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Family analysis: Kelly Edwards, director, and Alex Curran, solicitor, at Vardags, review the 
committal decision in Hart v Hart, which concerned breaches of court orders in divorce 
proceedings by a wealthy businessman, and the procedure applicable to such applications. 

Hart v Hart and others [2018] Lexis Citation 17, [2018] All ER (D) 123 (Mar) 
 
What are the practical implications of this judgment? 

To send a renegade party to prison is powerful weapon in the family practitioners’ armoury. The 
generic enforcement options are set out in the Family Procedure Rules 2010 (FPR 2010), SI 
2010/2955, Pt 33 with contempt of court being specifically covered by FPR 2010, SI 2010/2955, Pt 
37 (and committal for breach of an order or undertaking at FPR 2010, SI 2010/2955, 37.11). The 
decision in Hart v Hart is an example of where even a sympathetic judge may conclude that a 
committal order is the only remaining option.   
 
What are the procedural requirements when seeking a committal order? 

The first step on the path to committal requires the non-compliant part to have been personally 
served with the judgment or order pursuant to FPR 2010, SI 2010/2955, 37.6, whereas if the subject 
matter being enforced is contained within an undertaking, then the document in which the 
undertaking is contained must be handed personally to the burdened party at court, posted to them 
or be sent to their solicitor (FPR 2010, SI 2010/2955, 37.7).  

If this is not possible, the party in whose favour the undertaking was given will be sent a copy and 
personal service must be effected accordingly (FPR 2010, SI 2010/2955, 37.7(2)). FPR 2010, SI 
2010/2955, 37.9(1) stipulates the order being enforced must contain a penal notice warning that non-
compliance by the party against whom the order is made may result in their assets being seized, a 
fine being imposed or a custodial sentence.  

Note that FPR 2010, SI 2010/2955, 37.9(2), permits undertakings to be enforced without such a 
penal notice being attached, but in order to avoid any possible argument to the contrary, good 
practice may dictate that an undertaking should be endorsed with a penal notice in any event. Any 
undertaking should, naturally, only be given after the warning set out in FPR 2010, PD 37A, para 2.2. 
This complies with FPR 2010, SI 2010/2955, 37.9(1).  

If the time for compliance has elapsed, the committal application must be made in accordance with 
the procedure in FPR 2010, SI 2010/2955, Pt 18 (per FPR 2010, SI 2010/2955, 37.10(1)). The 
application notice (in Form FP2) must set out each and every allegation of contempt, clearly and 
numerically (FPR 2010, SI 2010/2955, 37.10(3)(a)) and be supported by evidence (FPR 2010, SI 
2010/2955, 37.10(3)(b)).  

It will be noted from the Hart decision that the judge was assisted by a very clear 23-page document 
submitted by counsel for the wife which particularised each failure on the husband’s part to comply 
with the order and his undertaking. It will inevitably aid an application for committal to adopt a similar 
forensic approach. The application, once issued, must be served personally on the respondent along 
with the supporting evidence in order to comply with FPR 2010, SI 2010/2955, 37.10(4). The hearing 
must not be less than 14 days after service of the committal application, unless the court directs 
otherwise (FPR 2010, PD 37A, para 12.2).  
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The applicant is required to prove the contempt of court to the criminal standard—that is to say they 
will need to demonstrate the non-compliant party had the power to do what the order required and 
that they failed to do so. If found guilty, the court will then have to consider whether to impose a fine, 
a custodial sentence, or both.  

The decision of HHJ Wildblood QC in Hart shows that no one, not even an 83-year-old cancer 
patient, as in this case, is above a custodial sentence for systemic breaches of court orders.  
 
What is the background to this case? 

Family law practitioners will know that in certain cases, obtaining a financial award upon divorce is 
only half the battle. Far too often there are cases that, after at least three hearings in the financial 
remedy process (not accounting for interlocutory hearings), a battle-weary party may find themselves 
pursuing enforcement proceedings against a recalcitrant and disgruntled ex-spouse who disobeys 
an order imposed on them. The wife in Hart was one such spouse, who, six-and-a-half years after 
initiating proceedings for financial remedies, applied to HHJ Wildblood QC to send her former 
husband, aged 83, to prison following his failure to comply with the terms of an award the judge 
made in her favour in 2015.  

After unsuccessfully appealing to the Court of Appeal, the wife was awarded £3.5m from assets of 
£9.4m following a 19-year marriage. A substantial part of the award was the transfer of shares in a 
company controlled and managed by the husband. The husband was also required to transfer such 
information to her to ensure the ‘efficient and effective management’ of the company and its assets.  

The husband purposefully delayed the transfer of shares to the wife. He then failed to give up the 
business premises to the wife, necessitating an application to the Chancery Division for an order for 
possession, which was duly awarded. Upon taking possession, the wife discovered the company 
computers had been removed and all financial records and details had been stripped.  

The wife applied to HHJ Wildblood QC, sitting as a judge of the High Court, to send the husband to 
prison for contempt of court of the orders imposed upon him and the undertaking freely given to 
facilitate the effective and efficient running the company.  
 
What did the court decide? 

It is notable that the husband is 83 years old. He is being monitored for treatment of prostate cancer. 
Nevertheless, the judge found him to be in flagrant contempt of court and held that his actions were 
borne out of an intense desire to place the wife under immense pressure, increase her costs and to 
demonstrate his apathy with the settlement awarded by HHJ Wildblood QC in 2015.  

The judgment, handed down on 18 March 2018, carried a clear warning—orders of the court and the 
rule of law must be observed. Having systemically failed to comply, HHJ Wildblood QC considered:  

‘So serious are these acts of contempt that only a sentence of imprisonment is justified…a financial 
penalty would be wholly inadequate…having given you so much opportunity to remedy your 
breaches, there would be no justification at all for a suspension of the inevitable prison sentence.’ 

The husband was sentenced to 14 months in prison.  

Interviewed by Alex Heshmaty. 
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