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Please note there are pre-recorded contributions available for preparation ahead of this discussion.

Objectives:
1. To assess the present and prospective scale of 

use of commercial litigation funding and its forms.
2. To reflect on current regulation models in use 

internationally.
3. To identify the issues that arise for the courts and 

the role of the courts.

Narrative:
Litigation funding by third parties was a ‘radar’ 
subject at the second meeting of SIFoCC in New 
York in 2018 and as it continues to grow so does the 
experience of its impact and potential along with the 
opportunities and risks it presents. But much of that 
experience remains fragmented and many courts 
encounter issues arising from litigation funding on 
a case-by-case basis rather than through systemic 
analysis or with the support of data.
Litigation funding can take many forms and can 
have a range of consequences for the litigation, the 
funder and ultimately for the legal system. Some 
jurisdictions seem to resist it while others accept it as 
inevitable and others encourage it either generally 
or for some purposes. There are debates about 
regulation (legal and financial) and transparency. 
Associations of funders are developing.

Some litigation funders wait for cases to arise 
whereas some are active in bringing them about. 
The issues can include: the terms of the funding, 
capital adequacy, influence on litigation, exit 
from litigation and appeals. Some of these issues 
are already present with some forms of litigation 
insurance, litigation finance, assignment or transfer 
of claims and where parties are acquired for their 
litigation potential. 
It is possible for litigation funding to develop to 
take a full part in a justice system, or simply to 
proceed in its own right. An area where it can 
have particular significance is in proceedings for 
collective redress. More broadly, it may have the 
potential to address access to justice issues but this 
may require more deliberate engagement with the 
litigation funding sector. 

Potential points for discussion:

• What is or can be the impact of 
commercial (third party) litigation 
funding within a justice system?

• How do we achieve high standards?
• If regulation has a part to play, how is 

it currently being used? Who should 
regulate? Can self-regulation be 
sufficient?

• What is the role of the courts?
• What is the role for associations 

of funders?
• How do we share experience 

internationally? Is international 
consistency desirable?


