
 
 

 

Shoosmiths' Responses to Law Commission's Remote Driving Issues Paper 

 
DEFINING A “REMOTE DRIVER” 

1. Do you agree with the following tentative definitions? 

(1) A driver is an individual who performs all or any of the following tasks: 

a) steering (lateral control); 
b) braking, removing a brake, or accelerating (longitudinal control); or 
c) monitoring the driving environment with a view to responding to objects or events by exercising 

lateral or longitudinal control (provided that this activity is safety critical). 

Answer:  

We do not consider that a driver can be an individual who performs all or any of those tasks. Indeed 
this definition would cause conflict with existing legislation under s41D Road Traffic Act 1988 but also 
to the existing autonomous legislative proposals.  

 

For example existing driver assist technology such as “lane assist” would satisfy this definition of 
steering, braking and arguably even monitoring of driving environment. However, for existing lane assist 
technology the “driver” is unequivocally the human operator on board.  

 

Instead we suggest that the definition of a driver and the tasks they perform should conform with the 
driver maintaining control as per s104 The Road Vehicles (Construction and Use) Regulations 1986: 

“No person shall drive or cause or permit any other person to drive, a motor vehicle on a road if he is in 
such a position that he cannot have proper control of the vehicle or have a full view of the road and 
traffic ahead.” 

As such the “driver” is the person with proper control of the vehicle (even if this does not limit to specific 
tasks in the proposed definition which might be conducted by driving assist technology).  

 

This also reflects current criminal liability under s41D Road Traffic Act 1988 where a driver does not 
have proper control of the vehicle: 

“A person who contravenes or fails to comply […] as to not driving a motor vehicle in a position which 
does not give proper control or a full view of the road and traffic ahead […] is guilty of an offence.” 

 

(2) A remote assistant is not a driver if they do not exercise direct longitudinal or lateral control, but only 
advise an automated driving system to undertake a manoeuvre. 

Answer: 

We agree in part but similar to our answer to question 1 there seems to be the risk of a “gap” in the law 
between existing legislation and the legislative proposals for autonomous driving. 

 

For example, many new consumer vehicles have an option of semi-automated parking functionality. 
With this functionality a button is depressed and the vehicle will reverse into a designated parking space 
operating longitudinal and lateral control. The human driver is unequivocally the “driver” under current 



 
 

 

legislation. Similarly under fully autonomous legislative proposals the “driver” would be the autonomous 
system in overall control of the vehicle. 

As such we do not consider a remote assistant is not a driver if they only advise an automated driving 
system to undertake a manoeuvre (in this example to deploy the semi-autonomous functionality of 
parking into a bay). If the remote assistant is not the driver it would leave the lacuna where neither the 
driver in the vehicle (because there is not one) nor the semi-autonomous system (because it is not in 
overall control of the vehicle) is the driver, leaving the lacuna where there is no driver at all.  

If the definition under s104 The Road Vehicles (Construction and Use) Regulations 1986 remains 
relating to “to drive” the remote assistant would need to have a full view of the road to be a driver. The 
extent to which a full view could be afforded to a remote assistant would need to be ascertained.  

 

(3) For the purposes of this project, a “remote driver” is a driver who is outside the vehicle and who 
uses some form of wireless connectivity to control the vehicle (covering both in or beyond line of sight). 

Answer: 

We consider the definition of s104 The Road Vehicles (Construction and Use) Regulations 1986 
remains fit for purpose and that “to drive” the remote assistant would need to have a full view of the 
road to be a driver. We do not consider a “beyond line” of sight would assist as an alternative and would 
run the risk of complication of an framework that is fit for purpose.  

 

CONSTRUCTION AND USE REGULATIONS 

2. Do uncertainties surrounding construction and use provisions cause difficulties in practice? We 
are particularly interested in whether uncertainties over regulations 104, 107 or 110 are 
delaying trials or making it more difficult to obtain insurance.  

No answer is provided to the questions marked in red in this document.  

 

3. Are the various exemptions easy to navigate, or do they put any unnecessary obstacles in the 
way of trialling new forms of vehicle?  

 

4. We seek views on whether any particular construction and use provisions should be maintained 
in the interests of safety, even for trials and demonstrations. 

 

CIVIL LIABILITY 

5. Is remote driving likely to cause victims undue delay and expense in claiming compensation; 
or could it defeat claims altogether? 

Answer: 

In broad terms we consider the legal framework for civil liability to be fit for purpose. The ultimate 
challenges appear to be evidentiary around establishing who the remote operator was. In this regard it 
seems the regulatory framework for operation of remote vehicle should be the focus.  

 

A licensed ERDO (in just the way that heavy goods vehicle operators must be licensed) appears to be 
the key. This will allow a framework by which the ERDO is vicariously liable for the acts of the individual 



 
 

 

remote operator and responsible from a regulatory framework for identifying individuals acts from a 
criminal perspective.  

 

Remote driving should continue to abide with the provisions of s143 Road Traffic Act 1988 which states:  

“a person must not use a motor vehicle on a road [or other public place] unless there is in force in 
relation to the use of the vehicle by that person such a policy of insurance.” 

Separate insurance policies would be required for the driver inside the vehicle and the remote assistant 
and/or their employee.  

 

The biggest risk we see is in the event of technological failure. The consultation on remote driving quite 
rightly sits separately from the autonomous vehicle consultation. However, some of the technology 
necessarily interrelates. 

 

It is not enough for there to be robust communication platforms between remote operator and vehicle. 
There will inevitably need to be some “fail safe” if the line of communication is broken. For example if 
the vehicle loses communication with the operator it will need to safely come to a halt in a variety of 
road situations ranging from low-speed residential roads all the way through to high-speed motorways.  

This cannot be limited to immediately deploying the brakes, which in certain circumstances, might 
exacerbate a situation. As such whilst the civil liability framework remains fit for purpose technologically 
there needs to be an ability to identify the precise point in time the vehicle operator is in control of the 
vehicle, when they lose control, the reason for that failure and have some technological ability for a 
vehicle to safely stop if connection is lost.   

 

THE SAFETY CHALLENGES OF REMOTE DRIVING 

6. We have identified that any system to regulate beyond line-of-sight driving needs to consider 
the following:  

(1) the adequacy of the communication network; 

(2) cybersecurity; 

(3) workstation layouts; 

(4) staff training; 

(5) staff health, fitness and vetting; 

(6) staff attention and rest periods; and 

(7) incident protocols. 

 

Apart from the above, are there any additional challenges to consider?  

Answer:  

Similar to our answer above the biggest risk we see is in the event of technological failure. The 
consultation on remote driving quite rightly sits separately from the autonomous vehicle consultation. 
However, some of the technology necessarily interrelates. 



 
 

 

 

There will inevitably need to be some “fail safe” if the communication line is cut. For example if the 
vehicle loses communication with the operator it will need to safely come to a halt in a variety of road 
situations ranging from low-speed residential roads all the way through to high-speed motorways. 
Technologically this fail safe is not as simple as immediately deploying the brakes, which in certain 
circumstances, might actually create a more immediate accident.  

As such whilst the civil liability framework remains fit for purpose technologically there needs to be an 
ability to identify the precise point in time the vehicle operator is in control of the vehicle, when they lose 
control, the reason for that failure and have some technological ability for a vehicle to safely stop if 
connection is lost.   

 

The other consideration is that of brain fatigue. There are a number of examples where drone operators 
remotely operate more than one drone simultaneously. The greater the number of differing drones the 
greater the brain fatigue and need for breaks.  

 

This will also be just as important even if there is a temptation to have a single remote operator 
supervising multiple autonomous vehicles (which whilst driving autonomously or semi-autonomously) 
still need a human operator to have “control” under the existing legislative framework.  

 

7. If remote driving fails (through loss of connectivity, for example), how sophisticated would a risk 
mitigation system need to be? Would it effectively need to be an automated driving system, and 
regulated as such? 

Answer:  

Similar to our answer above the biggest risk we see is in the event of technological failure. There will 
inevitably need to be some “fail safe” if the communication fails particularly in the next decade where 
telecommunication networks will undoubtedly be fallible.  

 

For example if the vehicle loses communication with the operator it will need to safely come to a halt in 
a variety of road situations ranging from low-speed residential roads all the way through to high-speed 
motorways. This cannot be limited to immediately deploying the brakes, which in certain circumstances, 
might exacerbate a situation. As such whilst the civil liability framework remains fit for purpose 
technologically there needs to be an ability to identify the precise point in time the vehicle operator is in 
control of the vehicle, when they lose control, the reason for that failure and have some technological 
ability for a vehicle to safely stop if connection is lost.   

 

REMOTE DRIVING FROM ABROAD 

8. We welcome views on how the problems raised by remote driving from outside the jurisdiction 
can be addressed.  

Answer:  

We consider that it be obligatory as part of a ERDO license that remote operators operate from within 
the UK. The regulatory ability of criminal enforcement for death by dangerous driving for example would 
be exponentially more difficult with the requirement for extradition of the operator from another 
jurisdiction. As such we consider it a necessary obligation that ERDO license holders ensure remote 
operators operate solely from within the jurisdiction.   



 
 

 

 

9. Should remote driving on roads in Great Britain from outside the UK be prohibited? 

Answer:  

We consider that it be obligatory as part of a ERDO license that remote operators operate from within 
the UK. The regulatory ability of criminal enforcement for death by dangerous driving for example would 
be exponentially more difficult with the requirement for extradition of the operator from another 
jurisdiction. As such we consider it a necessary obligation that ERDO license holders ensure remote 
operators operate solely from within the jurisdiction.   

 

INTERNATIONAL PERSPECTIVES 

10. We would be grateful if stakeholders could inform us about their experience of how remote 
driving is regulated abroad. 

 

SHORT-TERM REFORM 

11. Should the Road Vehicles (Authorisation of Special Types) (General) Order 2003 be amended? 
In particular, we welcome views on whether amendments should:  

(1) specify that regulation 104 is satisfied if the driver of a special vehicle has a view of the road ahead 
through a screen, provided that appropriate steps have been taken to ensure safety; 

Answer: 

We consider that a “view” of the road through a screen satisfies the existing definition under s104 The 
Road Vehicles (Construction and Use) Regulations 1986. 

Whilst the extent to which a full view could be afforded to a remote assistant might be the subject for 
legal ambiguity (for example what angle is a sufficient field of view) in circumstances where the existing 
framework has been deemed fit for purpose with a variety of engineering approaches to the field of view 
across automotive of differing sizes, shapes etc we do not consider this requires express amendment.  

 

(2) specify that regulation 107 is satisfied by remote supervision, provided that the user has taken 
appropriate steps to prevent interference with the vehicle; 

Answer: 

Regulation 107 would remain required as it would still be required to allow for the safety of other road 
users and a remote driver would be required to bring the vehicle to a safe stop. The model in place in 
Shenzhen in China could be mirrored whereby a remote driver vehicle is required to display “external 
vehicle lights” when the vehicle has switched to automated mode and is bringing itself to a safe stop. 

 

(3) make any exemptions contingent on the user obtaining written consent from the road authority to 
use the vehicle on a particular road; and 

Answer: 

Any amendment should specify the types of road the vehicle is permitted to be used upon. A remote 
driver would be required to be aware of the roads on which the vehicle can drive upon and operate 
accordingly. This could also form part of the broader ERDO licensing proposal.  

 



 
 

 

(4) permit trials and demonstrations with a commercial element to them? 

 

12. Should any provisions of the CCAV Code of Practice relating to remote driving be added to the 
Highway Code? 

Answer: 

This Code is primarily intended to be used by organisations or individuals planning to trial or pilot 
automated vehicle technologies and services. The CCAV Code of Practice should be made permanent 
if automated vehicle technologies and services are to come into force.  

 

13. Are changes needed to construction and use regulations to enable the safe introduction of 
remote driving?  

Answer: 

Yes; whilst the existing civil liability remains largely fit for purpose it is at a regulatory level that 
enforcement remains problematic. Similar to what might occur if a remotely operated vehicle is operated 
from abroad, the potential consequence for road users for operators’ regulatory failings requires a 
licensed ERDO in the same manner as the increased regulatory risk of heavy good vehicle operators 
requires an operator license.  

 

REGULATION IN THE LONGER TERM 

14. To distinguish clearly between organisational and individual responsibilities, should the 
organisation behind remote driving be referred to with new terminology, as an Entity for Remote 
Driving Operation (or ERDO)? 

Answer:  

Under civil liability, we would consider that it would be the responsibility of the operator and individual 
to safely run the vehicle. The organisation would still have responsibility as the employer of the driver 
and should be subject to regulations in relation to their running and conduct.   

 

15.  (1) Should primary legislation make it an offence to drive (or cause or permit a person to drive) 
a vehicle beyond line of sight unless the vehicle is overseen by a licensed ERDO? 
 

Answer: 

Yes; whilst the existing civil liability remains largely fit for purpose it is at a regulatory level that 
enforcement remains problematic. Similar to what might occur if a remotely operated vehicle is operated 
from abroad, the potential consequence for road users for operators’ regulatory failings requires a 
licensed ERDO in the same manner as the increased regulatory risk of heavy good vehicle operators 
requires an operator license.  

 

 
(2) For these purposes, is it appropriate to define a “beyond line-of-sight” driver as one who 
relies on connectivity to see all or part of the driving environment?  

   



 
 

 

 

16. To obtain a licence, should an ERDO be required to show that it: 

(1) is of good repute; 

(2) has appropriate financial standing; 

(3) conducts its operation within Great Britain; and 

(4) is professionally competent to run the service? 

 

17. Should an ERDO be required to submit a safety case to show how it will operate remotely 
driven vehicles safely?  

 

18. Should an ERDO face criminal offences where misrepresentations and non-disclosure in the 
safety case have implications for safety?  

 

19. Should an ERDO be under a duty: 

 

(1) to ensure that the driver is able to drive safely by: 

 

(a) taking reasonable care that connectivity is suitable; 

(b) ensuring that in the absence of connectivity or driver input, the vehicle comes to a safe stop; 

(c) providing suitable work-stations; and 

(d) maintaining suitable training, vetting, health checks, working hours and breaks; 

 

(2) to maintain the vehicle (including software updates and cybersecurity); 

Will they be renting the vehicle? How will it work with MOT and servicing  

(3) to check that any load is safe and secure before that journey starts, and ensure that the number of 
passengers does not overload the vehicle; 

 

(4) to insure the vehicle; 

 

(5) following an incident, to provide information to other road users, the police and the regulator; 

 

(6) not to impede traffic flow by (for example) ensuring that vehicles are not left in inappropriate places; 

 

(7) to check the route and pay any tolls and/or charges; 

 



 
 

 

(8) to respond to the regulator’s requests for information about the safety of remote driving; and 

 

(9) any other duties not mentioned above? 

 

20. To claim compensation should a person:  

 

(1) have a right to claim compensation from the ERDO for injuries caused by a breach of the first three 
ERDO duties outlined above, subject to the normal law of contributory negligence? 

Answer: 

We consider that from a civil liability perspective the remote driver will be prima facie liable under 
existing civil liability framework (together with their employer if there is one under vicarious liability). We 
instead see the ERDO license as being a framework for regulatory compliance in addition to the existing 
civil liability framework. For example if an accident occurs the civil liability framework will ensure 
compensation is obtained by the party at fault. The ERDO license is to ensure only those operators who 
are achieving the necessary regulatory standards are entitled to operate and take criminal action in 
enforcing the regulatory framework if they fail to do so. 

 

(2) Alternatively, should an insurer be liable irrespective of where the fault lies (in a similar way to the 
Automated and Electric Vehicles Act 2018)? 

Answer: 

We consider this to be the case much as it is under the existing framework. However, the reason why 
an insurer will have to be liable irrespective of where the fault lies is if there is a transition between 
remote control and “out of control” for example due to a loss in connectivity or an accident occurred 
because the vehicle caused an accident when trying to come to a halt after connectivity was broken. 

 

21. Should the regulator have power to impose a range of sanctions on an ERDO, including 
improvement notices, civil penalties and (in serious cases) withdrawal of licence?  

 

Answer: 

Yes; but also consideration should be given as to potential criminal sanctions for failing to provide details 
of the remote driver who was operating the vehicle in the same way that the existing regulatory 
framework places criminal liability on employers who fail to identify drivers who are caught breaching 
speed regulations.  

 

22. Should the regulator have powers to inspect remote operation centres, both in the event of a 
problem and more generally? 

 

23. Should the law provide individuals who drive beyond line of sight with: 

(1) an immunity from being prosecuted for any issues concerned with roadworthiness, loading and 
seatbelts which are beyond the driver’s knowledge and control; and 



 
 

 

 

Answer: 

Yes save that this is where we see the ERDO license as creating a positive obligation on the license 
holder for such acts (even if the ERDO license holder claims they had no actual knowledge) akin to 
responsibility of large goods fleets.   

 

(2) a defence to a driving charge if a competent and careful driver in the same circumstances could not 
have avoided the offence? 

 


