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About you

What is your name?

Name:
Contaminated Land Team

What is the name of your organisation?

Enter the name of your organisation:

Wrexham County Borough Council

Are you responding to this consultation in a personal capacity or on behalf of your organisation?

Response on behalf of organisation

If other, please state::

What is your email address?

Email:

What is your telephone number?

Telephone number:

If you want the information that you provide in response to this consultation to be treated as confidential, please explain to us why you regard
the information as confidential. As explained in our privacy notice, we will take full account of your explanation but cannot give an assurance
that confidentiality can be maintained in all circumstances.

Explain to us why you regard the information as confidential:

N/A

Tips associated with operational mines

Consultation Question 1: We provisionally propose that the existing regulatory regime for tips associated with operational mines should not
be altered. Do you agree?

Yes

Please expand on your answer::

Definitions of a tip and of a disused tip

Consultation Question 2: We seek views on whether a satisfactory definition of a disused coal tip could refer to waste from coal mining and
whether it should include express reference to overburden dumps, backfill, spoil heaps, stock piles and lagoons.

Please give your views on whether a satisfactory definition of a disused coal tip could refer to waste from coal mining and whether it should include
express reference to overburden dumps, backfill, spoil heaps, stock piles and lagoons.:

I think clarity on what is meant by a disused tip is needed and whether those other features are relevant to the legislation or not, the opinion of mining
industry professionals could be sought as they will utilise these terms commonly and presumably could clearly distinguish the difference and thereby
remove any ambiguity.

Consultation Question 3: We provisionally propose that any new legislation should not apply to a tip to which the Quarries Regulations 1999
or the Mines Regulations 2014 apply.Do you agree?

Yes

Please expand on your answer::



Definition of a tip owner

Consultation Question 4: To the extent that liability under the new regulatory framework rests with the owner of land containing a tip, we
provisionally propose that the owner should be defined as the freeholder or a leaseholder under a lease of 21 or more years, except where
their interest is in reversion upon a term of 21 or more years. Do you agree?

Not Answered

Please expand on your answer::

We do not have sufficient legal expertise to provide a response to this question.

A single supervisory body for disused tips

Consultation Question 5: We provisionally propose that a supervisory authority with responsibility for the safety of all disused coal tips should
be established. Do you agree? If not, please set out the alternative that you would favour.

Yes

Please expand on your answer::

We agree a single supervisory authority should lead on this, for both high risk and low risk sites, and it should not fall to LAs at all. The main reasons for
this are a single authority will provide consistency, expertise and resilience, but also because many LAs, WCBC included, have no Officers (now or in the
past) with the necessary geotechnical expertise.

A single supervisory Authority for the whole of Wales would support more effective partnership working at a regional level with other national regulators
with involvement in these matters e.g. NRW and also reduce inconsistencies in enforcement if Local Authorities were supervising authorities. Expertise
built up through regulating all manner of tips will also provide opportunity for gap analysis and research going forward. A single supervisory authority is
more likely to make evidence based policy making procedures and enforcement with associated priorities without undue political persuasion .It would
also avoid the issue of which Council regulates a tip site that traverses two local authority boundaries.

From experience as a Contaminated Land Team, after the legislation was introduced in 2001 LAs were well resourced and able to fund appropriately
qualified members of staff and undertake the implementation of the Strategies, this was aided by the Welsh Government introducing a capital funding
program. However, over the last 10 years there is no longer any funding available from Welsh Government resulting in many authorities being unable to
undertake any proactive work in this field. This has caused some authorities to lose qualified staff and are therefore unable to undertake their statutory
duties under the Contaminated Land Regulations and also struggle with other land contamination related workloads. Furthermore this has caused
significant disparities across the Welsh authorities in terms of contaminated land work that is carried out both through Part 2a and the Planning regime. A
centralised supervisory body should avoid such disparities occurring under this new regime.

Consultation Question 6: We seek views on whether the supervisory authority should be an existing body or a newly created body.

Please give your views on whether the supervisory authority should be an existing body or a newly created body.:

A newly created body should be the Supervisory Authority. It seems likely the Coal Authority (CA) have existing expertise to fulfill the role, however this is
not solely an all Wales body. Natural Resources Wales (NRW) on the other hand are an all Wales body but whilst their expertise lies in water pollution and
possibly drainage to a degree too, their knowledge of slope stability and coal mining which is key in this legislation is probably much less than that of the
CA's. If the CA can't feasibly take this on then a new body should be created.

Consultation Question 7: If a new body is established, what form should the new body take? Should it be, for example, a central public body, a
corporate joint committee of local authorities under the Local Government and Planning (Wales) Act 2021, or something else?

Explain what form you think the body should take (if created). Should it be, for example, a central public body, a corporate joint committee of local
authorities under the Local Government and Planning (Wales) Act 2021, or something else?:

It should be a central public body, not something that comprises Local Authorities. 
 
We agree a single supervisory authority should lead on this, for both high risk and low risk sites, and it should not fall to LAs at all. The main reasons for 
this are a single authority will provide consistency, expertise and resilience, but also because many LAs, WCBC included, have no Officers (now or in the 
past) with the necessary geotechnical expertise. 
 
A single supervisory Authority for the whole of Wales would support more effective partnership working at a regional level with other national regulators 
with involvement in these matters e.g. NRW and also reduce inconsistencies in enforcement if Local Authorities were supervising authorities. Expertise 
built up through regulating all manner of tips will also provide opportunity for gap analysis and research going forward. A single supervisory authority is 
more likely to make evidence based policy making procedures and enforcement with associated priorities without undue political persuasion .It would 
also avoid the issue of which Council regulates a tip site that traverses two local authority boundaries. 
 
From experience as a Contaminated Land Team, after the legislation was introduced in 2001 LAs were well resourced and able to fund appropriately 
qualified members of staff and undertake the implementation of the Strategies, this was aided by the Welsh Government introducing a capital funding 
program. However, over the last 10 years there is no longer any funding available from Welsh Government resulting in many authorities being unable to 
undertake any proactive work in this field. This has caused some authorities to lose qualified staff and are therefore unable to undertake their statutory



duties under the Contaminated Land Regulations and also struggle with other land contamination related workloads. Furthermore this has caused
significant disparities across the Welsh authorities in terms of contaminated land work that is carried out both through Part 2a and the Planning regime. A
centralised supervisory body should avoid such disparities occurring under this new regime.

Consultation Question 8: We provisionally propose that the supervisory authority’s duty to ensure the safety of tips should be framed as a
general one, rather than one limited to specified risks.Do you agree?

Yes

Please expand on your answer::

Yes agreed, limiting it to specified risks may unintentionally create loopholes and undermine the overall aim which is to ensure the safety of tips.

There are other risks that coal tips pose in addition to instability and these often don't exist in isolation of each other and mitigation/remedial measures
needed to address instability may also resolve these other risks.

Examples of other risks are pollution from ground contamination, contaminated water, dust emissions which might include fine particulates (less than 2.5
or 10 micron).

Combustion smoke and emissions can create pollution, possibly hazardous to nearby residents and might not be actionable as a statutory nuisance
unless the tip site was an industrial, trade or business premises (most are not). The respondent is aware of at least one coal spoil tip that combusted
(ignition source not identified) causing statutory nuisance to properties on and around the tip – an abatement notice was served and extensive works in
default undertaken .

Off road bikes can create noise nuisance dealt with by Statutory nuisance regime, however these can undermine stability, create erosion, water pollution.

Climate change may potentially have a significant impact on the risks that coal tips pose due to more extreme and frequent weather events, such as
greater levels of surface run off, rising perched groundwater and flooding.

Tip register

Consultation Question 9: We provisionally propose that a central tip register should be compiled and maintained. Do you agree?

Yes

Please expand on your answer::

A central register, as opposed to something split regionally for instance will not only ensure a consistent approach is applied but primarily will allow
resources to be focused on the highest priority tips in all of Wales first. It is inevitable that many tips will require works to be undertaken and resources
will not stretch to the work all being done at the same time, prioritisation will have to take place. However if a regional register is created and funds are
then split regionally it is possible funding may not be directed towards the highest risk tips in Wales first because some authorities may not have very
high risk tips. For example, Authority A may have 5 very high risk sites and Authority B may have no very high risk sites but 1 medium risk site. If funding
was allocated equally to each Authority then the medium risk site would be dealt with in Authority B whilst Authority A may only have sufficient funds to
deal with only 1 or 2 of it's very high risk sites.

Consultation Question 10: We provisionally propose that the contents of the tip register should be prescribed by the Welsh Ministers by
statutory instrument.Do you agree?

Yes

Please expand on your answer::

To ensure consistency across Wales.

Consultation Question 11: We provisionally consider that:

Yes

Please expand on your answer::

Consultation Question 12: We seek views on whether an owner of land should be under a duty to notify the supervisory authority of any tip of
which the landowner is or becomes aware is situated on land owned by the landowner and not currently included on the register, unless the
landowner has reason to believe that it has already been registered.

Please give views on whether a landowner should be under a duty to notify the supervisory authority of any tip which the landowner is or becomes aware
is situated on land owned by the landowner which is not currently included on the register. :

Yes, they should have a duty to notify.



Consultation Question 13: Do you consider that the information in a tip register should or should not be publicly accessible? Are there any
particular categories of information that should not be published?

The information in the tip register should be publicly accessible

Please list any particular categories of information that should not be published::

Subject to data protection, yes the information should be publicly available. Where available it should include the findings of the risk assessment and
actions required for tips and it should be updated in a timely manner following any inspections.

Initial inspection

Consultation Question 14: We provisionally propose that, upon the entry of a tip onto the register, the supervisory authority should be under
a duty to arrange an inspection of the tip unless it considers that a sufficiently recent and thorough inspection has been conducted.Do you
agree?

Yes

Please expand on your answer::

Tip management plans

Consultation Question 15: We provisionally propose that:

Yes

Please expand on your answer::

Classification of tips and designation of higher risk tips

Consultation Question 16: We provisionally propose that the risk classification of coal tips should have regard to the risk of instability of a tip
and the consequences of a slide of spoil.Do you agree?

Yes

Please expand on your answer::

Agreed this is the primary risk driver. However, we believe it would be beneficial to have other risks such as pollution, flooding and combustion assessed
from the outset, this could enable these risks to be managed at the same time if this was feasible and cost effective. These risks can also cause health and
safety issues, that potentially could be as high risk as instability. It should be that risk to life is the highest prioritsation tool however and incorporating
these other risks should not compromise that.

Consultation Question 17: Should coal tip classification also have regard to the risk the tip presents of pollution, combustion or flooding?

Yes

Please expand on your answer: :

Qu 17 - yes, as covered by Qu 16. The draft Impact Assessment for this legislation identifies on going benefits (p2) and refers to reduced environmental
damage as disasters are prevented avoiding adverse consequences of pollution to land and water. However, it maybe the case that the tip is already
causing pollution of the land and water, it is quite likely if pollution potential exists it exists now and not just when it is triggered by instability. It is
possible remedial works for any one of these risks could at the same time deal with another risk, so it is likely that tackling risks simultaneously could be:
more cost effective, less disruptive and use less resources. There may be some overlap with some existing legislation and policies, such as Part 2a of the
Environmental Protection Act 1990, Water Framework Directive and the Metal Mine Strategy for Wales.

Consultation Question 18: We provisionally propose that the coal tips safety legislation should provide for the designation of a coal tip by the
safety authority as “higher risk” where the tip meets criteria prescribed by the Welsh Ministers by statutory instrument.Do you agree?

Yes

Please expand on your answer::

The criteria for each risk category should be defined in the legislation. This would ensure consistency and would avoid ambiguity. This is the case for
contaminated land sites under Part 2a of the Environmental Protection Act.

Consultation Question 19: We seek views on whether the designation of a tip should be by reference to any of the following, or other, criteria:

Give your views on whether the designation of a tip should have reference to any of the following, or other, criteria: the tip shows signs or has a recent 
history of movement or instability, a slide of spoil from the tip would be likely to impact or affect buildings or other infrastructure, there is a substantial 
risk of the tip releasing dangerous pollution into the environment, there is a substantial risk of the tip causing flooding, there is a substantial risk of the



material in the tip spontaneously igniting or the tip requires engineering work.:

Yes to all criteria being used, but the criteria should be weighted to ensure tips that present a risk to life are highest priority (this is most likely to be as a
result of instability, but could in certain cases be from flooding or combustion and possibly pollution). Where multiple factors may become part of a risk
assessment then having these undertaken using one methodology by one single supervisory body will ensure consistency and that tips are ultimately
designated in order of priority ensuring the original spirit of the legislation is not overlooked.

Consultation Question 20: We provisionally propose that a person aggrieved by a designation of a coal tip as higher risk should have a right of
appeal.Do you agree?

Yes

Please expand on your answer::

Consultation Question 21: We provisionally propose that in the case of a designated tip the supervisory authority itself should normally be
under a duty to carry out the operations specified in the tip management plan for the tip.Do you agree?

Yes

Please expand on your answer::

WCBC believe that the supervisory authority should also have a duty to carry out the operations specified in the tip management plan for lower risk sites
too, this will ensure consistency and that appropriately qualified professionals carry out the work.

Consultation Question 22: We provisionally propose that an authority should be empowered to enter into a tip maintenance agreement with
the owner of land registered in the tip register, providing for the carrying out by the owner of the operations specified in the tip management
plan.Do you agree?

No

Please expand on your answer::

WCBC believe it would be preferable for supervisory body to manage these sites too, the draft Impact Assessment states 70% of tips are privately owned
and many are small farmers who don't have skills or resources to inspect and maintain tips.

Consultation Question 23: Do you agree that a duty of inspection should fall to an authority to ensure compliance with the tip maintenance
agreement?

No

Please expand on your answer::

It should be the supervisory body, not Local Authorities. Checks on compliance are vital.

Consultation Question 24: We provisionally propose that an authority should be able to make a tip maintenance order where:

Yes

Please expand on your answer::

Yes, however the supervisory body (not a Local Authority) needs to undertake the inspection of the tips and produce the subsequent tip management
plan on a case by case basis. The supervisory authority should ensure the implementation of the plan.

Yes the owner should have a right of appeal against the imposition of a maintenance order.

Consultation Question 25: Do you think that responsibility for tip maintenance agreements for lower risk tips should fall to the supervisory
authority or lie with local authorities?If you think that responsibility should lie with the local authority, should this include both making and
supervising the agreements, or should the supervisory authority be given the duty to make the agreement?

Responsibility for tip maintenance agreements for lower risk tips should fall to the supervisory authority

If you think that responsibility should lie with the local authority, should this include both making and supervising the agreements, or should the
supervisory authority be given the duty to make the agreement?:

We agree a single supervisory authority should lead on this, for both high risk and low risk sites, and it should not fall to LAs at all. The main reasons for 
this are a single authority will provide consistency, expertise and resilience, but also because many LAs, WCBC included, have no Officers (now or in the 
past) with the necessary geotechnical expertise. 
 
Expertise built up through regulating all manner of tips will also provide opportunity for gap analysis and research going forward. A single supervisory 
authority is more likely to make evidence based policy making procedures and enforcement with associated priorities without undue political persuasion. 
It would also avoid the issue of which Council regulates a tip site that traverses two local authority boundaries.



 
From experience as a Contaminated Land Team, after the legislation was introduced in 2001 LAs were well resourced and able to fund appropriately
qualified members of staff and undertake the implementation of the Strategies, this was aided by the Welsh Government introducing a capital funding
program. However, over the last 10 years there is no longer any funding available from Welsh Government resulting in many authorities being unable to
undertake any proactive work in this field. This has caused some authorities to lose qualified staff and are therefore unable to undertake their statutory
duties under the Contaminated Land Regulations and also struggle with other land contamination related workloads. Furthermore this has caused
significant disparities across the Welsh authorities in terms of contaminated land work that is carried out both through Part 2a and the Planning regime. A
centralised supervisory body should avoid such disparities occurring under this new regime.

Please expand on your answer(s): :

Enforcement powers

Consultation Question 26: We provisionally propose that:

Yes

Please expand on your answer::

Agreed but 24 hrs not 48 as per Public Health Act 1936, section 287. In addition, perhaps a remedial action power to deal with imminent risks to public
health could be provided for in the new legislation – similar to the powers in Housing Act 2004 – remedial action by enforcing authority then statutory
notice of works carried out sent to persons with an interest in the land/property ( with recovery of costs provision). For land without an identifiable owner,
a provision for land charge registration would be useful to ensure the supervising/enforcing authority can recover costs they incurred in undertaking
works in default/imminently required works to prevent risk to public health.

Consultation Question 27: We provisionally propose that failure, without reasonable excuse, to comply with a tip maintenance order should
be a summary offence.Do you agree?

Yes

Please expand on your answer::

Charging powers

Consultation Question 28: We provisionally propose that the supervisory authority and any other public bodies having functions under the
coal tip safety scheme should have a general power to charge fees and expenses to the owner of land containing a tip, which could include
periodic charges.Do you agree?

Yes

Please expand on your answer::

Appeals and claims for compensation or contribution

Consultation Question 29: Is it appropriate for legislation underpinning a new coal tip safety regime to include:

Please comment on each provision in turn: :

This seems reasonable.

Panels of Engineers

Consultation Question 30: Do you think that a panel of engineers with specialist qualifications to inspect and supervise prescribed types of
work on coal tips is a good way to ensure consistency and safety?

Yes

Please expand on your answer::

Clashes between environmental legislation and tip safety

Consultation Question 31: Do you think that the Welsh Ministers should be able to give directions to the supervisory authority and other
relevant parties regarding actions to be taken in response to a coal tip emergency?

No

Please expand on your answer::



WCBC think the supervisory authority should be independent from Welsh Government, and that they should have sufficient knowledge and expertise to
take action during a coal tip emergency. This is provided they have been given sufficient powers.

Consultation Question 32: Do you think that the power of the supervisory authority to take action in an emergency pursuant to regulation 40
of the Environmental Permitting Regulations (England and Wales) 2016 should be widened? If so, in what way?

Yes

If 'yes', in what way? :

Yes this should be widened to apply to any breaches of the tip maintenance agreement or management plan if preventive emergency work is required
imminently to protect public health or significant pollution of controlled waters e.g. if a section of the coal tip needs to be moved instead of maintained
under the agreement/management plan requirements to avoid it collapsing/falling into a watercourse (which might be used as a potable private water
supply/cause significant pollution).

Any other comments: :

Consultation Question 33: Do you suggest any other approaches to deal with clashes between environmental legislation and tip safety? If so,
please set them out.

Please set out any other approaches to deal with clashes between environmental legislation and tip safety. :

Reclamation projects

Consultation Question 34: Do you consider that new tip safety legislation should be combined with provision for the consideration of tip
reclamation? If so, do you favour any particular model?

No

If 'yes', do you favour any particular model? :

The legislation should be focused on tip safety first and foremost (stability) and also mitigating risks from pollution, flooding and combustion etc.

Any other comments: :

Additional comments

Do consultees have any additional comments to make in respect of the consultation paper that have not been addressed in a previous
question?

Please share any additional comments below::

The draft Impact Assessment states 70% of tips are privately owned and many are small farmers who don't have skills or resources to inspect and
maintain tips. The financial burden and level of responsibility on landowners should be the same whether they own a high or low risk site.




