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Introduction 

1. The Welsh Local Government Association (WLGA) represents the 22 local authorities 
(LAs) in Wales. The three national park authorities and the three fire and rescue 
authorities are associate members.   

2. The WLGA is a politically-led cross-party organisation, with the leaders from all local 
authorities determining policy through the Executive Board and the wider WLGA 
Council. The WLGA appoints senior members as Spokespersons and Deputy 
Spokespersons to provide a national lead on policy matters on behalf of local 
government.  

Responses to questions 

3. Responses are provided below to the 34 questions contained in the consultation 
document. 
 

Q1: We provisionally propose that the existing regulatory regime for tips 
associated with operational mines should not be altered. Do you agree? 
 
Yes. 
 
Q2: We seek views on whether a satisfactory definition of a disused coal tip 
could refer to waste from coal mining and whether it should include express 
reference to overburden dumps, backfill, spoil heaps, stock piles and lagoons. 
 
In order to give clarity, it may be helpful to make express reference to what is covered by 
the term ‘waste from coal mining’ (e.g. a lagoon may not automatically be considered as 
such). North Wales LAs have raised issues relating to slate mines and the extent, if any, to 
which this new legislation may affect their management. 

Q3: We provisionally propose that any new legislation should not apply to a tip 
to which the Quarries Regulations 1999 or the Mines Regulations 2014 apply. Do 
you agree? 

Since disused tips are defined as ones to which these two pieces of legislation do not apply 
it would seem sensible to retain that separation when the new legislation is introduced. 

Q4: To the extent that liability under the new regulatory framework rests with 
the owner of land containing a tip, we provisionally propose that the owner 
should be defined as the freeholder or a leaseholder under a lease of 21 or more 
years, except where their interest is in reversion upon a term of 21 or more 
years. Do you agree? 

Yes. 
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Q5: We provisionally propose that a supervisory authority with responsibility for 
the safety of all disused coal tips should be established. Do you agree? If not, 
please set out the alternative that you would favour. 

Yes, subject to the funding for the body being additional. Local authorities are already 
stretched, and it would be helpful to have one central body with the required skills to 
support coal tip safety activity. It would result in a consistent approach across Wales and 
ensure there is capacity when needed, given the loss of expertise over recent years in local 
authorities in the face of financial pressures. With climate change and more intense 
downfalls of rain expected, the demands are likely to outweigh local authority resources in 
most cases. 

Q6: We seek views on whether the supervisory authority should be an existing 
body or a newly created body. 

The Coal Authority would be well-placed to act as a supervisory body given the skills and 
experience within the organisation. However (i) it is understood that it may not be 
able/permitted to take on this role and (ii) a base within Wales for the organisation would 
be essential, reporting and accountable to Welsh Government. The possibility of a joint 
venture between the Coal Authority and Natural Resources Wales might be worthy of 
consideration if it could address both issues. Alternatively, would Welsh Government have 
the devolved powers to establish a Welsh Coal Authority, with links to the existing Coal 
Authority? (Welsh Government has undertaken similar roles in the past – e.g. marine 
licensing before it was transferred to NRW).  

Having, or being able to attract, the requisite range of skills and experience would be vitally 
important whatever the nature of the body that takes on the role. 

Q7: If a new body is established, what form should the new body take? Should it 
be, for example, a central public body, a corporate joint committee of local 
authorities under the Local Government and Planning (Wales) Act 2021, or 
something else? 

A central body would have the advantage of being able to adopt a consistent approach 
across Wales. Within a CJC arrangement regional variations might develop and the burden 
would probably fall disproportionately on those LAs with the skills and capacity. It is still too 
early to know what form CJCs will take but a good relationship between them, the 
Supervisory Body and the constituent LAs will be needed. Some form of local government 
representation on the board of the Supervisory Body should be part of the governance 
arrangements. 

Q8: We provisionally propose that the supervisory authority’s duty to ensure the 
safety of tips should be framed as a general one, rather than one limited to 
specified risks. Do you agree? 

In the first instance, the duty should be on the land/tip owner to maintain the safety of the 
tip. They should be given the opportunity to address any issues that are identified. Should 



4/11 
 

intervention be necessary, due to inaction on the part of the land/tip owner, a ‘general 
duty’ on the Supervisory Body would have to be defined, especially if there is any possibility 
of the role/responsibility being passed to LAs to be discharged. In defining the duty, 
though, it is hard to see how this could be done without specifying the types of risk 
expected to be managed under the duty? The decision on whether the Supervisory Body 
has responsibility for all tips or, say for C and D designated tips, will be important here. It 
will impact on the powers of intervention/enforcement of the Body and these should be 
defined within the new legislation. 

Q9: We provisionally propose that a central tip register should be compiled and 
maintained. Do you agree? 

Yes, this would provide an accurate and consistent picture across Wales that could be 
continually updated. 

Q10: We provisionally propose that the contents of the tip register should be 
prescribed by the Welsh Ministers by statutory instrument. Do you agree? 

Yes – again this would support a clear and consistent approach. 

Q11: We provisionally consider that (1) the supervisory authority should have a 
duty and a power to include on the register any tip of which it is or becomes 
aware; and (2) an owner of land should have a right of appeal against the 
inclusion of the landowner as owner of land on which a tip is situated; the 
grounds of appeal should be (a) that the land owner is not the owner of the land 
in question and/or (b) that there is no tip situated on the land. Do you agree? 

Yes – the supervisory authority should be required to maintain a comprehensive and up-to-
date register. The question of whether a tip exists or not would seem relatively non-
controversial, but issues relating to land ownership could be taken on appeal for 
determination by an appropriate independent body. It is the details contained on the 
register, though, that will be the key issue for landowners. Allocation to a high-risk category 
could impact on the value of the land on which the tip is located as well as surrounding 
areas. 

Q12: We seek views on whether an owner of land should be under a duty to 
notify the supervisory authority of any tip of which the landowner is or becomes 
aware situated on land owned by the landowner, unless the landowner has 
reason to believe that it has already been registered. 

If the register is to be as comprehensive as possible it would make sense to place land 
owners under a duty to notify the supervisory body of any un-registered tip. Even with 
maps of tip boundaries being made available to landowners, it may be difficult to prove 
whether or not a landowner ‘has reason to believe’ that a tip on their land has been 
registered, especially if it is adjacent to a tip that is already registered. If the categorisation 
from A to D is retained, then the duty to notify should definitely apply to C and D tips with a 
potential penalty for not notifying. The experience of NRW in dealing with registration of 
septic tanks and private sewage might be useful in this respect: see Natural Resources Wales / 
Register your septic tank or small sewage (package) treatment plant. 
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There is also the issue of what happens if land containing a tip is sold. Details of the 
landowner will need to be kept up to date to ensure all responsibilities are transferred to 
the new landowner but any outstanding enforcement etc should not be transferred to the 
new landowner 

Q13 Do you think that the information in a tip register should or should not be 
publicly accessible? Are there any particular categories of information that 
should not be published? 

There will be a need to comply with GDPR requirements in relation to any personal 
information about the landowners. Making categories of tips publicly available could run the 
risk of ‘blight’ for high-risk tips, as noted above, impacting on land values and property 
prices in the vicinity. There may be implications here in terms of CON29M Official Coal 
Mining Searches. With increased risks associated with climate change, the Law Society may 
wish to extend searches and seek information to ensure adequate maintenance plans and 
safety arrangements are in place. As such, the tip register may need to be made public or 
information shared under such searches. 

Q14: We provisionally propose that, upon the entry of a tip onto the register, the 
supervisory authority should be under a duty to arrange an inspection of the tip 
unless it considers that a sufficiently recent and thorough inspection has been 
conducted. Do you agree? 

Yes, every tip should be subject to an inspection to ascertain/confirm the level of risk. Some 
concerns were raised by LAs about tips that have been developed and the cost/disruption 
that could be involved in inspecting these. Reflecting this, it may be that separate criteria 
will need to be applied for inspections relating to such tips. That would help to ensure a 
consistent approach in these cases.  

Q.15: We provisionally propose that (1) the supervisory authority should be 
under a duty to arrange for the compilation of a risk assessment and 
management plan for any tip included on the register; and (2) the Welsh 
Ministers should have power to prescribe the matters to be included in a risk 
assessment and management plan by statutory instrument. Do you agree? 

Yes. This will assist with the aim of achieving a consistent approach across all tips. The 
consultation document refers to it being “open to the [supervisory] authority to draw up the 
plan itself, or to arrange for the plan to be prepared”. WLGA received some differing views 
from LAs on this issue. Some felt that the tip owner should be made legally responsible for 
drawing up the plan, with the supervisory body then signing it off. Others felt that such an 
approach would be acceptable for low-risk tips only. And yet others felt that for reasons of 
consistency, and subject to its budget, the supervisory body should be responsible for all 
assessments and plans. If WG Ministers specify the content of the assessments and plans, 
though, that should help to achieve consistency, irrespective of who undertakes the work. It 
will be important though to reduce the risk of appeals/court cases against the supervisory 
authority if a landowner considers unacceptable a management plan that is drawn up (see 
Q 20 below). 
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Q16: We provisionally propose that the risk classification of coal tips should 
have regard to the risk of instability of a tip and the consequences of a slide of 
spoil. Do you agree? 

Yes. 

Q.17: Should coal tip classification also have regard to the risk the tip presents 
of pollution, combustion or flooding? 

Yes, agree these risks should also be considered as part of the assessment/plan. 

Q18: We provisionally propose that the coal tips safety legislation should provide 
for the designation of a coal tip by the safety authority as “higher risk” where 
the tip meets criteria prescribed by the Welsh Ministers by statutory instrument. 
Do you agree? 

Yes, categorisation of tips will be important in terms of prioritisation of work and 
determining of resource allocation. It does raise the possibility, as noted above, that 
designation as a high-risk tip will affect land and property values. LAs have already 
experienced Freedom of Information requests in relation to tips and it would be difficult, 
once inspections are complete, to argue that the designation is not in the public interest. 

 

Q19: We seek views on whether the designation of a tip should be by reference 
to any of the following, or other, criteria: 

(1) the tip shows signs or has a recent history of movement or instability; 

(2) a slide of spoil from the tip would be likely to impact or affect 

(a) buildings or areas designed for human habitation or occupation; 

(b) a road, railway, canal or other infrastructure; or 

(c) a watercourse; 

(3) there is a substantial risk of the tip releasing dangerous pollution into 
the environment; 

(4) there is a substantial risk of the tip causing flooding; 

(5) there is a substantial risk of material in the tip spontaneously igniting; 

(6) the tip requires engineering work. 

All of the above should be taken into consideration in relation to tip safety. 
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Q20: We provisionally propose that a person aggrieved by a designation of a coal 
tip as higher risk should have a right of appeal. Do you agree? 

Yes, given the potential financial implications for a landowner, it would seem appropriate 
that they have a right of appeal to an independent body (provided a body with the 
necessary knowledge and understanding can be identified). It does raise the question of 
whether that right should be limited to the immediate landowner or available to adjacent 
land and property owners who might also be affected. Any such right, though, should not 
be allowed to delay safety work identified as necessary. 

Q21: We provisionally propose that in the case of a designated tip the 
supervisory authority itself should normally be under a duty to carry out the 
operations specified in the tip management plan for the tip. Do you agree?  

Yes, in relation to inspections. The owner of the land on which a designated tip is situated 
should be engaged in the development of the management plan and encouraged, wherever 
possible, to take the actions identified in that plan themselves. The landowner should be 
responsible for meeting the cost of these actions and the supervisory body should have the 
necessary powers to take the landowner to court. If the landowner remains unwilling or 
unable to act, then the supervisory authority should be under a duty to step in and reclaim 
costs. Otherwise, knowing the supervisory authority is under a duty to act may deter some 
landowners from taking necessary steps. For cases where landowners are unable to meet 
the costs (in full or in part), the supervisory body will need to be allocated funding at a level 
that enables it to undertake works identified in management plans. The duty will be 
unworkable if this is not the case (unless this question refers solely to the inspection part of 
the management plan). Any loopholes will need to be avoided. For example, a private 
owner may sell the land post-remediation works. The question of financial responsibility 
then needs to be clear – does it rest with the owner at the time the works were 
undertaken, or would any liabilities pass to the new owner? It may be worth considering 
the new legislation prohibiting the sale of any land subject to enforcement or court cases 
(existing provisions may already be in place for this). The example of multi-ownership or 
cross boundary tips was also mentioned during recent workshop discussions. There would 
need to be a good level of clarity on where responsibility would lie in such cases.  

Q22: We provisionally propose that an authority should be empowered to enter 
into a tip maintenance agreement with the owner of land registered in the tip 
register, providing for the carrying out by the owner of the operations specified 
in the tip management plan. Do you agree? 

Yes – as above, the landowner should be responsible for carrying out the operations 
specified in the plan. The supervisory authority may require compulsory purchase powers to 
avoid the creation of ‘orphan assets’ where, for example, landowners declare bankruptcy. 
Any maintenance agreement would need to transfer with the ownership of the tip. 
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Q23: Do you agree that a duty of inspection should fall to an authority to ensure 
compliance with the tip maintenance agreement? 

Yes, assuming this refers to the supervisory body, for the reasons outlined in the 
consultation document (i.e. the lack of continuing economic interest in the tip on the part of 
the owner). 

Q24: We provisionally propose that an authority should be able to make a tip 
maintenance order where: 

(1) the owner has failed to comply with an agreement entered into and 
has been given appropriate notice of that failure and reasonable 
opportunity to rectify it;  

(2) the owner has been offered an agreement and has refused to enter 
into an agreement on suitable terms or has failed to respond within 42 
days, and the authority think it unlikely that the owner will agree;  

(3) the authority considers the work specified in the order to be urgently 
necessary; or  

(4) it has been impossible to identify the owner despite having taken 
specified steps to do so. 

The authority must be satisfied that the measures proposed are proportionate to 
the objective to be achieved. The order must either require the owner to carry 
out the operations or provide for the authority to carry them out. The owner 
should have a right of appeal against the imposition of a maintenance order. 
Save in the case of an emergency order, the order must provide sufficient time 
within which to appeal. Do you agree? 

Yes. The above provisions would help to deal with the issues raised above in relation to 
owners being unable or unwilling to carry out necessary works. A fifth point could be added 
relating to the case where the owner has failed to seek necessary permits to undertake 
works (e.g. SUDs approval may be required or watercourse consents for discharge). 

Q25: Do you think that responsibility for tip maintenance agreements for lower 
risk tips should fall to the supervisory authority or lie with local authorities? If 
you think that responsibility should lie with the local authority, should this 
include both making and supervising the agreements, or should the supervisory 
authority be given the duty to make the agreement? 

This question generated considerable discussion amongst LA officers in LA areas with 
significant numbers of tips. However, eventually a broad consensus emerged that it would 
be better if there is one supervisory body responsible for ALL tip maintenance agreements, 
irrespective of the risk level.  
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Q26: We provisionally propose that: 

(1) persons authorised in writing by the supervisory authority or any other 
public body charged with functions under the coal tip safety scheme 
should have a power of entry upon land for the purposes of 

(a) inspecting or carrying out tests upon a known or suspected coal 
tip; and 

(b) performing, supervising or inspecting works of maintenance or 
remedial operations upon a coal tip; 

(2) the power of entry should be exercisable upon 48 hours’ written notice 
to the owner and any other person known to be in occupation of the land 
or in an emergency; 

(3) the supervisory authority or any other public body charged with 
functions under the coal tip safety scheme should have power to apply to a 
justice of the peace authorising entry by force; 

(4) persons authorised to enter land under these provisions should have 
power to take with them other persons or equipment as necessary; and 

(5) obstruction of any authorised person or of an inspection, test or works 
should be a summary offence. 

Do you agree? 

Yes – all of the above provisions are necessary for enforcement activity where this is 
necessary.  

Q27: We provisionally propose that failure, without reasonable excuse, to 
comply with a tip maintenance order should be a summary offence. Do you 
agree? 

Yes. 

Q28: We provisionally propose that the supervisory authority and any other 
public bodies having functions under the coal tip safety scheme should have a 
general power to charge fees and expenses to the owner of land containing a tip, 
which could include periodic charges. Do you agree? 

Yes. There is a need for this general power within the legislation. The detail of how these 
fees would be calculated is for further discussion, as indicated in the consultation 
document. However, it will be important that fees are fair, proportionate, transparent and 
consistent across Wales. By itself, having the power to charge will not address the issue of 
landowners who refuse to pay but there are other remedies in that respect. As the 
consultation suggests, though, it is important that the system established for monitoring, 
charging and pursuing non-payers does not end up being more expensive and slower than 
directly carrying out preventive maintenance work. 



10/11 
 

Q29: Is it appropriate for legislation underpinning a new coal tip safety regime 
to include: 

(1) a power to sell material not belonging to the owner of a coal tip that is 
removed from a tip in the course of remedial work on the tip; if so, should 
it be accompanied by a duty to account to the owner for the proceeds of 
sale? 

(2) provision for compensation where an order to carry out remedial works 
is revoked? 

(3) a duty to compensate persons other than the owner of a tip for 
damage to or disturbance of enjoyment of land in consequence of tests or 
remedial operations? 

(4) provision for the discretionary award of financial contributions to the 
liability of an owner? If so, should the categories of person liable be as set 
out in section 19(1) of the Mines and Quarries (Tips) Act 1969 and the 
circumstances to be taken into consideration be as set out in section 19(4) 
of the Act? If they should not be, what alternative provision should be 
made? 

The consultation document describes the existing legal arrangements as ‘cumbersome’.  It 
is important that, in refreshing the legislation, a priority is to simplify arrangements as far 
as possible and limit the opportunities for expensive and time-consuming court cases. 
Having said that, there do need to be adequate protections in place to safeguard the 
interests of landowners and allow them the right to appeal against decisions (with 
appropriate measures available for dealing with emergency situations).  

The consultation notes that the appeal mechanism is outside its scope and will be a matter 
for Welsh Government. Local authorities will be happy to engage with WG to discuss these 
matters further. Given the complexities that can arise, WLGA agrees with the comments 
made about the need for any appeal to be heard by a person with appropriate experience. 

Q30: Do you think that a panel of engineers with specialist qualifications to 
inspect and supervise prescribed types of work on coal tips is a good way to 
ensure consistency and safety? 

Yes, this would be a good way of ensuring relevant expertise, with professional 
accreditation, is ‘on tap’. As the consultation document notes, it may add to the costs but 
would help to ensure a consistent approach. As with previous comments, such costs would 
need to be met via funding that is additional. Whilst not within the scope of the Law 
Commission’s work, it would be important that Welsh Government provides adequate 
funding to develop and upskill any such panel of engineers. A subsidised training 
programme could perhaps be developed to ensure that the panel maintains the necessary 
skills. 
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Q31: Do you think that the Welsh Ministers should be able to give directions to 
the supervisory authority and other relevant parties regarding actions to be 
taken in response to a coal tip emergency? 

Yes, a power of direction along the lines of the Civil Contingency Act powers would give the 
flexibility needed to ensure that actions taken at the time of an emergency are lawful. The 
recent experience of local authority officers being threatened with prosecution when taking 
urgent actions to avert an emergency must be avoided at all costs.  

Q32: Do you think that the power of the supervisory authority to take action in 
an emergency pursuant to regulation 40 of the Environmental Permitting 
Regulations (England and Wales) 2016 should be widened? If so, in what way? 

Yes, as above. 

Q33: Do you suggest any other approaches to deal with clashes between 
environmental legislation and tip safety? If so, please set them out. 

No further comments at this stage, but happy to engage in future discussions on this 
matter. 

Q34: Do you think that new tip safety legislation should be combined with 
provision for the consideration of tip reclamation? If so, do you favour any 
particular model? 

Yes. As the consultation document suggests, in light of climate change impacts there is a 
need for more radical action than remediation. This should extend to consideration of 
reclamation of tips, with the potential to bring sites back into beneficial use. Given 
constraints over development in flood plain areas the ability to make some significant, 
reclaimed sites could make an important contribution to climate resilience and green 
recovery efforts more generally.  

 
_______________________________________________________________ 
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Tim Peppin, Director of Regeneration and Sustainable Development 
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