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Tips associated with operational mines

Consultation Question 1: We provisionally propose that the existing regulatory regime for tips associated with operational mines should not
be altered. Do you agree?

Yes

Please expand on your answer::

We agree that the existing regulatory regime for tips associated with operational mines should not be altered.

Definitions of a tip and of a disused tip

Consultation Question 2: We seek views on whether a satisfactory definition of a disused coal tip could refer to waste from coal mining and
whether it should include express reference to overburden dumps, backfill, spoil heaps, stock piles and lagoons.

Please give your views on whether a satisfactory definition of a disused coal tip could refer to waste from coal mining and whether it should include
express reference to overburden dumps, backfill, spoil heaps, stock piles and lagoons.:

We agree with the proposal and consider that a satisfactory definition of a disused coal tip should include express reference to overburden dumps,
backfill, spoil heaps, stock piles and lagoons to ensure the tip owners are subject to greater liability.

Consultation Question 3: We provisionally propose that any new legislation should not apply to a tip to which the Quarries Regulations 1999
or the Mines Regulations 2014 apply.Do you agree?

Yes



Please expand on your answer::

We agree

Definition of a tip owner

Consultation Question 4: To the extent that liability under the new regulatory framework rests with the owner of land containing a tip, we
provisionally propose that the owner should be defined as the freeholder or a leaseholder under a lease of 21 or more years, except where
their interest is in reversion upon a term of 21 or more years. Do you agree?

Yes

Please expand on your answer::

We agree.

This is fairly standard.

A single supervisory body for disused tips

Consultation Question 5: We provisionally propose that a supervisory authority with responsibility for the safety of all disused coal tips should
be established. Do you agree? If not, please set out the alternative that you would favour.

Yes

Please expand on your answer::

We agree.

Consultation Question 6: We seek views on whether the supervisory authority should be an existing body or a newly created body.

Please give your views on whether the supervisory authority should be an existing body or a newly created body.:

We are neutral as to the form and structure of the supervisory authority and are more concerned with ensuring that it would be sufficiently resourced to
discharge its duties.

Consultation Question 7: If a new body is established, what form should the new body take? Should it be, for example, a central public body, a
corporate joint committee of local authorities under the Local Government and Planning (Wales) Act 2021, or something else?

Explain what form you think the body should take (if created). Should it be, for example, a central public body, a corporate joint committee of local
authorities under the Local Government and Planning (Wales) Act 2021, or something else?:

See response to question 6.

Consultation Question 8: We provisionally propose that the supervisory authority’s duty to ensure the safety of tips should be framed as a
general one, rather than one limited to specified risks.Do you agree?

Yes

Please expand on your answer::

We agree.

Tip register

Consultation Question 9: We provisionally propose that a central tip register should be compiled and maintained. Do you agree?

Yes

Please expand on your answer::

We agree.

Consultation Question 10: We provisionally propose that the contents of the tip register should be prescribed by the Welsh Ministers by
statutory instrument.Do you agree?

Yes

Please expand on your answer::

We agree and consider that the statutory instrument should be subject to Senedd scrutiny via the affirmative procedure.



Consultation Question 11: We provisionally consider that:

Yes

Please expand on your answer::

We agree

Consultation Question 12: We seek views on whether an owner of land should be under a duty to notify the supervisory authority of any tip of
which the landowner is or becomes aware is situated on land owned by the landowner and not currently included on the register, unless the
landowner has reason to believe that it has already been registered.

Please give views on whether a landowner should be under a duty to notify the supervisory authority of any tip which the landowner is or becomes aware
is situated on land owned by the landowner which is not currently included on the register. :

We agree in principle and consider that the notification duty should be accompanied by a financial penalty for non-observance.

Consultation Question 13: Do you consider that the information in a tip register should or should not be publicly accessible? Are there any
particular categories of information that should not be published?

The information in the tip register should be publicly accessible

Please list any particular categories of information that should not be published::

We consider that the information should be publicly available, particularly to those looking to buy or take an interest in land. Consideration would have to
be given to how far a spoil site needs to be from a property for it to be disclosed. Consideration would also have to be given to the impact on home
insurance, whether insurers have been consulted, what is their view, and what their response has been to recent incidents.

We further consider that any change in the law goes further to clarify the Coal Authority’s liability to inspect and take action in respect of underground
workings and shafts, above and beyond just tips.

Any information that could be made available as a result of the proposals being enacted ought to be included as part of a standard CON29M search and
not necessitate an additional question being raised with a subsequent additional fee payable by clients. Any risks associated with tips, as with subsidence
generally, are likely to require specialist advice outside of the retainer of a solicitor

Initial inspection

Consultation Question 14: We provisionally propose that, upon the entry of a tip onto the register, the supervisory authority should be under
a duty to arrange an inspection of the tip unless it considers that a sufficiently recent and thorough inspection has been conducted.Do you
agree?

Yes

Please expand on your answer::

We agree.

Tip management plans

Consultation Question 15: We provisionally propose that:

Yes

Please expand on your answer::

We agree and consider that the statutory instrument should be subject to Senedd scrutiny via the affirmative procedure.

Classification of tips and designation of higher risk tips

Consultation Question 16: We provisionally propose that the risk classification of coal tips should have regard to the risk of instability of a tip
and the consequences of a slide of spoil.Do you agree?

Yes

Please expand on your answer::

We agree.

Consultation Question 17: Should coal tip classification also have regard to the risk the tip presents of pollution, combustion or flooding?



Yes

Please expand on your answer: :

We consider that maximum transparency in relation to risk information is key and therefore submit that coal tip classification should have regard to these
additional hazards.

Consultation Question 18: We provisionally propose that the coal tips safety legislation should provide for the designation of a coal tip by the
safety authority as “higher risk” where the tip meets criteria prescribed by the Welsh Ministers by statutory instrument.Do you agree?

No

Please expand on your answer::

We agree and consider that the statutory instrument should be subject to Senedd scrutiny via the affirmative procedure.

Consultation Question 19: We seek views on whether the designation of a tip should be by reference to any of the following, or other, criteria:

Give your views on whether the designation of a tip should have reference to any of the following, or other, criteria: the tip shows signs or has a recent
history of movement or instability, a slide of spoil from the tip would be likely to impact or affect buildings or other infrastructure, there is a substantial
risk of the tip releasing dangerous pollution into the environment, there is a substantial risk of the tip causing flooding, there is a substantial risk of the
material in the tip spontaneously igniting or the tip requires engineering work.:

We agree with the criteria listed.

Consultation Question 20: We provisionally propose that a person aggrieved by a designation of a coal tip as higher risk should have a right of
appeal.Do you agree?

Yes

Please expand on your answer::

We agree.

Consultation Question 21: We provisionally propose that in the case of a designated tip the supervisory authority itself should normally be
under a duty to carry out the operations specified in the tip management plan for the tip.Do you agree?

Yes

Please expand on your answer::

We agree.

Consultation Question 22: We provisionally propose that an authority should be empowered to enter into a tip maintenance agreement with
the owner of land registered in the tip register, providing for the carrying out by the owner of the operations specified in the tip management
plan.Do you agree?

Yes

Please expand on your answer::

We agree.

Consultation Question 23: Do you agree that a duty of inspection should fall to an authority to ensure compliance with the tip maintenance
agreement?

Yes

Please expand on your answer::

We agree.

Consultation Question 24: We provisionally propose that an authority should be able to make a tip maintenance order where:

Yes

Please expand on your answer::

We agree.

Consultation Question 25: Do you think that responsibility for tip maintenance agreements for lower risk tips should fall to the supervisory 
authority or lie with local authorities?If you think that responsibility should lie with the local authority, should this include both making and



supervising the agreements, or should the supervisory authority be given the duty to make the agreement?

Responsibility for tip maintenance agreements for lower risk tips should fall to the supervisory authority

If you think that responsibility should lie with the local authority, should this include both making and supervising the agreements, or should the
supervisory authority be given the duty to make the agreement?:

In the interest of administrative neatness and completeness, we consider that responsibility for tip maintenance agreements for lower risk tips should fall
to the supervisory authority. We suggest that local authorities could be classified as statutory consultees in this agreement-making process.

Please expand on your answer(s): :

Enforcement powers

Consultation Question 26: We provisionally propose that:

Yes

Please expand on your answer::

We agree.

Consultation Question 27: We provisionally propose that failure, without reasonable excuse, to comply with a tip maintenance order should
be a summary offence.Do you agree?

Yes

Please expand on your answer::

We agree.

Charging powers

Consultation Question 28: We provisionally propose that the supervisory authority and any other public bodies having functions under the
coal tip safety scheme should have a general power to charge fees and expenses to the owner of land containing a tip, which could include
periodic charges.Do you agree?

Yes

Please expand on your answer::

We agree.

Appeals and claims for compensation or contribution

Consultation Question 29: Is it appropriate for legislation underpinning a new coal tip safety regime to include:

Please comment on each provision in turn: :

We consider these to be appropriate elements of legislation underpinning a new coal tip safety regime.

Panels of Engineers

Consultation Question 30: Do you think that a panel of engineers with specialist qualifications to inspect and supervise prescribed types of
work on coal tips is a good way to ensure consistency and safety?

Yes

Please expand on your answer::

We agree with this proposal.

Clashes between environmental legislation and tip safety

Consultation Question 31: Do you think that the Welsh Ministers should be able to give directions to the supervisory authority and other
relevant parties regarding actions to be taken in response to a coal tip emergency?

Yes

Please expand on your answer::



We consider that the Welsh Ministers should be provided with such a power of direction.

Consultation Question 32: Do you think that the power of the supervisory authority to take action in an emergency pursuant to regulation 40
of the Environmental Permitting Regulations (England and Wales) 2016 should be widened? If so, in what way?

No

If 'yes', in what way? :

Any other comments: :

We consider this a problematic proposal.

Regulation 40 is actually a statutory defence to the EPR regulation 38 offences of operating without a permit, breaching permit conditions or failing to
comply with a notice. The question (and accompanying text at paragraph 10.125 of the consultation document) reads oddly in that context i.e., as if
regulation 40 is “allowing” emergency action, rather than providing a defence for emergency action which would otherwise be an offence.

If the proposal is to specifically allow certain action by a supervisory authority, it might be better to do so by way of a specific exemption. A statutory
defence is going to be quite an unreliable way of securing that outcome as the onus would be on the supervisory authority to prove it. It would also raise
a range of other broader EPR coherence issues to solve a narrow problem with waste tips.

The proposal is further incoherent where it states that the regulation could protect the authority “until such time as it is feasible to apply for appropriate
permits” – the defence as it stands would cover this. It would be rather risky for any prosecuting authority to prosecute for a failure to follow-up
emergency action with a permit application unless the actions were reckless or deliberate

Consultation Question 33: Do you suggest any other approaches to deal with clashes between environmental legislation and tip safety? If so,
please set them out.

Please set out any other approaches to deal with clashes between environmental legislation and tip safety. :

n/a

Reclamation projects

Consultation Question 34: Do you consider that new tip safety legislation should be combined with provision for the consideration of tip
reclamation? If so, do you favour any particular model?

Yes

If 'yes', do you favour any particular model? :

We agree with this proposal and consider that the establishment of Corporate Joint Committee set up under the Local Government and Elections (Wales)
Act 2021 would be an appropriate and practical model.

Any other comments: :

Additional comments

Do consultees have any additional comments to make in respect of the consultation paper that have not been addressed in a previous
question?

Please share any additional comments below::

Whilst welcoming the proposals contained in this consultation, we strongly believe that there is scope to go further to protect people and property
against damage by extending the liability of the Coal Authority to inspect underground workings and shafts, in addition to tips.

We encourage the Welsh Government to consider the need for a more holistic approach to mitigating risks from land stability hazards.




