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Regulating Coal Tips Wales Consultation 
 
Thank you for the opportunity to comment on this paper.  Such consultations are a privilege, but they 
are also time consuming, in some cases taking up to 100 hours to complete. While I appreciate the 
Welsh Assembly Government’s nation-building agenda, it would be hugely helpful if Wales could 
seek to align itself with England as much as possible.  There is little which makes Wales different 
from England, except in so far as any part of the United Kingdom is different from another.  Since tips 
exist in England too, I suggest a shared strategy with the relevant authorities in England. 
 
This estate owns or owned several coal tips around Pontypool, Abertillery and Bargoed.  Such tips are 
only part of a complex mining and wealth-generating legacy across a number of extractive industries 
since the C16th.  The paper is correct therefore to put coal tips in context.  But it also raises the debate 
about the uniqueness of coal tips, their statutory base, the inherited burden, and the general duty of 
care.  It is perhaps interesting that Mr Antoniw, speaking for WAG in February 2020 after the 
Tylorstown slip, claimed that such tips occurred prior to devolution, and therefore cannot be the 
responsibility of WAG.  This is perhaps a novel perspective on occupiers’ liability. 
 
I find the explanation of the legislative context helpful.  I sympathise with any drafter trying to align 
anything with the sets of principles (sic) of the Well-being and Environment Acts.  I also find the list 
of particular, legislative and regulatory issues helpful; many of the problems ring true and are my 
shared experience.  The analysis is generally helpful, and reads as if it were prepared by an intelligent 
junior in a London chambers.  I am less convinced by the questions, which read as if drafted by a civil 
servant in Cardiff: they seem leading, and disconnected from the prior analysis. 
 
I am also less convinced by the claimed requirement for new legislation, and the explicit objective to 
appoint blame.  The consultation suggest that WAG is responsible for coal tip safety.  If so, given that 
further work is now required, this may reflect WAG’s failure to meet its obligations to date. The 
challenge therefore is how to help WAG do its job.  This is an administrative process, and requires a 
competent body (which the Coal Authority is, and WAG manifestly is not, otherwise it would have 
done it already) to inspect and list all tips (and non-tips), and assess what safety measures are 
required, and when.  I am unclear how new legislation is required for this.  
 
There is a second stage, which is how to implement and pay for the safety recommendations.  The 
current legal and regulatory corpus seems to provide a framework for resolution.  I appreciate it is 



complex, and that there are a number of ambiguities.  But that may reflect the range of hazards, 
new/old, natural/artificial etc across a range of current and historic activities.  I cannot see that WAG's 
failure to meet its obligations stems from legal ambiguity rather than implementational failure.  I 
suggest that WAG might first try to do its job better, with the tools it already has.  WAG's response to 
Tylerstown is perhaps predictable: pass a new law, set up a new cost centre, and blame the English. 
But the real issue is practical: how to make dangerous tips (inter alia) safer?  These proposals may 
appeal to a “something must be done” rhetoric, but I am not sure they answer the practical issue.   
 
For the 9% of tips owned by WAG, this may be academic, since WAG is an unwilling implementer of 
its own rules.  The objective of the paper therefore seems to be how to get the private sector to pay for 
its own tips?  There may be a number of issues to consider, of which inter alia: 
 
1. How to identify and enforce against an owner?  Any sensible owner of a dangerous tip may 

perhaps already have transferred the tip into an offshore shelf company.   
2. Why should the owner be bullied about a dangerous tip (or a tip danger) which may not be of her 

making?  A number of complexities occur to me from the experience of this estate: 
 

• a tip might not be dangerous per se, but might be made dangerous by criminal activities over 
which the owner has no control (motorbicycles etc), but which it is the duty of WAG to control; 

• the tip might have been made dangerous by WAG's predecessor: a long lease to a private operator 
might have been nationalised in 1948, and surrendered by the NCB free of the normal obligations 
(dilapidations, redress etc) which might have applied to the private sector lease; 

• Aberfan was a failure by the NCB, not (were the land owned separately) by the owner; should an 
hypothetical owner now be penalised for a similar historic failure by the state-owned pit operator? 

• well-meaning efforts to clean and remove tips can be thwarted by local planning politics, which 
may be nimby, but are not necessarily unreasonable, and yet are not addressed here;  

• the tips may be a Scheduled Ancient Monument, and yet dangerous; 
• tip washing and removal was often uneconomic in the past, and subsidised by ancillary opencast; 

if legislation or planning politics prevent such opencast, how will the tip be reclaimed?   
• if there will no market for coal, again because of politics, how will tip safety be subsidised? 
• how can the land owner be responsible for tip safety if the tip itself belongs to another party? 
• any attempt to reclaim off, or enforce against, a tip or land owner could be meaningless, if the 

owner has already disappeared (see above). 
 
What in practice will a new law, and expensive additional administration, achieve? 
 
 
A few more specific comments: 
 
The decline of specialist skills in Wales (7.2) is manifest generally, not just in coal safety.  It would 
seem sensible to rely on the UK Coal Authority for monitoring and evaluation, and not seek to create 
a separate organisation for Wales, which would remain, like NRW, under-funded and ineffectual.  It 
might also help to have a third party (ie the Coal Authority) responsible for implementation, since 
WAG gladly holds other parties to account, but rarely sees fault with its in-house incompetence. 
 
Existing different regulations apply to different tips, subject to history, nationalisation etc.  Is it 
appropriate now to treat all tips equally, when the current legislation recognises the difference?   
 
NRW is already not a competent regulator for waste activities inter alia and, as a landowner, 
regulator, and arm of government, has a conflict of interest, as it does with its other property interests 
ie forestry.  How would the obligations here proposed for NRW relate to those of the proposed new 
independent environmental governance body?   How would its competence be assessed?  NRW is 
currently outside public remedy generally, other than the specific remedy of a legal challenge.   



 
The powers (10.9) should include removal of tips from the register, perhaps because they are no 
longer tips (ie have been washed, reprofiled etc).  I am unclear how the proposals affect and 
accommodate tips which now have another use, and perhaps multiple ownership, resting on top of 
them: ie buildings, construction projects, so-called green energy developments.   
 
Who is the “owner” (10.11) if the owner of the tip material is different from the owner of the 
underlying land.   The land might have been on long lease to an entity which sinned, by omission or 
commission, and then defaulted on its obligation, so that the liability reverted to the landowner.  This 
was the case when the NCB, as arm of government, acted with impunity. 
 
Reclamation (10.34) is a rational way to seek to address the problem.  But this is not always possible, 
for many reasons including political.  Does WAG or its agent have the will or means to push through 
an unpopular reclamation scheme, and risk legal or fiscal challenge?  If reclamation is only realistic 
either with cross-subsidy from mineral extraction including opencast, or public subsidy, is it realistic 
to expect that WAG will progress?  I question if any centre of excellence as proposed would be 
successful in Wales.  The people of Wales have not had great joy with the other super-agencies 
created and brought into government (CADW, NRW etc); why would a new WAG-run excellence be 
any better? It may be more prudent to keep the work with the Coal Authority, which seems competent, 
and, unlike its predecessor the NCB, is not diverted by politics from delivering public value.   
 
If WAG requires a landowner to carry out remedials works, or carries them out itself, and such 
remedial works are proved to be inappropriate or inadequate, and the tip subsequently proves a 
hazard, is the proposed owner’s duty of care removed by such works, however inadequate?  With any 
reclamation, the quality of the works is critical.  I saw what seemed good work at Dowlais some 
twenty years ago, but WAG will know better than I how well that has aged.  The NCB left this estate a 
nasty legacy with the Glyn Colliery tips, profiled into terraces with hard engineering (as seemingly 
promoted in Appendix 2 of the report for National Tip); predictably it slipped into the river and this 
estate had to clear up NCB’s mess; our own subsequent remedies have I hope been more intelligent. 
 
 
 
A few answers to your questions; some questions are specialist, and outside my knowledge; others are 
leading.  For example, since I am not convinced that a new authority (as proposed) is required, I 
cannot comment on how such new authority should be constituted.  I would gladly answer questions 
how to help WAG meet its obligations; but those questions do not seem to be asked. 
 
Q5: No.  I question if a new “supervisory authority” is required.  WAG is already responsible for coal 
tip safety (5.25) despite the predictable complaints of Mr Antoniw.  WAG should meet its obligations.  
Some of the suggestions here for coal tip monitoring are sensible and, to the extent that WAG is not 
yet meeting its obligations for coal tip safety, should be implemented.  I suggest however that WAG 
contracts its obligations to the Coal Authority which, being a national body, has the expertise which is 
no longer found in a devolved Wales (7.2).  Such a contractual relation would avoid the administrative 
burden and political interference which, for example, distinguishes WAG’s efforts to distort the 
private housing market through Rent Smart (sic) Wales.   
 
Q6: An existing body, the Coal Authority.  NRW cannot meet its existing obligations. 
 
Q7: A new body, run as part of WAG, would be unfortunate.  It will be incompetent and expensive, 
and WAG will seek to move the resulting burden onto tip owners to compensate for its failings. 
 
Q8: This is a leading question.  Since WAG is already responsible for coal tip safety, all WAG must 
do is 1) contract out its obligations to a competent party (which a new WAG-owned entity would not 



be) and 2) define the terms of that contract.  We do not need to reinvent the “supervisory authority’s 
duty to ensure the safety of tips”; we have established that already rests with WAG.   
 
Q9: There should be a tip register; it is bizarre that there is not one already.  The real question is what 
should be registered, and how, and to what end?   
 
Q10: Bad idea; much better make it contractual.  
 
Q11: Yes. 
 
Q12: No.  Self-criticism has gone out of fashion since the Cultural Revolution.   How can an owner 
reasonably be expected to admit to something that may not exist, or she may not know exists?   
 
Q13: Different questions.  Whether the information should be public depends on what the register 
records.  In order to complete my recent Rent Smart (sic) Wales owner registration, I was compelled, 
by oral instruction from the WAG employee who was talking me through, to answer questions on my: 
• married status 
• sexual orientation 
• Welsh identity 
• ethnicity (with the usual absurd non-ethnic choices ie white, Pakistani, Black British) 
• disability identity 
• pregnancy status 
• language skills 
• religious belief 
 
I question whether such questions are either relevant, appropriate or meaningful.   
 
Q14: Surely yes?  Otherwise we will mimic the absurd situation with waste where, explicitly because 
of lack of resources sic, NRW does not monitor sites operating under exemption, ie most waste sites.   
 
Q15:  Of course WAG commissions, since it is the principal responsible, and the agent merely effects.  
Am I missing the point?   
 
Q16: Inter alia, or exclusively? 
 
Q17: Hazards, surely?   
 
Q18: It would be bizarre to have an objective survey if it did not include a subjective analysis. 
 
Q20: Of course.  How?  
 
Q21: Do you mean designated as higher risk?  And do you mean carry out at its own cost, or acting as 
agent for the owner or WAG?  I am not clear I understand this question.   
 
Q22/23: Yes, but meaningless without the detail.  I am getting confused by “an authority”; do you 
mean the proposed supervisory authority?  If so, how can I reply if I do not think there should be a 
supervisory authority as proposed?  Surely WAG is responsible, the authority or agent acts for WAG, 
and all the powers etc to which you refer should (or already do) attach to WAG?   
 
Q24: WAG’s responsibility towards tips is accepted.  The extent to which an owner or occupier might 
be responsible for mitigation etc, whether under a maintenance order or otherwise, depends surely on 
the liability.  It would be inappropriate for these general proposals to impose by the back door a 
greater burden on owners or occupiers than otherwise exists.   



 
Q25: The challenge is competence.  It is accepted that insufficient expertise remains in a devolved 
Wales.  If such expertise currently does not exist, notwithstanding WAG’s long-standing 
responsibility for tip safety, how will it now be imported, and how could local authorities be expected 
to acquire it?  It would be more sensible to keep the general responsibility with WAG and its agent.  
Surely all tips (and non-tips) should be on the same register?  I question if it is administratively 
practical to change administration depending on a subjective and changing judgement of the level of 
risk any one tip is deemed to present at any time, perhaps even back and forth?   
 
Q26/27: This seems a bit detailed; we have not even worked out what is the job to be done.   
 
Q28: No; not because the principle is unreasonable, but because it will inevitably be abused.  WAG 
will run an expensive and inefficient organisation, over which the owner and the public will have no 
control, and WAG will pass the cost of its maladministration onto owners without redress. 
 
Q29: Leading question.  If the obligation already rests with WAG, to what extent is new legislation 
required?  If, as seems likely, WAG has been failing in its obligation, arguably a new administrative 
procedure is required.  But I question the subsequent leap to a raft of legislative changes in order to 
correct an administrative failure.  It might be better for WAG to think first how better to do its job, 
and then to work out what extra powers may be required and how to deliver them.  It is easier to pass 
a new bad law, than it is to do an old good job; this has been WAG's problem since 1999.   
 
Q30: No.  It would be premature to set up a new supervisory authority under a WAG that does not yet 
know its job, and then pay a raft of expensive experts to tell the new authority to tell WAG what it 
should be doing.  The expertise on tip safety inter alia already exists in the Coal Authority. 
 
Q31: I thought WAG was responsible for tip safety?  If so, surely the Minister must, whether through 
the proposed new supervisory authority or otherwise, give such directions?  Have I misunderstood?   
 
Q33: Surely the conflicts are multiple and general, not just between environment and safety?   
 
Q35: Surely each case on its own merits? 
 
I am not sure I understand the diagram.  It omits WAG, which is responsible. 
 
In summary, WAG seems to view Tylertown as a legal failure, for which the answer is yet more 
power to WAG.  I see Tylerstown as an administrative failure by WAG, to which the answer is that 
WAG should do its job.  This is perhaps an inevitable split of views between the governing elite and 
the governed.  I do not suppose anybody in WAG reads much de Tocqueville.   
 
 
 
 
 
   
Jack Hanbury  
 




