
Response ID ANON-7PDS-YVXV-U

Submitted to Law Commission consultation on regulating coal tip safety in Wales
Submitted on 2021-09-10 16:10:10

About you

What is your name?

Name:
Paul Connolly

What is the name of your organisation?

Enter the name of your organisation:

Mott MacDonald Limited

Are you responding to this consultation in a personal capacity or on behalf of your organisation?

Personal response

If other, please state::

What is your email address?

Email:

What is your telephone number?

Telephone number:

If you want the information that you provide in response to this consultation to be treated as confidential, please explain to us why you regard
the information as confidential. As explained in our privacy notice, we will take full account of your explanation but cannot give an assurance
that confidentiality can be maintained in all circumstances.

Explain to us why you regard the information as confidential:

Tips associated with operational mines

Consultation Question 1: We provisionally propose that the existing regulatory regime for tips associated with operational mines should not
be altered. Do you agree?

Yes

Please expand on your answer::

Definitions of a tip and of a disused tip

Consultation Question 2: We seek views on whether a satisfactory definition of a disused coal tip could refer to waste from coal mining and
whether it should include express reference to overburden dumps, backfill, spoil heaps, stock piles and lagoons.

Please give your views on whether a satisfactory definition of a disused coal tip could refer to waste from coal mining and whether it should include
express reference to overburden dumps, backfill, spoil heaps, stock piles and lagoons.:

It should be as prescriptive as possible to incorporate as many scenarios and types of tip as possible. This will help to clarify exactly what types of legacy
tips are referred to in legislation and in turn who is responsible for their safety.

Consultation Question 3: We provisionally propose that any new legislation should not apply to a tip to which the Quarries Regulations 1999
or the Mines Regulations 2014 apply.Do you agree?

Yes

Please expand on your answer::



Definition of a tip owner

Consultation Question 4: To the extent that liability under the new regulatory framework rests with the owner of land containing a tip, we
provisionally propose that the owner should be defined as the freeholder or a leaseholder under a lease of 21 or more years, except where
their interest is in reversion upon a term of 21 or more years. Do you agree?

Yes

Please expand on your answer::

A single supervisory body for disused tips

Consultation Question 5: We provisionally propose that a supervisory authority with responsibility for the safety of all disused coal tips should
be established. Do you agree? If not, please set out the alternative that you would favour.

Yes

Please expand on your answer::

Consultation Question 6: We seek views on whether the supervisory authority should be an existing body or a newly created body.

Please give your views on whether the supervisory authority should be an existing body or a newly created body.:

A newly created body in my opinion, may offer a different perspective of how safety should be managed. The assumption would be the lead of the new
body would need to be recruited from outside the existing regulators though would anticipate numerous staff being brought in from previous
organisations to ensure continuity and to retain experience.

Consultation Question 7: If a new body is established, what form should the new body take? Should it be, for example, a central public body, a
corporate joint committee of local authorities under the Local Government and Planning (Wales) Act 2021, or something else?

Explain what form you think the body should take (if created). Should it be, for example, a central public body, a corporate joint committee of local
authorities under the Local Government and Planning (Wales) Act 2021, or something else?:

Consultation Question 8: We provisionally propose that the supervisory authority’s duty to ensure the safety of tips should be framed as a
general one, rather than one limited to specified risks.Do you agree?

No

Please expand on your answer::

I believe risk areas or types should be clearly identified so they can be assessed as relevant or not to each individual site. This list can always be expanded
and updated as new risks or categories of risk are identified.

Tip register

Consultation Question 9: We provisionally propose that a central tip register should be compiled and maintained. Do you agree?

Yes

Please expand on your answer::

A 'one stop shop' for a central tip register is essential to ensure records are as accessible as possible in to introduce efficiencies for all parties accessing
those records.

Consultation Question 10: We provisionally propose that the contents of the tip register should be prescribed by the Welsh Ministers by
statutory instrument.Do you agree?

Not Answered

Please expand on your answer::

Consultation Question 11: We provisionally consider that:

Yes

Please expand on your answer::

The right of appeal should be included as part of the process of inclusion on the register with a further legal definition of the tip tied intimately to the
parcel of land. This will avoid the situation where a land owner will plead ignorance of the registration of the tip.



Consultation Question 12: We seek views on whether an owner of land should be under a duty to notify the supervisory authority of any tip of
which the landowner is or becomes aware is situated on land owned by the landowner and not currently included on the register, unless the
landowner has reason to believe that it has already been registered.

Please give views on whether a landowner should be under a duty to notify the supervisory authority of any tip which the landowner is or becomes aware
is situated on land owned by the landowner which is not currently included on the register. :

As with the legal requirement for home sellers to make purchasers aware of defects during a house sale, a similar system should be in place for
landowners. Landowners should be made aware of this requirement whether or not they believe it to be registered.

As with reservoir inspection under Section 10 of the reservoirs act there is a legal obligation to undertake an inspection every 10 years to ensure the dam
is being operated safely. A similar system of routine inspection could be incorporated into landowner legal packs for acceptance on completion of the
inspection.

Consultation Question 13: Do you consider that the information in a tip register should or should not be publicly accessible? Are there any
particular categories of information that should not be published?

The information in the tip register should not be publicly accessible

Please list any particular categories of information that should not be published::

There is a potential issue of blighting areas and property prices if tips are considered an elevated risk.

Initial inspection

Consultation Question 14: We provisionally propose that, upon the entry of a tip onto the register, the supervisory authority should be under
a duty to arrange an inspection of the tip unless it considers that a sufficiently recent and thorough inspection has been conducted.Do you
agree?

No

Please expand on your answer::

As per previous response with regards to the reservoirs act a regular schedule of inspection with maximum periods allowable between inspections
should be developed. This would remove the need to determine the suitability and potentially ambiguous determination of how recent the last inspection
was undertaken.

Tip management plans

Consultation Question 15: We provisionally propose that:

Yes

Please expand on your answer::

WG should only intervene if through advice from appropriately qualified advisors that have the relevant competencies to assess the appropriateness of
the risk assessment and management plan.

Classification of tips and designation of higher risk tips

Consultation Question 16: We provisionally propose that the risk classification of coal tips should have regard to the risk of instability of a tip
and the consequences of a slide of spoil.Do you agree?

Yes

Please expand on your answer::

This is a fundamental of the risk assessment process developing a scoring matrix based on likelihood versus impact. This will allow characterisation of
tips into risk groups and the ability to prioritise higher risk tips.

Consultation Question 17: Should coal tip classification also have regard to the risk the tip presents of pollution, combustion or flooding?

Yes

Please expand on your answer: :

These categories should be presented alongside tip instability to give an overall combined risk rating as well as detailing out each individual risk.
Thresholds of risk could be set for each category that could automatically trigger remediation strategies where deemed to be sufficiently serious.



Consultation Question 18: We provisionally propose that the coal tips safety legislation should provide for the designation of a coal tip by the
safety authority as “higher risk” where the tip meets criteria prescribed by the Welsh Ministers by statutory instrument.Do you agree?

Not Answered

Please expand on your answer::

Consultation Question 19: We seek views on whether the designation of a tip should be by reference to any of the following, or other, criteria:

Give your views on whether the designation of a tip should have reference to any of the following, or other, criteria: the tip shows signs or has a recent
history of movement or instability, a slide of spoil from the tip would be likely to impact or affect buildings or other infrastructure, there is a substantial
risk of the tip releasing dangerous pollution into the environment, there is a substantial risk of the tip causing flooding, there is a substantial risk of the
material in the tip spontaneously igniting or the tip requires engineering work.:

maybe they could also have a non-safety classification as a potential source of engineering or landscaping fill materials.

Consultation Question 20: We provisionally propose that a person aggrieved by a designation of a coal tip as higher risk should have a right of
appeal.Do you agree?

Yes

Please expand on your answer::

However unlikely it is that a landowner has sufficient experience or resource to employ someone to offer an alternative assessment, the right to
challenge should always be open to the landowner. If the designation is then found to be incorrect the landowner should be refunded for costs incurred.

Consultation Question 21: We provisionally propose that in the case of a designated tip the supervisory authority itself should normally be
under a duty to carry out the operations specified in the tip management plan for the tip.Do you agree?

Yes

Please expand on your answer::

This should be adequately funded too.

Consultation Question 22: We provisionally propose that an authority should be empowered to enter into a tip maintenance agreement with
the owner of land registered in the tip register, providing for the carrying out by the owner of the operations specified in the tip management
plan.Do you agree?

Yes

Please expand on your answer::

There could be benefits to allowing landowners to think of creative ways and inputting into remedial design that they gain benefit from.

Consultation Question 23: Do you agree that a duty of inspection should fall to an authority to ensure compliance with the tip maintenance
agreement?

No

Please expand on your answer::

no it should be a centralised inspection authority.

Consultation Question 24: We provisionally propose that an authority should be able to make a tip maintenance order where:

Not Answered

Please expand on your answer::

Consultation Question 25: Do you think that responsibility for tip maintenance agreements for lower risk tips should fall to the supervisory
authority or lie with local authorities?If you think that responsibility should lie with the local authority, should this include both making and
supervising the agreements, or should the supervisory authority be given the duty to make the agreement?

Not Answered

If you think that responsibility should lie with the local authority, should this include both making and supervising the agreements, or should the
supervisory authority be given the duty to make the agreement?:

Please expand on your answer(s): :



Charging powers

Consultation Question 28: We provisionally propose that the supervisory authority and any other public bodies having functions under the
coal tip safety scheme should have a general power to charge fees and expenses to the owner of land containing a tip, which could include
periodic charges.Do you agree?

No

Please expand on your answer::

This needs to be assessed, to determine if it will have an overall detrimental impact on safety of tips. It is unlikely that the landowner has gained financial
reward from the mining activity that produced the waste and could cause conflict if fees and charges are applied.

Clashes between environmental legislation and tip safety

Consultation Question 31: Do you think that the Welsh Ministers should be able to give directions to the supervisory authority and other
relevant parties regarding actions to be taken in response to a coal tip emergency?

No

Please expand on your answer::

Tip safety and engineering assessments required should not be politicised and should be left in the hands of experts.

Consultation Question 32: Do you think that the power of the supervisory authority to take action in an emergency pursuant to regulation 40
of the Environmental Permitting Regulations (England and Wales) 2016 should be widened? If so, in what way?

Not Answered

If 'yes', in what way? :

Any other comments: :

Consultation Question 33: Do you suggest any other approaches to deal with clashes between environmental legislation and tip safety? If so,
please set them out.

Please set out any other approaches to deal with clashes between environmental legislation and tip safety. :

The potential for immediate loss of life should override environmental legislation including the need for emergency works.

Reclamation projects

Consultation Question 34: Do you consider that new tip safety legislation should be combined with provision for the consideration of tip
reclamation? If so, do you favour any particular model?

Yes

If 'yes', do you favour any particular model? :

I would assume they are separate entities as once a tip has been reclaimed it should have been engineered to achieve a sufficient level of safety/stability
precluding it from requiring safety inspection.

Any other comments: :
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