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Law Commission consultation paper 255: 

Regulating Coal Tip Safety in Wales 

This is the consultation response by Network Rail Infrastructure Limited (“Network Rail”).   

Network Rail owns and operates Great Britain’s railway network and has statutory and regulatory 

obligations in respect of it.  Network Rail is a statutory undertaker in respect of its railway 

undertaking and has a statutory obligation to protect the rail infrastructure and procure the 

availability of safe train paths. As such it is required to take an active interest in any interest in its 

land or rights, any activities on, under or near our property and generally anything that impacts the 

network which potentially could affect the safe operation of the railway. 

In this regard it is essential that Network Rail is aware of any and all proposed activities adjacent 

to its land and activities which may interface with the railway i.e. mining operations. 

Network Rail is responding on the basis that it’s infrastructure and the trains using it may be 

adversely impacted by instability in coal tips, the effects of surface water run-off from coal tips and 

in the uncontrolled spread of contamination from such tips. It’s response is framed from the 

position of flagging the risks posed by adjacent landowners to the railway network and the benefit 

of clearer regulation and framework in this area. The creation of a tip register would allow Network 

Rail to assess risks to each line in Wales, based on proximity to the railway network, steepness of 

slope etc. Its important the reuse of such spoil and coal tips is also taken account of and proposals 

for pools, lakes and similar features are properly risk assessed. 

With the expected increase in the effects of climate change, Network Rail is aware that extreme 

weather is likely to become more frequent and increase the risk of landslips. In light of the recent 

Lord Mair and Dame Slingo reports on earthworks and weather, Network Rail is itself taking steps 

to account for these risks, for example, its Intelligent Infrastructure programme for track side 

monitoring of earth movements. An approach, such as what is proposed by the consultation, which 

further reduces the risks from coal tips is welcomed. 

Network Rail is acutely aware of the historic effects of tip instability in Wales and has experienced 

the impact of failures of tips from live mine working onto its infrastructure, such as at Hatfield 

Colliery where the failure had a severe impact on the railway (closing a 4 track mainline for 5 months 

from February 2013, while the coal spoil continued to slide and the tracks were buckled). The 

responses to the consultation reflect this experience and other experience of failed mine workings 

impacting the railway, some smaller in scale, but with similar safety impacts on the operational 

running of the railway network. 

As Network Rail is not in ownership of land containing former mine workings, the proposals set out 

in the consultation do not appear to directly impact it, i.e. creating new obligations for Network Rail. 

For this reason, in some instances,  Network Rail does not have any comment in response to a 

question. Therefore, we have responded to those where we consider Network Rail’s response and 

experience to be useful in developing the proposals and further reducing risk in this area. 
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CONSULTATION QUESTIONS 

Consultation Question 1.  

We provisionally propose that the existing regulatory regime for tips associated with operational 

mines should not be altered. Do you agree? 

The observations of others such as the Chief Inspector of Mines at the HSE should be sought in 

respect of this question. If the consultation and proposals are to relate only to legacy coal tips it 

may be necessary to revise the title of future documents implementing the proposals to reflect this. 

Network Rail has no reason to question the appropriateness of legislation to control tipping at 

operational mines in Wales but notes that the legal controls being in place is one thing. Network 

Rail is unable to comment on the assurance process for those controls.  

Consultation Question 2. 

We seek views on whether a satisfactory definition of a disused coal tip could refer to waste from 

coal mining and whether it should include express reference to overburden dumps, backfill, spoil 

heaps, stock piles and lagoons. 

The definition should include express reference to all the component parts to which the legislation 

is to be applied. 

Consultation Question 3. 

We provisionally propose that any new legislation should not apply to a tip to which the Quarries 

Regulations 1999 or the Mines Regulations 2014 apply. 

Do you agree? 

Network Rail is supportive of this approach which would aid clarity on which regime applies in each 

circumstance. (See also  Q1) 

Consultation Question 4. 

To the extent that liability under the new regulatory framework rests with the owner of land 

containing a tip, we provisionally propose that the owner should be defined as the freeholder or a 

leaseholder under a lease of 21 or more years, except where their interest is in reversion upon a 

term of 21 or more years. 

Do you agree? 

No comment 
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Consultation Question 5. 

We provisionally propose that a supervisory authority with responsibility for the safety of all disused 

coal tips should be established. 

Do you agree? If not, please set out the alternative that you would favour. 

Network Rail agrees with the proposal. It notes that having one overriding responsible and 

accountable body would be the best outcome from an insurance and claims perspective too (see 

also Network Rail’s response to Consultation Question 6 on the position if this were to be extended 

to England and Scotland, as well as Wales). 

Consultation Question 6. 

We seek views on whether the supervisory authority should be an existing body or a newly created 

body. 

Network Rail works closely with the Coal Authority and recognises that it has significant experience 

in the management of such tips. To this end they may be little merit in creating something new. If 

the decision were taken that a new body is required for this purpose there would need to be clarity 

on who has duties in which circumstances.  This is particularly the case if there were plans in the 

future to widen the regime beyond Wales. If the Coal Authority were tasked with the role it would 

make roll out to the wider UK simpler in the future.  

Consultation Question 7. 

If a new body is established, what form should the new body take? Should it be, for example, a 

central public body, a corporate joint committee of local authorities under the Local Government 

and Planning (Wales) Act 2021, or something else? 

Network Rail does not have a view on the type of body; however, it is essential that it has the 

necessary power to act as a regulator under the legislation. 

Consultation Question 8. 

We provisionally propose that the supervisory authority’s duty to ensure the safety of tips should 

be framed as a general one, rather than one limited to specified risks. 

Do you agree? 

Network rail agrees, the authority should have the flexibility to evolve to react to new risks if they 

are identified. 

Consultation Question 9. 

We provisionally propose that a central tip register should be compiled and maintained. 

Do you agree? 

Yes 
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Consultation Question 10. 

We provisionally propose that the contents of the tip register should be prescribed by the Welsh 

Ministers by statutory instrument. 

Do you agree? 

Network Rail has no view on the mechanism for prescribing the contents of the register but agrees 

that it is sensible to set out the contents that are required. 

Consultation Question 11. 

We provisionally consider that 

(1)the supervisory authority should have a duty and a power to include on the register any tip of 

which it is or becomes aware; and 

(2)an owner of land should have a right of appeal against the inclusion of the landowner as owner 

of land on which a tip is situated; the grounds of appeal should be (a) that the land owner is not the 

owner of the land in question and/or (b) that there is no tip situated on the land. 

Do you agree? 

Network Rail agrees with the principle. This said the definition of what constitutes a tip will be 

critical most especially in respect of point 2b above. 

Consultation Question 12. 

We seek views on whether an owner of land should be under a duty to notify the supervisory 

authority of any tip of which the landowner is or becomes aware situated on land owned by the 

landowner, unless the landowner has reason to believe that it has already been registered. 

Network Rail agrees that there should be a duty to notify the authority in line with the above. 

Network Rail is of the view that there should also be a mechanism (though not a duty) by which 

third parties can inform the authority of the suspected presence of a tip. It is the authority, after 

having made necessary enquiries, that then has a duty to add the site to the register. 

Consultation Question 13. 

Do you think that the information in a tip register should or should not be publicly accessible? Are 

there any particular categories of information that should not be published? 

Network Rail is of the view that it should be publicly available; this would facilitate risk assessment 

and reporting to inform the design of new infrastructure on the railway network and would also 

assist the risk management process for insurers of adjacent / affected landowners. 

 

 

 

 



September 2021 

Page 5 of 10 

OFFICIAL 

Consultation Question 14. 

We provisionally propose that, upon the entry of a tip onto the register, the supervisory authority 

should be under a duty to arrange an inspection of the tip unless it considers that a sufficiently 

recent and thorough inspection has been conducted. 

Do you agree? 

Network Rail agrees. 

Consultation Question 15. 

We provisionally propose that 

(1)the supervisory authority should be under a duty to arrange for the compilation of a risk 

assessment and management plan for any tip included on the register; and 

(2)the Welsh Ministers should have power to prescribe the matters to be included in a risk 

assessment and management plan by statutory instrument. 

Do you agree? 

Network Rail agrees, provided sufficient resources are made available to the supervisory authority 

to enable them to undertake the works. 

Consultation Question 16. 

We provisionally propose that the risk classification of coal tips should have regard to the risk of 

instability of a tip and the consequences of a slide of spoil. 

Do you agree? 

Network Rail agrees that this is a primary consideration. It should also be linked to the other risks 

associated with surface water flooding, contamination spread, interaction with other mining 

features such as mine shafts etc. 

Consultation Question 17. 

Should coal tip classification also have regard to the risk the tip presents of pollution, combustion 

or flooding? 

Yes 

Consultation Question 18. 

We provisionally propose that the coal tips safety legislation should provide for the designation of 

a coal tip by the safety authority as “higher risk” where the tip meets criteria prescribed by the Welsh 

Ministers by statutory instrument. 

Do you agree? 

Network Rail agrees as this will help inform risk assessments for the railway network. 
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Consultation Question 19. 

We seek views on whether the designation of a tip should be by reference to any of the following, 

or other, criteria: 

(1)the tip shows signs or has a recent history of movement or instability; 

(2)a slide of spoil from the tip would be likely to impact or affect 

(a)buildings or areas designed for human habitation or occupation; 

(b)a road, railway, canal or other infrastructure; or 

(c)a watercourse; 

(3)there is a substantial risk of the tip releasing dangerous pollution into the environment; 

(4)there is a substantial risk of the tip causing flooding; 

(5)there is a substantial risk of material in the tip spontaneously igniting; 

(6)the tip requires engineering work. 

Network Rail agrees  to all of the above criteria being included, notably (2)(b) in respect of the active 

railway network. The designation should also include the composition and nature of the tip. 

Consultation Question 20. 

We provisionally propose that a person aggrieved by a designation of a coal tip as higher risk should 

have a right of appeal. 

Do you agree? 

No comment 

Consultation Question 21. 

We provisionally propose that in the case of a designated tip the supervisory authority itself should 

normally be under a duty to carry out the operations specified in the tip management plan for the 

tip. 

Do you agree? 

Network Rail agrees, subject to the authority being provided sufficient resources to do so. 

Consultation Question 22. 

We provisionally propose that an authority should be empowered to enter into a tip maintenance 

agreement with the owner of land registered in the tip register, providing for the carrying out by 

the owner of the operations specified in the tip management plan. 

Do you agree? 

No comment 
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Consultation Question 23. 

Do you agree that a duty of inspection should fall to an authority to ensure compliance with the tip 

maintenance agreement? 

Network Rail is not concerned with who this duty falls upon but does need the assurance that the 

process is adopted once the risks have been identified. 

Consultation Question 24. 

We provisionally propose that an authority should be able to make a tip maintenance order where 

(1)the owner has failed to comply with an agreement entered into and has been given appropriate 

notice of that failure and reasonable opportunity to rectify it; 

(2)the owner has been offered an agreement and has refused to enter into an agreement on 

suitable terms or has failed to respond within 42 days, and the authority think it unlikely that the 

owner will agree; 

(3)the authority considers the work specified in the order to be urgently necessary; or 

(4)it has been impossible to identify the owner despite having taken specified steps to do so. 

The authority must be satisfied that the measures proposed are proportionate to the objective to 

be achieved. 

The order must either require the owner to carry out the operations or provide for the authority to 

carry them out. 

The owner should have a right of appeal against the imposition of a maintenance order. 

Save in the case of an emergency order, the order must provide sufficient time within which to 

appeal. 

Do you agree? 

Network Rail has no comment on this. However, it would wish to be informed proactively of any 

issues with the management of a tip which may lead to an adverse impact to the railway. Is it 

possible to include a provision requiring the authority, on making a maintenance order, to notify 

potentially affected landowners in the vicinity? 

Consultation Question 25. 

Do you think that responsibility for tip maintenance agreements for lower risk tips should fall to the 

supervisory authority or lie with local authorities? 

If you think that responsibility should lie with the local authority, should this include both making 

and supervising the agreements, or should the supervisory authority be given the duty to make the 

agreement? 

Network Rail would prefer to be working in conjunction with one regulatory body (see also 

comments in response to Consultation Question 5). 
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Consultation Question 26. 

We provisionally propose that 

(1)persons authorised in writing by the supervisory authority or any other public body charged with 

functions under the coal tip safety scheme should have a power of entry upon land for the purposes 

of 

(a)inspecting or carrying out tests upon a known or suspected coal tip; and 

(b)performing, supervising or inspecting works of maintenance or remedial operations upon a coal 

tip; 

(2)the power of entry should be exercisable upon 48 hours’ written notice to the owner and any 

other person known to be in occupation of the land or in an emergency; 

(3)the supervisory authority or any other public body charged with functions under the coal tip 

safety scheme should have power to apply to a justice of the peace authorising entry by force; 

(4)persons authorised to enter land under these provisions should have power to take with them 

other persons or equipment as necessary; and 

(5)obstruction of any authorised person or of an inspection, test or works should be a summary 

offence. 

Do you agree? 

Network Rail does not have comments on the specific powers granted but observes that the 

authority will need the relevant powers to be able to effectively discharge its duties, importantly, so 

that the risks identified can be addressed and reduced. Network Rail would be interested to 

understand whether it would be able to request (at short notice in an emergency) that these powers 

be exercised, or whether it could exercise them on behalf of the supervisory authority in 

circumstances where it has concerns that the tip poses a risk to the railway. 

Consultation Question 27. 

We provisionally propose that failure, without reasonable excuse, to comply with a tip maintenance 

order should be a summary offence. 

Do you agree? 

No comment. 
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Consultation Question 28. 

We provisionally propose that the supervisory authority and any other public bodies having 

functions under the coal tip safety scheme should have a general power to charge fees and 

expenses to the owner of land containing a tip, which could include periodic charges. 

Do you agree? 

Network Rail accepts the principle of fee charging. It would be worthwhile considering whether 

there is also a provision required, enabling affected landowners to charge their reasonable costs 

where information and support is required form them to assist the owner of the land in discharging 

its duties. 

Consultation Question 29. 

Is it appropriate for legislation underpinning a new coal tip safety regime to include 

(1)a power to sell material not belonging to the owner of a coal tip that is removed from a tip in the 

course of remedial work on the tip; if so, should it be accompanied by a duty to account to the owner 

for the proceeds of sale? 

(2)provision for compensation where an order to carry out remedial works is revoked? 

(3)a duty to compensate persons other than the owner of a tip for damage to or disturbance of 

enjoyment of land in consequence of tests or remedial operations? 

(4)provision for the discretionary award of financial contributions to the liability of an owner? If so, 

should the categories of person liable be as set out in section 19(1) of the Mines and Quarries (Tips) 

Act 1969 and the circumstances to be taken into consideration be as set out in section 19(4)of the 

Act? If they should not be, what alternative provision should be made? 

Network Rail is particularly supportive of the proposal in (3) above but would welcome further 

consultation on any proposed provision, as the losses to the railway network as a result of such a 

disturbance are likely to be far greater than most land owners. For example, the normal level of 

Public Liability coverage recommended for operations that could potentially damage the railway 

network is £155m.  It is suggested that there be a requirement for owners of a tip to obtain specific 

insurance or be part of a compulsory insurance scheme, possibly with some type of joint funding 

arrangement which can be drawn upon in the event of an incident. Also, all parties be subject to an 

agreed claims process which would bring clarity and save cost. 

Consultation Question 30. 

Do you think that a panel of engineers with specialist qualifications to inspect and supervise 

prescribed types of work on coal tips is a good way to ensure consistency and safety? 

Network Rail accepts the principle. 
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Consultation Question 31. 

Do you think that the Welsh Ministers should be able to give directions to the supervisory authority 

and other relevant parties regarding actions to be taken in response to a coal tip emergency? 

No comment. 

Consultation Question 32. 

Do you think that the power of the supervisory authority to take action in an emergency pursuant 

to regulation 40 of the Environmental Permitting Regulations (England and Wales) 2016 should be 

widened? If so, in what way? 

No comment. 

Consultation Question 33. 

Do you suggest any other approaches to deal with clashes between environmental legislation and 

tip safety? If so, please set them out. 

No comment. 

Consultation Question 34. 

Do you think that new tip safety legislation should be combined with provision for the consideration 

of tip reclamation? If so, do you favour any particular model? 

Network Rail considers it likely that any remedial works to a tip  will have a component of 

reclamation and hence it would be expedient to facilitate through this legislation. 


