
Response ID ANON-7PDS-YVX7-V

Submitted to Law Commission consultation on regulating coal tip safety in Wales
Submitted on 2021-09-08 11:46:28

About you

What is your name?

Name:
Kim Moreton

What is the name of your organisation?

Enter the name of your organisation:

Camborne School of Mines Association Ltd

Are you responding to this consultation in a personal capacity or on behalf of your organisation?

Personal response

If other, please state::

What is your email address?

Email:

What is your telephone number?

Telephone number:

If you want the information that you provide in response to this consultation to be treated as confidential, please explain to us why you regard
the information as confidential. As explained in our privacy notice, we will take full account of your explanation but cannot give an assurance
that confidentiality can be maintained in all circumstances.

Explain to us why you regard the information as confidential:

Tips associated with operational mines

Consultation Question 1: We provisionally propose that the existing regulatory regime for tips associated with operational mines should not
be altered. Do you agree?

Yes

Please expand on your answer::

The existing regime functions adequately - leaving aside wider issues of operational funding and adequate closure funds

Definitions of a tip and of a disused tip

Consultation Question 2: We seek views on whether a satisfactory definition of a disused coal tip could refer to waste from coal mining and
whether it should include express reference to overburden dumps, backfill, spoil heaps, stock piles and lagoons.

Please give your views on whether a satisfactory definition of a disused coal tip could refer to waste from coal mining and whether it should include
express reference to overburden dumps, backfill, spoil heaps, stock piles and lagoons.:

Overburden dumps, backfill, spoil heaps, stock piles and lagoons are all waste-bearing structures, and will all require maintenance or remediation. At this
point in the life of most former mineral properties each of these features represents potential risk; and the review of coal tip safety represents a once in a
generation opportunity to bring the whole 'family' of legacy structures under one umbrella .

Consultation Question 3: We provisionally propose that any new legislation should not apply to a tip to which the Quarries Regulations 1999
or the Mines Regulations 2014 apply.Do you agree?

Yes

Please expand on your answer::



This distinction would enable the legacy structures to be dealt with under a different intervention process, possibly tailoerd to minimise business
disruption for operational mineral sites.

Definition of a tip owner

Consultation Question 4: To the extent that liability under the new regulatory framework rests with the owner of land containing a tip, we
provisionally propose that the owner should be defined as the freeholder or a leaseholder under a lease of 21 or more years, except where
their interest is in reversion upon a term of 21 or more years. Do you agree?

Yes

Please expand on your answer::

A single supervisory body for disused tips

Consultation Question 5: We provisionally propose that a supervisory authority with responsibility for the safety of all disused coal tips should
be established. Do you agree? If not, please set out the alternative that you would favour.

Yes

Please expand on your answer::

Consultation Question 6: We seek views on whether the supervisory authority should be an existing body or a newly created body.

Please give your views on whether the supervisory authority should be an existing body or a newly created body.:

A newly created body with distinct lines of funding, finance and accountability, and the opportunity to build cross-disciplinary relationships with local
authorites, environmental stakeholders and Network Rail/Highways England etc.

Consultation Question 7: If a new body is established, what form should the new body take? Should it be, for example, a central public body, a
corporate joint committee of local authorities under the Local Government and Planning (Wales) Act 2021, or something else?

Explain what form you think the body should take (if created). Should it be, for example, a central public body, a corporate joint committee of local
authorities under the Local Government and Planning (Wales) Act 2021, or something else?:

Central public body with a suitable skill base from top to bottom. Accountable to Welsh central government.

Consultation Question 8: We provisionally propose that the supervisory authority’s duty to ensure the safety of tips should be framed as a
general one, rather than one limited to specified risks.Do you agree?

Yes

Please expand on your answer::

Risks continue to evolve...

Tip register

Consultation Question 9: We provisionally propose that a central tip register should be compiled and maintained. Do you agree?

Yes

Please expand on your answer::

This exercise would be straightforward, new geospatial technologies would enable the information to be shared in the public domain - for example via
Land Registry/local authority registers/OS technical registers

Consultation Question 10: We provisionally propose that the contents of the tip register should be prescribed by the Welsh Ministers by
statutory instrument.Do you agree?

Yes

Please expand on your answer::

Consultation Question 11: We provisionally consider that:

Yes

Please expand on your answer::



(1) agree
(2) right of appeal would allow for vaguaries of title registration, beneficial/responsible ownership and mapping/plan errors to be identified and corrected.

Consultation Question 12: We seek views on whether an owner of land should be under a duty to notify the supervisory authority of any tip of
which the landowner is or becomes aware is situated on land owned by the landowner and not currently included on the register, unless the
landowner has reason to believe that it has already been registered.

Please give views on whether a landowner should be under a duty to notify the supervisory authority of any tip which the landowner is or becomes aware
is situated on land owned by the landowner which is not currently included on the register. :

The difficulty here is of mandating disclosure - not as matter of principle, but as a practical matter whereby failure to disclose at point of conveyance
might be a conscious choice (for example to evade detriment to value) or simple lack of awareness. Duty to notify is the optimum solution, no ambiguity
there, maybe an appeal/revision process cold be appended? Or a sliding scale of penalty. The property profession has the tools to accomodate this new
compliance feature, and the relative value of real property suggests to me that any complaints about 'burden' on transactions would be somewhat
overblown.

Consultation Question 13: Do you consider that the information in a tip register should or should not be publicly accessible? Are there any
particular categories of information that should not be published?

The information in the tip register should be publicly accessible

Please list any particular categories of information that should not be published::

Commercially sensitive lease information where an existing business is in place.

Initial inspection

Consultation Question 14: We provisionally propose that, upon the entry of a tip onto the register, the supervisory authority should be under
a duty to arrange an inspection of the tip unless it considers that a sufficiently recent and thorough inspection has been conducted.Do you
agree?

Yes

Please expand on your answer::

This is an opportunity to build a contemporary 'record of condition' which would enable a baseline to be established, against which risks due to
deterioriation or unforeseen future events could be modelled; this in turn would enable the creation of a 'priority' intervention list (the Supervisory
Authority will most likely not have unlimited funds)

Tip management plans

Consultation Question 15: We provisionally propose that:

Yes

Please expand on your answer::

Classification of tips and designation of higher risk tips

Consultation Question 16: We provisionally propose that the risk classification of coal tips should have regard to the risk of instability of a tip
and the consequences of a slide of spoil.Do you agree?

Yes

Please expand on your answer::

Safeguarding against loss of life shold be the overriding priorty.

Consultation Question 17: Should coal tip classification also have regard to the risk the tip presents of pollution, combustion or flooding?

Yes

Please expand on your answer: :

re. flooding; flood maps are evolving in complexity; omission of tips would impact on wider efforts to map and model flood risk. Combustion represents a
risk of a significant source of CHG emissions. Pollution from coal tips can be a complex mix, and the tip itself a diffuse source through air and water;
classification would enable near-area risks to be modelled with more confidence.

Consultation Question 18: We provisionally propose that the coal tips safety legislation should provide for the designation of a coal tip by the
safety authority as “higher risk” where the tip meets criteria prescribed by the Welsh Ministers by statutory instrument.Do you agree?



Yes

Please expand on your answer::

Consultation Question 19: We seek views on whether the designation of a tip should be by reference to any of the following, or other, criteria:

Give your views on whether the designation of a tip should have reference to any of the following, or other, criteria: the tip shows signs or has a recent
history of movement or instability, a slide of spoil from the tip would be likely to impact or affect buildings or other infrastructure, there is a substantial
risk of the tip releasing dangerous pollution into the environment, there is a substantial risk of the tip causing flooding, there is a substantial risk of the
material in the tip spontaneously igniting or the tip requires engineering work.:

Yes to all!

Consultation Question 20: We provisionally propose that a person aggrieved by a designation of a coal tip as higher risk should have a right of
appeal.Do you agree?

Yes

Please expand on your answer::

It may be advantageous in the long run for such designations to be tested in law at an early stage, however given the parlous state of access to the Courts
and the ability of corporations to outspend authorites on the route to a decision, maybe the appeal 'window' should be limited to within eighteen months
of the designation.

Consultation Question 21: We provisionally propose that in the case of a designated tip the supervisory authority itself should normally be
under a duty to carry out the operations specified in the tip management plan for the tip.Do you agree?

Yes

Please expand on your answer::

This will allow the authority to employ suitably qualified people and maintain appropriate documentation. As a practitioner in mineral land managment I
have oftne seen generic construction/eartwotk contractors creating more problems when working on mineral sites due their lack of knowledge or
accountability under the contract specification.

Consultation Question 22: We provisionally propose that an authority should be empowered to enter into a tip maintenance agreement with
the owner of land registered in the tip register, providing for the carrying out by the owner of the operations specified in the tip management
plan.Do you agree?

Yes

Please expand on your answer::

Clear definition of actions and responsibility for the owner.

Consultation Question 23: Do you agree that a duty of inspection should fall to an authority to ensure compliance with the tip maintenance
agreement?

Yes

Please expand on your answer::

Many examples of 'specialist compliance auditors' getting things wrong (worst case: Brumandinho) . There is a window of opportunity to retain skills from
the former mining workforce and to build a new skillbase with early-career engineers. There are a wealth of transferrable skills within mining and land
management.

Consultation Question 24: We provisionally propose that an authority should be able to make a tip maintenance order where:

Yes

Please expand on your answer::

This sequence is easily recognisable and robust.

Consultation Question 25: Do you think that responsibility for tip maintenance agreements for lower risk tips should fall to the supervisory
authority or lie with local authorities?If you think that responsibility should lie with the local authority, should this include both making and
supervising the agreements, or should the supervisory authority be given the duty to make the agreement?

Responsibility for tip maintenance agreements for lower risk tips should fall to the supervisory authority



If you think that responsibility should lie with the local authority, should this include both making and supervising the agreements, or should the
supervisory authority be given the duty to make the agreement?:

Please expand on your answer(s): :

Enforcement powers

Consultation Question 26: We provisionally propose that:

Yes

Please expand on your answer::

This is a matter of public and environmental safety. Setting out power of entry from the outset will go some way to 'future proofing' the ability of the
authority to enter, in light of potential changes to law of trespass.

Consultation Question 27: We provisionally propose that failure, without reasonable excuse, to comply with a tip maintenance order should
be a summary offence.Do you agree?

Yes

Please expand on your answer::

Charging powers

Consultation Question 28: We provisionally propose that the supervisory authority and any other public bodies having functions under the
coal tip safety scheme should have a general power to charge fees and expenses to the owner of land containing a tip, which could include
periodic charges.Do you agree?

Yes

Please expand on your answer::

Based on a sliding scale of charges according to risk level / projected maintenance costs

Appeals and claims for compensation or contribution

Consultation Question 29: Is it appropriate for legislation underpinning a new coal tip safety regime to include:

Please comment on each provision in turn: :

(1) Agreed, and yes sale of material could be offset against costs of remediation; some care is needed here as an aggrieved owner might be able to level
the charge that fair market value was not highest market value at the point of sale.

(2) Yes, but only in as much as 'impediment to value' or disruption to business can be quantified and proven

(3) No, as multiple claimants (in a dense residential area, for example) might make the operation prohibitively expensive.

(4) Yes, and yes, working within the MaQ(T) 1969. This legislation is proven and understood within the legal and land managment/investment
communities.

Panels of Engineers

Consultation Question 30: Do you think that a panel of engineers with specialist qualifications to inspect and supervise prescribed types of
work on coal tips is a good way to ensure consistency and safety?

Yes

Please expand on your answer::

Vital to have mining, geotechnical and civils experts at the heart of works evaluation and design. I would be hesitant about opening up the panel to
generic 'big firm' contractors or wider engineering academia as they often do not have mining skills or awareness.

Reclamation projects

Consultation Question 34: Do you consider that new tip safety legislation should be combined with provision for the consideration of tip
reclamation? If so, do you favour any particular model?

No



If 'yes', do you favour any particular model? :

Any other comments: :

Additional comments

Do consultees have any additional comments to make in respect of the consultation paper that have not been addressed in a previous
question?

Please share any additional comments below::

None. This is an exemplary initiative that could well be rolled out beyond Wales.
For the Weslh Assembly, this initiative would align with The Investor Mining and Tailings Safety Initiative of the CoE.




