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About you

What is your name?

Name:
Jane Iwanicki

What is the name of your organisation?

Enter the name of your organisation:

Wardell Armstrong LLP

Are you responding to this consultation in a personal capacity or on behalf of your organisation?

Personal response

If other, please state::
Wardell Armstrong LLP manages The Crown Estate's terrestrial mineral interests. We are not aware of The Crown Estate having any property interests in
coal tips in South Wales and consequently it is not an area where they wish to formally comment. I am therefore responding in my personal and
professional capacity as a Chartered Minerals Surveyor.

What is your email address?

Email:

What is your telephone number?

Telephone number:

If you want the information that you provide in response to this consultation to be treated as confidential, please explain to us why you regard
the information as confidential. As explained in our privacy notice, we will take full account of your explanation but cannot give an assurance
that confidentiality can be maintained in all circumstances.

Explain to us why you regard the information as confidential:

Tips associated with operational mines

Consultation Question 1: We provisionally propose that the existing regulatory regime for tips associated with operational mines should not
be altered. Do you agree?

Yes

Please expand on your answer::

There is an existing robust and modern system in place for the regulation of tips associated with operational mines, which is further supported and
enforced by the Town and Country Planning System and environmental/pollution prevention and control legislation. A similarly robust system will have
applied to mines/tips closing in recent years. This consultation address the legacy of old tips - e.g. pre-dating the implementation of good practices that
emerged as a consequence of the Mines and Quarries (Tips) Act 1969 and subsequent health and safety legislation.

Definitions of a tip and of a disused tip

Consultation Question 2: We seek views on whether a satisfactory definition of a disused coal tip could refer to waste from coal mining and
whether it should include express reference to overburden dumps, backfill, spoil heaps, stock piles and lagoons.

Please give your views on whether a satisfactory definition of a disused coal tip could refer to waste from coal mining and whether it should include
express reference to overburden dumps, backfill, spoil heaps, stock piles and lagoons.:

The definition of what is captured by any new legislation needs careful consideration - specific references may result in a definition that is not exhaustive 
or inadvertently include features that are not potential liabilities. Historically "coal waste" has been used as a readily available construction material e.g. 
to make road embankments and mineral railway beds. Also "coal mining" often included the extraction of other commercial minerals (e.g. fireclay and 
brick clay) that would have contributed to the spoil.



 
The prime objective of the proposals is to deal with old coal tips that pose a risk or hazard. A dedicated programme of works/funding managed by a
dedicated body and tackling these problem sites might be a better focus than rewriting regulations that apply across England and Wales. Mining is a
national (and multi-national) industry and changing regulations in part of the UK could be confusing for the mining sector, landowners and regulators.

Consultation Question 3: We provisionally propose that any new legislation should not apply to a tip to which the Quarries Regulations 1999
or the Mines Regulations 2014 apply.Do you agree?

Yes

Please expand on your answer::

see comments at question 1.

Definition of a tip owner

Consultation Question 4: To the extent that liability under the new regulatory framework rests with the owner of land containing a tip, we
provisionally propose that the owner should be defined as the freeholder or a leaseholder under a lease of 21 or more years, except where
their interest is in reversion upon a term of 21 or more years. Do you agree?

No

Please expand on your answer::

Ownership of land containing a coal tip may have passed to another through various means and they would not necessarily have any connection to the
tipping activities that have created the potential liability (e.g. during the years that the coal industry was nationalised it would have been the NCB or
British Coal that created the tips as owner/ operator). It is correct that owners should be involved in terms of access and future proposals but "liability"
should not necessarily attach to the owner.

It is interesting that the Coal Authority are obliged to deal with the legacy of mining subsidence but not the placement of the mine waste arisings
deposited at surface.

A single supervisory body for disused tips

Consultation Question 5: We provisionally propose that a supervisory authority with responsibility for the safety of all disused coal tips should
be established. Do you agree? If not, please set out the alternative that you would favour.

Yes

Please expand on your answer::

A supervisory body and program of works could be established without the need for reviewing the 1969 Act in Wales.

Consultation Question 6: We seek views on whether the supervisory authority should be an existing body or a newly created body.

Please give your views on whether the supervisory authority should be an existing body or a newly created body.:

It doesn't really matter as long as the new responsibilities and resources are clearly defined, and provided the body has or is able to procures appropriate
technical advice.

Consultation Question 7: If a new body is established, what form should the new body take? Should it be, for example, a central public body, a
corporate joint committee of local authorities under the Local Government and Planning (Wales) Act 2021, or something else?

Explain what form you think the body should take (if created). Should it be, for example, a central public body, a corporate joint committee of local
authorities under the Local Government and Planning (Wales) Act 2021, or something else?:

If the current system is deemed to be ineffective, it may be preferable to have a central body that co-opts members/support from local regions that have
relevant experience. It might be difficult to separate local authority (or Coal Authority) roles as owners from that of regulators. Has this been identified as
a barrier under the existing arrangements?

Consultation Question 8: We provisionally propose that the supervisory authority’s duty to ensure the safety of tips should be framed as a
general one, rather than one limited to specified risks.Do you agree?

Yes

Please expand on your answer::

There is sense in adopting a holistic engineering and management approach to identified risks/hazardous sites rather than dealing with only one aspect
and leaving other regulators to consider if, when and how they intervene.



Tip register

Consultation Question 9: We provisionally propose that a central tip register should be compiled and maintained. Do you agree?

Yes

Please expand on your answer::

It sounds as if the process of collating available data is well advanced so it should be utilised in a constructive way. There would need to be clear
obligations for reviewing and updating the register otherwise it will become a snapshot in time rather than a useful management tool.

Consultation Question 10: We provisionally propose that the contents of the tip register should be prescribed by the Welsh Ministers by
statutory instrument.Do you agree?

No

Please expand on your answer::

I do not see the need for this to be prescribed by statutory instrument and the process should be in consultation with technical advisers and drawing
upon the recommendations of local authorities and the Coal Authority.

Consultation Question 11: We provisionally consider that:

Yes

Please expand on your answer::

Subject to earlier comments and clear definitions of what is captured by the term "tip" and also whether the feature has been reclaimed and no longer
poses a risk.

Consultation Question 12: We seek views on whether an owner of land should be under a duty to notify the supervisory authority of any tip of
which the landowner is or becomes aware is situated on land owned by the landowner and not currently included on the register, unless the
landowner has reason to believe that it has already been registered.

Please give views on whether a landowner should be under a duty to notify the supervisory authority of any tip which the landowner is or becomes aware
is situated on land owned by the landowner which is not currently included on the register. :

This could be onerous - coal tips are historic features and may not be within the corporate memory of the current owners or even on the public record.
Owners should not be penalised for not having knowledge of such features - how do you gauge "awareness" of whether a feature is an old coal tip or
comprised of other materials?

Consultation Question 13: Do you consider that the information in a tip register should or should not be publicly accessible? Are there any
particular categories of information that should not be published?

The information in the tip register should be publicly accessible

Please list any particular categories of information that should not be published::

Initial inspection

Consultation Question 14: We provisionally propose that, upon the entry of a tip onto the register, the supervisory authority should be under
a duty to arrange an inspection of the tip unless it considers that a sufficiently recent and thorough inspection has been conducted.Do you
agree?

Yes

Please expand on your answer::

Tip management plans

Consultation Question 15: We provisionally propose that:

No

Please expand on your answer::

Not all risks will apply to all sites so the authority needs to be able to prescribe the matters that are relevant on a site specific basis and avoid 
unnecessary work and cost. Any process should avoid over cautious risk management or attempts to simply cover all bases - there should not be an onus 
on owners or other stakeholders to prove that something is not necessary as a consequence of over cautious regulation (e.g. identifying potential risks 
just in case rather than a measured and informed approach). Further to earlier comments, i question whether a statutory instrument is the most effective



means of delivering solutions.

Classification of tips and designation of higher risk tips

Consultation Question 16: We provisionally propose that the risk classification of coal tips should have regard to the risk of instability of a tip
and the consequences of a slide of spoil.Do you agree?

Yes

Please expand on your answer::

Consultation Question 17: Should coal tip classification also have regard to the risk the tip presents of pollution, combustion or flooding?

Yes

Please expand on your answer: :

If a risk of instability is identified it should lead to a review of the above issues - if a management plan or remediation strategy is being devised it should
also address the above risks and provide a holistic solution.

Consultation Question 18: We provisionally propose that the coal tips safety legislation should provide for the designation of a coal tip by the
safety authority as “higher risk” where the tip meets criteria prescribed by the Welsh Ministers by statutory instrument.Do you agree?

Yes

Please expand on your answer::

There needs to be priority attached to higher risk tips but again I question whether regulation is the best means of defining the criteria.

Consultation Question 19: We seek views on whether the designation of a tip should be by reference to any of the following, or other, criteria:

Give your views on whether the designation of a tip should have reference to any of the following, or other, criteria: the tip shows signs or has a recent
history of movement or instability, a slide of spoil from the tip would be likely to impact or affect buildings or other infrastructure, there is a substantial
risk of the tip releasing dangerous pollution into the environment, there is a substantial risk of the tip causing flooding, there is a substantial risk of the
material in the tip spontaneously igniting or the tip requires engineering work.:

These are all valid considerations when assessing risk and considering potential engineering solutions, but not necessarily liability. However, the liability
arising from the list of criteria may only have materialised because of later development on or near to the tip - i.e. it is the development that has created a
pathway to any potential nuisance or damage.

Consultation Question 20: We provisionally propose that a person aggrieved by a designation of a coal tip as higher risk should have a right of
appeal.Do you agree?

Yes

Please expand on your answer::

Consultation Question 21: We provisionally propose that in the case of a designated tip the supervisory authority itself should normally be
under a duty to carry out the operations specified in the tip management plan for the tip.Do you agree?

Yes

Please expand on your answer::

Or by using suitably qualified contractors. There would have to be sufficient transparency to justify operations and to ensure that the authority was not
creating a work stream for itself.

Consultation Question 22: We provisionally propose that an authority should be empowered to enter into a tip maintenance agreement with
the owner of land registered in the tip register, providing for the carrying out by the owner of the operations specified in the tip management
plan.Do you agree?

No

Please expand on your answer::

This might work in some circumstances but not all. Voluntary arrangements should be encouraged if possible and should allow for involvement of other
stakeholders (e.g. NRW, local authorities, the Coal Authority etc) depending upon the operations. The operations may be beyond the ability of owners and
may require consents or licences to be issued by other regulators. How would operations be viewed in the context of Town and Country Planning
legislation?



Consultation Question 23: Do you agree that a duty of inspection should fall to an authority to ensure compliance with the tip maintenance
agreement?

Yes

Please expand on your answer::

Consultation Question 24: We provisionally propose that an authority should be able to make a tip maintenance order where:

No

Please expand on your answer::

see comment under question 23 - process of management agreements requires further consideration.

Consultation Question 25: Do you think that responsibility for tip maintenance agreements for lower risk tips should fall to the supervisory
authority or lie with local authorities?If you think that responsibility should lie with the local authority, should this include both making and
supervising the agreements, or should the supervisory authority be given the duty to make the agreement?

Responsibility for tip maintenance agreements for lower risk tips should fall to the supervisory authority

If you think that responsibility should lie with the local authority, should this include both making and supervising the agreements, or should the
supervisory authority be given the duty to make the agreement?:

Please expand on your answer(s): :

There is risk in operating a two tier process (i.e. blurring of responsibilities and mixed levels of technical expertise and experience) and local authorities
may lack funds and resources to deliver a consistent service across different areas.

Enforcement powers

Consultation Question 26: We provisionally propose that:

Yes

Please expand on your answer::

48 hours notice may be ok in an emergency but it is not sufficient where occupiers and others may be using the land and need to be contacted and
informed by the owner.

Owners would have to be provided with full indemnity - i.e. they could not be held liable for any operations or works carried out by others or any harm or
damage arising as a direct or indirect consequence of such operations or works or in relation to gaining access to the tip etc.

Consultation Question 27: We provisionally propose that failure, without reasonable excuse, to comply with a tip maintenance order should
be a summary offence.Do you agree?

Not Answered

Please expand on your answer::

Charging powers

Consultation Question 28: We provisionally propose that the supervisory authority and any other public bodies having functions under the
coal tip safety scheme should have a general power to charge fees and expenses to the owner of land containing a tip, which could include
periodic charges.Do you agree?

No

Please expand on your answer::

There are questions of fairness and proportionality to consider here in relation to past ownership of coal interests and the associated tips, and the
operations that were carried out under the nationalised coal industry.

Appeals and claims for compensation or contribution

Consultation Question 29: Is it appropriate for legislation underpinning a new coal tip safety regime to include:

Please comment on each provision in turn: :



The issues of compensation and generating revenue from remediation are far reaching and require detailed consideration. In response to (1) it is difficult
to see how material removed from a coal tip (presumably having some coal content) fits with the Welsh Government's broader carbon reduction strategy
(i.e. to avoid the extraction and combustion of fossil fuels).

Panels of Engineers

Consultation Question 30: Do you think that a panel of engineers with specialist qualifications to inspect and supervise prescribed types of
work on coal tips is a good way to ensure consistency and safety?

Yes

Please expand on your answer::

The panel could potentially include mining engineers, health and safety advisers, geotechnical engineers, mineral surveyors and others. Other specialists
may be required in connection with drainage, water quality, ecology, industrial archaeology etc - their input should be as enablers rather than presenting
blocks to proposed remediation works.

Clashes between environmental legislation and tip safety

Consultation Question 31: Do you think that the Welsh Ministers should be able to give directions to the supervisory authority and other
relevant parties regarding actions to be taken in response to a coal tip emergency?

Yes

Please expand on your answer::

There is potential for conflicting views (i.e. from different regulatory bodies) and legislation to prevent action. Health and safety/hazard management
should be an overriding consideration in high risk situations.

Consultation Question 32: Do you think that the power of the supervisory authority to take action in an emergency pursuant to regulation 40
of the Environmental Permitting Regulations (England and Wales) 2016 should be widened? If so, in what way?

Yes

If 'yes', in what way? :

Any other comments: :

Consultation Question 33: Do you suggest any other approaches to deal with clashes between environmental legislation and tip safety? If so,
please set them out.

Please set out any other approaches to deal with clashes between environmental legislation and tip safety. :

The Waste Management Regulations could present a barrier to certain works. The limited availability of tipping facilities as well as gate prices also make
the off site disposal of colliery spoil extremely challenging.

Environmental regulators would need to collaborate with the supervisory authority - there could be instances of conflicting views from regulators and
also environmental protection groups.

Reclamation projects

Consultation Question 34: Do you consider that new tip safety legislation should be combined with provision for the consideration of tip
reclamation? If so, do you favour any particular model?

Yes

If 'yes', do you favour any particular model? :

This would have to be on a voluntary basis or driven by the regulator/Welsh Government with financial support unless a compensation regime was
available to owners. Depending upon the reclamation scheme, owners and communities could be left with long term land management obligations or
restrictions on land use.

Is there potential to consider net biodiversity gain or carbon offsetting as a means to assist in financing reclamation projects. This is an emerging market
and there is much to consider.

Any other comments: :

Additional comments



Do consultees have any additional comments to make in respect of the consultation paper that have not been addressed in a previous
question?

Please share any additional comments below::

I became aware of this consultation through The Crown Estate and have not seen it published in the mining or quarrying press. The Law Commission
could, therefore, be missing out on valuable contributions from mining industry representatives and their trade bodies etc.




