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Response: As these Regulations apply to operational mines, opencast sits and tip washing operations 

they should not be included in the new legislation for disused tips (see also response to question 1 

above) 

 

Consultation Question 4. 

10.40 To the extent that liability under the new regulatory framework rests with the owner of land 

containing a tip, we provisionally propose that the owner should be defined as the freeholder or a 

leaseholder under a lease of 21 or more years, except where their interest is in reversion upon a term 

of 21 or more years. 

 

Do you agree? 

 

Response: Agreed.  The tip owner should be the Freeholder, the primary lessee under a lease of 21 

years or more (ie not including sub-leases where liability should stay with the primary lessee) and would 

remain with the Freeholder where such a lease is in reversion upon a term of 21 years or more.  Note 

that there may be issues of extant lease agreements where these predate the proposed new legislation. 

 

Consultation Question 5. 

10.41 We provisionally propose that a supervisory authority with responsibility for the safety of all 

disused coal tips should be established. 

 

Do you agree? If not, please set out the alternative that you would favour. 

 

Response: Agreed.  The sole coal tip supervisory authority responsible for health, safety and 

environmental aspects of all disused tips should be independent of all tip owners. This would therefore 

exclude The Coal Authority, Local Authorities and Natural Resources Wales.   

 

Consultation Question 6. 

10.42 We seek views on whether the supervisory authority should be an existing body or a newly 

created body. 

 

Response: The supervisory authority should be free of any conflict of interest as a tip owner and should 

have pan-Wales responsibilities only (i.e. no responsibilities outside of Wales as the new regulations 

will only apply in Wales). This would exclude The Coal Authority, Natural Resources Wales, and Local 

Authorities.  Note, that whilst some Local Authorities in Wales will not be tip owners (particularly those 

wholly located outside coalfield areas) it does not seem appropriate that they would take on these 

responsibilities as they may have no domain knowledge or understanding of coalfield communities. 

Whilst the HSE could be considered, the scope of responsibilities of the supervisory authority would 

extend beyond their remit (e.g. environmental matters) and they would therefore not be suitable.  As 

such, the creation of a new body would seem most appropriate.   

 

Consultation Question 7. 

10.43 If a new body is established, what form should the new body take? Should it be, for example, a 

central public body, a corporate joint committee of local authorities under the Local Government and 

Planning (Wales) Act 2021, or something else? 
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Response: It should be a central public body reporting directly to the Welsh Ministers.  Corporate joint 

committee’s will be regional and as such, if their geographical responsibilities are considered, more 

than one supervisory authority would be required and this is not recommended. As corporate joint 

committee’s are a new statutory mechanism for regional collaboration by local government, this would 

also raise the issue of conflict of interest with a local authority tip owner. Effective lines of 

communication between the supervisory authority, government, corporate joint committee’s, local 

authorities and other interested parties should be developed and maintained. 

 

Consultation Question 8. 

10.44 We provisionally propose that the supervisory authority’s duty to ensure the safety of tips should 

be framed as a general one, rather than one limited to specified risks. 

 

Do you agree? 

 

Response: Agreed.  The supervising authority’s duties should cover all health, safety and 

environmental risks associated with disused coal tips.  

 

Consultation Question 9. 

10.45 We provisionally propose that a central tip register should be compiled and maintained. 

 

Do you agree? 

 

Response: Agreed.  A comprehensive central tip register is critical to consistent, holistic, 

comprehensive and effective risk management of disused coal tips. 

 

Consultation Question 10. 

10.46 We provisionally propose that the contents of the tip register should be prescribed by the Welsh 

Ministers by statutory instrument. 

 

Do you agree? 

 

Response: Agreed.  In prescribing the contents of a tip register, Welsh Ministers should take full 

account of recommendations from expert advisors with knowledge of past, current and potential future 

coal tip events (e.g. tip instabilities), legislation and climatic or other trends to ensure that the register 

is robust and future proofed as far as reasonably possible. 

 

Consultation Question 11. 

10.47 We provisionally consider that 

 

(1) the supervisory authority should have a duty and a power to include on the register any tip of 

which it is or becomes aware; and 

 

(2) an owner of land should have a right of appeal against the inclusion of the landowner as owner 

of land on which a tip is situated; the grounds of appeal should be (a) that the land owner is not the 

owner of the land in question and/or (b) that there is no tip situated on the land. 

 

Do you agree? 
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Response: Agreed.  The register should be comprehensive and inclusive of all coal tips regardless of 

classification except where such tips have been physically removed e.g. tip material has been 

incorporated into a separate project and engineered in place in line with all relevant legislation, 

regulations and codes of practice.  Note, this duty should include the tip owner if not the same as the 

landowner (see response to question 4).   

 

Consultation Question 12. 

10.48 We seek views on whether an owner of land should be under a duty to notify the supervisory 

authority of any tip of which the landowner is or becomes aware situated on land owned by the 

landowner, unless the landowner has reason to believe that it has already been registered. 

 

Response: Agreed.  Assuming that the tip register will be in the public domain and hence will be 

available to check prior registration, there should be a duty on the landowner and tip owner (if not the 

landowner – see response to question 4) as noted.  Would it also be possible to include a responsibility 

on third parties who become aware of an unrecorded tip to notify the supervising authority?  As an 

example, a consultant completing a desk study for a new scheme may, through review of desk study 

sources, become aware of a tip that neither the supervising authority nor the landowner, nor the tip 

owner is aware. 

 

Consultation Question 13. 

10.49 Do you think that the information in a tip register should or should not be publicly accessible? 

Are there any particular categories of information that should not be published? 

 

Response: The developed coal tip register should be in the public domain whilst ensuring it is compliant 

with GDPR and other legislation.  Due cognisance should also be taken with regard the publication of 

data that could heighten public anxiety without due cause. 

 

Consultation Question 14. 

10.50 We provisionally propose that, upon the entry of a tip onto the register, the supervisory authority 

should be under a duty to arrange an inspection of the tip unless it considers that a sufficiently recent 

and thorough inspection has been conducted. 

 

Do you agree? 

 

Response: Agreed.  Any inspection should be completed by a competent person with suitable 

expertise in disused coal tips and the new regulatory environment.  If the competence of the person(s) 

completing a ‘sufficiently recent’ inspection is unknown or uncertain then the supervising authority‘s 

own competent person(s) should complete a new inspection. The arbiter of ‘competent’ in these 

circumstances should be the supervisory authority. 

 

Consultation Question 15. 

10.51 We provisionally propose that 

 

(1) the supervisory authority should be under a duty to arrange for the compilation of a risk 

assessment and management plan for any tip included on the register; and 

 

(2) the Welsh Ministers should have power to prescribe the matters to be included in a risk 

assessment and management plan by statutory instrument. 
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Do you agree? 

 

Response: Agreed, with the Welsh Ministers heeding the advice of suitably experienced and 

competent advisors in the field of coal tip health, safety and environmental impacts.  Note concern that 

the terms ‘management plan’ and ‘maintenance plan’ are both used in these questions but the 

difference does not appear fully defined. 

 

Consultation Question 16. 

10.52 We provisionally propose that the risk classification of coal tips should have regard to the risk of 

instability of a tip and the consequences of a slide of spoil. 

 

Do you agree? 

 

Response: The term ‘spoil’ is undefined and question 2 relates to the definition of a disused spoil tip 

from a variety of originating sources of coal mining waste.  This question relates only to instability and 

a ‘slide’ of ‘spoil’ but the risks at any particular disused coal tip are more varied and all risks should be 

considered within a tips classification system.  Whilst tip slides such as at Aberfan 1966 and Tylorstown 

2020 highlight the risk of tip instability and movement on sloping valley slides, lagoon waste, for 

example, would most likely be found on relatively level ground but could present a significant risk of 

subsidence even under relatively low loading such as a person.  The above said, it is reasonable to 

base a classification system on the potential magnitude of consequences from any perceived risk at a 

disused coal tip combined with an assessment of the likelihood or probability that such a risk will 

become manifest.   

 

Consultation Question 17. 

10.52 Should coal tip classification also have regard to the risk the tip presents of pollution, combustion 

or flooding? 

 

Response: Yes.  Whilst the primary risk considered for tip classification may be instability, there is a 

need to align the new legislation with extant environmental legislation it would be appropriate to 

consider these risks.  Furthermore, combustion can change the risk profile of a tip as the nature of the 

tip waste (e.g geotechnical characteristics) can change due to combustion. Furthermore, combustion 

may improve the tip characteristics for potential use as a secondary aggregate.  Additionally, whilst a 

tip may impact on the local risk of flooding in its original location, it may also create a secondary flood 

risk should instability cause it to block a watercourse. 

 

Consultation Question 18. 

10.54 We provisionally propose that the coal tips safety legislation should provide for the designation 

of a coal tip by the safety authority as “higher risk” where the tip meets criteria prescribed by the Welsh 

Ministers by statutory instrument. 

 

Do you agree? 

 

Response: Agreed, proving the Welsh Ministers requirements are based on the advice of competent 

professionals with expertise in disused coal tips.  Higher risk tips would require enhanced 

inspection/maintenance/monitoring/management regimes and could, should the risk profile be 

sufficiently high, be considered in a new programme of land reclamation and tip stabilisation schemes. 
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Consultation Question 19. 

10.55 We seek views on whether the designation of a tip should be by reference to any of the following, 

or other, criteria: 

 

(1) the tip shows signs or has a recent history of movement or instability; 

 

(2) a slide of spoil from the tip would be likely to impact or affect 

 

(a) buildings or areas designed for human habitation or occupation; 

 

(b) a road, railway, canal or other infrastructure; or 

 

(c) a watercourse; 

 

(3) there is a substantial risk of the tip releasing dangerous pollution into the environment; 

 

(4) there is a substantial risk of the tip causing flooding; 

 

(5) there is a substantial risk of material in the tip spontaneously igniting; 

 

(6) the tip requires engineering work. 

 

Response:  

Bullet 1 – yes.   

Bullet 2a – yes, including temporary habitation such as a campsite. 

Bullet 2b – yes, including utilities such as water, gas, sewage, electricity. 

Bullet 2c – yes, with due consideration of tip dimensions and theoretical maximum movement as a flow 

slide, plus the secondary risks associated with the release of impounded water within an affected 

watercourse 

Bullet 3 – yes. 

Bullet 4 – yes, including secondary flooding from release of impounded water following failure. 

Bullet 5 – perhaps unlikely nowadays as most tips with high original coal content are either likely to 

have been reclaimed and coal recovered or will have self-combusted in the past.  Data would be needed 

on the coal content of a tip to assess this risk. 

Bullet 6 – Engineering works for what?  Engineering works may be required as a result of risk 

assessment and it is the risk assessments that would inform classification. 

 

Additional criteria: 

• Tip is underlain by a landslide or marginally stable natural ground 

• Other adverse underlying ground conditions 

• For washery/lagoon waste – potential risk of subsidence and failure on loading  

• Nature of the waste in the tip.  Different waste materials will have different geotechnical  

           properties and hence different influences on tip instability and hence classification. 

•      Mine entries in the vicinity and particularly immediate upslope of hillside tips that could present 

     a risk of mine water outbursts that could trigger instability.  
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Consultation Question 20. 

10.56 We provisionally propose that a person aggrieved by a designation of a coal tip as higher risk 

should have a right of appeal. 

 

Do you agree? 

 

Response: Agreed, but professional assessment by a competent person with expertise in coal tip 

classification should be engaged to inform the appeal process. 

 

Consultation Question 21. 

10.57 We provisionally propose that in the case of a designated tip the supervisory authority itself 

should normally be under a duty to carry out the operations specified in the tip management plan for 

the tip. 

 

Do you agree? 

 

Response: Agreed.  This avoids the risk of delays to management activities that may be considered 

urgent or essential by the tip owner who may not be competent to assess such matters or not be able 

to action in a timely manner. 

 

Consultation Question 22. 

10.58 We provisionally propose that an authority should be empowered to enter into a tip maintenance 

agreement with the owner of land registered in the tip register, providing for the carrying out by the 

owner of the operations specified in the tip management plan. 

 

Do you agree? 

 

Response: The change in terminology from the ‘supervisory authority’ to ‘an authority’ is noted. 

However, it is considered that there should only be one authority responsible for disused coal tips and 

this should be the supervisory authority.  Also noted the change in terminology from ‘tip owner’ (see 

response to consultation question 4) to ‘the owner of land registered in the tip register’.  As such it is 

agreed that the supervisory authority should be empowered to enter into a maintenance agreement 

with the tip owner.  This should be legally binding with the supervisory authority having the power to 

access the tip and complete maintenance works not completed by the tip owner and recover the 

associated costs.    

 

Consultation Question 23. 

10.59 Do you agree that a duty of inspection should fall to an authority to ensure compliance with the 

tip maintenance agreement? 

 

Response: Yes, though the duty of inspection should fall to the supervisory authority not ‘an authority’ 

and the supervisory authority should have the powers to access the tip and complete maintenance 

works not completed by the tip owner and recover the associated costs.    
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Consultation Question 24. 

10.60 We provisionally propose that an authority should be able to make a tip maintenance order where 

 

(1) the owner has failed to comply with an agreement entered into and has been given appropriate 

notice of that failure and reasonable opportunity to rectify it; 

 

(2) the owner has been offered an agreement and has refused to enter into an agreement on 

suitable terms or has failed to respond within 42 days, and the authority think it unlikely that the owner 

will agree; 

 

(3) the authority considers the work specified in the order to be urgently necessary; or 

 

(4) it has been impossible to identify the owner despite having taken specified steps to do so. 

 

10.61 The authority must be satisfied that the measures proposed are proportionate to the objective to 

be achieved. 

 

10.62 The order must either require the owner to carry out the operations or provide for the authority 

to carry them out. 

 

10.63 The owner should have a right of appeal against the imposition of a maintenance order. 

 

10.64 Save in the case of an emergency order, the order must provide sufficient time within which to 

appeal. 

 

Do you agree? 

 

Response: This should apply to the supervisory authority, not ‘an authority’ or ‘the authority’. 

 

Agreed.  10.60 item 1 should refer to a ‘maintenance’ agreement.  10.60 item 4 not understood as who 

would the tip maintenance order be served on if the tip owner is unknown.  In such cases would 

responsibility fall to the supervisory authority?  10.62 – would the supervisory authority be able to 

recover costs? 10.63 – the ‘tip’ owner.  

 

Consultation Question 25. 

10.65 Do you think that responsibility for tip maintenance agreements for lower risk tips should fall to 

the supervisory authority or lie with local authorities? 

 

10.66 If you think that responsibility should lie with the local authority, should this include both making 

and supervising the agreements, or should the supervisory authority be given the duty to make the 

agreement? 

 

Response: All responsibilities for disused tips should lie with a single body, the supervisory authority. 
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Consultation Question 26. 

10.67 We provisionally propose that 

 

(1) persons authorised in writing by the supervisory authority or any other public body charged with 

functions under the coal tip safety scheme should have a power of entry upon land for the purposes of 

 

(a) inspecting or carrying out tests upon a known or suspected coal tip; and 

 

(b) performing, supervising or inspecting works of maintenance or remedial operations upon a coal 

tip; 

 

(2) the power of entry should be exercisable upon 48 hours’ written notice to the owner and any 

other person known to be in occupation of the land or in an emergency; 

 

(3) the supervisory authority or any other public body charged with functions under the coal tip safety 

scheme should have power to apply to a justice of the peace authorising entry by force; 

 

(4) persons authorised to enter land under these provisions should have power to take with them 

other persons or equipment as necessary; and 

 

(5) obstruction of any authorised person or of an inspection, test or works should be a summary 

offence. 

 

Do you agree? 

 

Response: Agreed.  Definition of ‘remedial operations’ required.  There should be no written notice 

period in the case of emergency which would necessitate immediate entry as authorised by the Welsh 

Ministers. 

 

Consultation Question 27. 

10.68 We provisionally propose that failure, without reasonable excuse, to comply with a tip 

maintenance order should be a summary offence. 

 

Do you agree? 

 

Response: Agreed, there must be a penalty for non-compliance to maintain tip stability and to mitigate 

potential negative health and environmental impacts of disused coal tips. 

 

Consultation Question 28. 

10.69 We provisionally propose that the supervisory authority and any other public bodies having 

functions under the coal tip safety scheme should have a general power to charge fees and expenses 

to the owner of land containing a tip, which could include periodic charges. 

 

Do you agree? 

 

Response: Agreed, though charges should be to the tip owner rather than the owner of the land? 
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Consultation Question 29. 

10.70 Is it appropriate for legislation underpinning a new coal tip safety regime to include 

 

(1) a power to sell material not belonging to the owner of a coal tip that is removed from a tip in the 

course of remedial work on the tip; if so, should it be accompanied by a duty to account to the owner 

for the proceeds of sale? 

 

(2) provision for compensation where an order to carry out remedial works is revoked? 

 

(3) a duty to compensate persons other than the owner of a tip for damage to or disturbance of 

enjoyment of land in consequence of tests or remedial operations? 

 

(4) provision for the discretionary award of financial contributions to the liability of an owner? If so, 

should the categories of person liable be as set out in section 19(1) of the Mines and Quarries (Tips) 

Act 1969 and the circumstances to be taken into consideration be as set out in section 19(4) of the Act? 

If they should not be, what alternative provision should be made? 

 

Response: Response by reference to each numbered section. 

 

1) Coal is vested in the Crown.  Other than coal, what materials are considered that may be in the 

tip but would not be owned by the tip owner?  Unclear what is meant by ‘account to the owner for the 

proceeds of sale’ as the coal would not belong to the tip owner. 

2) Compensation to whom? If this is to the tip owner, under what circumstances would it be 

appropriate to compensate for revocation where the responsibility for the tip is theirs as owner?  If, for 

example, this would be to a third party local land or property owner whose asset values might increase 

if the tips were remediated, is there a right of betterment to these third parties? 

3) Only for such operations that expand or require access beyond the extent of the land occupied 

by the tip itself. 

4) There should be a provision for tip owners or others defined in the Act to make contributions to 

necessary remedial works. 

 

Consultation Question 30. 

10.71 Do you think that a panel of engineers with specialist qualifications to inspect and supervise 

prescribed types of work on coal tips is a good way to ensure consistency and safety? 

 

Response: Yes. Appointment to the panel should be by peer reviewed evidence of competence with 

appropriate qualifications and experience especially in respect of health, safety and/or environmental 

aspects of coal tips.  Different grades could apply for different activities and reference could be made 

to the UK Register of Ground Engineering Professionals (UK RoGEP - RoGEP-guidance.pdf 

(ice.org.uk)).  This register only relates to ground engineering and does not include specific competence 

in coal tips which should be assessed prior to appointment of the proposed coal tip panel. It is 

noteworthy that reference is made in the question to ‘engineers’ but other professionals have relevant 

skills with engineering geologists being a prime example in respect to issues of instability.  Professionals 

with other specialisms may have competence suitable for inclusion on a ‘panel of competent 

professionals’ to provide services in respect of the issues being considered by this consultation e.g. 

environmental matters. 

 

 



Coal Tip Safety in Wales  ICE Wales Cymru response 8 August 2021 

Consultation Question 31. 

10.72 Do you think that the Welsh Ministers should be able to give directions to the supervisory authority 

and other relevant parties regarding actions to be taken in response to a coal tip emergency? 

 

Response: Yes, but only on the basis of advice from a competent professional in line with the panel 

referred to in Question 30.  If grades such as those used by the UK RoGEP are used then such advice 

should be from a professional appointed to the highest level of competence.  

 

Consultation Question 32. 

10.73 Do you think that the power of the supervisory authority to take action in an emergency pursuant 

to regulation 40 of the Environmental Permitting Regulations (England and Wales) 2016 should be 

widened? If so, in what way? 

 

Response: Emergency action should be completed by Local Resilience Forums which include the 

NRW, the regulator under the Environmental Permitting Regulations.  As such, the regulator will know 

what acts are being undertaken at the time and be involved in any emergency response and associated 

decisions. 

 

Consultation Question 33. 

10.74 Do you suggest any other approaches to deal with clashes between environmental legislation 

and tip safety? If so, please set them out. 

 

Response: Tip safety (predominantly stability) and protection of life should be top priority.  Any and all 

planned works should be completed in compliance with extant environmental legislation.  Emergency 

works should be undertaken by Local Resilience Forums in line with the Civil Contingencies Act 2004 

with the supervisory authority being designated as a Category 1 Responder in Wales in respect of 

emergencies associated with disused coal tips. 

 

Consultation Question 34. 

10.75 Do you think that new tip safety legislation should be combined with provision for the 

consideration of tip reclamation? If so, do you favour any particular model? 

 

Response: The new tip safety legislation should support risk assessments (health, safety and 

environmental risks) which would inform the need for coal tip reclamation, remediation and stabilisation 

schemes.  The business case for any such schemes should take full account of relevant legislation 

such as the Wellbeing of Future Generations (Wales) Act 2015 and the Environment (Wales) Act 2016 

and target social outcomes that would be of benefit to local communities. 
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