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Enter the name of your organisation:

Senedd Cymr Commission and mmber of the Law Commission Wales Advisory Committee

Are you responding to this consultation in a personal capacity or on behalf of your organisation?

Personal response

If other, please state::
Select an option…

What is your email address?

Email:

What is your telephone number?

Telephone number:

If you want the information that you provide in response to this consultation to be treated as confidential, please explain to us why you regard
the information as confidential. As explained in our privacy notice, we will take full account of your explanation but cannot give an assurance
that confidentiality can be maintained in all circumstances.

Explain to us why you regard the information as confidential:

N/A

Tips associated with operational mines

Consultation Question 1: We provisionally propose that the existing regulatory regime for tips associated with operational mines should not
be altered. Do you agree?

Yes

Please expand on your answer::

Definitions of a tip and of a disused tip

Consultation Question 2: We seek views on whether a satisfactory definition of a disused coal tip could refer to waste from coal mining and
whether it should include express reference to overburden dumps, backfill, spoil heaps, stock piles and lagoons.

Please give your views on whether a satisfactory definition of a disused coal tip could refer to waste from coal mining and whether it should include
express reference to overburden dumps, backfill, spoil heaps, stock piles and lagoons.:

I note that the accomopanying text seeks guidance from the mining indutry and relevant brnaches of the engineering profession.

In terms of a definition though, is the concern here the possibility that mining waste may have been re-used for an engineering purpose and might thus
fall outside a definition of warte? If so then the definition should focus on whether the material was discarded following the extraction of coal any other
primary mineral, regardless of whether it is subsequently used for any other enginering purpose.

Consultation Question 3: We provisionally propose that any new legislation should not apply to a tip to which the Quarries Regulations 1999
or the Mines Regulations 2014 apply.Do you agree?



Yes

Please expand on your answer::

Definition of a tip owner

Consultation Question 4: To the extent that liability under the new regulatory framework rests with the owner of land containing a tip, we
provisionally propose that the owner should be defined as the freeholder or a leaseholder under a lease of 21 or more years, except where
their interest is in reversion upon a term of 21 or more years. Do you agree?

Yes

Please expand on your answer::

I have had the benefit of seeing the Law Society's reponse on this in draft and agree with the position adopted.

A single supervisory body for disused tips

Consultation Question 5: We provisionally propose that a supervisory authority with responsibility for the safety of all disused coal tips should
be established. Do you agree? If not, please set out the alternative that you would favour.

Yes

Please expand on your answer::

I agree in principle with this approach. However, I think that the approach needs to recognise the concerntaion of disused coal tips in a small number of
local authority areas as set out in paragraph 3.41 onwards of the Consultation Paper.

Consultation Question 6: We seek views on whether the supervisory authority should be an existing body or a newly created body.

Please give your views on whether the supervisory authority should be an existing body or a newly created body.:

I support a newly created body.

Consultation Question 7: If a new body is established, what form should the new body take? Should it be, for example, a central public body, a
corporate joint committee of local authorities under the Local Government and Planning (Wales) Act 2021, or something else?

Explain what form you think the body should take (if created). Should it be, for example, a central public body, a corporate joint committee of local
authorities under the Local Government and Planning (Wales) Act 2021, or something else?:

Given the extremely limited continuing coal mining activity in Wales and the concerntration of the disused tips in a small number of authorities, I think:

1. That a the authorities with signifcant numbers of tips should form a corporate joint committee.

2. The remaining locall authorities in Wales should enter into agency agreements with the Joint Committee to enable them to utilise the expertise of the
Committee's staff (which I envisgae bewcoming a Centre of Excellence) in compliing registers for their areas and dealing with such tip safety issues as
arise in their areas.

3. Powers for the Welsh Ministers to esablish a statutory scheme to underpin this arranegment may be necessary to ensure that every local authority
joins these arrangemenmts.

Consultation Question 8: We provisionally propose that the supervisory authority’s duty to ensure the safety of tips should be framed as a
general one, rather than one limited to specified risks.Do you agree?

Yes

Please expand on your answer::

The specificantion of risks could result in arguments as to whether a specific risk had eventuated.

There is sufficient evidence set out in the Consulataion Paper to demonstate that the deposit of mining waste is inherently risky (albeit at low level in
many istances). Also there is a dynamic element in the way that environmental and climatic changes can impair the effectiveness of previous engineering
operations to reder a tip stable. The notion that a tip that has been reclaimed can be deemed to be no longer a risk is now untenable as the events that
have given rise to this consultation demonstrate.

Once mining or quarrying waste arises and is deposited on the surface it should be regared as presenting a permanent potential risk that requires
management. The definition should reflect this by framing the duty around the fact of the deposit of the material on the surface, rather than a
specification of (currently known) risks.

Tip register



Consultation Question 9: We provisionally propose that a central tip register should be compiled and maintained. Do you agree?

Yes

Please expand on your answer::

The Welsh Ministers should be under a duty to compile and maintain a register with powersby means of a statutory scheme to appoint another body to
discharge that duty - see my reply to Q7.

Consultation Question 10: We provisionally propose that the contents of the tip register should be prescribed by the Welsh Ministers by
statutory instrument.Do you agree?

Yes

Please expand on your answer::

I agree, although an alternative might be for the statutory scheme (which could be made by SI) to specify the contents of the register the designated body
should compile.

Consultation Question 11: We provisionally consider that:

Yes

Please expand on your answer::

I think that the identification of tips by the supervisory authority will be the main way by whcih tips will be added to the register.

There is no discussion of where an appeal might lie. The two ground proposed raise different issues. The question of who is the landwoner is a question
law best determined by a devolved tribunal. The question of whether there is a tip situated on the land appears to be one more suited to the Planning
Inspectorate.

Consultation Question 12: We seek views on whether an owner of land should be under a duty to notify the supervisory authority of any tip of
which the landowner is or becomes aware is situated on land owned by the landowner and not currently included on the register, unless the
landowner has reason to believe that it has already been registered.

Please give views on whether a landowner should be under a duty to notify the supervisory authority of any tip which the landowner is or becomes aware
is situated on land owned by the landowner which is not currently included on the register. :

I do not support this. If such a duty backed by sanctions were to be introduced, the question arises as to what steps would be required to draw the
attention of landowners throughout Wales to such an obligation. Such a duty may actually have a positively disincentivising effect on landowners to
examine their land too closely if signs of historic unsuspected tipping start to manifest themselves.

A better approach, especially given such innvovations as drone flying and satellite mapping, is to give the supervisory authority comprhensive powers of
entry and investigation and a duty to provide information as to land ownership backed up with criminal sanctions for non-compliance and obstruction.

Consultation Question 13: Do you consider that the information in a tip register should or should not be publicly accessible? Are there any
particular categories of information that should not be published?

The information in the tip register should be publicly accessible

Please list any particular categories of information that should not be published::

The information is likely to be of a type that is simlar to that on other publicly avaliable registers or other publlic sources, especially those relating to
contaminated land.

Special consideration may be required if tips are located on land where there are national security or defence implications.

Initial inspection

Consultation Question 14: We provisionally propose that, upon the entry of a tip onto the register, the supervisory authority should be under
a duty to arrange an inspection of the tip unless it considers that a sufficiently recent and thorough inspection has been conducted.Do you
agree?

Yes

Please expand on your answer::

It should be recognised that conducting initial nspections of all the tips currently know to establish a base line of information is titself likely to take several
years. It should be for the supervisorybody to prioritise the order based on current knowledge.



Tip management plans

Consultation Question 15: We provisionally propose that:

Yes

Please expand on your answer::

The specification of the risk assessment and management plan will be a specialised egineering task and a requirement to undertake these tasks in
accorance with guidance drawn up by the supervisory authorty and approved by the Welsh Ministers may be a better approach and more flexible
indealing with advances in knowledge and undertsnading of risks and management techniques.

Classification of tips and designation of higher risk tips

Consultation Question 16: We provisionally propose that the risk classification of coal tips should have regard to the risk of instability of a tip
and the consequences of a slide of spoil.Do you agree?

Yes

Please expand on your answer::

Consultation Question 17: Should coal tip classification also have regard to the risk the tip presents of pollution, combustion or flooding?

Yes

Please expand on your answer: :

Consultation Question 18: We provisionally propose that the coal tips safety legislation should provide for the designation of a coal tip by the
safety authority as “higher risk” where the tip meets criteria prescribed by the Welsh Ministers by statutory instrument.Do you agree?

Yes

Please expand on your answer::

While the principle should be that any surface deposit is a potential risk the purpose of the initial inspection regime should be to identify the tips
considered to pose the greatest risk.

Recognising that the process of formal initial inspection may take time, I think there is case foe the supervisory authority to be able to provisionally
classify a tip as higher risk based on current information pending initial inspection unde the new statutory regime.

Consultation Question 19: We seek views on whether the designation of a tip should be by reference to any of the following, or other, criteria:

Give your views on whether the designation of a tip should have reference to any of the following, or other, criteria: the tip shows signs or has a recent
history of movement or instability, a slide of spoil from the tip would be likely to impact or affect buildings or other infrastructure, there is a substantial
risk of the tip releasing dangerous pollution into the environment, there is a substantial risk of the tip causing flooding, there is a substantial risk of the
material in the tip spontaneously igniting or the tip requires engineering work.:

This is primalry an engineering question, but I woukld note that the concept of "substantial risk" creates scope for uncdertainty and argument, especall if
a tip is provately owned..

I think it should be sufficient if a risk and a route or chnnel of causation can be idenmtified for the purposes of classification.

The risk of flooding should perhaos differentiate between flooding of land and the flooding of buidings or premises occupied as dwellings or for business.

Consultation Question 20: We provisionally propose that a person aggrieved by a designation of a coal tip as higher risk should have a right of
appeal.Do you agree?

Yes

Please expand on your answer::

I agree.

The right of appeal should be to the Planning Inspectorate.

Consultation Question 21: We provisionally propose that in the case of a designated tip the supervisory authority itself should normally be
under a duty to carry out the operations specified in the tip management plan for the tip.Do you agree?

Yes

Please expand on your answer::



I agree with the reasoning set out in paragraphs 10.62 to 10.66

Consultation Question 22: We provisionally propose that an authority should be empowered to enter into a tip maintenance agreement with
the owner of land registered in the tip register, providing for the carrying out by the owner of the operations specified in the tip management
plan.Do you agree?

Yes

Please expand on your answer::

I agree with the reasoning in paragraphs 10.70 to 10.80 and support the principle of maintenance agreements.

Consultation Question 23: Do you agree that a duty of inspection should fall to an authority to ensure compliance with the tip maintenance
agreement?

Yes

Please expand on your answer::

My suggested statutory Joint Committee structure will facilitate the estanlshment and effficient deployment of a inspectors to carry out this function.

Consultation Question 24: We provisionally propose that an authority should be able to make a tip maintenance order where:

Yes

Please expand on your answer::

The emergency order should come into force immediately but then still be subject to appeal once in force - the stop noties procedure in planning
legislation is a useful precedent.

Consultation Question 25: Do you think that responsibility for tip maintenance agreements for lower risk tips should fall to the supervisory
authority or lie with local authorities?If you think that responsibility should lie with the local authority, should this include both making and
supervising the agreements, or should the supervisory authority be given the duty to make the agreement?

Responsibility for tip maintenance agreements for lower risk tips should lie with the local authorities

If you think that responsibility should lie with the local authority, should this include both making and supervising the agreements, or should the
supervisory authority be given the duty to make the agreement?:

In my view tip safety should remain primarliy a function managed at local authority level. I refer to my earlier reply setting out my suggestion for a
supervisory authority based on the statutory joint committee.

One of the attractions of a statutory joint committee model is that it offers the potential to recreated the "centre of excellence" model that existed
previously by offering an attractive and interesting organisation for engineeers and other professions with an interest in soil mechanicas and probelems
related to ground instability.

I think it it is an operational question for the statutory joint committee as to which tasks it undertakes itself and which are carried out more locally by
individual local authorities.

Please expand on your answer(s): :

Enforcement powers

Consultation Question 26: We provisionally propose that:

Yes

Please expand on your answer::

Section 172 -179 of the Planning and Housing Act 2016 which relate to entry to survey and value land for CPO purposes is an example of an up to date
code covering these matters.

Consultation Question 27: We provisionally propose that failure, without reasonable excuse, to comply with a tip maintenance order should
be a summary offence.Do you agree?

No

Please expand on your answer::

A tip maintenance order is a serious step and the history of the consequences of tip slides would indicate that non compliance can have the most serious
consequences. Trial on indictment should therefore be available. Precedents exist in environmental and historic buildings legislation.



Charging powers

Consultation Question 28: We provisionally propose that the supervisory authority and any other public bodies having functions under the
coal tip safety scheme should have a general power to charge fees and expenses to the owner of land containing a tip, which could include
periodic charges.Do you agree?

Yes

Please expand on your answer::

Further consideration will need to be given as to whether this should be a charge determined on a case by case basis with a view to full costs recoverly or
on a fixed scale similar to planning fees. If the former then a mechanism to dispute fees considerd excessive would have to be considered.

Appeals and claims for compensation or contribution

Consultation Question 29: Is it appropriate for legislation underpinning a new coal tip safety regime to include:

Please comment on each provision in turn: :

Please see my separate email to follow in relation to this question.

Panels of Engineers

Consultation Question 30: Do you think that a panel of engineers with specialist qualifications to inspect and supervise prescribed types of
work on coal tips is a good way to ensure consistency and safety?

Yes

Please expand on your answer::

A panel of engineers would be required forthe effective operation of the system of agreements with landowners, a condition of which could then be that
works were designed and supervised by a panel engineer.

Clashes between environmental legislation and tip safety

Consultation Question 31: Do you think that the Welsh Ministers should be able to give directions to the supervisory authority and other
relevant parties regarding actions to be taken in response to a coal tip emergency?

Yes

Please expand on your answer::

I agree that a power vested in the Ministers to declare a tip emergency to provide lawful cover for non-compliance with other regulatory regimes, subject
to undertakings or conditions to seek required consnsts as soon a circumstances permit would help to ensure that action was not deklayed due to
hesitancy about the lawfulness of taking necessary steps to preserve life or property.

One area where a power of direction or designation could be useful is in relation to clashes between the tip safety regime and planning legislation. A new
permitted development right giving permission for emergency action specified in an emergency tip safety diection from the Ministers and subject to
conditions about follow up appications, could cover the stuiation described at paragraph 7.30 of the Consultation.

Consultation Question 32: Do you think that the power of the supervisory authority to take action in an emergency pursuant to regulation 40
of the Environmental Permitting Regulations (England and Wales) 2016 should be widened? If so, in what way?

No

If 'yes', in what way? :

I have had seen in draft the comments of the Law Society that it is not appropriate to deal with an emergency power by way of defence to an action that
carries criminal penalties. I agree with this comment.

Tips have associated with then a number of very unusual, if not unique, problems if they become unstable. The engineering operations that may be
necesary such a removeing a spreding material to dry out or to put out combusion are largely well undertood. A better course would br to consider
specific legilsltve derogations where tip safety is concernded and the supevisory authority is working in conjunction with other regulators.

Any other comments: :

Consultation Question 33: Do you suggest any other approaches to deal with clashes between environmental legislation and tip safety? If so,
please set them out.

Please set out any other approaches to deal with clashes between environmental legislation and tip safety. :



See replies above

Reclamation projects

Consultation Question 34: Do you consider that new tip safety legislation should be combined with provision for the consideration of tip
reclamation? If so, do you favour any particular model?

Yes

If 'yes', do you favour any particular model? :

Where a tip is to be redeveloped as part of a wider scheme by the public sector then the powers in Part VI of the Planning Act 1990 are sufficient.

However, there should be a specific power to acquire a tip and any associated rights (e.g. for spreading and storage of material) compulsorily to secure its
safety and management.

While it is unlikley that a hazardous tip will have a positive value given the disappearance of the market for reclaimed coal, ideally a procedure equivalent
to the nil valuation provison in listed building legislation should be considered where a landowner'e neglect has resulted in an unsafe situation. However,
I recognise that land compensation is currently a reserved matter.

Any other comments: :

Additional comments

Do consultees have any additional comments to make in respect of the consultation paper that have not been addressed in a previous
question?

Please share any additional comments below::

1. The legilation should be designed to be extended to all tipping of mined and quarried material above ground and not just coal.

2. The "centre of excellence" approach to the supervisory authority could also usefully extend to a centre of advice and epertise to local authorities in
dealing with issues of unstable land arising in the course of planning applications, or in relation to naturally ocurring landslips that threaten or dmanage
infrastructure of property. See Planning Policy Wales in relation to references to ustable land policy.




