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Regulating Coal Tip Safety in Wales Team 

Law Commission 

1st Floor 

Tower 

52 Queen Anne’s Gate 

London 

SW1H 9AG   

              9 September 2021

  

 
 

Dear Sir/Madam,   
 
LAW COMMISSION – REGULATING COAL TIP SAFETY IN WALES CONSULTATION  
 
Thank you for the opportunity to comment on the above consultation, launched on 9 June 2021.   
 
These comments are from Dŵr Cymru Cyfyngedig (Welsh Water), the statutory water and 
sewerage undertaker that supplies over three million people in Wales and some adjoining parts of 
England. We are owned by Glas Cymru, a single purpose, not-for-profit company with no 
shareholders. We provide essential public services to our customers by supplying their drinking 
water and then carrying away and dealing with their wastewater in a sustainable manner. In this 
way we make a major contribution to public health and to the protection of the Welsh environment. 
Our services are also essential to sustainable economic development in Wales. 
 
The potential risks to drinking water supplies from mines and tips have been well documented, both 
surface water and groundwater sources may be affected.  Contamination can include iron rich 
waters, other metals and heavy metal-containing sediments, and turbid water from coal slurries.   
Removal of these contaminants directly increases the cost of energy and treatments that we must 
apply to ensure we continue to supply clean, wholesome drinking water to our customers.       
 
We understand there to be only a few instances across Wales where disused tips overlap with 
drinking water catchments, however this is a partial assumption based on difficulty in ascertaining 
consistent tip information – especially on Local Authority owned tips.  Nonetheless we do believe 
that even in these few instances that localised impacts could be significant, especially in the context 
of increased tip instability in relation to changing weather patterns.   
  
Our responses to the questions raised in the consultation are enclosed.  Welsh Water does not 
have a view on many of the questions asked which have been greyed out for clarity.   
 
In addition to the questions asked I believe you have received a separate response from my 
colleague  in relation Welsh Water compliance with the requirements of the 
Reservoirs Act 1975 (As amended).  This is one of the other regulatory models considered in the 
Consultation document, and we note you have received input from , Reservoirs 
Regulation Team Natural Resources Wales.   As a result, the reservoir safety regulatory model is 
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described and discussed in some detail in the consultation document, and we have nothing further 
to add in this aspect. The Consultation document also acknowledges that the current reservoir 
safety regime has recently been subject of an independent review (Para 9.39). As a consequence, 
there are likely to be changes in the reservoir safety regime in the near future.   
 
I am copying this response to colleagues in the Welsh Government’s Water Branch and Natural 
Resources Wales for their information. 

 
 
Yours faithfully,  

Tony Harrington 
Director of Environment 
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LAW COMMISSION CONSULTATION DOCUMENT; REGULATING COAL TIP SAFETY 
IN WALES - DŴR CYMRU WELSH WATER RESPONSE 
 

Consultation Question 1. We provisionally propose that the existing regulatory regime for 
tips associated with operational mines should not be altered. Do you agree? 
 
Consultation Question 2. We seek views on whether a satisfactory definition of a disused 
coal tip could refer to waste from coal mining and whether it should include express 
reference to overburden dumps, backfill, spoil heaps, stock piles and lagoons.  
 
Consultation Question 3. We provisionally propose that any new legislation should not 
apply to a tip to which the Quarries Regulations 1999 or the Mines Regulations 2014 apply. 
Do you agree?  
 
Consultation Question 4. To the extent that liability under the new regulatory framework 
rests with the owner of land containing a tip, we provisionally propose that the owner 
should be defined as the freeholder or a leaseholder under a lease of 21 or more years, 
except where their interest is in reversion upon a term of 21 or more years. Do you agree?  
 
Agree.  We agree with the view that there should be a greater degree of certainty over 
ownership and liability of tips in order that the responsibilities of maintenance and 
remediation are clear for all parties.  We also agree that it is unreasonable to expect that 
an agricultural tenant on a short-term grazing tenancy should be liable.  From the 
perspective of a drinking water provider, it is important that the owner can easily be 
identified in order that there is no delay in mitigating any risks identified with coal tips to 
either public or private drinking water supplies.           
 
Consultation Question 5. We provisionally propose that a supervisory authority with 
responsibility for the safety of all disused coal tips should be established. Do you agree? If 
not, please set out the alternative that you would favour.  
 
Agree.  We agree that a single authority should provide consistency and a useful avenue 
through which individual issues can be progressed, with the added benefit that specialist 
skills and experience are concentrated and developed rather than thinly spread across 
several organisations.    
 
Consultation Question 6. We seek views on whether the supervisory authority should be an 
existing body or a newly created body.  
 
Consultation Question 7. If a new body is established, what form should the new body 
take? Should it be, for example, a central public body, a corporate joint committee of local 
authorities under the Local Government and Planning (Wales) Act 2021, or something 
else?  
 
Consultation Question 8. We provisionally propose that the supervisory authority’s duty 
to ensure the safety of tips should be framed as a general one, rather than one limited to 
specified risks. Do you agree?  
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Agree.  Where there are risks to drinking water supplies and mitigation is time sensitive, it 
would be undesirable for time to be wasted in determining whether the authorities’ specific 
duties were relevant or if other parties had to be pursued.    
 
 
Consultation Question 9. We provisionally propose that a central tip register should be 
compiled and maintained. Do you agree?  
 
Agree.  A single reference point for all tips would be extremely useful in determining 
location, risks and management including those pertinent to drinking water supplies.    
 
Consultation Question 10. We provisionally propose that the contents of the tip register 
should be prescribed by the Welsh Ministers by statutory instrument. Do you agree?  
 
Consultation Question 11. We provisionally consider that (1) the supervisory authority 
should have a duty and a power to include on the register any tip of which it is or becomes 
aware; and (2) an owner of land should have a right of appeal against the inclusion of the 
landowner as owner of land on which a tip is situated; the grounds of appeal should be (a) 
that the land owner is not the owner of the land in question and/or (b) that there is no tip 
situated on the land. Do you agree?  
 
Consultation Question 12. We seek views on whether an owner of land should be under 
a duty to notify the supervisory authority of any tip of which the landowner is or becomes 
aware situated on land owned by the landowner, unless the landowner has reason to 
believe that it has already been registered.  
 
Agreed. We agree that the landowner should be responsible for notifying the supervisory 
authority of any tip on their land.  
 
Consultation Question 13. Do you think that the information in a tip register should or 
should not be publicly accessible? Are there any particular categories of information that 
should not be published?  
 
Welsh Water does not hold a view on which information should be made generally 
available.  However, as a drinking water provider it would be of utmost importance that 
information related to management and risks posed by tips could be made available to us 
in order that drinking water and therefore public health can be protected. Similarly, such 
information should be available to the public to protect private water supplies in Wales. 
 
Consultation Question 14. We provisionally propose that, upon the entry of a tip onto the 
register, the supervisory authority should be under a duty to arrange an inspection of the tip 
unless it considers that a sufficiently recent and thorough inspection has been conducted. 
Do you agree?  
 
Consultation Question 15. We provisionally propose that (1) the supervisory authority 
should be under a duty to arrange for the compilation of a risk assessment and 
management plan for any tip included on the register; and (2) the Welsh Ministers should 
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have power to prescribe the matters to be included in a risk assessment and management 
plan by statutory instrument. Do you agree?  
 
Agreed. We agree that the compilation of a risk assessment should be a priority, and if 
possible, the results of which should be made available to both the public and specifically 
Welsh Water in order that risks to public drinking water supplies can be identified.   
 
We do not have a view on how these powers are prescribed.  
 
  
Consultation Question 16. We provisionally propose that the risk classification of coal tips 
should have regard to the risk of instability of a tip and the consequences of a slide of spoil. 
Do you agree? 
 
Yes, however despite the serious consequences of a slip, additional risks should also be 
acknowledged, classified, and presented.    
 
Consultation Question 17. Should coal tip classification also have regard to the risk the 
tip presents of pollution, combustion or flooding?  
 
Yes.  All these issues have the potential to have serious impacts on drinking water 
supplies, so a clearer classification based on these criteria is essential.  
 
Consultation Question 18. We provisionally propose that the coal tips safety legislation 
should provide for the designation of a coal tip by the safety authority as “higher risk” where 
the tip meets criteria prescribed by the Welsh Ministers by statutory instrument. Do you 
agree?  
 
Yes. 
 
Consultation Question 19. We seek views on whether the designation of a tip should be 
by reference to any of the following, or other, criteria:  
(1) the tip shows signs or has a recent history of movement or instability;  
(2) a slide of spoil from the tip would be likely to impact or affect  

(a) buildings or areas designed for human habitation or occupation;  
(b) a road, railway, canal or other infrastructure; or  
(c) a watercourse;  

(3) there is a substantial risk of the tip releasing dangerous pollution into the environment;  
(4) there is a substantial risk of the tip causing flooding;  
(5) there is a substantial risk of material in the tip spontaneously igniting;  
(6) the tip requires engineering work.  
 
We agree that a higher risk designation should include if there are potential impacts to 
watercourses feeding drinking water supplies.  
 
Consultation Question 20. We provisionally propose that a person aggrieved by a 
designation of a coal tip as higher risk should have a right of appeal. Do you agree?  
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Consultation Question 21. We provisionally propose that in the case of a designated tip the 
supervisory authority itself should normally be under a duty to carry out the operations 
specified in the tip management plan for the tip. Do you agree?  
 
Consultation Question 22. We provisionally propose that an authority should be 
empowered to enter into a tip maintenance agreement with the owner of land registered in 
the tip register, providing for the carrying out by the owner of the operations specified in the 
tip management plan. Do you agree?  
 
Consultation Question 23. Do you agree that a duty of inspection should fall to an authority 
to ensure compliance with the tip maintenance agreement?  
 
Consultation Question 24. We provisionally propose that an authority should be able to 
make a tip maintenance order where (1) the owner has failed to comply with an agreement 
entered into and has been given appropriate notice of that failure and reasonable 
opportunity to rectify it; (2) the owner has been offered an agreement and has refused to 
enter into an agreement on suitable terms or has failed to respond within 42 days, and the 
authority think it unlikely that the owner will agree; (3) the authority considers the work 
specified in the order to be urgently necessary; or (4) it has been impossible to identify the 
owner despite having taken specified steps to do so. The authority must be satisfied that 
the measures proposed are proportionate to the objective to be achieved. The order must 
either require the owner to carry out the operations or provide for the authority to carry 
them out. The owner should have a right of appeal against the imposition of a maintenance 
order. Save in the case of an emergency order, the order must provide sufficient time 
within which to appeal. Do you agree?  
 
Consultation Question 25. Do you think that responsibility for tip maintenance agreements 
for lower risk tips should fall to the supervisory authority or lie with local authorities? If you 
think that responsibility should lie with the local authority, should this include both making 
and supervising the agreements, or should the supervisory authority be given the duty to 
make the agreement?  
 
Consultation Question 26. We provisionally propose that (1) persons authorised in writing 
by the supervisory authority or any other public body charged with functions under the coal 
tip safety scheme should have a power of entry upon land for the purposes of (a) 
inspecting or carrying out tests upon a known or suspected coal tip; and (b) performing, 
supervising or inspecting works of maintenance or remedial operations upon a coal tip; (2) 
the power of entry should be exercisable upon 48 hours’ written notice to the owner and 
any other person known to be in occupation of the land or in an emergency; (3) the 
supervisory authority or any other public body charged with functions under the coal tip 
safety scheme should have power to apply to a justice of the peace authorising entry by 
force; (4) persons authorised to enter land under these provisions should have power to 
take with them other persons or equipment as necessary; and (5) obstruction of any 
authorised person or of an inspection, test or works should be a summary offence. Do you 
agree?  
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Consultation Question 27. We provisionally propose that failure, without reasonable 
excuse, to comply with a tip maintenance order should be a summary offence. Do you 
agree?  
 
Consultation Question 28. We provisionally propose that the supervisory authority and any 
other public bodies having functions under the coal tip safety scheme should have a 
general power to charge fees and expenses to the owner of land containing a tip, which 
could include periodic charges. Do you agree?  
 
Consultation Question 29. Is it appropriate for legislation underpinning a new coal tip safety 
regime to include (1) a power to sell material not belonging to the owner of a coal tip that is 
removed from a tip in the course of remedial work on the tip; if so, should it be 
accompanied by a duty to account to the owner for the proceeds of sale? (2) provision for 
compensation where an order to carry out remedial works is revoked? (3) a duty to 
compensate persons other than the owner of a tip for damage to or disturbance of 
enjoyment of land in consequence of tests or remedial operations? (4) provision for the 
discretionary award of financial contributions to the liability of an owner? If so, should the 
categories of person liable be as set out in section 19(1) of the Mines and Quarries (Tips) 
Act 1969 and the circumstances to be taken into consideration be as set out in section 
19(4) of the Act? If they should not be, what alternative provision should be made?  
 
Consultation Question 30. Do you think that a panel of engineers with specialist 
qualifications to inspect and supervise prescribed types of work on coal tips is a good way 
to ensure consistency and safety?  
 
Agree.  This should include appropriate awareness of issues relating to drinking water 
supplies and the impacts of specific contaminants and flow disruption.  
 
Consultation Question 31. Do you think that the Welsh Ministers should be able to give 
directions to the supervisory authority and other relevant parties regarding actions to be 
taken in response to a coal tip emergency?  
 
Consultation Question 32. Do you think that the power of the supervisory authority to take 
action in an emergency pursuant to regulation 40 of the Environmental Permitting 
Regulations (England and Wales) 2016 should be widened? If so, in what way?  
 
Consultation Question 33. Do you suggest any other approaches to deal with clashes 
between environmental legislation and tip safety? If so, please set them out.  
 
Consultation Question 34. Do you think that new tip safety legislation should be combined 
with provision for the consideration of tip reclamation? If so, do you favour any particular 
model? 




