
Response ID ANON-7PDS-YV9A-7

Submitted to Law Commission consultation on regulating coal tip safety in Wales
Submitted on 2021-09-07 15:42:48

About you

What is your name?

Name:
Professor David Petley

What is the name of your organisation?

Enter the name of your organisation:

University of Sheffield

Are you responding to this consultation in a personal capacity or on behalf of your organisation?

Personal response

If other, please state::
County optional

What is your email address?

Email:

What is your telephone number?

Telephone number:

If you want the information that you provide in response to this consultation to be treated as confidential, please explain to us why you regard
the information as confidential. As explained in our privacy notice, we will take full account of your explanation but cannot give an assurance
that confidentiality can be maintained in all circumstances.

Explain to us why you regard the information as confidential:

Tips associated with operational mines

Consultation Question 1: We provisionally propose that the existing regulatory regime for tips associated with operational mines should not
be altered. Do you agree?

Yes

Please expand on your answer::

The current regulatory regime for operational mines is fit for purpose.

A single supervisory body for disused tips

Consultation Question 5: We provisionally propose that a supervisory authority with responsibility for the safety of all disused coal tips should
be established. Do you agree? If not, please set out the alternative that you would favour.

Yes

Please expand on your answer::

Consultation Question 6: We seek views on whether the supervisory authority should be an existing body or a newly created body.

Please give your views on whether the supervisory authority should be an existing body or a newly created body.:

I do not believe that there is any existing body that is able to discharge this responsibility. I also believe that existing bodies would lack the advantages of
a clean sheet organisation that is free from the complex history of tip regulation and management.



Consultation Question 7: If a new body is established, what form should the new body take? Should it be, for example, a central public body, a
corporate joint committee of local authorities under the Local Government and Planning (Wales) Act 2021, or something else?

Explain what form you think the body should take (if created). Should it be, for example, a central public body, a corporate joint committee of local
authorities under the Local Government and Planning (Wales) Act 2021, or something else?:

A central public body would be the most effective structure

Consultation Question 8: We provisionally propose that the supervisory authority’s duty to ensure the safety of tips should be framed as a
general one, rather than one limited to specified risks.Do you agree?

Yes

Please expand on your answer::

The safety of tips is complex and will evolve with time. To focus on specific risks could lead to an emphasis on the wrong types of risk, or to miss risks that
evolve with time. It will also create a scenario in which actions or directions can be contested on the basis that they do not perfectly align with specific
risks.

Tip register

Consultation Question 9: We provisionally propose that a central tip register should be compiled and maintained. Do you agree?

Yes

Please expand on your answer::

At present there is considerable uncertainty as to the location and scale of the problem. It is likely that some tips have not been identified adequately, and
that others are poorly characterised. A single, coherent register of of tips is the starting point for a risk-based management structure. This has proven to
be highly effective elsewhere (for example in terms of dangerous slopes in Hong Kong).

Consultation Question 10: We provisionally propose that the contents of the tip register should be prescribed by the Welsh Ministers by
statutory instrument.Do you agree?

Yes

Please expand on your answer::

Consultation Question 11: We provisionally consider that:

Yes

Please expand on your answer::

Consultation Question 12: We seek views on whether an owner of land should be under a duty to notify the supervisory authority of any tip of
which the landowner is or becomes aware is situated on land owned by the landowner and not currently included on the register, unless the
landowner has reason to believe that it has already been registered.

Please give views on whether a landowner should be under a duty to notify the supervisory authority of any tip which the landowner is or becomes aware
is situated on land owned by the landowner which is not currently included on the register. :

I believe that is the risk is to be managed appropriately then this is an essential requirement. I also believe that the onus should be on the landowner to
confirm that the tip has been previousl regisytered (i.e. there should be an expectation that s/he takes proactive measures to ensure that this is the case).

Consultation Question 13: Do you consider that the information in a tip register should or should not be publicly accessible? Are there any
particular categories of information that should not be published?

The information in the tip register should be publicly accessible

Please list any particular categories of information that should not be published::

Initial inspection

Consultation Question 14: We provisionally propose that, upon the entry of a tip onto the register, the supervisory authority should be under
a duty to arrange an inspection of the tip unless it considers that a sufficiently recent and thorough inspection has been conducted.Do you
agree?

Yes

Please expand on your answer::



There should be an agreed set of parameters that are recorded for all tips in the register. This information should be collated by a professional with
relevant experience

Tip management plans

Consultation Question 15: We provisionally propose that:

Yes

Please expand on your answer::

Classification of tips and designation of higher risk tips

Consultation Question 16: We provisionally propose that the risk classification of coal tips should have regard to the risk of instability of a tip
and the consequences of a slide of spoil.Do you agree?

Yes

Please expand on your answer::

Risk is hazard x vulnerability x consequence. Thus, to be useful the register must consider all components.

Consultation Question 17: Should coal tip classification also have regard to the risk the tip presents of pollution, combustion or flooding?

Yes

Please expand on your answer: :

Consultation Question 18: We provisionally propose that the coal tips safety legislation should provide for the designation of a coal tip by the
safety authority as “higher risk” where the tip meets criteria prescribed by the Welsh Ministers by statutory instrument.Do you agree?

Yes

Please expand on your answer::

Consultation Question 19: We seek views on whether the designation of a tip should be by reference to any of the following, or other, criteria:

Give your views on whether the designation of a tip should have reference to any of the following, or other, criteria: the tip shows signs or has a recent
history of movement or instability, a slide of spoil from the tip would be likely to impact or affect buildings or other infrastructure, there is a substantial
risk of the tip releasing dangerous pollution into the environment, there is a substantial risk of the tip causing flooding, there is a substantial risk of the
material in the tip spontaneously igniting or the tip requires engineering work.:

This is generally correct. I would add:
2 (d) An area of with significant economic value
2 (e) Areas of ecological value
7 The tip causing any other type of substantial risk

I am unsure as the definition of "requires" in (6). Is there a timescale on this - currently? Is likely to require within 5 years?

Consultation Question 20: We provisionally propose that a person aggrieved by a designation of a coal tip as higher risk should have a right of
appeal.Do you agree?

Yes

Please expand on your answer::

Yes unless the risk is deemed to be imminent, in which case an appeal must not be allowed to impede actions intended to avoid an accident.

Consultation Question 21: We provisionally propose that in the case of a designated tip the supervisory authority itself should normally be
under a duty to carry out the operations specified in the tip management plan for the tip.Do you agree?

Yes

Please expand on your answer::

Consultation Question 22: We provisionally propose that an authority should be empowered to enter into a tip maintenance agreement with
the owner of land registered in the tip register, providing for the carrying out by the owner of the operations specified in the tip management
plan.Do you agree?

Yes



Please expand on your answer::

Consultation Question 23: Do you agree that a duty of inspection should fall to an authority to ensure compliance with the tip maintenance
agreement?

Yes

Please expand on your answer::

Consultation Question 24: We provisionally propose that an authority should be able to make a tip maintenance order where:

Yes

Please expand on your answer::

Consultation Question 25: Do you think that responsibility for tip maintenance agreements for lower risk tips should fall to the supervisory
authority or lie with local authorities?If you think that responsibility should lie with the local authority, should this include both making and
supervising the agreements, or should the supervisory authority be given the duty to make the agreement?

Responsibility for tip maintenance agreements for lower risk tips should lie with the local authorities

If you think that responsibility should lie with the local authority, should this include both making and supervising the agreements, or should the
supervisory authority be given the duty to make the agreement?:

I believe that the local authority should have responsibility for both making and supervising the agreements

Please expand on your answer(s): :

This is simply pragmatic - in non-urgent cases the local authority will have the understanding of the local situation required to undertake this work on a
day to day basis. Replicating this at the ;level of the supervisory authority will be inefficient and ineffective

Panels of Engineers

Consultation Question 30: Do you think that a panel of engineers with specialist qualifications to inspect and supervise prescribed types of
work on coal tips is a good way to ensure consistency and safety?

Yes

Please expand on your answer::

I agree with this, but am worried about the use of the term "engineer". The team should consist of a multidisciplinary group that includes engineers,
geologists and hydrologists, amongst others. To rely solely on engineers would be to limit the understanding of the risk.

Clashes between environmental legislation and tip safety

Consultation Question 31: Do you think that the Welsh Ministers should be able to give directions to the supervisory authority and other
relevant parties regarding actions to be taken in response to a coal tip emergency?

Yes

Please expand on your answer::

Consultation Question 32: Do you think that the power of the supervisory authority to take action in an emergency pursuant to regulation 40
of the Environmental Permitting Regulations (England and Wales) 2016 should be widened? If so, in what way?

Not Answered

If 'yes', in what way? :

Any other comments: :

Consultation Question 33: Do you suggest any other approaches to deal with clashes between environmental legislation and tip safety? If so,
please set them out.

Please set out any other approaches to deal with clashes between environmental legislation and tip safety. :




