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About you

What is your name?

Name:
Charles de Winton MRICS

What is the name of your organisation?

Enter the name of your organisation:

CLA Cymru--- Country Land and Business Association

Are you responding to this consultation in a personal capacity or on behalf of your organisation?

Response on behalf of organisation

If other, please state::

What is your email address?

Email:

What is your telephone number?

Telephone number:

If you want the information that you provide in response to this consultation to be treated as confidential, please explain to us why you regard
the information as confidential. As explained in our privacy notice, we will take full account of your explanation but cannot give an assurance
that confidentiality can be maintained in all circumstances.

Explain to us why you regard the information as confidential:

N/A

Tips associated with operational mines

Consultation Question 1: We provisionally propose that the existing regulatory regime for tips associated with operational mines should not
be altered. Do you agree?

Yes

Please expand on your answer::

Agree, as operational mining activity is already subject to regulations, this Consultation as I see it relates to legacy issues.

Definitions of a tip and of a disused tip

Consultation Question 2: We seek views on whether a satisfactory definition of a disused coal tip could refer to waste from coal mining and
whether it should include express reference to overburden dumps, backfill, spoil heaps, stock piles and lagoons.

Please give your views on whether a satisfactory definition of a disused coal tip could refer to waste from coal mining and whether it should include
express reference to overburden dumps, backfill, spoil heaps, stock piles and lagoons.:

Looking at this logically and the reasons behind this consultation, notwithstanding Question 1, this is a legacy issue of Coal Mining Activity in Wales. Any
tip relating to past coal mining activity be it overburden, colliery waste of other stockpiles should at least be subjected to inspection to assure its safety.
Lagoons however are different and present their own issues, I am of the opinion they should come under either existing reservoir regulation or their own
bespoke set of rules. I am not sure how many defunct lagoons are currently in existence?

Consultation Question 3: We provisionally propose that any new legislation should not apply to a tip to which the Quarries Regulations 1999
or the Mines Regulations 2014 apply.Do you agree?



Yes

Please expand on your answer::

I think the the issues relating to legacy issues relating to coal mining are very different and a bespoke set of rules and regulations need to be adopted.

Definition of a tip owner

Consultation Question 4: To the extent that liability under the new regulatory framework rests with the owner of land containing a tip, we
provisionally propose that the owner should be defined as the freeholder or a leaseholder under a lease of 21 or more years, except where
their interest is in reversion upon a term of 21 or more years. Do you agree?

Yes

Please expand on your answer::

This sounds a logical approach to defining a landowner. However this whole issue of liability for the tip sparks concerns. If owners see considerable
liabilities likely to come their way as a result of owning a coal tip on their land, they will do everything to try and absolve themselves of any ongoing and
potentially costly liability associated with the ongoing management and remedial works relating to said tip. Shell offshore Companies may start to pop up,
with unclear ownership, thus making the liability for remedial works unclear. For our members (however few) this could be a financially crippling prospect
in having to tidy up a long ago liability, which in some cases has come back to cause them problems through no fault of their own.

A single supervisory body for disused tips

Consultation Question 5: We provisionally propose that a supervisory authority with responsibility for the safety of all disused coal tips should
be established. Do you agree? If not, please set out the alternative that you would favour.

Yes

Please expand on your answer::

A one size fits all Authority with the sole responsibility of ensuring legacy issues of Coal tips are looked after, rather than splitting responsibility between
two Authorities as is partly the case at present, where things may slip between the two.

Consultation Question 6: We seek views on whether the supervisory authority should be an existing body or a newly created body.

Please give your views on whether the supervisory authority should be an existing body or a newly created body.:

We don't have a view on this, however whatever is the final outcome the Authority needs to have all the tools to do its job under one roof.

Consultation Question 7: If a new body is established, what form should the new body take? Should it be, for example, a central public body, a
corporate joint committee of local authorities under the Local Government and Planning (Wales) Act 2021, or something else?

Explain what form you think the body should take (if created). Should it be, for example, a central public body, a corporate joint committee of local
authorities under the Local Government and Planning (Wales) Act 2021, or something else?:

The new Authority should be a central public body with streamlined processes and command structure to carry out its role efficiently without numerous
layers of bureaucracy.

Consultation Question 8: We provisionally propose that the supervisory authority’s duty to ensure the safety of tips should be framed as a
general one, rather than one limited to specified risks.Do you agree?

Yes

Please expand on your answer::

Its role should be to protect the Welsh public and be capable of undertaking whatever is required to ensure there are no risks associated with the old coal
tips to the public

Tip register

Consultation Question 9: We provisionally propose that a central tip register should be compiled and maintained. Do you agree?

Yes

Please expand on your answer::

This needs to be done as a matter of urgency, it is surprising there is not not already one?



Consultation Question 10: We provisionally propose that the contents of the tip register should be prescribed by the Welsh Ministers by
statutory instrument.Do you agree?

No

Please expand on your answer::

We would like this to be brought forward in primary legislation so that a full debate and full scrutiny can be given to any proposals.

Consultation Question 11: We provisionally consider that:

Yes

Please expand on your answer::

We agree that mistakes may be made and that any landowner has the right to appeal any decisions which may affect his land and with it potential
liabilities.

Consultation Question 12: We seek views on whether an owner of land should be under a duty to notify the supervisory authority of any tip of
which the landowner is or becomes aware is situated on land owned by the landowner and not currently included on the register, unless the
landowner has reason to believe that it has already been registered.

Please give views on whether a landowner should be under a duty to notify the supervisory authority of any tip which the landowner is or becomes aware
is situated on land owned by the landowner which is not currently included on the register. :

We would hope the new Authority would already have this sort of legacy information from the Coal Authority, the relevant Local Authority and Natural
Resources Wales? This seems to duplicate work. As this is a legacy issue this should be a one off process? A clear set of rules and definitions need to be
established so Landowners know what they are looking for. Natural Resources Wales when compiling their reservoir register pretty well knew what they
were looking for, as stated above I hope this is also the case. We can see the reason behind this being as a 'belt and braces' approach. What however
would be the penalty for non notification by the relevant landowner would it be a criminal offence?

Consultation Question 13: Do you consider that the information in a tip register should or should not be publicly accessible? Are there any
particular categories of information that should not be published?

The information in the tip register should be publicly accessible

Please list any particular categories of information that should not be published::

Afterall Land Registry information is publically available. Details such as that of the owner should be publicly available, however specific details relating to
the tip, should be kept confidential such as any appeal, specific details of remediation works, contractual details etc.

Initial inspection

Consultation Question 14: We provisionally propose that, upon the entry of a tip onto the register, the supervisory authority should be under
a duty to arrange an inspection of the tip unless it considers that a sufficiently recent and thorough inspection has been conducted.Do you
agree?

Yes

Please expand on your answer::

This seems to be sensible approach.

Tip management plans

Consultation Question 15: We provisionally propose that:

Yes

Please expand on your answer::

Suggestion 1 is sensible.

Suggestion 2. We would like any new regulation to be open for consultation prior to its implementation (unless in an emergency) and not issued without
this provision. A statutory Instrument is not open to full transparent scrutiny.

Classification of tips and designation of higher risk tips

Consultation Question 16: We provisionally propose that the risk classification of coal tips should have regard to the risk of instability of a tip
and the consequences of a slide of spoil.Do you agree?



Yes

Please expand on your answer::

This is the underlying issue governing this whole consultation, so this must be the determining factor.

Consultation Question 17: Should coal tip classification also have regard to the risk the tip presents of pollution, combustion or flooding?

Yes

Please expand on your answer: :

This should be a secondary consideration for any classification.

Consultation Question 18: We provisionally propose that the coal tips safety legislation should provide for the designation of a coal tip by the
safety authority as “higher risk” where the tip meets criteria prescribed by the Welsh Ministers by statutory instrument.Do you agree?

Yes

Please expand on your answer::

I repeat my concern about Statutory Instruments. Any/ All proposals need to be fully consulted on beforehand.

Consultation Question 19: We seek views on whether the designation of a tip should be by reference to any of the following, or other, criteria:

Give your views on whether the designation of a tip should have reference to any of the following, or other, criteria: the tip shows signs or has a recent
history of movement or instability, a slide of spoil from the tip would be likely to impact or affect buildings or other infrastructure, there is a substantial
risk of the tip releasing dangerous pollution into the environment, there is a substantial risk of the tip causing flooding, there is a substantial risk of the
material in the tip spontaneously igniting or the tip requires engineering work.:

As already stated we support the criteria in parts 1 and 2 as primary issues which should define a tips risk status, being primarily its risk to human life.

Item 3 by its nature is likely to be closely linked with item 2(c).

Item 3 will be covered by environmental legislation and the owner/ responsible person should also be aware of this?

Item 4 again part of the checklist criteria and should be used as a material consideration however in the context of the overall condition of any tip.

Item 5 is an unwanted consequence but is it alone, a worthy of classifying it as high risk?

Item 6, again is a consequence of the state and chances are that if the tip is showing signs within items 1 and 2, chances are it will need engineering work,
not sure on where this specific aspect fits in?

Consultation Question 20: We provisionally propose that a person aggrieved by a designation of a coal tip as higher risk should have a right of
appeal.Do you agree?

Yes

Please expand on your answer::

There must always be a right of appeal in this sort of circumstance, other than in an emergency situation.

Consultation Question 21: We provisionally propose that in the case of a designated tip the supervisory authority itself should normally be
under a duty to carry out the operations specified in the tip management plan for the tip.Do you agree?

Yes

Please expand on your answer::

We fully support this proposal and at the Authority's own expense.

Consultation Question 22: We provisionally propose that an authority should be empowered to enter into a tip maintenance agreement with
the owner of land registered in the tip register, providing for the carrying out by the owner of the operations specified in the tip management
plan.Do you agree?

Yes

Please expand on your answer::

We support this proposal in principal, however this must be subject to discussion between the parties and ultimately in the absence of agreement an 
appeal process must be available. As stated already if the Authority were to bare the cost, the landowner is far more likely to be agreeable. However we



appreciate in an emergency situation this process could be superseded. 'Emergency' should however be defined.

Consultation Question 23: Do you agree that a duty of inspection should fall to an authority to ensure compliance with the tip maintenance
agreement?

Yes

Please expand on your answer::

However as we read it the Authority will also be responsible for undertaking maintenance as specified in the maintenance agreement?

Consultation Question 24: We provisionally propose that an authority should be able to make a tip maintenance order where:

Yes

Please expand on your answer::

In principle we support this proposal, however the principle of who pays has not been addressed as yet. If as a result of this whole process the tip owner
who may be totally unconnected with the original operation which in most cases this will be the case, then we would see this as a major issue in regards
to being able to implement any tip management plan.

If the cost issue is not satisfactorily addressed then there will likely to instances where ownership, as already stated, may be less than transparent in an
attempt to avoid ongoing liability.

We accept the case in an emergency, see our previous statements on this subject. We also welcome the appeal proposal.

Consultation Question 25: Do you think that responsibility for tip maintenance agreements for lower risk tips should fall to the supervisory
authority or lie with local authorities?If you think that responsibility should lie with the local authority, should this include both making and
supervising the agreements, or should the supervisory authority be given the duty to make the agreement?

Responsibility for tip maintenance agreements for lower risk tips should fall to the supervisory authority

If you think that responsibility should lie with the local authority, should this include both making and supervising the agreements, or should the
supervisory authority be given the duty to make the agreement?:

The new Authority should be responsible for all actions involved with the management of legacy coal tips so as to avoid any confusion as to who is
responsible for what and where.

Please expand on your answer(s): :

Enforcement powers

Consultation Question 26: We provisionally propose that:

Yes

Please expand on your answer::

In principle we agree if this is deemed as a last resort or an emergency. We would hope that sensible dialogue could be entered into with the Landowner
and that agreement could be reached. We would suggest that the power of entry as indicated would be only be undertaken as a last resort and ideally
only recommend following an appeal decision, or in an emergency situation.

Consultation Question 27: We provisionally propose that failure, without reasonable excuse, to comply with a tip maintenance order should
be a summary offence.Do you agree?

Yes

Please expand on your answer::

Only as a last resort if an appeal hearing finds in the favour of the Authority and urgent action is required to remedy any issues of major concern or
imminent failure

Charging powers

Consultation Question 28: We provisionally propose that the supervisory authority and any other public bodies having functions under the
coal tip safety scheme should have a general power to charge fees and expenses to the owner of land containing a tip, which could include
periodic charges.Do you agree?

No

Please expand on your answer::



We consider that the Authority should bare the costs. In our mind this will result in a better outcome, reduce appeals and be able to concentrate on the
work requiring to be done and not relying on a process where the landowner 'may disappear' from his liabilities and appeal at (what he/she may
consider) as financially onerous commitments. If this is a genuine attempt to deal with an issue, it would be far better for the Authority to pick up the bill
in which it can be assured of the work being done and to a suitable standard, so there is a degree of confidence in that the tips are in a safe condition
going forward.

Appeals and claims for compensation or contribution

Consultation Question 29: Is it appropriate for legislation underpinning a new coal tip safety regime to include:

Please comment on each provision in turn: :

1. If the new Authority is to bear all costs, then it seems sensible for the Authority to be able to recover some of the cost of selling material as a result to
offset some of the work. This seems to be equitable. However this must not be abused and advantage taken of the Landowner.

If the Owner is expected to pay then this rather reverses this proposal and should be able to offset some of his/her's costs.

2. If the owner can show he/she has incurred costs following service of an order and then its revoked, then that seems reasonable.

3. This seems to be an equitable proposal, again on being able to prove a loss.

4. If indeed the Authority is not charged with covering all the costs as previously suggested.

If the Authority does not cover all the costs, and looking at the relevant Mines and Quarries legislation If the tip is made dangerous by way of third party
trespass such as motorcycles, then due allowances should be made. This is a common problem.

Panels of Engineers

Consultation Question 30: Do you think that a panel of engineers with specialist qualifications to inspect and supervise prescribed types of
work on coal tips is a good way to ensure consistency and safety?

Yes

Please expand on your answer::

This is vital.

Clashes between environmental legislation and tip safety

Consultation Question 31: Do you think that the Welsh Ministers should be able to give directions to the supervisory authority and other
relevant parties regarding actions to be taken in response to a coal tip emergency?

Yes

Please expand on your answer::

If a tip is considered in imminent danger of collapse and with it a danger to life, then Coal Tip Safety measures must take precedence.

Consultation Question 32: Do you think that the power of the supervisory authority to take action in an emergency pursuant to regulation 40
of the Environmental Permitting Regulations (England and Wales) 2016 should be widened? If so, in what way?

No

If 'yes', in what way? :

Any other comments: :

Consultation Question 33: Do you suggest any other approaches to deal with clashes between environmental legislation and tip safety? If so,
please set them out.

Please set out any other approaches to deal with clashes between environmental legislation and tip safety. :

In an emergency situation coal tip safety measures should take priority, however when not deemed an emergency then proper dialogue needs to be
entered into between the relevant authorities in order to protect and mitigate any harmful activities which are likely to affect the environment. This will
involve undertaking the necessary assessments in order to demonstrate compliance with all legislation and regulations appertaining to the proposed
operations that are deemed to be required. This should be done and costs born by the new Authority.

Reclamation projects



Consultation Question 34: Do you consider that new tip safety legislation should be combined with provision for the consideration of tip
reclamation? If so, do you favour any particular model?

Yes

If 'yes', do you favour any particular model? :

If there is any economical opportunity to rework or reprofile a tip that is considered dangerous, then this should be welcomed. This sort of work was
undertaken when the Welsh Development Agency (WDA) undertook this task. The sort or works included, tip washing to recover the coal or reprofiling.
However since the demise of the WDA and in more recent times coal is considered a dirty high carbon fuel which is detrimental to the current climate
change agenda, it is very questionable whether it would be considered environmentally sustainable to look to using the coal and would there be a market
for it, to make the process economically viable?

Any other comments: :

Additional comments

Do consultees have any additional comments to make in respect of the consultation paper that have not been addressed in a previous
question?

Please share any additional comments below::

1. We strongly feel that any inspections and associated works should be paid for by the Authority. This in turn will lead to a much swifter and easier
process in order to affect any works that are identified to be done. It will also assist greatly in delivering the required outcome which is to ensure the long
term safety of any tip.

2. Some tips have scheduled status, in so far they are listed etc. You don't mention this aspect in the consultation.

3. It must be made clear that tip owners cannot be made responsible where unauthorised access occurs which then leads to damage to the surface and
the possibility of water ingress. This is especially the case where illegal motorcycling occurs, where damage to the surface results and with it tip safety due
to water ingress.

4. There needs to be an opportunity to remove tips from the register if they are re-worked or removed.

5. If a said tip was re-engineered or re-profiled as the original tip was deemed to be unsafe, does the Landower now take on the liability for the re-profiled
tip or does the new Authority?




