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Question 1: We provisionally propose that the existing regulatory regime for tips associated with 
operational mines should not be altered. Do you agree? 

YES bur there are a couple of reasons to think carefully about this, namely: 

1. On the back of moves to net zero carbon, certain metals certain metals are in high demand 
and there is likely to be an increase in metallic mineral extraction. Quite how much of this 
activity is likely to be located in Wales is a matter better answered by a geologist but silver, 
copper, cobalt and manganese production might be possible. 

2. Alongside this we know that safeguards such as financial provision for aftercare have failed 
over time as the Consultation Paper itself illustrates. 

On the whole, however, I believe that such failures of regulation have been to a large degree 
operational and that in principle, if properly administered, the requirements of planning law, 
environmental permitting (including waste law) and mining law provisions ought to be adequate to 
make long term provision for mining waste. I can see also pragmatic advantages in confining the 
reform to the historic problems created by mines that are no longer operational. 

Question 2: We seek views on whether a satisfactory definition of a disused coal tip could refer to 
waste from coal mining and whether it should include express reference to overburden dumps, 
backfill, spoil heaps, stock piles and lagoons. 

YES: This is as much a technical as a legal question and its answer may depend on the ambitions of 
the legislation to guard against risks beyond catastrophic failure of tips and protect the wider 
environment in addition to human health and safety. Broadly, the definition of a ‘tip’ in the 2014 
Regulations seems to be adequate. Arguably the statement that the definition is not limited to 
particular sorts of infrastructure, as listed above, is not necessary though actually the effect of this is 
to put aside any arguments that overburden dumps, backfill, spoil heaps, stock piles and lagoons are 
somehow excluded and given (e.g.) the water impacts of backfilling, spoil heap run-off and lagoons, 
in the interests of the wider environment, it may make sense to retain this formulation. 

Question 3: We provisionally propose that any new legislation should not apply to a tip to which the 
Quarries Regulations 1999 or the Mines Regulations 2014 apply. Do you agree? 

YES: I am reading this as proposing that operational mining/quarrying would continue to be 
regulated by the current law leaving the new legislation to address the issue of abandoned and 
disused facilities. Unless, on consultation, the regulatory authorities point to issues in  the 1999 and 
2014 legislation of which I am unaware, the problems largely emanate from the regime in Part 2 of 
the 1969 Act and  it seems sensible to direct efforts there. 

Question 4: To the extent that liability under the new regulatory framework rests with the owner of 
land containing a tip, we provisionally propose that the owner should be defined as the freeholder or 
a leaseholder under a lease of 21 or more years, except where their interest is in reversion upon a 
term of 21 or more years. Do you agree? 



YES: the issue here relates to the potential liability of the leaseholder. Given that there might be 
short term leases for forestry or even perhaps rough grazing, it seems sensible only to include within 
ownership longer leases with some capital value. Any cut-off is somewhat arbitrary but 21 years is 
fairly customary. 

Question 5: We provisionally propose that a supervisory authority with responsibility for the safety of 
all disused coal tips should be established. Do you agree? If not, please set out the alternative that 
you would favour 

Question 6: We seek views on whether the supervisory authority should be an existing body or a 
newly created body 

Question 7: If a new body is established, what form should the new body take? Should it be, for 
example, a central public body, a corporate joint committee of local authorities under the Local 
Government and Planning (Wales) Act 2021, or something else? 

Question 8: We provisionally propose that the supervisory authority’s duty to ensure the safety of tips 
should be framed as a general one, rather than one limited to specified risks. Do you agree? 

YES to Question 5; my own view is that local government has changed greatly since the 1960s when 
the two relevant local authorities would have had available considerably greater resources and 
expertise. Part of the problem is with a structure that is now over 50 years old. Given that expertise 
in particular is likely to remain an issue (judging by the age of my colleagues on the Expert Group on 
Coal Tip Safety!) we need to focus on the expertise we can bring to the problem of disused coal tips. 
Indeed I share some of the sentiments of the Consultation Paper that the role of the supervisory 
authority might be quite widely conceived and could include not just stability but questions of 
utilising value, if at all possible, from the land in question. 

This leaves the more difficult question 6. Unless we envision an entirely new body, which might just 
draw expertise away from existing bodies, and which is an expensive solution in terms of overheads, 
then the obvious candidates are Natural Resources Wales (NRW) or the Coal Authority. Both are to 
some degree conflicted as managers or owners of existing coal tips in Wales. Such conflicts are less 
than ideal but not entirely unknown in regulatory settings (e.g. environmental health and statutory 
nuisance duties in respect of public sector housing or planning call-in powers by the Secretary of 
State where there is a clear central government interest in a site). The real expertise lies within the 
Coal Authority which has a now limited function in relation to licensing (given the few operational 
coal mines) whereas NRW is an integrated environmental supervisory authority which discharges 
considerable enforcement duties. NRW is a part of Welsh infrastructure more so than the Coal 
Authority as a UK wide executive non-departmental public body. There may be room for joint 
responsibility with the Coal Authority undertaking responsibilities for compilation of registers, 
including risk assessment and management plans, and NRW pursuing matters of enforcement 
(including conclusion and supervision of maintenance agreements.  

The process of creating NRW as an integrated agency has not been easy but ought to become easier 
over time. I am reluctant to propose a newly created body which would derogate against principle of 
integration and which would run contrary, to some extent, to the ambition of the management of 
natural resources in Wales under the Environment (Wales) Act 2016. Speaking frankly, I do have 



worries, however, that some of the other enforcement duties of NRW in relation to waste and water 
management, biodiversity and perhaps forestry will have to be negotiated alongside tensions 
thrown up in guaranteeing coal tip safety. However, I conclude that such reconciliation would 
remain the case with a separate supervisory body so it may be better to address these issues from 
within NRW and this ought to be possible if new legislation places clear duties in relation to coal tip 
safety on NRW. 

If there were a specialist unit within NRW, then question 7 is largely answered.  That leaves question 
8 and it might be apparent from my answer above is that I do favour a more general duty that sits in 
line with Welsh legislation in both the Well-being of Future Generations (Wales) Act 2015 and the 
Environment (Wales) Act 2016 to offer something rather more than a guarantee of tip stability and 
address questions of environmental, social and economic sustainability in Welsh former coalfield 
communities still badly scarred by coal pit closures after so many years. This would be a wide 
supervisory brief, involving both the Coal Authority and NRW but one which ought not to be 
overlooked. 

Question 9: We provisionally propose that a central tip register should be compiled and maintained. 
Do you agree? 

YES: though I am not entirely neutral on this issue given that work has already begun on this. I do 
not accept that there will be great likelihood of blight, which discounts considerable local and lay 
knowledge in the communities in question, though I can see that insurers might make use of any 
register and it would be difficult to guard against this if, as it should be, this information is available 
to the public (see below). Broadly as for reservoirs, I find it hard to see why one would wish to begin 
a process of supervision without uniform and reliable data. 

Question 10: We provisionally propose that the contents of the tip register should be prescribed by 
the Welsh Ministers by statutory instrument. Do you agree? 

YES: Little to add; I think that the experience within Welsh Government and elsewhere in thinking 
about this to date is has gone some way towards compiling the necessary data and Welsh secondary 
legislation could prescribe the contents with the benefit of this work and experience. 

Question 11:  We provisionally consider that (1) the supervisory authority should have a duty and a 
power to include on the register any tip of which it is or becomes aware; and (2) an owner of land 
should have a right of appeal against the inclusion of the landowner as owner of land on which a tip 
is situated; the grounds of appeal should be (a) that the land owner is not the owner of the land in 
question and/or (b) that there is no tip situated on the land. Do you agree? 

Question 12: We seek views on whether an owner of land should be under a duty to notify the 
supervisory authority of any tip of which the landowner is or becomes aware situated on land owned 
by the landowner, unless the landowner has reason to believe that it has already been registered. 

In my suggested scheme above one would need to decide whether the Coal Authority should 
shoulder the responsibility for compilation of the register or whether this duty would fall to NRW 
acting on Coal Authority recommendations. I agree that relying on owners to register tips is not 
sufficient in itself though that is not a reason for dispensing with a duty to report for registration any 
tip of which the owner becomes aware (answering question 12). I say this while noting that any such 



duty will be difficult to enforce in practice. I wonder whether framework with both a duty and a 
power is over elaborate. I can see that an authority might wish to act independently of any report by 
an owner, but presumably it will do so having become aware of information suggesting the presence 
of a tip. At the point that an authority becomes so aware, unless we are worried about de minimis 
deposits of coal waste, why not impose a duty to register at that point, given the need for risk 
assessment which then arises? 

An owner should clearly have appeal rights. I think that designation (question 20) is the more likely 
basis of appeal but both grounds suggested make sense and one can envisage scenarios in which 
both grounds 11(a) and 11(b) could form the basis  of appeal. Without fully knowing the content of a 
register, one could see other potential grounds of appeal. For example if presence of receptors were 
to be included on the register, might it not be a ground of appeal that the tip is wrongly scheduled as 
being in proximity to a receptor such as a protected or sensitive habitat? 

Question 13: Do you think that the information in a tip register should or should not be publicly 
accessible? Are there any particular categories of information that should not be published? 

Yes: Anything other than a public register would run contrary to the spirit of existing Welsh 
legislation, though I am assuming that registered information would not include background 
documents underpinning registered information. For example, although inspection frequencies 
could be registered, inspection reports might not be -in the interest of keeping the register of 
thousands of tips relatively accessible. Inspection reports and similar information underpinning the 
risk ranking could be accessed by Freedom of Information Act (FOI) and/or Environmental 
Information Regulations (EIR) requests and I can see no case for exempting these from disclosure. If 
the legislation is successful in promoting greater coal tip safety, this should offset any commercial 
disadvantage of registration – although, as I say above, such risks may already be ‘baked in’ to 
property valuations. 

Question 14: We provisionally propose that, upon the entry of a tip onto the register, the supervisory 
authority should be under a duty to arrange an inspection of the tip unless it considers that a 
sufficiently recent and thorough inspection has been conducted. Do you agree? 

Yes: For the higher risk tips, it is likely that there will have been relatively recent inspections, always 
accepting that some tips may be moved into a higher risk category. So the notion that there has 
been a sufficiently recent inspection should be applied and inspection frequency according to risk 
category will dictate future inspections. To demand that all newly registered tips be inspected anew 
would impose a possibly unmanageable burden. 

Question 15: We provisionally propose that (1) the supervisory authority should be under a duty to 
arrange for the compilation of a risk assessment and management plan for any tip included on the 
register; and (2) the Welsh Ministers should have power to prescribe the matters to be included in a 
risk assessment and management plan by statutory instrument. Do you agree? 

Broadly agree: There are others better placed to comment on management plans for coal tips, 
which, incidentally, probably makes this a suitable matter for an appropriate statutory instrument. 
My only query is whether some prioritisation and timescale might be required. Some tips will 



already be appropriately and consistently managed such that existing plans can be approved but 
other high risk sites may be need of more urgent consideration. 

Question 16: We provisionally propose that the risk classification of coal tips should have regard to 
the risk of instability of a tip and the consequences of a slide of spoil. Do you agree? 

Question 17: Should coal tip classification also have regard to the risk the tip presents of pollution, 
combustion or flooding? 

Yes to question 16: Given enduring memories of Aberfan, classification based on slide seems 
entirely appropriate but it ought not to be too narrowly drawn, so for example the Tylorstown tip 
failure could have given rise to devastating flooding which might have included loss of life as well as 
property damage. As for question 17,it is also crucial not to overlook hazards and nuisances caused 
by combustion within tips and potential impacts of coal waste on the wider environment and on 
biodiversity. This can be achieved, however, by measures which go beyond initial risk classification, 
which I would be minded to keep relatively simple and based on existing, post-Aberfan emphasis on 
stability. 

Question 18: We provisionally propose that the coal tips safety legislation should provide for the 
designation of a coal tip by the safety authority as “higher risk” where the tip meets criteria 
prescribed by the Welsh Ministers by statutory instrument. Do you agree? 

Question 19: We seek views on whether the designation of a tip should be by reference to any of the 
following, or other, criteria: (1) the tip shows signs or has a recent history of movement or instability; 
(2) a slide of spoil from the tip would be likely to impact or affect (a) buildings or areas designed for 
human habitation or occupation; (b) a road, railway, canal or other infrastructure; or (c) a 
watercourse; (3) there is a substantial risk of the tip releasing dangerous pollution into the 
environment; (4) there is a substantial risk of the tip causing flooding; (5) there is a substantial risk of 
material in the tip spontaneously igniting; (6) the tip requires engineering work. 

Question 20: We provisionally propose that a person aggrieved by a designation of a coal tip as 
higher risk should have a right of appeal. Do you agree? 

Ranking is a vital factor in risk-based regulation in order to deploy resources to their most protective 
end use. With experience of the regime, and with regard to its possible extension over time, a 
statutory instrument may be best suited to enshrine risk based criteria. I will leave comment on the 
suggested criteria to others with greater and more relevant experience. I certainly agree that a right 
of appeal against both classification and designation should be included and I am assuming that this 
right would be confined to the owner of the tip (rather than say an adjoining property owner). 

Question 21:  We provisionally propose that in the case of a designated tip the supervisory authority 
itself should normally be under a duty to carry out the operations specified in the tip management 
plan for the tip. Do you agree? 

Not sure: I have reservations about this. Once a high risk designation is determined then clearly 
some operational plan is necessary even if this restricts rather than demands activity on the 
designated structure. It is not unusual in environmental law to reach management agreements over 
sites which commit the site owner to agreed activity (as with management agreements for SSSIs 



under the Wildlife and Countryside Act 1981; and see my comments below on questions 22/23). I 
might be minded to allow that if a management plan can be agreed with the owner then that owner 
can be charged with fulfilling the requirements of this agreement under supervision. If the owner 
does not wish to conduct works or in default of any agreement, the authority can then assume 
conduct of the work in question. This may curtail disputes about management plans and provide a 
more conciliatory approach while ensuring that appropriate works are pursued. 

Question 22: We provisionally propose that an authority should be empowered to enter into a tip 
maintenance agreement with the owner of land registered in the tip register, providing for the 
carrying out by the owner of the operations specified in the tip management plan. Do you agree?  

Question 23: Do you agree that a duty of inspection should fall to an authority to ensure compliance 
with the tip maintenance agreement? 

Question 24: We provisionally propose that an authority should be able to make a tip maintenance 
order where  

(1) the owner has failed to comply with an agreement entered into and has been given appropriate 
notice of that failure and reasonable opportunity to rectify it;  

(2) the owner has been offered an agreement and has refused to enter into an agreement on suitable 
terms or has failed to respond within 42 days, and the authority think it unlikely that the owner will 
agree;  

(3) the authority considers the work specified in the order to be urgently necessary; or  

(4) it has been impossible to identify the owner despite having taken specified steps to do so.  

The authority must be satisfied that the measures proposed are proportionate to the objective to be 
achieved. The order must either require the owner to carry out the operations or provide for the 
authority to carry them out. The owner should have a right of appeal against the imposition of a 
maintenance order. Save in the case of an emergency order, the order must provide sufficient time 
within which to appeal. Do you agree? 

Yes to all: My understanding is that present access to tip sites is messy and difficult in practice. Even 
though we are dealing here with less risky tips, the regime is toothless if there is no access to land to 
ensure that inspection and maintenance requirements are met. Provisions of access in (for example) 
the Environment Act 1995 could be extended to NRW to undertake this supervision of site 
maintenance. My support for a maintenance agreement framework may be clear from my response 
to question 21 so that these and the step-in rights for the authority could work across all 
classifications including designated sites. I believe that the sort of checks necessary to ensure that 
maintenance agreements are met will not be substantially different to the type of checks that NRW 
makes for a variety of regulated facilities/activities.  

In relation to question 24, I am a little doubtful about the words “and the authority think it unlikely 
that the owner will agree” in 24 (2). I think that it might be easier to state that the absence of any 
response within the 42 day period is deemed a refusal to enter into an agreement. While I agree that 
the content of any maintenance agreement should be proportionate, this type of provision may be 



better filled out in guidance. For emergency orders (which should be rare for undesignated tips) I 
would demand that the supervisory authority conduct the work so that the owner can appeal the 
imposition of any charges for this work on appeal. 

Question 25: Do you think that responsibility for tip maintenance agreements for lower risk tips 
should fall to the supervisory authority or lie with local authorities? If you think that responsibility 
should lie with the local authority, should this include both making and supervising the agreements, 
or should the supervisory authority be given the duty to make the agreement? 

I would prefer that all levels of coal tip sites fall within the same regime of supervisory responsibility. 
There are examples (air pollution under Part 1 and contaminated land under Part 2A of the 
Environmental Protection Act 1990) where responsibility is shared in accordance with risk, and this 
may spread the cost of administration but at the expense of a less coherent system. In accordance 
with what is said above, I would prefer split responsibility in relation to registration, classification 
and designation discharged by the coal authority and supervision and enforcement discharged by 
NRW. There may be some downside in losing local authority expertise but this might be dealt with in 
recruitment of staff into the agencies charged with coal tip safety. 

Question 26: We provisionally propose that (1) persons authorised in writing by the supervisory 
authority or any other public body charged with functions under the coal tip safety scheme should 
have a power of entry upon land for the purposes of (a) inspecting or carrying out tests upon a 
known or suspected coal tip; and (b) performing, supervising or inspecting works of maintenance or 
remedial operations upon a coal tip; (2) the power of entry should be exercisable upon 48 hours’ 
written notice to the owner and any other person known to be in occupation of the land or in an 
emergency; (3) the supervisory authority or any other public body charged with functions under the 
coal tip safety scheme should have power to apply to a justice of the peace authorising entry by 
force; (4) persons authorised to enter land under these provisions should have power to take with 
them other persons or equipment as necessary; and (5) obstruction of any authorised person or of an 
inspection, test or works should be a summary offence. Do you agree? 

Question 27: We provisionally propose that failure, without reasonable excuse, to comply with a tip 
maintenance order should be a summary offence. Do you agree? 

Yes but see my answer to questions 22 – 24 above. One advantage of placing enforcement in the 
hands of NRW is that the enforcement powers under the 1995 Act can apply and regulatory 
guidance can be amended to include enforcement duties in relation to any new legislation of coal tip 
safety. Similarly for question 27, provisions for failure to comply with a notice served by NRW will 
open up the possibility of prosecution and note that this allows for the possibility of civil sanctions in 
accordance with the Environmental Civil Sanctions (Wales) Order 2010 and the deployment of NRW 
Guidance on Enforcement and Sanctions. 

Question 28: We provisionally propose that the supervisory authority and any other public bodies 
having functions under the coal tip safety scheme should have a general power to charge fees and 
expenses to the owner of land containing a tip, which could include periodic charges. Do you agree? 

Yes: Note that waste charging powers are subject to amendment in the current Environment Bill and 
these apply to Wales but it is presumably too late to use this as a vehicle for coal tip waste. Since 



1969, the charging regimes for regulation have changed a good deal and such charges would not be 
out of line with those levied in other areas of environmental regulation. A tiered charge for annual 
registration which takes into account classification and risk may provide a simple model based on 
the regulatory licensing model. 

Question 29: Is it appropriate for legislation underpinning a new coal tip safety regime to include  

(1) a power to sell material not belonging to the owner of a coal tip that is removed from a tip in the 
course of remedial work on the tip; if so, should it be accompanied by a duty to account to the owner 
for the proceeds of sale?  

(2) provision for compensation where an order to carry out remedial works is revoked?  

(3) a duty to compensate persons other than the owner of a tip for damage to or disturbance of 
enjoyment of land in consequence of tests or remedial operations?  

(4) provision for the discretionary award of financial contributions to the liability of an owner?  

If so, should the categories of person liable be as set out in section 19(1) of the Mines and Quarries 
(Tips) Act 1969 and the circumstances to be taken into consideration be as set out in section 19(4) of 
the Act? If they should not be, what alternative provision should be made? 

On the whole these provisions appear over-elaborate and cumbersome. I have no real knowledge as 
to whether they have been widely used but I should have thought that there are alternative 
remedies in some of the instances above and that, if agreements are negotiated, then these could 
include the types of provisions above. 29(1) does raise an interesting issue if one were to seek to 
realise value from coal waste (see below) but again n this might be a matter for agreement. 

In terms of jurisdiction for appeals, I would support a move from the court to the tribunal system 
with the First Tier General Regulatory Chamber (Environment) as the appropriate venue. Note that 
there has been some discussion in Wales in the Environmental Governance Stakeholder Group of 
the proposed Environment Commission for Wales pursuing, as necessary, environmental review 
before the Upper Tribunal where there is an alleged failure by a public body in Wales to comply with 
environmental law. 

Question 30: Do you think that a panel of engineers with specialist qualifications to inspect and 
supervise prescribed types of work on coal tips is a good way to ensure consistency and safety? 

I do agree that it is important to retain expertise in this area and to make provision for future 
training and qualification. I am less sure whether this fits within a statutory framework since these 
objectives could be pursued with the assistance of professional bodies (such as the ICE) and by 
supervisory authorities using appropriately qualified persons on a consultancy basis as necessary. I 
have reservations about obliging private owners to instruct an engineer from a limited panel, though 
I could see that there might be room for expert determination to resolve disputes regarding stability 
and associated matters as a means of dispute resolution and perhaps provisions to this regard could 
be included in model agreements. 



Question 31: Do you think that the Welsh Ministers should be able to give directions to the 
supervisory authority and other relevant parties regarding actions to be taken in response to a coal 
tip emergency? 

Question 32: Do you think that the power of the supervisory authority to take action in an emergency 
pursuant to regulation 40 of the Environmental Permitting Regulations (England and Wales) 2016 
should be widened? If so, in what way? 

Question 33: Do you suggest any other approaches to deal with clashes between environmental 
legislation and tip safety? If so, please set them out. 

This is an important issue in my view and one that affects not only threatened tip failures but 
remediation and clean up in the aftermath of a failure (Question 32), where valuable time could be 
lost if ordinary procedures of environmental permitting are to apply.  I cannot think that amendment 
of Regulation 40 of the Environmental Permitting (England and Wales) Regulation is appropriate. A 
Supervisory Authority ought not to need to invoke a defence in order to take urgent action. The 
problem is exacerbated if my suggestion of NRW as an enforcement authority is employed, perhaps 
requiring that there be some independent oversight of emergency activity. It may well be that 
Ministerial directions are the most appropriate solution and that these could direct the date by 
which necessary permits are obtained (rather than amending Regulation 40). 

In answer to question 33, I am sceptical that there is much scope in changing waste definitions to 
accommodate coal tip stabilisations, since it does appear to me that we are dealing with 
unrecovered and untreated waste. Contrary to the view expressed in the Consultation Paper, it 
might be that a specific waste exemption for storage of coal waste in the course of or pending re-
engineering (with appropriate limits of time and volume) might assist. To avoid the considerable 
retroactive regulatory applications that beset Tylorstown, might we accept that registered coal tips 
are deemed to have the necessary planning and permitting status to store coal waste under the 
terms of the maintenance agreements and that ‘in situ’ remediation work (accepting that some of 
the spoil might lie outside the site) to re-engineer the site, in accordance with a new WMP, is 
treated as a variation of existing approvals? 

Question 34: Do you think that new tip safety legislation should be combined with provision for the 
consideration of tip reclamation? If so, do you favour any particular model? 

I do think that it would be ideal to bring imaginative solutions to bear rather than to accept that coal 
tips are simply hazards that we must manage. A great deal of good might come from reclamation in 
harmony with relevant Welsh legislation on sustainability. I do wonder whether gasification of coal 
waste with carbon capture could be a basis for the production on blue hydrogen. I have little idea 
whether technically coal waste would be a suitable feedstock, but this type of solution may have the 
capacity to turn a liability into an asset. 
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