
 

 

        

        

        

        

 

 

 

23/12/2020 

 

Law Commission on Hate Crime 

 

To whom it may concern 

 

I write with great urgency as a Christian and a British citizen as to the freedom of speech against the 

background of ‘hate crime’.  For centuries in this country we have enjoyed the liberty of preaching in 

the street the Gospel of God’s salvation for all. 

 

We do not wish to return to the dark times where faithful persons were imprisoned for preaching 

the Gospel.  

 

In making new laws we should not give scope to extremists’ views and appeal to you not to give 

scope to new laws that would restrict freedom of speech that is enjoyed in this great country. 

 

Yours sincerely  

 



23rd December 2020 

 

Hate Crime Team 

Law Commission 

1st Floor, 52 Queen Anne’s Gate 

London SW1H 9AG 

 

Dear Sirs 

 

HATE CRIME: CONSULTATION 

 

I write in response to the above matter as a committed Christian to convey my concerns that the 

proposals for the reform of hate crime and hate speech laws does not give rise to unintentional 

consequences.  

 

In particular, I am concerned that although such legal reform may be desirable and well-intentioned, 

it may conflict with freedom of speech and thereby impact on the liberty which we have in this country 

to freely proclaim the Christian Gospel in our streets and on well-established scriptural principles held 

by those of the Christian faith, for which many have been prepared to give their lives in the past. 

 

Evidence of the growing intolerance of some parts of society to such Christian values is eloquently set 

out in the Christian Institute publication Marginalising Christians (2009) and associated litigation. 

 

Tim Farron MP has said: ‘The Bible tells us regularly that our faith will go against the grain, that we’ll 

suffer for being a Christian. Being Christian is not meant to be easy.’  I concur with that statement but 

am simply concerned that the proposed reform of Hate Crime and Hate Speech Law does not result in 

increased conflict with those who are intolerant of faith values, leading to further litigation of this 

character. 

 

I fully support the specific rationales for hate speech laws, including the four key objectives set out in 

Chapter 3 of the Consultation Paper, provided that the proposed reforms also give due weight to the 

important rights including freedom of expression. 

 

I would be grateful if these considerations are given due weight in your ongoing deliberations and 

your recommendations to Government. 

 

Yours faithfully 

 

 

 



 

 

 

 

https://www.lawcom.gov.uk/project/hate-crime/


 

 

 



 

 

 

 









 

 

 

 



 

 

 

 

 

 





 

 

 

 













DRAFT: Misogyny as a hate crime: Rights of Women position paper 
 
Introduction 
 
Rights of Women (ROW) welcomes collective efforts to challenge the misogynistic attitudes 
that underlie offences committed against women. Women are disproportionately the victims 
of sexual offences,1 FGM,2 forced marriage,3 domestic abuse4 and sexual harassment.5  
 
Our experience of providing legal advice to women reinforces that the crimes they 
experience are overwhelmingly committed by men, and reflective of misogynistic attitudes 
and a desire to maintain patriarchal power and dominance over women – reinforcing deeply 
damaging, socially constructed views on gender roles.  
 
We note the absence of specific protections for women in the existing hate crime 
legislation.6 We also agree that a transformative approach is needed to ensure that women’s 
experiences of crime are taken seriously and that the underlying causes of offending against 
women are addressed – through policy, operational and culture changes in the criminal justice 
system and more widely.   
 
However, for the reasons outlined below, Rights of Women have some concerns around the 
unintended consequences of reforming hate crime laws to introduce misogyny as a hate crime.    
 
Misogyny as a motivator in crime  
 
On ROW’s assessment, it is highly likely that any hate crime law developed around this issue 
will use the terms ‘motivated by hostility based on sex’ as opposed to ‘motivated by misogyny’. 
Indeed, a recent proposed amendment to the Domestic Abuse Bill7 used the term ‘hostility or 
prejudice based on sex’ in relation to a requirement for police to record offences where this 
was present. This reflects the language of the Equality Act 2010, under which sex is a 
generally defined characteristic, with no specific protection in place for women.  
 
However, when the Law Commission undertook their wide-ranging and detailed research into 
hate crime, they found little evidence to suggest that criminal targeting against men based on 
hostility or prejudice towards their gender is prevalent or causes additional harm. 8  
 

 
1
 Office of National Statistics. Sexual Offences in England and Wales: year ending March 2017 . Available at 

https://www.ons.gov.uk/peoplepopulationandcommunity/crimeandjustice/articles/sexualoffencesinenglandan 

dwales/yearendingmarch2017 
2
 Office for National Statistics. Domestic Abuse in England and Wales, year ending March 2018. Available at: 

https://www.ons.gov.uk/peoplepopulationandcommunity/crimeandjustice/bulletins/domesticabuseinenglanda 
ndwales/yearendingmarch2018  
3
 Clinical Audit and Registries Management Service. Female Genital Mutilation (FGM) Enhanced Dataset April 2018 to March 

2019. Available at: https://digital.nhs.uk/data-and-information/information-standards/information-standards-and-data-collections-

including-extractions/publications-and-notifications/standards-and-collections/scci2026-female-genital-mutilation-enhanced-
dataset#current-release  
4
 Home Office. Forced Marriage Unit Statistics 2018 . Available at 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/8697 64/F 

orced_Marriage_Unit_Statistics.pdf  
5
 Women’s and Equalities Committee (2017-19). Sexual Harassment of women and girls in public places. HC 701. Para 28. 

Available at https://publications.parliament.uk/pa/cm201719/cmselect/cmwomeq/701/701.pdf. 
6
 See: Crown Prosecution Service. How the CPS defines hate crime. Available at: https://www.cps.gov.uk/crime-info/hate-crime  

7
 In June 2020, an amendment tabled to the Domestic Abuse Bill by Stella Creasy (Labour MP for Walthamstow), Christine 

Jardine (Liberal Democrat MP for Edinburgh West) and Liz Saville Roberts (Shadow Plaid Cymru Spokesperson for Women 

and Equalities), sought to require all police forces to record offences which involved hostility or prejudice based on sex. The 
amendment was subsequently withdrawn after debate during the public bill committee in the House of Commons. The bill is 

currently awaiting its second reading in the House of Lords. 
8
 Law Commission (2020). Hate crime laws: a consultation paper. Available at: https://s3-eu-west-2.amazonaws.com/lawcom-

prod-storage-11jsxou24uy7q/uploads/2020/10/Hate-crime-final-report.pdf  
A consultation paper. Paras 12.82-12.84 and 12.203. Available at: https://s3-eu-west-2.amazonaws.com/lawcom-prod-storage-

11jsxou24uy7q/uploads/2020/10/Hate-crime-final-report.pdf  

https://www.ons.gov.uk/peoplepopulationandcommunity/crimeandjustice/articles/sexualoffencesinenglandan%20dwales/yearendingmarch2017
https://www.ons.gov.uk/peoplepopulationandcommunity/crimeandjustice/articles/sexualoffencesinenglandan%20dwales/yearendingmarch2017
https://www.ons.gov.uk/peoplepopulationandcommunity/crimeandjustice/bulletins/domesticabuseinenglanda%20ndwales/yearendingmarch2018
https://www.ons.gov.uk/peoplepopulationandcommunity/crimeandjustice/bulletins/domesticabuseinenglanda%20ndwales/yearendingmarch2018
https://digital.nhs.uk/data-and-information/information-standards/information-standards-and-data-collections-including-extractions/publications-and-notifications/standards-and-collections/scci2026-female-genital-mutilation-enhanced-dataset#current-release
https://digital.nhs.uk/data-and-information/information-standards/information-standards-and-data-collections-including-extractions/publications-and-notifications/standards-and-collections/scci2026-female-genital-mutilation-enhanced-dataset#current-release
https://digital.nhs.uk/data-and-information/information-standards/information-standards-and-data-collections-including-extractions/publications-and-notifications/standards-and-collections/scci2026-female-genital-mutilation-enhanced-dataset#current-release
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/869764/F%20orced_Marriage_Unit_Statistics.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/869764/F%20orced_Marriage_Unit_Statistics.pdf
https://www.cps.gov.uk/crime-info/hate-crime
https://publications.parliament.uk/pa/bills/cbill/58-01/0096/amend/domestic_pro_pbc_0616.pdf
https://s3-eu-west-2.amazonaws.com/lawcom-prod-storage-11jsxou24uy7q/uploads/2020/10/Hate-crime-final-report.pdf
https://s3-eu-west-2.amazonaws.com/lawcom-prod-storage-11jsxou24uy7q/uploads/2020/10/Hate-crime-final-report.pdf
https://s3-eu-west-2.amazonaws.com/lawcom-prod-storage-11jsxou24uy7q/uploads/2020/10/Hate-crime-final-report.pdf
https://s3-eu-west-2.amazonaws.com/lawcom-prod-storage-11jsxou24uy7q/uploads/2020/10/Hate-crime-final-report.pdf


ROW’s reservation around the use of ‘sex’ in this context is that such framing undermines the 
recognition that misogynistic attitudes underlie offending against women,  and the specifically 
gendered experience of violent crime.  
 
Misogyny, and crimes motivated by misogyny, are both normalised in our society. ROW 
absolutely recognises the need for recognition of this fact within the criminal justice system 
and its agencies. However, we are not confident that making hostility based on sex a hate 
crime will secure such an outcome. We are concerned that introducing hate crime on the basis 
of sex will inevitably leave some crimes against women being classified as ‘non-misogynistic’, 
which does not reflect ROW’s view that all crimes committed against women are done so in 
the context of entrenched misogyny.  
 
We are mindful of the impact that such a change will have on the prosecution process – for 
example, the need for the prosecution to prove the presence of specific hostility based on sex 
despite an acceptance of the widespread misogyny that underpins violence against women 
and girls. Given the aforementioned normalised nature of such prejudices underlying offending 
of this sort, proving specific hostility may be challenging – and ROW note that this is an 
obstacle across the board for many hate crime strands. This potential invalidation of their 
experience may give rise to complex and traumatic feelings for survivors.9  
 
In practice, it is not clear under what circumstances hate incidents or crimes will be recorded 
as motivated by hostility based on sex and which will not – and ROW would urge careful 
consideration of what each outcome means for the survivor.  
 
Specialist approaches to Violence Against Women and Girls (VAWG) 
 
Rights of Women urges caution around introducing an approach to hate crime which could 
dilute the specific expertise built up in the VAWG sector. We are particularly mindful of the 
risks of domestic abuse and sexual violence being subsumed under the umbrel la of hate 
crime. While such crimes are undeniably motivated by misogyny, a specific approach is 
needed, with a carved out area of specialist understanding resourced by expert knowledge 
and experience. Discrete expertise and approaches have been developed to support survivors 
of VAWG, and it is essential that these approaches, including those ‘by and for’ Black and 
minoritised women, are protected and not – entirely inadvertently – diluted by a reframing as 
part of hate crime law.  
 
There is also a risk that the sheer number of crimes motivated by misogyny will have a 
detrimental impact on essential conversations around other strands of hate crime, or to 
marginalise those experiences.  
 
Trans and non-binary survivors 
 
We note that trans and non-binary people are one of the most hidden groups of victims of hate 
crime. A recent report by Galop found that four in five trans people had experienced a form of 
transphobic hate crime in the last year, and only one in seven had reported their experience 
to the police.10 While we note protections for trans people exist under a separate strand of 
hate crime, it is essential that any formulation of misogyny as a hate crime is accessible to the 
trans community, and that this position is secured in consultation with experts (i.e. GALOP).  
 
 
A wider response to crimes motivated by misogyny  

 
9
 Ibid, para 12.122. On trauma resulting from rape trials, see: C Waxman (2019), The London Rape Review. Available at: 

https://www.london.gov.uk/sites/default/files/vcl_rape_review_-_final_-_31st_july_2019.pdf  
10

 Galop (2020). Transphobic Hate Crime Report 2020. Available at: http://www.galop.org.uk/transphobic-hate-crime-report-

2020/  

https://www.london.gov.uk/sites/default/files/vcl_rape_review_-_final_-_31st_july_2019.pdf
http://www.galop.org.uk/transphobic-hate-crime-report-2020/
http://www.galop.org.uk/transphobic-hate-crime-report-2020/


 
ROW notes that many survivors of violence against women and girls face significant barriers 
in reporting to the police. For example, migrant women subject to racist hostile environment 
policies may be fearful of reporting crime to the police11 and Black and minoritised women may 
distrust the police after experiencing over-policing and disproportionate surveillance in their 
communities.  
 
Rights of Women also recognises the validity of a range of debates taking place around the 
concept of hate crime and whether the current approach and legislation is the best approach 
to these complex societal problems. Any response, of course, needs to go far wider than 
the criminal justice process alone.  
 
We will continue to work in solidarity with women’s organisation across the sector to ensure 
that all women are able to secure justice and safety through the law.  

 
11

 See the Step Up Migrant Women campaign: https://stepupmigrantwomen.org/  

https://stepupmigrantwomen.org/
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Introduction 

1. The Equality and Human Rights Commission (the EHRC) is a statutory body 

established under the Equality Act 2006. It operates independently to 

encourage equality and diversity, eliminate unlawful discrimination, and 

protect and promote human rights. The EHRC enforces equality legislation on 

age, disability, gender reassignment, marriage and civil partnership, 

pregnancy and maternity, race, religion or belief, sex and sexual orientation. It 

encourages compliance with the Human Rights Act 1998 and is accredited at 

UN level as an ‘A status’ National Human Rights Institution, in recognition of 

its independence, powers and performance. 

 

2. The EHRC has previously recommended that the Law Commission  

undertake a comprehensive review of the law in relation to hate crime, and 

welcomes the opportunity to provide evidence to inform the Commission’s 

proposals to extend protections and increase parity of treatment for different 

protected characteristics, subject to the considerations we set out below.1  We 

have worked extensively on hate crime and hate speech issues in the past2 

and are committed to continue working to achieve improvements in the policy 

and legal frameworks that protect people from identity-based harm.  As part of 

our equality and human rights Measurement Framework 3 we monitor the 

prevalence of hate crime and report progress in tackling hate crime to the UN 

under the UK’s international human rights treaty obligations.  

 

 

Background Information 

 

Hate crime and human rights 

 

                                            
1 The Commission’s recommendations are contained in full in EHRC (2016), Response to the Home 
Affairs Select Committee inquiry on hate crime and its violent consequences. 
2 The EHRC has always worked to understand and tackle harassment, hostility and hatred and 

have been involved in a number of initiatives both to research its extent, and to propose solutions 
to the need to secure greater community cohesion. We would like to highlight in particular our work 
on Developing a national barometer of prejudice and discrimination in Britain by Dominic Abrams, 
Hannah Swift (University of Kent) and Diane Houston (Birbeck, University of London) (Research 
Report no.119) which is a broader, more conceptual analysis of prejudice which helps to underpin 
our thinking. 
3 We use a single measurement framework to monitor equality and human rights in Britain, see: 
https://www.equalityhumanrights.com/en/publication-download/measurement-framework-equality-
and-human-rights. 

https://www.equalityhumanrights.com/en/legal-responses/response-home-affairs-select-committee-inquiry-hate-crime-and-its-violent
https://www.equalityhumanrights.com/en/legal-responses/response-home-affairs-select-committee-inquiry-hate-crime-and-its-violent
https://www.equalityhumanrights.com/sites/default/files/national-barometer-of-prejudice-and-discrimination-in-britain.pdf
https://www.equalityhumanrights.com/sites/default/files/national-barometer-of-prejudice-and-discrimination-in-britain.pdf
https://www.equalityhumanrights.com/sites/default/files/national-barometer-of-prejudice-and-discrimination-in-britain.pdf
https://www.equalityhumanrights.com/en/publication-download/measurement-framework-equality-and-human-rights
https://www.equalityhumanrights.com/en/publication-download/measurement-framework-equality-and-human-rights
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3. The European Court of Human Rights (ECtHR) has acknowledged that the 

enactment of specific legislation concerning hate crime, and the effective 

investigation and prosecution of suspected hate crimes, are positive duties 

imposed on the contracting States under the European Convention on 

Human Rights (ECHR).  This has been established by reference to Article 2 

ECHR (right to life, see Zashevi v Bulgaria), Article 3 ECHR (the prohibition 

against inhuman or degrading treatment, see Beganovic v Croatia and 

Dordevic v. Croatia4) and Article 8 ECHR (respect for private life, see MC v 

Bulgaria5). A failure to take into account the underlying motives behind hate 

crimes and treat them as ‘ordinary’ crimes may constitute a form of unlawful 

discrimination contrary to the principles set out in Article 14 ECHR.6  

 

4. We recognise that the Law Commission has undertaken extensive 

consideration of human rights principles in developing its proposals.  

However, the EHRC would like to emphasise the importance of effectively 

protecting Article 10 rights to freedom of expression while protecting people 

from harm.   

 

ECHR Article 10 Freedom of expression7 

 

5. Everyone has the right to freedom of expression. This means everyone has 

the right to express lawful views and opinions freely, in speech or in writing, 

without interference from the state or other bodies carrying out public 

functions. This is true even when these views or opinions may ‘offend, shock 

or disturb’8 others.   

 

6. The ECtHR has described the right to freedom of expression as one of the 

‘essential foundations of a democratic society’9 because it gives everyone the 

right to exchange information, debate ideas and express opinions, including 

political views. Respectful debate and conversation helps us to challenge 

discrimination, intolerance and harmful attitudes, and build strong, positive 

                                            
4 Zashevi https://www.bailii.org/eu/cases/ECHR/2010/1847.html ; Beganovic 
https://www.bailii.org/eu/cases/ECHR/2009/992.html ; Dordevic 
https://www.bailii.org/eu/cases/ECHR/2012/1640.html 
5 http://www.worldlii.org/eu/cases/ECHR/2017/955.html 
6 see Nachova and Others v. Bulgaria [GC], nos. 43577/98 and 43579/98, § 160, ECHR 2005-VII) 
7 https://www.echr.coe.int/documents/convention_eng.pdf 
8  Handyside v UK https://www.bailii.org/eu/cases/ECHR/1976/5.html; Observer and Guardian v UK 

https://www.bailii.org/eu/cases/ECHR/1991/49.html 
9 Handyside v UK https://www.bailii.org/eu/cases/ECHR/1976/5.html 

https://www.bailii.org/eu/cases/ECHR/2010/1847.html
https://www.bailii.org/eu/cases/ECHR/2009/992.html
https://www.bailii.org/eu/cases/ECHR/2012/1640.html
http://www.worldlii.org/eu/cases/ECHR/2017/955.html
https://hudoc.echr.coe.int/eng#{"appno":["43577/98"]}
https://hudoc.echr.coe.int/eng#{"appno":["43579/98"]}
https://www.echr.coe.int/documents/convention_eng.pdf
https://www.bailii.org/eu/cases/ECHR/1976/5.html
https://www.bailii.org/eu/cases/ECHR/1991/49.html
https://www.bailii.org/eu/cases/ECHR/1976/5.html
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communities.  Freedom of expression also supports artistic, scientific, 

educational and commercial development.  

 

7. The EHRC has published guidance about the legal framework governing 

freedom of expression.10  

 

Restrictions on Article 10 rights  

 

8. Public authorities can only place restrictions on freedom of expression if they 

can show that their action is lawful, necessary and proportionate (in other 

words, that it is appropriate and no more than necessary to address the issue) 

in order to protect the wider interests of society – for example, for national 

security or to prevent crime.  

 
9. The courts generally say that the right to free expression should not be 

restricted just because other people may find it offensive or insulting. The 

police, Crown Prosecution Service and courts have to protect Article 10 rights 

when deciding whether an act or speech breaks the law. This decision usually 

depends on a number of factors, including the context of the speech and its 

purpose, as well as the actual spoken or written words. 

 

10. Speech that is intended to inform rather than offend attracts greater 

protection, even if it could be seen as discriminatory. An intolerant point of 

view is likely to be protected if it is expressed in a political speech or a public 

debate where different points of views are being exchanged and are open to 

challenge. However, speech may lose the protection of Article 10 if it is used 

to abuse the rights of others, for example by inciting hatred. 

 

11. The ECHR also includes other rights that may be relevant to situations 

involving freedom of expression, including: 

 Article 9: right to hold and manifest a religion or belief 

 Article 11: right to freedom of assembly and association 

 Article 14: right to non-discrimination in the enjoyment of Convention 

rights 

 Article 17: prohibition on Convention rights being use to destroy or 

prevent enjoyment of the Convention rights of others 

 

                                            
10 EHRC (2015), Freedom of Expression legal framework  

https://www.equalityhumanrights.com/en/publication-download/freedom-expression-legal-framework
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12. Article 10 rights can be limited if the content of communication, on and offline, 

breaches criminal law. Any changes to hate crime law must effectively 

balance sanctions for hate crime with the right to freedom of expression.  

Some of the criminal offences that may occur in relation to speech include:  

 speech causing fear or provocation of violence 

 acts intended or likely to stir up hatred on grounds of race, religion or 

sexual orientation 

 speech amounting to a terrorism related offence, and 

 harassing a person or causing them alarm or distress. 

 

International obligations  

 

13. The United Kingdom has signed and ratified a number of international 

conventions which include obligations relating to hate crime, including the 

International Convention on the Elimination of All Forms of Racial 

Discrimination (CERD)11 and the United Nations Convention on the Rights of 

Persons with Disabilities (CRPD)12. As a matter of international law, the UK is 

bound to respect, protect and fulfil the rights contained in these conventions 

which means ensuring domestic laws comply with them.   

 

14. In 2015, the UN High Commissioner for Human Rights produced a series of 

recommendations to combat discrimination and violence against individuals 

based on their sexual orientation and gender identity. In August 2016, UN 

CERD issued recommendations to the United Kingdom on what it should do 

to tackle race hate crime.  

 

15. The Law Commission’s consultation accordingly plays a crucial role in 

ensuring that the Government is held to account for implementation of the 

UN’s recommendations. Given this, the EHRC, as the body tasked by statute 

with promoting human rights law, has indicated here where the Law 

Commission can take forward the UN’s recommendations in its proposals for 

legislative reform.  

 

16. Any new hate crime legislation must uphold existing rights under the 

European Convention on Human Rights (ECHR), the Equality Act 2010 and 

be consistent with the UK’s UN Treaty obligations.  

 

                                            
11 International Convention on the Elimination of All Forms of Racial Discrimination (CERD), Article 5 
12 Convention on the Rights of Persons with Disabilities (CRPD) 
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Our response  

17. We have focused our response specifically on the four main provisional 

proposals detailed on page 10 of the hate crime consultation paper summary 

most relevant to our work and remit, and not the full consultation paper. 

However, there are three questions in that latter document to which we also 

respond briefly here.13  Our response relates to the legal and policy 

framework for hate crime in England and Wales, but draws upon our separate 

response to the consultation on hate crime legislation for Scotland14.   

 

18. We agree that hate crime laws should, as far as is practicable, be brought 

together in the form of a single ‘Hate Crime Act’,15 and continue to specify 

protected characteristics16. Simplifying and consolidating existing legislation, 

and including any new protections, would make the law easier to understand 

and ensure that it applies consistently, where appropriate, to those currently 

protected by hate crime legislation and any new groups included.  Doing so 

would also help address inconsistencies in charging decisions, prosecutions 

and sentencing which lead to unequal outcomes for different groups.   

 

19. This new, consolidated Act should continue offering protection to all five of the 

current protected characteristics covered by existing hate crime laws: race, 

religion, disability, sexual orientation and transgender identity. We note the 

proposals to extend protection to other protected characteristics, and respond 

to those below. 

 

20. In our view the current motivation test should be amended to consider  

whether the crime was motivated by prejudice, in addition to hostility, towards 

the protected characteristic. We are concerned that ‘hostility’ does not 

properly capture the exploitative nature of some crimes against disabled 

people, for example, as these crimes are likely to be characterised by other 

motivations, making it more difficult to prove a crime was a hate crime in the 

context of disability compared to other characteristics.17 Amending the test to 

                                            
13 Law Commission (2020) Hate crime consultation paper 
14 Response to the consultation on hate crime legislation for Scotland EHRC (2020). 
15 Law Commission (2020), Hate crime consultation paper, consultation Q1 ‘We provisionally propose 
that a single “Hate Crime Act” be used to bring together the various reforms to hate crime laws 
proposed in this paper’ 
16 Law Commission (2020), Hate crime consultation paper, consultation Q2, ‘We provisionally propose 
that the law should continue to specify protected characteristics for the purposes of hate crime laws’ 
17 Theos Think Tank. (2020) What are hate crime laws and should they be reformed? 

https://s3-eu-west-2.amazonaws.com/lawcom-prod-storage-11jsxou24uy7q/uploads/2020/10/Hate-crime-final-report.pdf
https://www.equalityhumanrights.com/en/our-work-scotland/our-work-scotland/consultations-scotland
https://www.lawcom.gov.uk/project/hate-crime/
https://www.lawcom.gov.uk/project/hate-crime/


 

 

 

 

 

6 

include ‘prejudice’ would ensure that a wider range of behaviours could be 

considered and correctly flagged as possible hate crime and provide a more 

accurate recording of offences. We also recommend that any new legislation 

includes a legal definition of prejudice for this purpose, and that detailed 

guidance is produced for CPS guidance and criminal justice agencies to 

ensure that the motivation can be clearly demonstrated in court.18   

 

21. We agree with the Law Commission’s proposals that the existing 

provisions concerning the stirring up of hatred offences where intention 

cannot be demonstrated should be revised so they are formulated in the 

same way as the other stirring up hatred offences. This would mean 

removing ‘insulting’ from the threshold so that the offences should cover 

only ‘threatening or abusive’ words or behaviour.19 We are persuaded 

that it would be safe to remove the word ‘insulting’ by the evidence 

advanced by Lord Bracadale.20   

 

Question 1: Establish criteria for deciding whether any additional 

characteristics should be recognised in hate crime laws:  

 

22. We agree that a combination of the three criteria as set out in the Law 

Commission’s summary consultation paper (Demonstrable need, Additional 

harm, and Suitability) are the most sensible approach for deciding whether 

any additional characteristics should be recognised in hate crime laws. No 

single criterion would be sufficient to address the nuance of hate crime and 

identity-based harassment.  

 

Question 2: Add the characteristic of sex/gender to hate crime laws, but note 

that further thought is needed in relation to the implications of this in the 

context of sexual offences and domestic abuse. We also ask for stakeholder 

                                            
18 Law Commission (2020), Hate crime consultation paper, Q6 ‘We invite consultees' views as to 
whether the current motivation test should be amended so that it asks whether the crime was 
motivated by hostility or prejudice towards the protected characteristic’ 
19Law Commission (2020), Hate crime consultation paper, Q13: Where it cannot be shown that 
the defendant intended to stir up hatred, we provisionally propose that the offences should cover 
only “threatening or abusive” (but not “insulting”) words or behaviour likely to stir up hatred. Do 
you agree? 
20 Independent review of hate crime legislation in Scotland: Lord Bracadale report (2018), p67, 5.41: 
‘The Director of Public Prosecutions advised that the Crown Prosecution Service (CPS) had been 
unable to find any case that could not be characterised as ‘abusive’ as well as ‘insulting’ and took the 
view that from the perspective of the prosecution the word ‘insulting’ could safely be removed without 
undermining the ability of the CPS to bring prosecutions.’ 

https://www.lawcom.gov.uk/project/hate-crime/
https://www.lawcom.gov.uk/project/hate-crime/
file:///C:/Users/ahussain/Downloads/00535892.pdf
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views in respect of the characteristics of “age”, “sex workers”, 

“homelessness”, “alternative subcultures” and “philosophical beliefs”: 

 

23. The EHRC has long recommended that the UK Government consider 

amending hate crime legislation to extend protections on the basis of sex or 

gender, but only in relation to aggravated offences.21 As such we are 

supportive of the proposal to add the characteristic of sex, in line with the 

Equality Act 2010 definition, to hate crime laws. However, we agree that 

further thought is needed in relation to the implications of this in the context 

of sexual offences and domestic abuse, as noted in the consultation 

paper.22 Further consideration may also be required to assess the 

relationship between sex and gender, and whether the definition should 

cover perceived sex, for example if a trans woman without a Gender 

Recognition Certificate was targeted for being a woman.  

 

24. In our response23 to the consultation on hate crime legislation for Scotland 

we note Lord Bracadale’s analysis ‘that [while] the essence of the conduct 

which we are seeking to cover is usually against women, it is not 

inconceivable that there could be hostility against a man’.  

 

25. The experiences of women and girls online is an example of this issue.  A 

Home Affairs Committee inquiry into online hate and abuse found that women 

had become particular targets for abuse and misogynistic harassment. 

Evidence to the inquiry indicated that around two-thirds of female users of 

Facebook and Twitter had received abuse online, including sexist messages, 

politically extremist hate, unwanted sexual messages or images, stalking and 

threats of violence.24 It recommended a full review of the legal provisions, 

which largely predate the use of social media, to ensure they are up-to-date.25  

 

26. The UK Government’s proposed internet safety strategy acknowledges that 

women are more likely than other groups to experience online harassment, 

                                            
21 EHRC, (2019), Our formal submission to the UN Committee on the Elimination of All Forms of 
Discrimination Against Women: Women’s rights and gender equality  
22 Law Commission (2020), Hate crime consultation paper, Q2: ‘Should the characteristic of “sex or 
gender” be added to the characteristics protected by hate crime laws?’ 
23 EHRC (2020), Our response to the consultation on hate crime legislation for Scotland  
24 Fawcett Society (2017), written evidence to the Home Affairs Select Committee [accessed: 22 
November 2017]. Research by Demos in 2016 has also explored the scale of misogynistic abuse 
through Twitter [accessed: 29 November 2017]. 
25 Home Affairs Committee (2017), ‘Hate crime: abuse, hate and extremism online’ [accessed: 29 
November 2017]. 

https://www.equalityhumanrights.com/sites/default/files/womens-rights-and-gender-equality-in-2018-summary-update_report-long-version.pdf
https://www.lawcom.gov.uk/project/hate-crime/
http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/home-affairs-committee/hate-crime-and-its-violent-consequences/written/48761.pdf
https://www.demos.co.uk/blog/misogyny-online/
https://www.demos.co.uk/blog/misogyny-online/
https://www.parliament.uk/business/committees/committees-a-z/commons-select/home-affairs-committee/inquiries/parliament-2015/inquiry7/
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and that the nature of abuse can be acutely gendered, for example involving 

threats of rape.26 The strategy sets out a number of actions to improve safety 

online overall, as well as specific actions to address women’s safety online, as 

referenced in the VAWG strategy.27  

 

27. While we recognise that debates around intergenerational fairness, for 

example, have become more common, there is currently little evidence of 

prejudice or hostility towards older or younger people because of their age 

specifically. We acknowledge that hate crimes against younger people are 

conceivable but the evidence suggests that this is motivated by other 

protected characteristics, such as race or sexual orientation.  

 

28. We recognise the issue of offending based on the exploitation of the 

perceived vulnerability of older people, where there is arguably no hostility 

but where the identity of the victim is relevant.  We believe that the 

exploitative nature of this offending would be more appropriately addressed 

separately from hate crime through vulnerability sentencing aggravations.  

We would encourage the UK Government to consider the effectiveness of 

an ‘exploitative crime aggravation’ as to prove this a prosecutor would not 

need to prove that the victim were indeed ‘vulnerable’ or ‘vulnerable in the 

eyes of the accused’.  

 

29. Some disability groups in England and Wales have expressed concerns 

about how vulnerability aggravations would interact with hate crime 

protections for disabled people, identifying a risk that disabled people would 

be considered to be targeted because they are inherently ‘vulnerable’ rather 

than as a result of prejudice, and that disability hate crime would become 

even more difficult to enforce. The Commission shares these concerns. 

Such a risk again could be mitigated by the addition of ‘prejudice’ as a 

motivation for hate crime in addition to a statutory vulnerability aggravation 

outside of hate crime legislation. 

 

30. We note that philosophical beliefs such as humanism are included in the 

definition of belief and as such are protected under the Equality Act 2010. 

We take no view on the inclusion of other groups such as sex workers”, 

“homelessness”, and “alternative subcultures” to hate crime laws, as this is 

                                            
26 Department for Digital, Culture, Media & Sport (2017), ‘Internet safety strategy green paper’ 
[accessed: 12 January 2018]. 
27 Home Office (2016), ‘Strategy to end violence against women and girls: 2016 to 2020’ [accessed: 
11 January 2018]. 

https://www.gov.uk/government/consultations/internet-safety-strategy-green-paper
https://www.gov.uk/government/publications/strategy-to-end-violence-against-women-and-girls-2016-to-2020
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beyond the remit of the EHRC – but, as with protected characteristics, 

sufficient evidence would be required to justify extending protections to 

those groups.  

 

Question 3: Extend the protections of aggravated offences and stirring up 

hatred offences so that all of the five currently protected characteristics, and 

any additional characteristics that are added (for example, sex/gender), are 

treated equally in law:  

 

31. We agree that protections of aggravated offences should be extended to 

all five currently protected characteristics, and to the protected 

characteristics of sex, but not to any additional protected characteristic 

group. The lack of uniform legal protection has created a two tier system 

where race and religiously aggravated crimes can be prosecuted more 

harshly than other forms of hate crime, such as those motivated by 

disability, transgender status or sexual orientation.  This leads to unequal 

charging decisions, prosecution and sentencing outcomes across the five 

protected characteristics. It sends a message that some groups are less 

worthy of protection than others and undermines the clarity of the law for 

those who are required to apply it, including the police.28 29  

32. We agree with Equally Ours that any reforms should adhere to key 

principles on equality and justice and send a clear signal on acceptable 

social norms.30 Any changes to aggravated offences provisions must also 

effectively balance sanctions with appropriate protection of the right to 

freedom of expression under Article 10. 

 

33. We also agree that stirring up hatred offences should be extended to the 

protected characteristic of gender reassignment.  We are not aware of 

evidence supporting the need to extend these offences to sex or disability. 

 

Question 4: Add certain other specified aggravated offences – notably the 

“communications offences” in section 127 of the Communications Act 2003 

and section 1 of the Malicious Communications Act 1988.  

                                            
28 Walters et al, Causes and motivations of hate crime. 
29 The Scottish Government commissioned Lord Bracadale to undertake an independent review of 
hate crime law in Scotland. The final report of the review makes a number of recommendations for 
law reform, see Lord Bracadale (2018), Independent review of hate crime legislation in Scotland: final 
report. 
30 Equally Ours (2019), Hate crime: The case for legal reform  
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34. We tentatively agree with proposals that aggravated versions of 

communications offences with an increased maximum penalty be introduced 

in reformed hate crime laws. The EHRC notes the concerns raised by UN 

CERD in relation to online hate speech and its concluding observation that the 

UK Government should ‘adopt comprehensive measures to combat racist 

hate speech and xenophobic political discourse, including on the Internet, 

particularly with regard to the application of appropriate sanctions’.  

 

35. In light of that recommendation, but also taking into consideration the 

importance of safeguarding freedom of expression in private as well as public 

discourse, we recommend any changes are informed by the outcome of the 

Law Commission’s current review of the provisions of section 127 of the 

Communications Act 2003 and section 1 of the Malicious Communications Act 

198831 32 as these pre-date, in great part the advent of social media as a 

mainstream medium for general communication.33 

 

36. Any consideration of the need for aggravated versions of further offences 

should be informed by the criteria proposed in the consultation paper.   

 

 

Further information 

The Equality and Human Rights Commission is a statutory body established under 

the Equality Act 2006. Find out more about the Commission’s work on our website. 

For more information, please contact:  

Rebecca Thomas, Principal Policy 

Email: Rebecca.Thomas@equalityhumanrights.com 

Ansa Hussain, Senior Associate Policy 

Email: Ansa.Hussain@equalityhumanrights.com 

Joanna Owen, Principal Legal 

Email: Joanna.Owen@equalityhumanrights.com  

                                            
31 Communications Act 2003 
32 Malicious Communications Act 1988 
33 The Commission’s recommendations are contained in full in EHRC (2016), Response to the Home 
Affairs Select Committee inquiry on hate crime and its violent consequences. 

http://www.equalityhumanrights.com/
mailto:Rebecca.Thomas@equalityhumanrights.com
mailto:Ansa.Hussain@equalityhumanrights.com
mailto:Joanna.Owen@equalityhumanrights.com
https://www.legislation.gov.uk/ukpga/2003/21/section/127
https://www.legislation.gov.uk/ukpga/1988/27/contents
https://www.equalityhumanrights.com/en/legal-responses/response-home-affairs-select-committee-inquiry-hate-crime-and-its-violent
https://www.equalityhumanrights.com/en/legal-responses/response-home-affairs-select-committee-inquiry-hate-crime-and-its-violent
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Crisis submission to the Public Law Commission consultation on hate crime 

laws 

22 January 2021 

 

Crisis is the national charity for people facing homelessness. We know that homelessness is not 

inevitable, and we know that together, we can end it. Crisis is dedicated to ending homelessness by 

delivering life-changing services and campaigning for change. 

Every year we work directly with thousands of people experiencing homelessness in 11 areas across 

England, Scotland and Wales. We provide vital help so that people can rebuild their lives and are 

supported out of homelessness for good. We offer one to one support, advice and courses according 

to individual needs. We use research to find out how best to improve our services, but also to find 

wider solutions to end homelessness for good. In these exceptional times, we have adapted our 

services to support people experiencing homelessness affected by the impact of Covid-19, and have 

been working closely with local homelessness organisations to ensure everyone facing homelessness 

is protected. 

We are pleased to respond to this consultation from the Public Law Commission on hate crime laws. 

This response draws on consultations held with people with lived experience of homelessness, run 

by both Crisis and Cardboard Citizens, exploring the merits and limitations of extending hate crime 

laws to people experiencing homelessness. Between November 2020 and January 2021, Crisis and 

Cardboard Citizens spoke to 15 people with lived experience of homelessness in England over six 

separate sessions. Four participants were Crisis staff members from our lived experience staff 

network. Participants had experienced different types of homelessness including rough sleeping, 

sofa surfing, and living in hostels. Half of the participants across the groups had experienced abuse 

or violence from members of the public when homeless. Of the remaining participants, some had 

witnessed other people be attacked or abused when homeless, and the Crisis staff network 

members had all supported Crisis clients with similar experiences. Full details of the methodology is 

given in Appendix A. 

Summary of key points and recommendations 

Homelessness is a social and political phenomenon, and it can be ended by ensuring it is rare, brief 

and non-recurrent.1 However, data on homelessness trends in England and Wales show that for 

hundreds of thousands of people, homelessness is a daily reality. What’s more, far too many people 

are without a home for prolonged periods of time, with no immediate resolution in sight.   

It is therefore right that, whilst Crisis continues to campaign for the policy changes needed to end 

homelessness in Great Britain altogether, we are alert and responsive to immediate measures that 

can make a difference to the lives of people who are homeless now. Given the evidence, including 

previous Crisis research, cited in the Public Law Commission’s consultation paper that people 

                                                             
1 Downie, M., Gousy, H., Basran, J., Jacob, R., Rowe, S., Hancock, C., Albanese, F., Pritchard, R., Nightingale, K. and Davies, 
T. (2018) Everybody In: How to end homelessness in Great Britain. London: Crisis. 
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sleeping rough in particular experience violence and abuse as a matter of course, hate crime laws 

were considered to be once such area that could have a more immediate impact on the lives of 

people experiencing homelessness.  

Research shows that the causes of homelessness are a mix of persistent structural barriers and 

personal factors. Structural factors include welfare policy, barriers to accessing affordable housing or 

employment, and immigration policies. These structural factors can create conditions in which 

people facing personal problems are more likely to face homelessness.2 Individual vulnerabilities are 

also often rooted in past trauma, adverse childhood experiences, and pressures associated with 

experiencing structural barriers.  

People who are homeless should therefore still be entitled to be protected from discrimination and 

to enjoy where they live peacefully, in accordance with the Human Rights Act (1998), even if where 

they live is a public space, given the interplay of structural barriers which detracts from 

homelessness being a ‘choice’. Hate crime laws can be a route to achieving these protections. 

Based on a long track record of support for people who are homeless, of carefully considered 

evidence of the attacks and abuse that people routinely suffer whilst homeless, and taking into 

account the direct views of people with lived experience of homelessness, Crisis’ position is that 

people experiencing homelessness should be recognised as a hate crime category.  

Crisis 2016 report, It’s no life at all: Rough sleepers’ experiences of violence and abuse on the streets 

of England and Wales, outlines the findings from speaking to 458 people who had slept rough in the 

12 months prior to the research taking place. The research shows that people sleeping rough are 

almost 17 times more likely to be victims of violence and 15 times more likely to have suffered 

verbal abuse compared to the general public. This most commonly included being deliberately hit or 

kicked; intimidated or threatened with violence or force; and having things thrown at them. 

The research also found that members of the public that the respondents did not know were the 

leading perpetrators of incidences of violence and abuse; however the majority of people did not 

report their experiences to the police as they did not believe the police would do anything. In the in-

depth interviews with people, they reported how living on the streets meant living in fear and having 

to navigate constant risk and uncertainty about their safety. For many people who took part in the 

survey and interviews, their experiences took a toll on their mental wellbeing, pushing some to 

question the relevance of their existence and undermining their confidence to move on from their 

circumstances.  

Through further consultation carried out jointly with Cardboard Citizens to inform this submission, 

we similarly found that:  

Experiences of abuse and violence whilst homeless 

 Half of the participants (8 people) had experienced violence and abuse which they perceived 

as being a result of their homelessness, and remaining participants had witnessed or 

supported people who had been victims of attacks. This further corroborates the existing 

evidence of the prevalence of targeted attacks on people who are homeless from members 

of the public. 

 Participants discussed the dehumanising and disempowering experience of homelessness, 

shaped and amplified by negative portrayals of homelessness in the media which 

                                                             
2 Alma Economics (2019) Homelessness. Causes of Homelessness and Rough Sleeping. A Rapid Evidence Assessment.  
London: Alma Economics/MHCLG/DWP. 



3 
 

participants felt pervaded all levels of society. With these public narratives and 

preconceptions around homelessness, particularly with people being blamed for their 

homelessness, participants argued that it was therefore unsurprising that members of the 

public felt they could attack someone for being homeless. 

 Some participants felt that a lack of legal rights in the case that they did experience crime 

because they are homeless, further disempowered them. Others drew parallels between 

their experiences whilst homeless, and the arguments made for existing characteristics 

being protected by hate crime laws.  

The expected impact of extending hate crime laws to people experiencing homelessness 

 Of the 15 people that Crisis and Cardboard Citizens consulted with, 12 participants directly 

stated that they would support changes in the law to this effect. Just one participant said 

they did not support the change, because it does not tackle the root causes of attacks 

against people who are homeless but was rather ‘alleviating’ the symptoms.  

 For those participants that supported changing the legislation, their justifications were 

largely built on the discussions of the motivating factors behind people who are homeless 

being targets of violence and abuse. The dehumanisation of people facing homelessness, 

and the power disparities experienced, led participants to feel that extending hate crime 

categories would be a step towards redressing these factors. 

 Most participants felt that homelessness being included in hate crime categories would give 

a sense of empowerment to individuals. This was felt both in that an individual could defend 

themselves in the case they were a target of a hate crime, and in the wider sense that a 

change in the law would facilitate cultural change over time by challenging the perception 

and status of people who are homeless in society. 

Changes needed for hate crime laws to have impact in practice for people facing homelessness 

 Participants were also mindful of the fact that a change in the law would mean practical 

implementation would need to be considered, which would introduce several opportunities 

to help progress change. 

 Participants felt that training and education of the police to better understand homelessness 

was of paramount importance to make hate crime laws effective. Two participants also 

highlighted that this would be needed for staff in homelessness services, including hostels.  

 Some participants also discussed how they perceived the Westminster Government as 

institutionalising the disempowerment and restriction of rights to people who are homeless.  

 By extending hate crime laws, the Westminster Government would be sending a clear 

message that in our society, in is unacceptable to treat people in an inhumane way simply 

because they are homeless.  

 Alongside extending hate crime categories to people experiencing homelessness, Crisis is 

calling on the Government to repeal the Vagrancy Act (1824), to ensure no one is 

criminalised and treated inhumanely for sleeping rough.  
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Answer to consultation questions 

Q.3. We provisionally propose that the criteria to determine whether a characteristic is included in 

hate crime laws should be: (1) Demonstrable need: evidence that crime based hostility or prejudice 

towards the group is prevalent. (2) Additional Harm: there is evidence that criminal targeting based 

on hostility or prejudice towards the characteristic causes additional harm to the victim, members of 

the targeted group, and society more widely. (3) Suitability: protection of the characteristic would fit 

logically within the broader offences and sentencing framework, prove workable in practice, 

represent an efficient use of criminal justice resources, and is consistent with the rights of others. Do 

consultees agree?  

Q.19. We invite consultees’ views on whether “people experiencing homelessness” should be 

recognised as a hate crime category.  

Crisis believes that people experiencing homelessness should be recognised as a hate crime 

category. This could use the existing legal definition of homelessness under Section 175 of the 

Housing Act 1996 in England and Section 55 of the Housing (Wales) Act 2014.  

In our consultation to inform this submission, carried out jointly with Cardboard Citizens, 12 out of 

15 participants directly stated that they would be supportive of hate crime laws being extended to 

include people experiencing homelessness, and all participants believed that the change would likely 

have a positive impact on people experiencing homelessness.  

We also strongly agree with the evidence and analysis presented in the Public Law Commission’s 

consultation paper that suggests the suitability of the proposed criteria for determining hate crime 

categories, which draws heavily on previous Crisis research. This submission will contribute further 

evidence on the suitability of this criteria from our consultation with people with experience of 

homelessness.  

1. Crisis position on homelessness and hate crime categories in the context of the current 

state of homelessness in England and Wales. 

Homelessness trends 

Homelessness is a social and political phenomenon and can be ended by ensuring it is rare, briefing 

and non-recurrent.3 Countries such as Finland have shown that this is achievable, and Crisis believes 

the same is possible here. In Scotland and Wales, national governments have already committed to 

ending all forms of homelessness; with progress being made against a government action plan to 

achieve this in Scotland, and the Welsh government imminently due to publish their own action plan 

to achieve the same in Wales.  

In response to the Covid-19 pandemic, national governments across Great Britain have shown it is 

possible to rapidly alter the homelessness landscape through decisive, bold policy change and 

political will. Across all three nations, efforts to rapidly support people sleeping rough or at risk into 

safe, emergency accommodation has saved lives. As of November last year, 33,000 people in 

England had been supported into emergency and move-on accommodation.4 In Wales, as of 

September last year, more than 4,000 people had been supported into emergency accommodation.5 

                                                             
3 Downie, M., Gousy, H., Basran, J., Jacob, R., Rowe, S., Hancock, C., Albanese, F., Pritchard, R., Nightingale, K. and Davies, 
T. (2018) Everybody In: How to end homelessness in Great Britain. London: Crisis. 
4 MHCLG (2020) https://www.gov.uk/government/collections/homelessness-statistics. 
5 Welsh Government (2020) https://gov.wales/homelessness-accommodation-provision-and-rough-sleeping-august-2020.  

https://www.gov.uk/government/collections/homelessness-statistics
https://gov.wales/homelessness-accommodation-provision-and-rough-sleeping-august-2020
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In Scotland, there are currently three people recorded as sleeping rough in Glasgow, around 20 

people in Edinburgh, and just one person in Aberdeen. 

However, in England, available data shows that people are newly becoming homeless as the 

pressures of the pandemic continue to bear down on people. From July to September 2020 in 

London, where the most robust data is available, figures show that 1,901 people were seen sleeping 

rough for the first time, which is 55% of the total number of people seen sleeping rough in this 

period (3,444 people).6  Prior to the pandemic response, we also know that homelessness in England 

was rising. Statutory data shows a 91% increase in people living in temporary accommodation since 

2011, and from 2010 – 2018, the numbers of people sleeping rough rose by 169%, before falling 

slightly in 2019.7 Modelling by Heriot-Watt University for Crisis suggests that on any given night in 

2020 202,300 households experienced rough sleeping, sofa surfing, living in hostels, B&Bs and other 

nightly paid accommodation and living in non-residential buildings including squatting.8   

This shows both a critical need for the Westminster Government to commit to a cross-departmental 
strategy to end homelessness in Great Britain, and also reflects the fact that for hundreds of 
thousands of people, homelessness is a daily reality. What’s more, far too many people are without 
a home for prolonged periods of time, with no immediate resolution in sight. A recent study of the 
experiences of people who had slept rough within the past year, commissioned by the Ministry of 
Housing, Communities, and Local Government (MHCLG), found that half had first slept rough at least 
five years ago, and two fifths over ten years ago.9 Crisis research has shown that people sleeping 
rough have often previously been hidden homeless, with nearly a quarter (23%) reporting that they 
had been sofa surfing before sleeping on the street. 10 
 
It is therefore right that, whilst Crisis continues to campaign for the policy changes to end 
homelessness in Great Britain altogether, we are alert and responsive to immediate measures that 
can make a difference to the lives of people who are homelessness now. For this reason, we made 
the decision to consult with people with experience of homelessness regarding the proposed 
extension to hate crime categories, to understand if the change was something that people felt 
would make a difference to the lives of people facing homelessness, particularly given previous Crisis 
research showing that people sleeping rough experience violence and abuse as a matter of course.  
 
Legal context 

 

In the 1948 Universal Declaration of Human Rights, and the 1966 International Covenant on 

Economic, Social and Cultural Rights (ICESR), the right to adequate housing is recognised as part of 

the right to an adequate standard of living. While this has not been included in domestic law in 

England and Wales, the UK has signed and ratified seven UN treaties on human rights, including the 

ICESCR, meaning it is obliged to respect the international obligations set out in the UN treaties.  

Further, the Human Rights Act (1998) incorporates the rights set out in the European Convention of 

Human Rights (ECHR) into domestic law, including Article 14: Protection from discrimination, and 

Article 8: Respect for your private and family life.  

                                                             
6 Combined Homelessness and Information Network (CHAIN) reports: https://data.london.gov.uk/dataset/chain-reports 
7 Crisis analysis of MHCLG statistics https://www.gov.uk/government/statistics/rough-sleeping-in-england-autumn-2017  
8 https://www.crisis.org.uk/about-us/the-crisis-blog/homelessness-projections-in-england-could-drop-by-a-quarter-in-the-
next-decade-with-targeted-government-action/  
9 Rough Sleeping Questionnaire: initial findings (publishing.service.gov.uk) 
10 Sanders, B., Boobis, S., and Albanese, F. (2019) ‘It was like a nightmare’ The reality of sofa surfing in Britain today. 
London: Crisis 

https://data.london.gov.uk/dataset/chain-reports
https://www.gov.uk/government/statistics/rough-sleeping-in-england-autumn-2017
https://www.crisis.org.uk/about-us/the-crisis-blog/homelessness-projections-in-england-could-drop-by-a-quarter-in-the-next-decade-with-targeted-government-action/
https://www.crisis.org.uk/about-us/the-crisis-blog/homelessness-projections-in-england-could-drop-by-a-quarter-in-the-next-decade-with-targeted-government-action/
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/944598/Initial_findings_from_the_rough_sleeping_questionnaire_access.pdf
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The Human Rights Act (1998) therefore makes it unlawful to discriminate on a wide range of grounds 

including, sex, race, colour, language, religion, political or other opinion, national or social origin, 

association with a national minority, property, birth or other status, in accordance with Article 14 of 

the ECHR. The Act also gives the right to respect for your home. This is not a right to housing, but it is 

a right enjoy your existing home peacefully, in accordance with Article 8 of the ECHR.   

Under Section 175 of the Housing Act 1996 in England and Section 55 of the Housing (Wales) Act 

2014, people who are homeless are defined as being ‘without accommodation available for his 

occupation’. Research shows that the causes of homelessness are a mix of persistent structural 

barriers and personal factors. Structural factors include welfare policy, barriers to accessing 

affordable housing or employment, and immigration policies. These structural factors can create 

conditions in which people facing personal problems are more likely to face homelessness.11 

Individual vulnerabilities are also often rooted in past trauma, adverse childhood experiences, and 

pressures associated with experiencing structural barriers 

People who are homeless should therefore still be entitled to be protected from discrimination and 

to enjoy where they live peacefully, in accordance with the Human Rights Act (1998), even if where 

they live is a public or shared space, given the interplay of structural barriers which detracts from 

homelessness being a ‘choice’.  

As set out in this submission, extending hate crime law categories was felt by participants in the 

consultation to be a significant way in which people who are homeless could access rights to not be 

discriminated against. 

2. Experiences of abuse and violence towards people facing homelessness, and 

motivating factors.  

Prevalence of crime targeted at people who are homeless 

Whilst there is a paucity of official data monitoring or recording of incidences of abuse and violence 

experienced by people who are homeless, existing research suggests that they are targets of abuse 

and violence from members of the public. 

Of particular note in the Public Law Commission’s consultation are the references to previous 

research conducted by Crisis in 2016 amongst 458 people who had slept rough in England and Wales 

in the 12 months prior, which found that people sleeping rough are almost 17 times more likely to 

be victims of violence and 15 times more likely to have suffered verbal abuse compared to the 

general public. The  research also details common experiences of crime, including damage to, and 

theft of, personal property; being intimidated, or threatened with violence or force; having things 

thrown at them; and being deliberately hit or kicked or experiencing another form of violence. 

Members of the public that the participants did not know, were the leading perpetrators of violence 

and abuse. In some instances, participants shared experiences that strongly indicated that they were 

targeted due to the fact they were homeless.12  

People who sleep rough are most obviously vulnerable to victimisation by others given the very 

visible nature of their homelessness. However, this additional vulnerability was also expressed by 

one participant in the consultation run to inform this submission, who had experienced sofa-surfing. 

                                                             
11 Alma Economics (2019) Homelessness. Causes of Homelessness and Rough Sleeping. A Rapid Evidence Assessment.  
London: Alma Economics/MHCLG/DWP. 
12 Sanders, B. & Albanese, F. (2016) “It’s no life at all”: Rough sleepers’ experiences of violence and abuse on the streets of 
England and Wales. London: Crisis. 
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While the participant was hesitant to say she had experienced anything that could amount to a hate 

crime, she referenced the fact that the very nature of her circumstance meant she was exposed to 

being taken advantage of, and had been ‘manipulated’. This suggests further research is needed to 

understand the experiences of violence and abuse in other forms of homelessness.  

The remaining participants in the consultation described similar experiences to those described in 

Crisis’ 2016 research, further adding evidence to the likely prevalence of targeted attacks on people 

who are homeless from members of the public. Half (8 people) of the participants spoke about being 

targets of physical or verbal abuse, such as being kicked or spat on, or having their possessions 

stolen. As well as being direct targets of abuse, participants also described witnessing members of 

the public attacking other individuals that were visibly homeless. One participant described how a 

group of young adults set fire to someone who was sleeping rough because they ‘didn’t like a 

homeless man’. Another participant described a conversation with someone sleeping rough, saying; 

“…he was showing me the marks on his body and he said he was being attacked for being 

homeless.  And his words were, why do they attack us, why do they think homeless people are 

scum?”  

These harrowing experiences of being targeted were also echoed by Crisis participants from our staff 

lived experience network, who all described examples of Crisis service users experiencing violence or 

anti-social behaviour against them, with wither the victims or staff members believing they were a 

target because of their homelessness.  

Dehumanisation and disempowerment of people experiencing homelessness 

Participants also discussed why people who were homeless were targets of violence and other forms 

of crime. A striking and reoccurring theme of the discussions was the sense of dehumanisation of 

people who are homeless by wider society. This dehumanisation was felt to pervade all levels of 

society, and was particularly magnified by stereotypes and negative portrayals of homelessness in 

the media.  

 “For sure I think media is probably the most powerful tool to shape people’s perceptions, or 

definitely I think a lot of people… they may not have ever seen or met a homeless person, they will 

maintain an opinion shaped by social media or other media.”  

These stereotypes and images were seen as contributing to a loss of identity described by participants 

when talking about their experiences of homelessness. It was felt that the idea of the individual was 

replaced by a media portrayal once someone carried a label of homelessness, and often that media 

portrayal placed the blame on the person for their homelessness, commonly linking it to alcohol and 

drug abuse.  One participant described how as a survivor of domestic abuse she was moved with her 

children into temporary accommodation in what was known locally as a bad area, as there were no 

safe houses available. She explained that, because she was living in homeless accommodation, she 

was immediately perceived to be a drug addict or an alcoholic, and that people were shocked she still 

had her children with her as they automatically assumed she was a ‘bad mother’. This was not just 

reflected by members of the public with whom she interacted, but also by the services she turned to 

for help and who were meant to be supportive. When she turned to her local council as she did not 

feel safe where she was living, she reported being told by a staff member that ‘she must have done 

something to be there’. 

With these public narratives and preconceptions around homelessness, particularly with people 

being blamed for their homelessness, participants argued that it was therefore unsurprising that 
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members of the public felt they could attack someone for being homeless. Once participant 

observed,  

“They’d probably think you were asking for it by being on the street in the first place.” 

Whilst another directly stated, 

 “…they [the general public] don’t see a homeless person as a normal human being.”  

This dehumanisation and stereotyping also resulted in internalised feelings of worthlessness and 

disempowerment. Participants talked about being invisible, despite experiencing the most visible 

forms of homelessness, and not being treated as equal to others in society. This occurred through 

seemingly minor transgressions as well as more serious crime, revealing how people felt it is 

normalised for basic rights to be taken away from people who are homeless.  

“Just because somebody’s sat round the back of Tesco’s, doesn’t give anybody else the right to call 

that person names or take a photograph and put it on social media.  And I think this is another 

thing, I think, so this happens quite a lot, that people who are homeless get their photograph 

taken without their consent, and it’s put on Facebook or it’s put on Twitter or it’s put wherever it 

is.  And that’s OK because they’re homeless, if we were doing this to a child or if we were doing 

this to a domestic violence victim or somebody else, there’d be an outrage.” 

At the most extreme end, this then meant people were more vulnerable to being attacked and being 

a target, as they were seen as powerless and having fewer rights compared to others.  

“I think one of the psychological moments in, specifically homelessness, is that the person starts 

feeling invisible, or less human, or less worthy, than the rest of the population and it almost 

becomes second nature to think, surely people can do to me whatever they want because I am in 

no position to get, defend myself or stand up for myself, or I think in more extreme cases, people 

then start thinking they do deserve it.” 

Participants also expressed how this also meant that perpetrators of crimes against people who are 

homeless were more likely to feel that they could ‘get away with it’. 

 “… I see an element of behaviour that people resort to because they feel confident in the fact that 

they can get away with, there is an element in, I think in peoples’ reasoning where as they somehow 

calculate their opportunity or chances and they can see with some people that they have no hope 

in hell to defend themselves and that almost gives them the licence to violate their rights.”  

Indeed, some participants felt that a lack of legal rights in the case that they did experience crime 

because they are homeless, further disempowered them and therefore exacerbated power 

disparities. This was felt not only from members of the public, but also from the police and other 

services, making people feel even more disconnected from society and therefore the societal norms 

of protections and rights. The role of the police and other support services is explored further in 

section four of this submission. 

“And I've only got myself I've got no legal right, I've only got myself to defend myself, not, I’ve got 

no backing of any legal standpoint. I can't call on anybody to help me, I am alone in society”. 

“But I also think… it’s accepted because it’s not against the law to do that to somebody that’s 

homeless.  And it is more accepted because I don’t think these crimes against homeless people are 

recorded in the same way that other crimes against other groups of people are recorded.  So, it’s 
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often just, oh God, it’s such and such again, he’s a worthy ticket, he’ll have had a drink or he’s off 

he’s nut, so we’ll just move him on”. 

Participants also drew parallels between their experiences and those of other characteristics currently 

included in hate crime laws. There was a feeling that, with such prevalent misconceptions surrounding 

people who are homelessness held by many members of the general public, homelessness was already 

perceived as a characteristic. They felt that people saw ‘homelessness’ rather than an individual’s 

identity, and that this ultimately led to it being acceptable to harm someone in that situation. This 

would also have wider implications for anyone who was perceived to be homeless, leading to an 

increased likelihood of additional harm to anyone in this situation.  

“It is interesting, isn't it, because I think most hate crimes are based on race, religion, disability 

are, they come from like stereotypes really, stereotypes people have of people that are of a 

certain race or background.  And I think with homelessness there is a massive stereotype, 

absolutely huge. Everyone is on drugs, everyone is an alcoholic.”  

“I think what it is, it gets to the point where the individual is completely dehumanised, because 

it’s no longer a person, it’s about a type, so homelessness, well they’re just homeless or this that 

and the other, it’s literally dehumanising the individual, because the individual was the person 

who suffered that crime, that, somebody did something to an individual, a person, whereas what 

the media does is dehumanise them, and what people see, it’s like, it becomes a group of people, 

like a characteristic I suppose you could say.” 

 

3. The expected impact of extending hate crime categories to include people 

experiencing homelessness 

Of the 15 people with experience of homelessness that Crisis and Cardboard Citizens consulted with, 

12 participants directly stated that they would support changes in the law to this effect. One 

participant was not in favour of the change.  

For those participants that supported changing the legislation, their justifications were largely built 

on the discussions of the motivating factors behind people who are homeless being targets of 

violence and abuse. The dehumanisation of people facing homelessness, and the power disparities 

experienced, led participants to feel that extending hate crime categories would be a step towards 

redressing these factors.  

Most participants felt that homelessness being included in hate crime categories would give a sense 

of empowerment to individuals. This was felt both in that an individual could defend themselves in 

the case they were a target of a hate crime, and in the wider sense that a change in the law would 

facilitate cultural change over time by challenging the perception and status of people who are 

homeless in society. As two participants put it the change in the law, 

“…would hopefully give them [the general public] an ability to think, right I don’t want that to be 

the case, I want to be, actually people see people like human beings… maybe it would open that 

conversation, that ability to have that conversation about these are human beings, as individuals, 

human beings with rights like you, just like you.” 

“And I just think that, having something in law where we can, we’ve got a base, we've got a brick to 

start it from, to say it's not OK and to teach people and to challenge people and to just make this 
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something that, because people just accept it, like people saying, like… and they accept it that it's 

all right… when actually it's not OK.” 

Some of the participants that took part in the consultations had characteristics that were already 

included in hate crime categories. During the discussion, some participants highlighted the limitations 

of hate crime law including some of the issues with practical implementation and the lack of impact 

particularly around disability; something which has also been explored in depth in the Public Law 

Commission’s consultation paper. This included the fact that for people considered as having multiple 

characteristics, it was not always clear whether crimes were motivated by other factors, such as race, 

homophobia, etc.  

While participants recognised hate crime laws weren’t a panacea, it is interesting to note that even 

with hesitations about the extent of their impact, they still argued extending hate crime categories to 

people who are homeless would be an important step forward in establishing rights and protections 

for them. This suggests that the value of hate crime law in recognising unequal treatment outweighed 

the known limitations of the laws. This is perhaps unsurprising relative to the severity and lack of 

recognition of the abuse that is currently faced by people facing homelessness. 

“But then if it's in legislation as a hate crime or as a protected characteristic as the others, then there 

is more of an opportunity for homeless people to have more protection and, because at least there 

is a law and you can always go back to the guidelines of the law to help with it.  But as with anything, 

it's going to always be an uphill struggle… 

…Yeah, a positive I think, people would feel that if they were put, their rights might be taken more 

seriously and that there was some protection under the law because at the moment nobody feels, 

yeah, everybody feels so much more vulnerable because the fact that they are one of the hidden, 

forgotten people, that nobody thinks about.  And I think it's really, really, it's really difficult.  But, 

yeah, I think that that could be a way of progressing forward.  And I know people might say, oh, the 

drawbacks are that you might be then more stigmatized.  But I don't think that's, I think you'd 

actually benefit more than you would lose.” 

One participant even felt that this legal change could result in members of the public feeling 

empowered to help someone who is homeless, if they witnessed them being abused or attacked. 

Another participant felt that the change would also mean the police would have to recognise the 

severity and importance of the crimes where homelessness is an aggravating factor, as it would 

mean they should prioritise these crimes over others, which would also empower individuals who 

had experienced the hate crime.  

“…would it make any difference if it was actually a hate crime? So, I think it would, because… you 

can actually prioritise what the police should be doing. Should they actually just be round and 

round checking all assault crimes and treat them the same? No, it wouldn’t, it would actually 

encourage people to think that what's actually happened to them, should be prioritised because 

it's a hate crime.”   

4. Limitations of extending hate crime categories to include people facing 

homelessness and changes needed for hate crime laws to have impact in practice.  

Although the majority of participants supported a change in the law and felt it would have an overall 

positive impact, participants also recognised that there would be limitations. One participant in 

particular, who did not support the change to the law, highlighted that the change would ‘relieve the 

symptoms’ of the real causes of people committing crimes against people who are homeless, as well 
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as other protected characteristics, which included “the inherent racism, bigotry, misogyny that is a 

part of our culture and state”.  

As explored in the Public Law Commission’s consultation, and reflected on in this submission, 

attitudes against a characteristic are often embedded by stereotypes perpetuated and embedded in 

wider society. As with other characteristics currently protected by hate crime laws, this is also true 

of homelessness. As such, extending the hate crime categories are unlikely to redress the significant 

and wider issues that can lead to a hate crime being carried out.  

Hate crime laws are evidently imperfect. However, as set out in the Public Law Commission’s 

consultation document and supported by the evidence in this submission, there is clearly a symbolic 

and educative power to hate crime laws that makes clear the wrongfulness of the behaviour with 

regards to societal values. It is this challenging of prejudice, and the impact of this, that was felt by 

most participants to be of value. Hate crime laws were predominantly seen as the Government 

taking a step forward in sending a clear signal that people targeted by hate crimes are equal 

members of society and worthy of respect. On balance, the majority of participants therefore 

supported extending hate crime categories to people experiencing homelessness.  

“…there is… race and disability that's not being implemented. You have to look into what's already 

there that's not being implemented, coming onto, I agree totally because I done an interview with 

a homeless person down there and I realised the extent of why it should be added to the 

characteristics”. 

Further, as highlighted throughout the submission, participants expressed genuine hope that the 

changes would result in meaningful impact in several ways. An additional way in which this change 

would bring about a positive impact would also be the requirement for hate crimes against people 

who are homeless to be recorded. This would then lead to a better understanding of what people 

experienced and efforts to reduce hate crimes if they were rising. As one participant stated: 

“I think and then I guess the other side of the coin would be if these crimes were recorded if it was 

monitored, then I expect there should be some kind of effort to try to reduce them and so that could 

be a trigger to some sort of process to look at homeless, or homelessness, in a more thorough way”. 

Participants were also mindful of the fact that a change in the law would mean practical 

implementation would need to be considered, which would introduce several opportunities to help 

progress change. The areas highlighted that participants felt must be addressed when considering 

the implementation of the laws were:  

Ensuring police forces are equipped to respond to people experiencing homelessness being victims 

of hate crime 

The Crime Survey for England and Wales (CSEW) estimates that 57% of violent incidents were not 

reported to the police in 2018. The survey suggests that in the general population rates vary by type 

of violence, with 51% of wounding incidents in the latest survey year being reported to the police, 

compared with 40% of incidents of assault with minor injury or no injury.13  

Existing research shows that where people who are homeless have been victims of crimes, there is a 

hesitancy to report these crimes to the police. This means that reporting of these crimes by people 

experiencing homelessness are likely to be much lower than rates in the general population. This 

                                                             
13 Revolving Doors (2019). We are victims too: a peer study into repeat victimisation among people who moved from the 
streets into support accommodation in London. London: Revolving Doors. 
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stems from a lack of trust of how they will be treated, often rooted in past negative experiences.14 

These attitudes were also confirmed in the consultations run by Crisis and Cardboard Citizens to 

inform this submission. 

Interactions and relationships with the police were referenced throughout the consultation by most 

participants. Nearly all participants (13 people) had experienced some form of negative interaction 

with the police. People who had experienced rough sleeping in particular shared several accounts of 

interactions where they felt they weren’t taken seriously by the police, or they were moved on or 

treated unequally, further confirming their status of being ‘less than’ others in society because they 

were homeless. In some cases, people described being fearful of the police. 

“I’ve seen it happen in the centre, the police have come and it’s like, they don’t, like they roll their 

eyes, you can see them, oh God it’s him again.  They’re not interested in what’s happened to that 

person, that that person’s been spat at or kicked or whatever.” 

“They don’t even bother to report it because they don’t believe they’re going to get the same 

treatment as somebody who they would class as homeless, but they might not even call, or equally, 

they might fear the police, because I certainly did for a while, I didn’t want to have any involvement 

with law, authorities whatever because I was afraid of them.” 

Relationships and trust with the police are critical to people reporting and seeking support if they 

are a victim of a hate crime. With evidence suggesting fraught relationships with police forces and 

people sleeping rough, who are more likely to be victims of crime, it is critical that these issues are 

addressed. One participant in the consultation suggested that changes were needed so that people 

“experience the police service, not the police force”. 

Participants in the consultation felt a key way of doing so was through increasing police awareness 

and understanding of homelessness and its impacts through training. Some participants highlighted 

the importance of this being designed and led by with people who had experienced homelessness, 

to further break down stereotypes and misconceptions of this cohort and ensure the training 

reflected the realities of homelessness.  

The need for police training on homelessness is also something which has been raised through Crisis’ 

campaign to repeal the Vagrancy Act (1824). The Act is an archaic law, originally introduced to deal 

with ‘rogues and vagabonds’ returning from the Napoleonic wars who were injured and had 

nowhere to live.15 To this day it makes rough sleeping a crime in England and Wales. While police 

forces are increasingly looking to work in a ‘trauma-informed’ way, seeking to understand that 

people’s behaviours and circumstances can be a result of trauma and adverse childhood 

experiences, the Act is still used across police force areas in England and Wales to different degrees, 

with some forces using it more than others. Some forces still use it to move people on, and to fine 

them.  

Crisis research shows that the use of the Act further undermines trust between police and people 

sleeping rough and pushes people further from support to resolve their homelessness.16 One 

participant who took part in the consultation to inform this submission raised an experience which 

                                                             
14 Sanders, B. and Albanese, F. (2017) An examination of the scale and impact of enforcement interventions on street 
homeless people in England and Wales. London: Crisis; Revolving Doors (2019). We are victims too: a peer study into repeat 
victimisation among people who moved from the streets into support accommodation in London. London: Revolving Doors.  
15 https://www.crisis.org.uk/about-us/the-crisis-blog/the-vagrancy-act-criminalises-homeless-people-but-sadly-its-harm-
goes-even-deeper-than-that/ 
16 Morris, N (2019) ‘Scrap the Act’ The Case for repealing the Vagrancy Act (1824). London: Crisis 
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sounded like the Act had been used, stating, “I would say the reason I wouldn't go to the police is, 

I’ve always had the police move [me] on…” demonstrating how this directly undermines trust in the 

police. Alongside our campaign to scrap the Vagrancy Act (1824), Crisis is also working with the 

National Police Chief’s Council to produce a guide on helping people to leave rough sleeping and 

begging, which includes detailing the realities of homelessness and rough sleeping and their causes, 

including through the experiences of people sleeping rough.  

To ensure the successful implementation of hate crime laws, the good practice set out by this guide 

can be built on and adapted to provide guidance and training on how police can work with people 

experiencing homelessness in the context of hate crime law. 

Embedding best practice in homelessness services  

Some participants also highlighted negative experiences with staff from services that were meant to 

support people facing homelessness, and pushed for the need for training and increased awareness 

among service staff so that they were able to sensitively and meaningfully support individuals who 

were victims of crime. This included hostel staff and local authority staff, with one participant stating 

that hostel staff were “quite bullying and intimidating…”.  

These experiences were also revealed in research carried out by Revolving Doors with people 

experiencing homelessness who had previously slept rough. The research found that there was 

broad resentment among participants that low-level incidents such as petty theft and minor drug 

offences were over-looked by housing and support staff, as participants felt ignoring these minor 

incidents normalised criminal activity and put them at risk of repeated or serious vicitimisation.17 

Crisis supports the recommendations developed by Revolving Doors in their report for peer-support 

models in housing and criminal justice, and the recommendation that local authorities and 

homelessness services should introduce and follow robust safeguarding procedure from escalating 

to prevent low-level crime to escalate, and provide emotional and practical support, including 

advocacy and services for victims after an incident.18  

One participant also highlighted the important role of support services in ensuring people who are 

homeless know their rights in the case that hate crime laws are changed, and suggested charities 

and other services could run sessions to support this. Another was also keen to raise that education 

in schools around homelessness is integral to challenging misconceptions and prejudice, and that 

this would have wider impact in the community to help shift negative attitudes towards 

homelessness over the long-term. 

5. Repealing the Vagrancy Act (1824) 

Another factor that was raised in depth in the consultations to inform this submission was the sense 

from many participants of the role of the Government in contributing to their experiences of 

unequal treatment because they were homeless.  

As well as the media, half of the participants (8 people) also referred to the Government 

institutionalising the disempowerment and restriction of rights to people who are homeless. Two 

participants raised issues with their immigration status that they had experienced, and how their 

treatment by the Home Office had left them fearful and mistrustful of services and the Government, 

                                                             
17 Revolving Doors (2019). We are victims too: a peer study into repeat victimisation among people who moved from the 
streets into support accommodation in London. London: Revolving Doors. 
18 Ibid. 
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with one participant describing the Home Office as a ‘big bully’. Others likened the lack of support to 

prevent their homelessness with parallel feelings to those they were left with when they were 

victims of physical or verbal violence; stating it left them helpless and angry at how they were 

treated. 

As evidenced throughout this submission, extending hate crime law categories to include people 

experiencing homelessness was overwhelmingly felt to be a way forward in establishing better rights 

and legal protections for this cohort. The Government is also currently reviewing the need for 

Vagrancy Act (1824), which as highlighted previously, criminalises rough sleeping and begging. The 

main formal use of the Act in the past decade has been against begging but arrests and prosecution 

for all offences in the Act, including for sleeping rough, still happen.19 There were at least 8,500 

arrests under the Act between 2014 and 2018.20 

By extending hate crime laws, the Government would be sending a clear message that in our society, 

in is unacceptable to treat people in an inhumane way simply because they are homeless. Similarly, 

Crisis is calling on the Government to repeal the Vagrancy Act (1824), in order to support people 

who sleep rough to access the services and support they need to end their homelessness, rather 

than further marginalising and disempowering them.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

For further information, please contact: 

Jasmine Basran, Policy and Public Affairs Manager 

Jasmine.Basran@crisis.org.uk 

                                                             
19 Morris, N (2019) ‘Scrap the Act’ The Case for repealing the Vagrancy Act (1824), p ix. London: Crisis 
20 https://www.crisis.org.uk/about-us/media-centre/over-70-of-the-public-think-arresting-people-sleeping-rough-is-a-
waste-of-police-time/   

https://www.crisis.org.uk/about-us/media-centre/over-70-of-the-public-think-arresting-people-sleeping-rough-is-a-waste-of-police-time/
https://www.crisis.org.uk/about-us/media-centre/over-70-of-the-public-think-arresting-people-sleeping-rough-is-a-waste-of-police-time/
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Appendix A: details of the methodology used to consult with people with lived experience 

of homelessness 

Crisis sessions 

Crisis consulted service users and staff members with lived experience of homelessness. 

Recruitment was done via the Member (service user) Involvement team and Lived Experience staff 

network. A focus group of four people was held over Zoom and facilitated by a member of Crisis’ 

Research team along with a member of Crisis’ Campaign team. The subject area was introduced 

before a guided discussion took place that explored their own experiences of homelessness and any 

encounters of abuse or violence before moving on to capture their views on the inclusion of 

homelessness as a protected characteristic. The session also explored what more could be done to 

prevent crimes against homeless people. Further to the focus group, an interview was held 

separately with a member of staff with lived experience who was unable to attend the focus group. 

The interview followed the same structure and topic guide as the focus group. Both the focus group 

and interview were recorded and transcribed with the consent of all participants.  

A final session was held with two of the participants that attended the focus group. A discussion 

took place that explored participants’ reactions to Crisis’ position in support of extending hate crime 

categories to people experiencing homelessness, and what else would be needed to ensure 

meaningful implementation of the change in law.  

Recruitment proved a significant issue due to the fact the sessions had to be conducted online only, 

given COVID-19 restrictions, and some participants had to withdraw before the sessions took place 

due to health-related issues. In total, Crisis consulted with four members of staff with experience of 

homelessness, and one service user.  

Cardboard Citizens sessions 

Cardboard Citizens is a theatre company working with and for people with experience or at risk of 

homelessness. Their work includes i) Devising and performing plays based on experiences of people 

with lived experience for audiences who have also had those experiences and for ‘general public’ 

audiences ii) Delivering a creative workshop programme with wraparound pastoral support for 

Cardboard Citizens “Members” – ie. individuals with lived experience who access their regular 

creative offer at their London workspace (now online during COVID19) iii) Running outreach 

activities to deliver creative work with people supported by partner homelessness organisations, 

who may later become Members iv) Using their specialist facilitation skills to deliver bespoke 

projects and training for homelessness organisations and local authorities that help tackle 

homelessness and shed new insights on homeless people’s experiences and the systems and 

structures that affect their lives. For this consultation, Cardboard Citizens ran 3 initial sessions to 

discuss the consultation subject for people with lived experience of homelessness, which involved 10 

people in total: 

1) Cardboard Citizens Members, who were known to staff as having had experience of rough 

sleeping were invited to attend a session to discuss the issues in the consultation – 5 individuals 

(all men) participated in the discussion. 

 

2) Cardboard Citizens female Members who were known to staff as having had experience of rough 

sleeping were given the option of attending a womens-only session as an alternative to the 

session above, as it was anticipating that this would provide a safer space for women to explore 

the issues – 2 individuals participated in the discussion. 
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3) Guests (mainly former rough sleepers and homeless people with no recourse to public funds) 

housed at a hotel run by London Borough of Haringey as part of “Everyone In” were invited to 

attend a session – 3 individuals participated in the discussion. Cardboard Citizens had been 

running an outreach creative participation project over the phone and online for a group of 

guests during COVID 19, and worked with local staff to recruit people for this discussion. 

Due to COVID19 restrictions, all sessions were carried out over Zoom. It was challenging to recruit 

people to participate, probably for several reasons, including the remote communication and session 

delivery that has been necessary during COVID and the nature of the consultation which meant 

asking people to revisit and share difficult past personal experiences. 

The sessions were each run by one of Cardboard Citizens’ specialist theatre facilitators (their Artistic 

Director, Associate Director and an associate who recently ran a women’s creative project for the 

organisation). The sessions involved some creative warmup exercises, a gentle introduction around 

the topic, an exploration of the testimonies from individual participants that related to incidents 

they had experienced or observed which could be seen as hate crimes, and initial views around 

whether these incidents should be seen as hate crimes. Each session also included a discussion of 

positive experiences and kindnesses that individuals had experienced whilst being visibly homeless. 

A final follow up session was offered to all participants, which five individuals attended, which was 

to recap on the testimonies and experiences shared in the first session, and then to explore the 

questions in the consultation in more depth and to get the participants’ views on the potential 

impact of a change in the law to include homelessness as a protected characteristic, the desirability 

of doing so, and the barriers to real change. 

 

 

 

 

 

 

 



Response to Law Commission consultation on extensions to the provisions of Hate Crime 
legislation. 

 
1. The concept of the Hate Crime legislation, as currently applied, is fundamentally 

flawed. The current consultation, addressing how it should be extended to other 

groups of ‘protected characteristics’, is evidence of the flaw. Those that are not 
currently included undoubtedly should be, from the viewpoint of this legislation. 

Indeed, once we have included them, it will become clear that there are still more 
deserving cases outside the current tranche and you will have to consult again for a 

further broadening. Undoubtedly women (tricky one this who is a woman these 

days?) deserve to be protected from hate crimes; misogyny is bad. But so is ageism, 
hooliganism and much else besides. Perhaps the protected characteristic should really 

be humanity and then misanthropy is can be the all-embracing hate crime category. 
 

 This whole area of aggravated hate crime law is a misconceived mess. A crime is a 

crime and should be punished as such. There is sufficient hate in any assault or 
murder or other criminal act to render a subjective assessment of what was in the 

perpetrator’s mind irrelevant. 
 

 The issue of active practical prejudice is already catered for in law. The issue of 

verbal assault and threatening behaviour is also addressed in law and has thus far not 
caused the problems with the boundaries of free speech which have been legion in the 

hate crime and hate incident field. 
 

 Let us be clear, people suffer unacceptable prejudice and bigotry and levels of threat 

and we must find ways to stop it. The law has a role to play but not this one, this way. 
 

2. Your consultation summary document lists three reasons for having a Hate Crime 
law. It is a symbolic tool for tackling bigotry, prejudice and inequality; it enables the 

authorities to monitor trends and encourage reporting by victims; it recognises the 

wider influence of ‘hate crimes’ on victims and communities. 
  

 None of these reasons withstands scrutiny. Law is not a symbolic tool and in human 
history, over thousands of years, it has never been effective at reducing bigotry, 

prejudice nor has it had much material effect on inequality. The suggestion that you 

should develop a whole new field of law that materially infringes on citizen’s rights 
of free speech and association without clearly debating those boundaries for the 

purposes of monitoring societal trends and encouraging reporting is clear evidence of 
very muddled thinking. That is not what the law is for.  

 

As for the effect on victims and communities, I find it difficult to understand how the 
impact of crimes like rape or the chronic hooliganism, drug crime and youth knife 

crime that makes it a stressful nightmare to live on some housing estates in this 
country is any less worthy of consideration than the impact of hate crimes on those of 

protected characteristics. The fact is that at various times and in various situations we 

are all deserving of protected characteristic status. The law needs to play its part but 
education, politics, employment and societal pressure are what eventually cure 

bigotry and prejudice. 
 



People need effective protection, whether they have protected characteristics or not. 
The law needs to be visible, clear, well enforced and rooted in our legal traditions, 

which already have the means of addressing the problems without waving symbolic 
flags. 

   

3 The criticisms of the current law that you list in your summary ignore the elephant in 
the room, which is the nightmare task the police are having trying to apply this law 

and the effect that it is having on the relationship between police and public. The hate 
crime concept is a thought crime twice over; the victim, or witnesses think they know 

what the perpetrator of the aggravated hate crime is thinking. Furthermore, there are 

non-crime hate incidents where, it was reported in the London Assembly, the 
Metropolitan Police declared that although no crime might have been committed the 

thinking itself was criminal. The police are instructed in the College of Policing 
guidance that if a victim reports a hate crime, they do not have to justify their views 

or provided evidence. It will be logged. Googling some figures, it appears that from a 

figure of 94000 hate crime incidents, 14% were referred to the CPS. How many they 
took forward is not clear but some of those that they did were thrown out by the 

Court. The police also seem to struggle to recognise the current protections regarding 
discussions, including proselytising, of religion and sexual orientation as the ‘bible 

basher’ preaching in a market square found when he was arrested on the grounds that 

his bible, which was taken from him, contained hate speech.  
 

 It does appear to me that your perception of the current operation of these laws is 
subject to a degree of group think and that you would be advised to consult widely 

and with a very open mind on precisely what changes or extensions are needed at this 

time. In particular you should address whether there is any evidence that it has been 
successful in reducing prejudice, bigotry or fear. 

 
 My own view is that you should start by recognising that the whole idea was dreamt 

up in the early glory years of the Blair premiership as a misconceived bit of judicial 

symbolism (which you more or less admit). Like much that was done at that time 
there is little evidence of deep thought about how this would fit into our existing 

framework of law. By now you have plenty of evidence that it has failed to address 
the problems it was aimed at and created a whole lot of new ones. Time to bin it and 

deal with the problems properly. 

 
4 Response to Summary Consultation Questions. 

 
Q.1 No (it’s everyone or no-one) 

Q.2 See answer to Q.1 

Q.3 As above 
Q.4 As above 

Q.5  No. General hostility to a protected characteristic (in the very broad terms you use to 
define hostility) is not necessarily linked to the commission of a crime against 

someone with that characteristic to a level of proof normally required in a court of 
law. 

Q.6    I have explained elsewhere that the crime itself is the material issue. The motivation, 

whether obvious or not is irrelevant in a sensible grown up court of law where you are 
not waving symbolic flags around. 



Q.7 No, bin the lot and start again by addressing the issues properly using the range of 
existing laws. 

Q.8 No, see above, 
Q.9 No. This is typical of the siloed mentality of your group. The field of communications 

offences is a massive problem that needs to be addressed intelligently and with 

determination. Adding your featherweight confused thinking into the mix will not 
help anyone. 

Q.10 No, it is a flawed concept.  
Q.11 No. 

Q.12 Yes, but really, I see this as a different, and specific rather than aggravated offence. 

You are confusing the type of crime with the adjective you use to describe it. 
Q.13 I think you should not be considering this. We already have laws dealing with 

threatening or abusive behaviour. Typical of your general confusion. 
Q.14 This should not be part of your scope, see Q.9 and Q. 12 responses above. 

Q.15 Not your brief, see response to Q.9 

Q.16 If you introduce the new offence, then yes (but make it much stronger and much, 
much clearer to the poor benighted bobby who has to enforce this tangled legislation. 

Q.17 The less you seek to confuse things further, the better. 
Q.18 You are not providing a sound legal structure for addressing these issues. Please go 

back to the drawing board, rather than adding more and more bits. 

Q.19 Gestures and missile throwing are two entirely different acts and should be dealt with 
separately under existing legislation. 

Q. 20 No.   
   

 

 
 

 
 

 

 
 

        24/12/20 
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December 2020 

1. About Galop 

1.1   Galop is the UK’s only specialist LGBT+ anti-violence charity. Our mission is to make life safe, 

just and fair for LGBT+ people. We provide advice, support and advocacy to people who 

have experienced hate crime, domestic abuse and sexual violence. Further information at 

www.galop.org.uk. 

2. Executive Summary 

2.1   LGBT+ people face high levels of violence and abuse driven by hostility. Home Office figures 

show that anti-LGBT+ hate crime has, for the second year running, risen at twice the rate of 

other forms of hate crime. In the most recent data, reported hate crime has grown by 8%, 

while hate crime against LGB people has risen 19% in the same period, and transphobic hate 

crimes grew by 16%1. Updating legal protections to ensure diverse LGBT+ people can expect 

dignity, respect and safety is desperately needed and long overdue. Galop welcomes the 

Law Commission proposals and makes the following suggestions: 

 
2.2 Adopt a single legal approach across all hate crime strands for ordinary criminal offences, 

stirring up offences and football chanting offences. 
 
2.3 Establish a statutory duty requiring the creation of a Hate Crime Commissioner role to drive 

best practice improvements in policy and victim support.  
 
2.4 Redefine the current definition of 'transgender identity' hate to include trans, non-binary, 

gender non-conforming and intersex people. 
 
2.5 Extend the current definition of 'sexual orientation' hate to include ace people (asexual and 

aromantic). 
 
2.6 Create a single Hate Crime Act containing all relevant legislation to remedy the confusing 

and dispersed pieces of legislation as they stand.  
 
2.7 Extend the hate crime legal test from 'hostility' to 'hostility or prejudice' as a means of 

making hate crime legislation more relevant to the forms of abuse faced by deaf and 
disabled people. 

 

 
1 Hate Crime, England and Wales, 2019/20, Home Office https://www.gov.uk/government/statistics/hate-
crime-england-and-wales-2019-to-2020. 

Written evidence submitted by Galop to the Law Commission 

consultation on hate crime laws 

 

http://www.galop.org.uk/
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3. Aggravated and offences sentence uplift 

We provisionally propose that aggravated offences should apply to all five of the current 

characteristics equally, and any further characteristics that are added. Do you agree?  

3.1 Galop strongly supports this proposal. The current two-tier system of hate crime laws give 

lesser protections to LGBT+ and disabled people targeted compared with laws focused on 

BAME people and people of faith. The law should censure all forms of hate crime equally. 

The current legal framework sends a signal that some groups are less worthy of protection 

than others, undermining the confidence of LGBT+ and disabled victims in the law. 

3.2 A key issue is the disparity in sentencing maxima. As an example, there is a six month 

maximum sentence for common assault demonstrating or motivated by disability or anti-

LGBT+ hostility, while the same offence would have a two year maximum for race or faith 

hate crime. 

3.3 Only enabling recognition of the hate element within disability and anti-LGBT+ offences 

through sentence uplift, rather than acknowledging it as a core part of an aggravated 

offence means it is often not properly documented on the criminal records of offenders. 

That prevents courts, prisons and probation services from identifying and challenging the 

prejudice driving repeat offender’s behaviour. 

3.4  Lastly, race and faith aggravated offences are indictable offences, while LGBT+ and disability 

hate crimes are not. The primary disparity this creates is  the six month time limit for a case 

to be heard after the offence complained of. No such limit exists for race and faith hate 

crime, creating confusion among investigating police officers leading to numerous cases we 

have supported becoming ‘timed out’. The difference in trial venue (Crown Court for 

indictable offences and Magistrates for those that are not) is a further gap leaving LGBT+ 

and disabled people without the additional support and protections afforded to Crown Court 

witnesses. It also creates a disparity in the policing powers available to officers at an 

investigative level. For example, s.17 of PACE enables officers to enter a property to arrest 

the suspect of an indictable offence, which they cannot do for a summary offence 

3.5 Galop supports the proposal to contain all hate crime provisions within a single Hate Crime 

Act to remedy the confusing and disparate legislative framework that currently exists.  

We provisionally propose that the current legal position – where the commission of a hate crime 

can be satisfied through proof that the defendant demonstrated hostility towards a protected 

characteristic of the victim – should be maintained. Do you agree? 

3.6 Galop supports the proposal to retain demonstration as a limb by which an offence can be 

established as hate crime. Due to the difficulty in proving the thoughts and feelings driving 

an offender’s actions, motivation is a necessary but difficult to utilise option within the hate 

crime legal test. For that reason, the vast majority of successful hate crime prosecutions are 

secured on the basis of demonstrating hostility through words or behaviours. The provisions 
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enabling demonstration to be used in this way is a core component of what makes the UK a 

global leader in responding to hate crime. In contrast, we are aware of many overseas cases 

supported by our international partners where clear anti-LGBT+ language was used as part 

of a violent act, but courts were not able to prove it to be hate crime because demonstration 

was not a permissible means of proving the hate element in their jurisdiction. Removing that 

option from criminal courts in England & Wales would be a significant backward step in 

securing an effective response for victims of hate crime.  

We invite consultees' views as to whether the current motivation test should be amended so that it 

asks whether the crime was motivated by hostility or prejudice towards the protected 

characteristic 

3.7 Galop supports the Law Commission proposal to extend the legal test from 'hostility' to 

'hostility or prejudice' as a means of making the test more relevant to the forms of abuse 

that deaf and disabled people face. In our view ‘prejudice’ is an accurate description of the 

mental element driving hate crime offending and it is a concept that is generally well 

understood among the public, criminal justice professions, the judiciary and jurors.  

4. Defining sexual orientation and trans identity 

We also consider some further refinements of the definitions currently used Including “asexuality” 

within the definition of sexual orientation. 

4.1 Galop supports refining the definition of sexual orientation. Hate crime law currently defines 

sexual orientation as ‘attraction towards persons of the same sex, the opposite sex or 

persons of both sexes’. We propose altering the definition to ‘attraction towards persons of 

the same gender, a different gender, persons of any gender or the lack of attraction to other 

persons’ in order to explicitly protect the growing number of ace people (asexual and 

aromatic) from violence and abuse driven by hostility toward their sexual orientation.   

4.2 Ace communities as a sub-community within the LGBT+ umbrella include both asexual 

people who experience little or no sexual attraction and aromantic people who experience 

little or no romantic attraction. The consultation paper invites views on defining sexual 

orientation in a manner that includes only asexual people, however the existing definition 

draws on the concept of ‘attraction’ without specifying what form of attraction. This means 

it inherently includes a range of forms of attraction, including both sexual and romantic. 

Therefore nuancing the existing definition to include asexual people will inevitably also 

extended those protections to aromantic people. 

We also consider some further refinements to the transgender definition to make explicit reference 

to people who are transgender, non-binary, cross-dressing or intersex. 

4.3 We support updating the definition of 'transgender identity' hate to include trans, non-

binary, gender non-conforming and intersex people. Language around gender identity and 
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the demographic composition of trans communities has rapidly changed in recent years, 

outpacing the current definition and making it impractical to utilise.  

4.4 Trans, non-binary, gender non-conforming and intersex people face high levels of violence 

and abuse driven by transphobia2. The current definition explicitly includes only a small 

proportion of these people targeted by transphobic offences. This is mediated somewhat by 

provisions allowing sentence uplift of offences targeting those mistakenly perceived by the 

offender as falling within the definition for this form of hate crime. Despite this, it is overdue 

for each of these groups to be formally recognised within hate crime protections  for those 

facing transphobic offences.   

4.5 Current legislation relating to sentence uplift defines transgender identity as “being 

transsexual, or undergoing, proposing to undergo or having undergone a process or part of a 

process of gender reassignment” (Section 146(6) of the CJA 2003). A definition reliant on the 

gender recognition certificate (GRC) process is highly problematic. Many trans people are 

unable to access the process or do not wish to. The recent government consultation on 

reform of the Gender Recognition Act contrasts approximately 300 GRC applications 

received each year with the much larger UK trans population estimates of between 200,000 

and 500,000 people. This makes it clear that any revised definition should abandon reliance 

on GRCs as a defining factor.  

4.5 We propose an alternative definition that follows the existing model of disability and 

transgender identity by simply listing the protected groups; namely ‘trans, non-binary, 

gender non-conforming and intersex people’. In formulating a definition, it would be 

advisable to use the word ‘trans’ and avoid the words ‘transsexual’ and ‘transgender’ as they 

have come to hold negative connotations for trans communities in the same way that using 

the word ‘homosexual’ has come to feel outdated. Similarly, we advise against using the 

label ‘cross-dresser’ and instead use ‘gender non-conforming’.   

5. Hate crime commissioner 

Should a Hate Crime Commissioner be introduced in England and Wales? 

 
5.1 Galop supports the establishment of a statutory duty requiring the creation of a Hate Crime 

Commissioner role. The equivalent role for domestic abuse has been incredibly helpful in 
supporting domestic abuse support services and driving forward policy in that area. Against 
a background of rising levels of hate crime3, victims and the services supporting them would 
benefit immeasurably from such support. 

 

 

 
2 Bradley, C. (2020) Transphobic Hate Crime Report 2020, London: Galop http://www.galop.org.uk/transphobic-
hate-crime-report-2020/ 
3 Hate Crime, England and Wales, 2019/20, Home Office https://www.gov.uk/government/statistics/hate-
crime-england-and-wales-2019-to-2020. 
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6. Stirring up offences 

We provisionally propose that the current protections for discussion of religion and sexual 

orientation should apply to the new offence of stirring up hatred; similar protections be given in 

respect of transgender identity, sex/gender and disability. Do you agree and if so what should 

these cover? 

6.1 Galop supports the proposal to create parity between stirring up offences across all 

protected characteristics. At present the sexual orientation stirring up offence is weak 

compared to other strands. No stirring up offence exists for transphobia at all, despite trans 

people facing high levels of social hostility and attacks that would arguably meet the stirring 

up legal threshold. Despite the use of stirring up offences being rare, their existence sends 

an important message to society and acts to shape the behaviour of hate groups who are 

often careful to stay within the law.        

We provisionally propose that the offence in section 3 of the Football (Offences) Act 1991 should 

be extended to cover chanting based on sexual orientation. Do you agree?  

6.2 Galop supports extending the football chanting offence to sexual orientation hatred. 

Homophobic behaviours by offenders within football supporting contexts creates a clear 

opportunity for such an offence to be utilised. However, in line with the principle of parity 

between strands outlined above, we propose extending this offence to all hate crime strands 

(transphobia, faith, disability and any new strands added). We believe this will future-proof 

the offence by ensuring it remains relevant and avoid it needing to be updated soon after its 

creation.   

7. Additional strands 

We provisionally propose that the criteria that should be considered for the addition of any further 

characteristics into hate crime laws should be demonstrable need, additional harm and suitability. 

Do you agree? 

7.1 The points set out by the consultation document gathered from Hate Studies literature 

collectively form a comprehensive and accurate hate crime definition. In contrast, we 

hesitantly support the three criteria proposed above given the need for a clear and 

defensible means of deciding whether a particular strand should be included or not. 

However, our responses below are based on a definition that takes a macro-societal 

viewpoint of what hate crime is, rather than technical legal responses to it. That view can be 

summarised in defining hate crime as ‘violence and abuse against marginalised social groups 

as a means of keeping them marginalised'.  

7.2 The above definition draws on the following fuller description provided by Barbara Perry4. 

“Hate crime … involves acts of violence and intimidation, usually directed towards already 

 
4 Perry, B. (2001). In the Name of Hate: Understanding Hate Crimes. (Routledge). 



6 | P a g e  

 

stigmatised and marginalised groups. As such, it is a mechanism of power and oppression, 

intended to reaffirm the precarious hierarchies that characterise a given social order. It 

attempts to re-create simultaneously the threatened (real or imagined) hegemony of the 

perpetrator’s group and the ‘appropriate’ subordinate identity of the victim’s group. It is a 

means of marking both the Self and the Other in such a way as to re-establish their ‘proper’ 

relative positions, as given and reproduced by broader ideologies and patterns of social and 

political inequality.” 

Should the characteristic of “sex or gender” be added to the characteristics protected by hate 

crime laws? 

7.3 Given the prevalence of misogyny as a driving factor in offending against women as a means 

of enforcing patriarchal power systems, this would appear to fit the definition outlined 

above as a potential additional strand. If a recommendation is made to add this is a hate 

crime strand, we join women’s sector organisations in calling for it to be named ‘sex or 

gender’ as a flexible term that avoids conceptual conflicts with the existing transphobic hate 

crime strand.  

7.4 Despite the above, we are concerned about the prospect of carve outs for sexual and 

domestic violence offences for this potential strand. A core principle of anti-hate crime work 

is that hate crime encompasses all offences driven by that form of hostility, from verbal 

abuse all the way up to murder. We understand and support the arguments made in favour 

of the carve outs to defend existing work tackling existing sexual and domestic abuse, but 

we also believe that implementing them would undermine the effectiveness of efforts to 

address existing stands by leaving anti-hate crime work open to attacks at a policy and 

media level from those characterising hate crime as ‘minor’ or expressions of offensive but 

legitimate free speech.   

Should the characteristic of “age” be added to the characteristics protected by hate crime laws? 

7.5 Galop does not support adding the characteristic of age. It is true that young people and 

older people face specific forms of targeted violence and abuse, but we do not believe it 

would be accurate to broadly characterise them as being driven by hostility or prejudice 

toward that person’s age.   

Should any of the following groups be specifically protected by hate crime laws?: Sex workers, 

homeless people, alternative subcultures (for example, goths, punks, metallers, emos), or 

philosophical beliefs (for example, humanism). 

7.6 It is our view that crimes driven by hostility or prejudice toward sex workers, homeless 

people and alternative subcultures all fit the hate crime criteria we outline above.  All are 

marginalised groups that face high levels of violence and abuse that arguably reinforces and 

maintains the low social status of those groups. Despite the above view, the anti-hate crime 

model risks losing effectiveness the more strands are added to it. For that reason, we 
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believe a high threshold should be utilised in deciding whether extra strands should be 

added.  

7.7 Our view is that philosophical beliefs is not a suitable category for inclusion due to its 

breadth, uncertainty over which groups would be included and lack of compelling evidence 

of hostility or prejudice toward groups within it.  



Overall, I am concerned about the development of ‘hate’ legislation. My concern falls into a 

number of areas: 

- Terminology. The use of the word ‘hate’ itself, and the apparatus (governmental, 

NGO, otherwise) that goes with it. The expression is so over-used and over-applied 

that people are either de-sensitised to it, or actually feel more hateful/ hated than 

would otherwise be the case, or both. In many cases, hatred is simply the wrong word/ 

adduced motivation to the incident in question. Simple aggression, inequality 

(economic or otherwise), communitarianism, and tribalism being more likely to be the 

underlying factor in many of these cases. Are these not perennial features of human 

society? If the intention of ‘hate’ law is to remove feelings of conflict from human 

feeling and expression, it will fail. Large portions of society are already under 

significant strain, battered by forces of globalisation, poor family structures, ill-health, 

and now the economic ravages of Covid 19. Now is not the time to further muzzle and 

criminalise what are in many cases expressions of legitimate pain. 

 

- Societal function. Is it wrong to hate in any event? Are there instances where hatred 

based on a protected characteristic may in fact be justified. For example a hatred of 

certain practices that are associated with a religious faith (or extreme manifestations 

thereof)? Where is the dividing line between, for example, stirring up religious hatred 

and validly pointing out flaws in a belief system, perhaps forcefully so, with the aim of 

removing them? Although human history has been messy, I believe we are all glad that 

we no longer see human sacrifice practised on these shores, unlike Iron Age Britain. 

History is full of examples of progress borne out of an adversarial dialectic.  

 

- Mission creep.  Some speech-restriction laws around race and religion would appear 

to be warranted, but these should deal with the specific issues in a laser-focussed 

manner.  The aim should be fewer and fewer crimes, not more and more! The law 

should not be expanding outwards, collecting individual characteristics and building 

grievance, victimhood and atomisation along the way. In my view, protection for 

sexual orientation, disability and transgender identity already goes too far.  

Summary Consultation Question 2 Should the characteristic of “sex or gender” be added to 

the characteristics protected by hate crime laws? 

This category is too broad. No doubt that some men hate all women, and vice versa but these 

are a small minority. 50% of the population does not require protection from 50% of the 

other.  

Summary Consultation Question 3 Should the characteristic of “age” be added to the 

characteristics protected by hate crime laws? 

I cannot think of a single example or hatred against any societal grouping based on age at all,  

let alone one that requires legislation. This is a ridiculous suggestion, and if adopted would be 

used only for mischief. 



Summary Consultation Question 4 Should any of the following groups be specifically 

protected by hate crime laws?: • sex workers • homeless people • alternative subcultures 

(for example, goths, punks, metallers, emos) • philosophical beliefs (for example, 

humanism) 

Sex workers. A prostitute may be vulnerable and may be attacked, and this can be dealt with 

under general criminal law. How is sex worker to be defined in any event? 

Homeless people. A homeless person may be vulnerable and may be attacked, and this can 

be dealt with under general criminal law. But is this typically based on hatred? Suggest not.  

Alternative subcultures & Philosophical beliefs. No. Is there a problem that requires solving 

here? How to define in any event. This is precisely the sort of woolly mission creep that should 

be excised. 

Summary Consultation Question 5 We provisionally propose that the current legal position 

– where the commission of a hate crime can be satisfied through proof that the defendant 

demonstrated hostility towards a protected characteristic of the victim – should be 

maintained. Do you agree? 

Yes, it should be a subjective and objective test (mens rea/ actus rea) with regard to the 

defendant only. Feelings of the victim should not be brought into the analysis. 

Summary Consultation Question 12 We provisionally propose that intentionally stirring up 

hatred should be treated differently to the use of words or behaviour likely to stir up hatred. 

Specifically, where it can be shown that the speaker intended to stir up hatred, it should 

not be necessary to demonstrate that the words used were threatening, abusive, or 

insulting. Do you agree? 

No. The test for intentionally stirring up hatred should be as strict. Otherwise, how is “stirring 

up hatred” to be defined? 

Summary Consultation Question 13 Where it cannot be shown that the defendant intended 

to stir up hatred, we provisionally propose that the offences should cover only “threatening 

or abusive” (but not “insulting”) words or behaviour likely to stir up hatred. Do you agree?  

Yes, the concept of “insult” it too broad and subjective from the victim’s perspective.  This 

point applies generall (see also question 12) 

Summary Consultation Question 18 We provisionally propose that the offence in section 3 

of the Football (Offences) Act 1991 should be extended to cover chanting based on sexual 

orientation. Do you agree? We also seek consultees’ evidence on the prevalence of 

discriminatory chanting targeting characteristics other than race and sexual orientation, 

and would welcome views on whether the offence should be extended to cover all 

protected characteristics. 

No. 

Summary Consultation Question 19 Should the offence under section 3 of the Football 

(Offences) Act 1991 be extended to cover gestures and missile throwing? Should the offence 



under section 3 of the Football (Offences) Act 1991 be extended to cover journeys to and 

from a designated football match? 

No. 

Summary Consultation Question 20 Should a Hate Crime Commissioner be introduced in 

England and Wales? 

 NO!! 



Law Commission Consultation - Hate Crime Laws 

Response from the Greater Manchester Deputy Mayor for Police, Crime, Criminal Justice and Fire 

 

 Summary Question Deputy Mayor Response 

1 We provisionally propose that the criteria that 
should be considered for the addition of any 
further characteristics into hate crime laws 
should be:  

Demonstrable need: evidence that criminal 
targeting based on prejudice or hostility towards the 
group is prevalent.  

Additional Harm: evidence that criminal targeting 
based on hostility or prejudice towards the 
characteristic causes additional harm to the victim, 
members of the targeted group, and society more 
widely.  

Suitability: protection of the characteristic would fit 
logically within the broader offences and 
sentencing framework, prove workable in practice, 
represent an efficient use of resources, and is 
consistent with the rights of others.  
 

Agree – There is a need to introduce more consistency and structure into this legal framework. 
The development of criteria to support the assessment of new characteristics into hate crime 
law is welcomed.  
 
The criteria of Demonstrable Need, Additional Harm and Suitability is supported.  
 
 

2 Should the characteristic of “sex or gender” be 
added to the characteristics protected by hate 
crime laws? 
 

Agree – There should be a characteristic for “sex or gender”.  
 
Following a hate crime survey undertaken in late 2019 by the Greater Manchester Deputy 
Mayor, there was over 85% support (from 800 respondents) supporting the principle of “women 
and girls” being included as a protected characteristic within hate crime law. 
 
The proposed characteristic of ‘sex or gender’ would include this. 
 
The terminology of “sex or gender” would be preferable rather than Misogyny / Misandry – The 



University of Nottingham reviewed the approach taken by Nottinghamshire Constabulary to 
commence the voluntary recording of Misogynistic hate crimes. The report, published in 2018, 
found the term Misogyny to having been described as elitist and exclusionary. Instead the 
characteristic of “gender-based” hate crime was offered as an alternative. A link to the full 
report can be found below: 
 
Microsoft Word - EMBARGOED full report July 6 Misogyny Evaluation Report.docx 
(nottinghamwomenscentre.com) 
 
 

3 Should the characteristic of “age” be added to the 
characteristics protected by hate crime laws? 
 

Agree – Following a hate crime survey undertaken in late 2019 by the Greater Manchester 
Deputy Mayor, after “women and girls”, “age” was the next most popular characteristic amongst 
respondents that they wished to see introduced.  
 
There is growing evidence regarding discrimination and abuse in respect of age, and it should 
not be ignored. However, the comments within the consultation document as to how this could 
be implemented and operate in practice are noted, and may require further review and 
assessment. 
 
If introduced, this characteristic should cover all age ranges and should not be broken down to 
single out particular ranges/groups. 
 

4 Should any of the following groups be 
specifically protected by hate crime laws?:  

sex workers  

homeless people  

alternative subcultures (for example, goths, punks, 
metallers, emos)  

philosophical beliefs (for example, humanism) 

Greater Manchester Police already voluntarily records and monitors a characteristic pertaining 
to “Alternative Sub-Cultures”, and has done for a number of years.  
 
There is, therefore, an evidence base in existence for the need for this characteristic and we 
would provide support for this characteristic being included.  
 
In respect of the other characteristics proposed, it is the view that an assessment should be 
made, as per question 1 above, to demonstrate need, harm and suitability ahead of the 
introduction such characteristics. 
 

5 We provisionally propose that the current legal 
position – where the commission of a hate 
crime can be satisfied through proof that the 

Agree – This is necessary for the burden of proof and should be maintained.  

http://nottinghamwomenscentre.com/wp-content/uploads/2018/07/Misogyny-Hate-Crime-Evaluation-Report-June-2018.pdf
http://nottinghamwomenscentre.com/wp-content/uploads/2018/07/Misogyny-Hate-Crime-Evaluation-Report-June-2018.pdf


defendant demonstrated hostility towards a 
protected characteristic of the victim – should 
be maintained.  

 

6 We invite consultees' views as to whether the 
current motivation test should be amended so that 
it asks whether the crime was motivated by hostility 
or prejudice towards the protected characteristic. 
 

Yes agreed. This tightens up the legislation to cover all aspects of motivation. 
 

7 We provisionally propose that both specified 
aggravated offences and statutory enhanced 
sentencing should be retained in the law of 
England and Wales.  

 

Agree that whilst there can be some confusion in the dual approach of aggravated offences 
and enhanced sentencing simultaneously, removing one or the other could lessen the potential 
powers available by the courts when dealing with aggravated offences. Therefore, this should 
be retained. 
 

8 We provisionally propose that aggravated 
offences should apply to all five of the current 
characteristics equally, and any further 
characteristics that are added.  

 

Agree – this has been a long-standing criticism by victims, that there is a clear lack of parity 
across the protected characteristics within existing hate crime laws. It makes a lot of sense that 
aggravated offences should apply to all current characteristics equally, and to any further 
characteristics that are added in the future. This would prevent the victims of hate crimes 
receiving a different response / outcome due to the characteristic that was recorded.  

9 We provisionally propose that aggravated 
versions of communications offences with an 
increased maximum penalty be introduced in 
reformed hate crime laws.  

 

Agree – online harm is growing and there is a need to consider the protections afforded to 
people online and ensure the existing powers available are adequate and fit for purpose to 
provide these protections. 
 
A separate response has also been submitted in respect of the Law Commission Harmful 
Online Communications consultation. 
 

10 Do you think aggravated versions of any other 
offences should be created? Why/Why not? 

Agreed - this should apply to all aspects of legislation relating to assaults, malicious 
communications, football offences, verbal abuse for all protected characteristics. If there is a 



 hate element attached to an offence this needs to be enhanced penalties to effect change.    

11 Do you think that a wider group of 
characteristics should be protected through the 
process of sentencing?  

If yes, should this be achieved by:  

A residual characteristic in statutory enhanced 
sentencing (courts can recognise further groups as 
the law develops); or  

Sentencing guidelines?  
 

As mentioned above, the existing five protected characteristics should be classified the same 
for aggravated factors and sentencing, plus any new characteristics that are to be added in the 
future. The use of a residual characteristic could be confusing with scope for inconsistencies 
within its application.  
 

12 We provisionally propose that intentionally 
stirring up hatred should be treated differently to 
the use of words or behaviour likely to stir up 
hatred.  

Specifically, where it can be shown that the 
speaker intended to stir up hatred, it should not 
be necessary to demonstrate that the words 
used were threatening, abusive, or insulting.  

 

Agree - This would provide more protections and would hopefully discourage people from 
inciting hatred initially. 
 
It would also provide additional protections for the use of discriminatory words and phrases with 
a double meaning – so would tighten the legislation as required.  
 
It is also agreed that offences of stirring up hatred be extended to cover hatred on the grounds 
of transgender identity and disability.  
 
 

13 Where it cannot be shown that the defendant 
intended to stir up hatred, we provisionally 
propose that the offences should cover only 
“threatening or abusive” (but not “insulting”) 
words or behaviour likely to stir up hatred.  

 

This would provide a balance on what can be proven and proactively responded to by the 
police. 



14 We provisionally propose to:  

replace the separate offences dealing with different 
forms of dissemination of inflammatory material (in 
sections 19 to 22 and 29C to 29F of the Public 
Order Act 1986) with a single offence of 
disseminating inflammatory material;  

align the defences available to innocent 
disseminators of inflammatory material to ensure 
consistency.  
 

The alignment of legislation would provide consistency and clarity which is much needed.  

15 Under what circumstances, if any, should online 
platforms such as social media companies be 
criminally liable for dissemination of unlawful 
material that they host?  

If “actual knowledge” is retained as a requirement 
for platform liability, should this be the standard 
applied in other cases of dissemination of 
inflammatory material where no intention to stir up 
hatred can be shown? 
 

There is a need for Social Media companies to take more responsibility about content being 
broadcast on their platforms. The use of social media continues to grow at pace, and there is a 
need to ensure suitable requirements are in place in respect of compliance with the law.  
 
However, it is accepted that there are often difficulties with compliance as many platforms are 
hosted outside of the UK, operating under non-UK legislation. This can, therefore, make 
prosecutions very difficult. This is not a new discussion topic and has been discussed at length 
for a number of years.  
 

16 We provisionally propose that:  

the current protections for discussion of religion 
and sexual orientation should apply to the new 
offence of stirring up hatred;  

similar protections be given in respect of 
transgender identity, sex/gender and disability.  
 
Do you agree and if so what should these cover? 
 

Agree – this would again provide parity across the characteristics – those already recognised 
and any characteristics introduced in the future. 

17 We provisionally propose that racist chanting at Agree – unfortunately racist chanting is still prevalent and has received a lot of public interest 



football matches should remain a distinct 
criminal offence.  

 

and media attention over the last few years. The chanting can easily escalate and lead to more 
serious harm including incitement or ‘pile-on’ harassment.  
 

18 We provisionally propose that the offence in section 
3 of the Football (Offences) Act 1991 should be 
extended to cover chanting based on sexual 
orientation. We also seek consultees’ evidence on 
the prevalence of discriminatory chanting targeting 
characteristics other than race and sexual 
orientation, and would welcome views on whether 
the offence should be extended to cover all 
protected characteristics. 

 

 

Agree - It should be extended to cover sexual orientation as there is evidence of this occurring 
within sports stadiums.  
 
For parity, it should also cover all the protected characteristics to ensure it is dealt with in the 
same way. 

19 Should the offence under section 3 of the 
Football (Offences) Act 1991 be extended to 
cover gestures and missile throwing?  

 

Agree - Gestures could (and have) been used for race and religion by crowds and so there 
would be a rationale to include this.  
 
 

20 Should a Hate Crime Commissioner be 
introduced in England and Wales? 

 

A national focus/figurehead to better co-ordinate work on hate crime could be beneficial in 
promoting and disseminating existing good practice and supporting national developments. In 
turn this may increase public confidence.  
 
However, if the annual cost is expected to be between £500-750k then consideration is 
required as to clearly defining the remit of the post/office and how it would demonstrate positive 
impact. 
 
The creation of any such role/office should be done in partnership with the Association of 
Police and Crime Commissioners, the National Police Chief’s Council and the Crown 



Prosecution Service. 

   

 

 Responses to other specific questions within 
the consultation 
 
 

 

 We invite consultees’ views on whether the current 
definition of disability used in the Criminal Justice 
Act 2003 should be retained.  
 
 

Consideration should be given to align the definition to that held within the more recent Equality 
Act, which includes neurodiversity and chronic illnesses, which are now recognised.  
 
 

 We invite consultees’ views on whether criminal 
conduct based on a wrongly presumed lack of 
disability on the part of the victim should fall within 
the scope of protection afforded by hate crime 
laws.  
 

On balance this is agreed. 
 

 We invite consultees’ views on whether “asexuality” 
should be included within the definition of sexual 
orientation.  
 

The wording needs to be more fluid and reflect all sexualities rather than identify particular 
ones in isolation. 
 
 
 

 We provisionally propose that the current definition 
of “transgender” in hate crime laws be revised to 
include:  
People who are or are presumed to be transgender  
People who are or are presumed to be non-binary  
People who cross dress (or are presumed to cross 
dress); and  
People who are or are presumed to be intersex  
 

Further consideration is required - Cannot see a need to include cross dressing here. In 
addition, intersex as the presumption is very subjective. 
 
 

   

   

 



Response to Hate Crime Consultation 

from Legal Feminist  
 

Who we are 
 
Legal Feminist is a collective of practising solicitors and barristers who are interested             

in feminist analysis of law, and legal analysis of feminism. Between us we have a               

wide range of specialist areas of law including criminal, public, employment, family,            
discrimination and immigrationlaw. Our range of specialisms enables us to consider           

holistically the issues raised in this consultation, and our collective experience           
enables us to comment on the practical implications of some of those issues. 

 
We formed our collective because we shared an increasing concern about the ways             

in which women’s rights are being sidelined and misrepresented. We believe that            

women’s voices need to be heard in this discussion and the purpose of our response               
is to seek to amplify those voices. 

 
  

1. Hate Crime  

1. According to page of 8 of the Consultation’s Summary, the most commonly            
cited reasons for the implementation of laws creating hate and speech crimes            

were:  

a. Hate crime causes additional harm to both the individual victim and the            
wider community; 

b. A symbolic tool for tackling bigotry, prejudice and inequality; and 
c. The practical benefits flowing from it, such as the ability to monitor            

trends and encourage reporting by victims 

 

1 



2. We consider each of these underpinning rationales for hate crime and speech            
crime laws and analyse their impact on women, feminists, gender critical           

people and thosewho believe that sex matters. 

Unintended Consequences and Potential Harm 

3. The efficacy of proposed legislation should never be modelled on the basis of             

optimism bias; the potential abuses and unintended consequences must         

always be considered. Hate speech crime legislation will routinely create          
conflicts with pre-existing rights (freedom of expression, freedom of thought          

and conscience, right to privacy and, potentially, the right to liberty). It is,             
therefore, of critical importance that hate crime legislation must itself be           

subject to rigorous examination and a ruthless assessment of potential harm.           

We consider that such laws may themselves promote division and harm, and            
create very serious risks of injustice in their enforcement and application.  

 
4. There is already evidence that current laws are being interpreted in a way that              

both punishes women for speaking about the conflict between sex and           
gender, and counsels women against engaging in a political debate which has            

real consequences for the protection of their own rights and freedoms. The            

negative impact on the rights of women will be developed at greater length             
later in this response. 

 
5. The provisions of the Equality Act 2010 and the Gender Recognition Act 2004             

have given rise to an important and unresolved set of conflicts in relation to              

the question of access to sex-based rights and protection. The Equality Act            
protects “gender reassignment” and “sex” as wholly separate characteristics.         

Sex-based protections encompass rights to equal pay, single-sex services,         
sports, associations and accommodation, and freedom from direct        

discrimination, indirect discrimination and harassment. If a man is treated as           

the opposite sex, this disrupts the sex-based rights listed above, stripping the            
protection of its meaning, and subordinating sex to gender identity. Contrary           

to the misinformation widely promoted by organisations such as Stonewall,          
this conflict has not been settled, still less in favour of gender identity-based             
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access to sex-based protections. Nonetheless, this approach is being widely          
adopted, resulting in the serious erosion of access to justice for women. In the              

context of hate crime legislation (specifically s.146 CJA 2003) transgender          
identity is a protected characteristic; sex is not. Circumstances in which a            

conflict arises between one person’s sex-based rights and another person’s          

gender identity-based rights are entirely foreseeable. The asymmetry of         
hate-crime protections between two cohorts presents an obvious injustice         

which itself risks compounding where the law is increasingly misinterpreted to           
allow the above disruption of sex-based rights. 

 

6. Women campaigning or meeting to discuss how sex-based rights clash with           
trans rights have been reported to the police for campaigning to raise            

awareness about the 2018 government consultation on the reforming Gender          
Recognition Act. An example of this is the private prosecution brought by a             

trans rights campaigner, Guiliana Kendal, against Venice Allan and Linda          

Bellos, after the CPS decided prosecution was not in the public interest. The             
prosecution was in relation to a meeting in York, “We Need to Talk” about the               

proposed changes to the Gender Recognition Act. The CPS had to be            
persuaded to use their powers to take over the prosecution and discontinue            

it.1  

 
7. Women have been threatened, attacked, investigated at work, lost work and           

had opportunities to speak and to publish removed, based on accusations of            
transphobia. We refer to MurrayBlackburnMackenzie’s documentation of this,        

compiled for the Scottish Justice Committee regarding the Hate Crime and           

Public Order (Scotland) Bill and set out in their Policy Analysis blogpost of 26              
October 2020 titled “The Hate Crime and Public Order (Scotland) Bill: Views            

from Scottish policing” (linked) 
 

8. Running the risk of being branded a hate criminal will have (and has already              

had) a chilling effect and prevent women from discussing this problem,           

1 
https://www.2harecourt.com/2018/11/30/gudrun-young-successfully-defends-leading-feminist-anti-raci
st-campaigner-linda-bellos-obe/  
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seeking solutions, organising and campaigning. This is no doubt intentional in           
some quarters; we do not believe the Law Commission should be going along             

with it.  
 

9. Recent years have seen a palpable increase in both the frequency and gravity             

of threats, fear of violence and bad-faith / baseless allegations (both criminal            
and civil) experienced by those expressing views about the relevance of sex            

to law and policy. Inevitably, the demographic affected by this behaviour is            
largely female, and we do not believe that the correlation of these facts is a               

coincidence. We think that it should be a matter of some alarm for the              

Commission that women are already frightened to discuss publicly matters          
which affect their own lives in direct and concrete terms.  

 
10. Against this background, the proposed expansions to hate-crime legislation         

will, realistically, only increase the risks to women. There is a real possibility             

that the use of accurate sex-based language would be criminalised;          
“misgendering” and “deadnaming” may offend a person’s sincerely held         

subjective view of themselves, but they both emanate from objectively          
verifiable truth. The attachment of legal sanctions to such practices amounts           

to compelled speech. The concept of compelled speech is inherently          

anti-democratic; it is much more so where such speech is objectively false.            
This can only reinforce the existing climate of self-censorship and institutional           

caution on this topic which particularly affects women in less powerful and            
prominent positions, as recently documented here:  

 
https://gender-dissidents.net/ 

 

The Law as a Symbolic Tool 

11. Legislating for “symbolic” purposes makes the law susceptible to ideological          

and political application. As previously mentioned, the ideological debate         

about sex and gender is very far from settled and the characterisation of it as               
such is, itself, an ideological one. Solutions to the conflicts are still being             

sought, and the debate remains highly charged. “Symbolic” legislation marks          
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a general social consensus, normally after years of discussion; the premature           
introduction of such legislation amounts to “declaring for” one side of the            

debate over the other and risks a fatal blow to any workable resolution.  
 

12. We consider a readily predictable scenario in which the law is used to pursue              

and punish a gender-critical feminist (A) for expressing views which are           
judged prejudiced against either an individual transwoman (B), or transgender          

people as a cohort. This is unlikely to diminish A’s opinions about or towards              
B, but rather to deepen them.  

 

13. The same is true even if, knowing she would be punished for expressing an              
opinion which others might consider prejudiced, person A stays silent. This           

also can only encourage a deepening resentment, which is exacerbated,          
regardless of the merits or otherwise of her initial position, by her being             

silenced.  

 
14. At para.5 above, we referred to the misrepresentation of the legal position in             

respect of the conflict of rights. Organisations such as Stonewall, Gendered           
Intelligence and Mermaids train and accredit the police, investigators,         

prosecuting bodies and government departments. They win contracts to         

deliver diversity and inclusion projects (laudable and proper aims which we           
support). Their training, literature and overall messaging promulgates        

important legal inaccuracies regarding sex based rights and promotes         
coerced speech and unclear language. They teach institutions that         

transgender people have a right to require others to speak and act as though              

they also subscribe to gender identity beliefs. We support the right of            
transgender people to live in accordance with their own beliefs (eg that            

gender identity is real, inherent, metaphysical and universal) but we do not            
agree that non-believers should be forced to adhere to the tenets of an             

ideology which they do not share. 

 
15. Legal compulsion to “affirm” a set of beliefs was dispensed with when the             

blasphemy laws were abolished. However guidance from such places as the           
Equal Treatment Bench Book, which states at paragraph 8: “Self-definition is           
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the most important criteria, and respect from others for that choice” is now             
beginning to reintroduce a secular form of blasphemy. The ETBB          

unquestioningly adopts the term “cisgender”, which is as offensive to many           
women as “misgendering” is to many trans people. Further, words like           

“cisgender” and “misgender” are predicated on people having an internal          

“gender” or “gender identity” which may or may not match their sex at birth.              
This is not an empirical fact but simply a tenet of transgender ideology.             

Stonewall training teaches that recognising someone’s sex, if it does not           
accord with their gender identity, is hateful. “Misgendering”, “outing”,         

“deadnaming” are now terms in common usage which are supposedly          

indicators of hostility and prejudice. Stonewall also encourages citizens to          
report verbal abuse to the police, even if unsure whether the incident            

experienced was a crime. 
 

Undermining Democratic Debate  

16. We predict that hate crime legislation will be used to silence, oppress and             
marginalise people who would speak openly about their gender critical beliefs.           

Democratic society requires the ready and open exchange of factual evidence           

and communication, not the reverse. In the context of resolving social and            
policy issues stemming from the conflict between sex and gender this law is             

likely to be an impedement to the necessary discussions and debates           
required to find the correct balance with competing rights. We are concerned            

that there is no reliable empirical evidence that such a law will not do more               

harm than good. 
 

17. The debate about the disruption of sex-based rights is subject to concerted,            
well-funded and highly organised efforts to undermine and delegitimise the          

concerns of those broadly described as gender critical. Reference to          

biological sex, plain English using sexed pronouns, referring to sex-based          
data or referring to a transgendered person’s past or present criminal record            

is labelled transphobic. We consider that the proposed expansion of hate           
crime legislation will result in the criminalisation of necessary and honest           

debate. 
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Monitoring Trends: Criminalising Gender Critical thinkers for the        
purposes of Data Collection 

18. We cannot accept that the “ability to monitor trends” is a proper or democratic              
basis for expanding the criminal calendar. Monitoring trends should be dealt           

with via the Office for National Statistics, not the police. Citizens should not             

face the hazard of criminalisation in order to gather sociological or           
criminological data. The creation of new offences in order to “encourage           

reporting by victims” betrays a circular logic, since there cannot be victims            
until the conduct in question is criminalised. A further, and more serious, flaw             

in this reasoning is that where “encouragement” is already subject to           

confirmation bias the data collected will mislead rather than enlighten.  
 

19. The experience, and consequences, of being prosecuted for a criminal matter           
are far reaching. There are serious ramifications for the accused’s career,           

family life, privacy, reputation and financial stability following criminal         
investigation, arrest and prosecution for allegations. Any work requiring an          

enhanced DBS check can be put in jeopardy. The fact alone that a hate              

incident has been reported against an individual may therefore appear on           
what amounts, for many practical purposes, to that person’s criminal record. 

 
20. We draw attention to the case of Kate Scottow, a woman prosecuted under             

s.127(2) CA and addressed by the District Judge during her sentencing           

remarks on the importance of “kindness”. The conviction was recently          
overturned by the Divisional Court. The complaint was made by a serial            

litigant in person, whose cases have been overwhelmingly been brought          
against those with whom the litigant disagrees on the issue of gender, which             

cases have largely resulted in failure and judicial criticism.  

 
21. Ms Scottow’s academic career was seriously damaged by the allegation, one           

of which was clearly made on the basis of her views about gender. A woman               
of good character, she was detained by police, suffered damage to her            

reputation and acute stress. The process incurred a great deal of time, effort             
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and cost. The Divisional Court’s judgment was very critical of the preceding            
court’s failure to weigh Ms Scottow’s right to freedom of expression against            

the purposes of the legislation. We do not have confidence that the CPS will              
be mindful of the Article 10 rights of a suspect when deciding to prosecute the               

proposed offences, nor that the courts will be equally mindful of this judgment             

when deciding on the evidence. Investigators, the CPS and the judiciary are            
already the recipients of legally inaccurate training by organisations which          

promote the rights of transgender people at the expense of women and an             
institutional culture which deprioritises women’s rights. 

 

2. Freedom of Speech 

22. The consultation document does not start its consideration with reference to           
the fundamental importance of freedom of speech. This renders the entire           

consultation document of concern; in the context of the proposals, it is difficult             

to overstate the imperative to consider properly this right. The purposes of            
freedom of speech do not include the protection of the current fashionable            

view and the considered opinions of the chattering classes, or the prevention            
of people saying things which are unkind, or boring, or offensive, or banal. We              

set out a number of judicial comments on the scope, the nature and the              

democratic function of freedom of speech, to remind the Commission of its            
importance. In R v Central Independent Television [1994] Fam 192, 202-203,           

Hoffmann LJ said: 
 

"… a freedom which is restricted to what judges think to be responsible             

or in the public interest is no freedom. Freedom means the right to             
publish things which government and judges, however well motivated,         

think should not be published. It means the right to say things which             
'right-thinking people' regard as dangerous or irresponsible. This        

freedom is subject only to clearly defined exceptions laid down by           

common law or statute." 
 

23. Sedley LJ said in Redmond-Bate v DPP (1999) 7 BHRC 375, [20]: 
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"Free speech includes not only the inoffensive but the irritating, the           

contentious, the eccentric, the heretical, the unwelcome and the         
provocative … Freedom only to speak inoffensively is not worth          

having..." 

 
24. Lord Bingham emphasised in R v Shayler [2003] 1 AC 247 the connection             

between freedom of expression and democracy. He observed that “the          
fundamental right of free expression has been recognised at common law for            

very many years”: 

 
"The reasons why the right to free expression is regarded as           

fundamental are familiar, but merit brief restatement in the present          
context. Modern democratic government means government of the        

people by the people for the people. But there can be no government             

by the people if they are ignorant of the issues to be resolved, the              
arguments for and against different solutions and the facts underlying          

those arguments. The business of government is not an activity about           
which only those professionally engaged are entitled to receive         

information and express opinions. It is, or should be, a participatory           

process. But there can be no assurance that government is carried out            
for the people unless the facts are made known, the issues publicly            

ventilated …" 
 

25. Article 10 of the European Convention on Human Rights (the Convention)           

provides: 
 

1. Everyone has the right to freedom of expression. This right shall           
include freedom to hold opinions and to receive and impart information           

and ideas without interference by public authority and regardless of          

frontiers. This Article shall not prevent States from requiring the          
licensing of broadcasting, television or cinema enterprises. 
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2. The exercise of these freedoms, since it carries with it duties and            
responsibilities, may be subject to such formalities, conditions,        

restrictions or penalties as are prescribed by law and are necessary in            
a democratic society, in the interests of national security, territorial          

integrity or public safety, for the prevention of disorder or crime, for the             

protection of health or morals, for the protection of the reputation or            
rights of others, for preventing the disclosure of information received in           

confidence, or for maintaining the authority and impartiality of the          
judiciary. 

 

26. In each and every restriction of freedom of speech proposed, the Law            
Commission (or anyone) must therefore ask herself several questions. Is this           

being done for one of the permitted reasons under Article 10(2)? If so, is it               
necessary in a democratic society? Is there another way in which the aim can              

be achieved? In this consultation as a whole, these questions have not been             

asked.  
 

Summary Consultation Question 1 
We provisionally propose that the criteria that should be considered for the            

addition of any further characteristics into hate crime laws should be: 

 
● Demonstrable need: evidence that criminal targeting based on        

prejudice or hostility towards the group is prevalent. 
● Additional Harm: evidence that criminal targeting based on hostility or          

prejudice towards the characteristic causes additional harm to the         

victim, members of the targeted group, and society more widely. 
● Suitability: protection of the characteristic would fit logically within the          

broader offences and sentencing framework, prove workable in        
practice, represent an efficient use of resources, and is consistent with           

the rights of others. 

 
Do you agree? 
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27. We do not agree. There has been insufficient consideration of a fourth            
criterion  which we believe should have been included, namely: 

 
● The Hate Crime Law addresses and prevents more harm than it causes. 

 

28. There is no examination within the Consultation or its cited works of the extent              
to which the proposed legislative changes would suppress attempts to          

address the rights conflict between sex and gender identity. Harmonious          
society requires mutual respect rather than threats of criminal sanction which           

will exacerbate divisions. Moreover, hate crime laws are likely to be deployed            

in a political manner and not equitably. Hence, gender-critical speakers and           
women will be on the receiving end of punishment, but not of protection. 

 
29. In addition, there has been no consideration of whether the inclusion of an             

additional hate crime is necessary in a democratic society. 

 

3. Sex and Gender 
Lack of clarity of motivation 

30. The full Consultation Paper contains a discussion of the issues that arise in             

connection with the proposed extension of hate crime legislation to the           
characteristic of “sex or gender”. One the difficulties - that of proving            

motivation - is, we submit, a difficulty common to a number of proposed             
protected characteristics, including age and disability. Victims sharing these         

characteristics may be targeted because of those characteristics, but on the           

grounds that those characteristics increase the perpetrator’s opportunity        
rather than because of any particular motivation of hatred. The vulnerability of            

a victim is, where applicable, already an aggravating factor in most sentencing            
exercises and can be taken into account in assessing both harm and            

culpability. 
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Enquiry into motivation irrelevant in light of appalling prosecution rates          
for VAWG 

31. As noted in the Full Consultation Paper, resources available to combat           

Violence Against Women and Girls (“VAWG”) are woefully inadequate. In          
addition, outcomes for victims of VAWG are exceptionally poor, resulting in           

the widespread perception that rape, in particular, has been virtually          

decriminalised by unacceptably low prosecution rates. If allegations of rape,          
domestic abuse, stalking and sexual and sexist harassment were investigated          

and prosecuted more seriously, rather than being treated by police and           
prosecutors as part and parcel of the female experience in the United            

Kingdom, this would immeasurably improve women’s experience of the justice          

system in this country. There seems little point in tinkering with laws on             
motivation and sentencing when far too few of these cases ever get to court. 

 

The sexed nature of VAWG 

32. The full Consultation Paper contains extensive evidence of and commentary          

on the pandemic of VAWG. There is no such pandemic of violence against             
men.  

 

33. We note the concern highlighted in the Full Consultation Paper that trans            
women “face similarly high levels of VAWG-associated crimes” (paragraph         

12.219). This is simply not true and the assertion made in the Full             
Consultation Paper is not even borne out by the sources cited (on            

examination, these in fact amount to a single source, since the Stonewall            

source simply cites the SafeLives source). This source states that trans           
survivors are one of the most hidden groups of domestic abuse survivors.            

Nowhere does this source assert - still less provide evidence - that trans             
women face similarly high levels of VAWG-associated crimes. In fact, it is far             

more likely that trans victims of VAWG are in fact trans men.  

 
34. For the Law Commission to have incorrectly extrapolated this research          

significantly undermines confidence in the rigour of the Law Commission's          
analysis and fuels suspicion of yet more policy capture. This is supported by             
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the Commission’s adoption of loaded definitions in the Preliminary Note on           
sex and gender at paragraphs 12.12 to 12.18 of the Full Consultation Paper.             

These flawed and contested definitions published by the ONS have been           
adopted in preference to the defined terms set out in the Equality Act 2010              

without the benefit of any explanation from the Law Commission. The Full            

Consultation Paper notes that this is a sensitive area and then clearly            
demonstrates its own non-neutral position. Some illumination can, we think,          

be obtained from the tone deployed throughout the Consultation Paper and           
perfectly illustrated by the invitation at paragraph 11.84:  

 

“We recognise that as understandings of gender identity and sex          
characteristics evolve, so does terminology. We therefore welcome        

input from consultees on language which is inclusive, appropriate, and          

likely to remain so into the future.”  

35. This betrays a failure to understand or accept the proper function of the law.              

Law and, in particular, criminal legislation must be clear and unambiguous;           
alleged breaches have serious and concrete consequences for those         

accused. The language of a statute should be chosen on the basis that it can               

be readily understood, according to common usage. Where conflict and          
ambiguity arises, the law should not connive to support and accommodate           

that uncertainty, but strive to resolve it. Attempting to draft and implement a             
law to compel the conflation of a subjective belief (such as gender identity)             

with objective fact (such as biological sex) will be fraught with difficulty; it             

presumes a legal fiction far wider and more nebulous than any currently in             
existence. Most legal fictions (such as the status of adoptive parents) are            

based on a social consensus, and are not introduced at a point of ongoing              
controversy. The assertion that “trans women are women, trans men are men”            

is both controversial and highly ideological; the Consultation, however, begs          

this very question for the purposes of its proposal. To extend the scope of the               
legal fiction created by the granting of a GRC far beyond the beneficiaries of              

that fiction, without any evidential basis to demonstrate necessity, and in           
circumstances where the scope and effect of that fiction is still the subject of              

debate, is hazardous in the extreme.  
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Summary Consultation Question 2 

Should the characteristic of “sex or gender” be added to the characteristics            

protected by hate crime laws?  

36. For the reasons stated above, we disagree with the proposal to extend the             

characteristics protected by hate crime laws at all. This extends to the            
proposed extension to the category of “sex or gender”. However, if the            

Commission is minded to extend those characteristics, then we consider that           

the protected characteristic should be “sex” and that this definition should           
mirror that in the  Equality Act 2010. 

  

Summary Consultation Question 5  

We provisionally propose that the current legal position – where the           

commission of a hate crime can be satisfied through proof that the defendant             
demonstrated hostility towards a protected characteristic of the victim –          

should be maintained. Do you agree? 

37. This question is confusing and unclear. We interpret it as proposing that the             

specific element of an aggravated offence can be satisfied through proof that            
the defendant demonstrated the relevant hostility.  

 
38. We do not agree; the language used to describe disagreements about           

women’s rights routinely characterises gender critical views as hostile,         

abusive, wishing or inciting harm, “literal violence”, and, almost invariably,          
“transphobic”. One need only consider the hyperbolic reaction to JK Rowling’s           

recently published views on the debate to see the dangers of extending the             
reach of the current law, in its current form.  

 

Summary Consultation Question 6  
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We invite consultees' views as to whether the current motivation test should            
be amended so that it asks whether the crime was motivated by hostility or              

prejudice towards the protected characteristic. 

39. Terminology such as “hostility” and “prejudice” is too vague. The offence is            
not defined by reference to anything objective (in either the legal or            

non-legalsense); there is no limit to the scope of the language or tone             

susceptible to prosecution. The proposed offence would allow anything to be           
prosecuted, as long as someone present experienced it as prejudiced,          

something which can only be measured subjectively. Offence giving would be           
criminalised.  

 

4. Hate Speech 

40. The Summary / Consultation Paper also proposes specific rationales for hate           

speech laws, in particular: 
 

(1) Protection of groups from violence incited by hate speech and          
maintenance of public order; 

(2) Protection of vulnerable groups from the emotional and psychological         

harms of hate speech; 
(3) Prevention of the social exclusion and marginalisation of vulnerable         

groups in society; and 
(4) Setting parameters for acceptable conduct, thereby fostering social        

cohesion. 

 
41. We will consider each of these rationales as they apply to people who believe              

that sex matters or who are gender critical. 
 

Protection of groups from violence incited by hate speech  
42. We consider the first rationale legitimate, provided that the speech in question            

is genuinely likely to incite violence. The term “violence” must be understood            

within the confines of common speech, and the equiparation of language such            
as “misgendering” with “literal violence” must be assiduously avoided.         
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However, one might frame the law around “speech which incites violence”,           
without the word “hate” being necessary. It is not necessary, then, that such             

provisions lie within “hate crime” legislation when the likelihood of inciting           
violence ought to suffice. 

 

Protection of vulnerable groups from emotional and psychological harm 
43. The rider that this category applies specifically to “vulnerable groups” is           

concerning, as the designation “vulnerable” may predispose the individual to          
perceive offence as psychologically damaging. Moreover, it begs the question          

as to who is regarded as “vulnerable”, and who is not. In practice this opens               

the door to societal prejudice.  

44. Psychological harm can indeed be very serious, although it usually requires           

prolonged contact between the individuals to be enacted. Real harm          
conducted through speech alone, and without any incitement to violence, is           

unlikely in a casual contact. There is a real danger that insults, or speech that               

is regarded as offensive, are conflated with emotional harm. This is           
particularly pertinent in the case of the third rationale, since there is already a              

tendency to fail to balance or even consider the legitimate needs and rights of              
women when faced with conflicts of interest between women and trans people            

who identify as women. 
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Setting parameters for acceptable conduct, fostering social cohesion 

45. We refer you to section 2 titled “Freedom of Speech” above. We are             
concerned that gender critical viewpoints will be effectively removed from the           

social sphere in a misguided attempt to promote social cohesion. They are            
already treated as being “politically incorrect”, unfashionable and        

unacceptable. Legal sanctions do not foster social cohesion: that requires          

mutual respect and understanding which is not furthered by punishment.          
Rather than promoting social cohesion, hate crime laws are likely to promote            

increasing division and distrust.  

46. The right and facility to discuss the application of the law and the broader              

sociological issues surrounding it is essential to the functioning of a           

democratic society. It is crucial that this facility can be accessed without fear             
of criminal sanction, even if the discussion does cause offence and shock to a              

particular section of society. The assertion that such discussions make some           
people feel suicidal is not a proper foundation for the criminalisation of those             

discussions. One need only reimagine the scenario in which someone with           
particularly conservative religious beliefs finds the notion of gay marriage so           

abhorrent that it causes them to express thoughts of self harm; whilst the             

impact on their mental health should be taken very seriously, the suggestion            
that the speech of others should be criminalised to accommodate it most            

certainly would not.  

47. Moreover, attributing the experience of suicidal ideation to a single subject of            

debate is at odds with all reliable information currently available about mental            

health and self-harm; those who suffer from suicidal ideation need appropriate           
help and support to enable them to deal with the world.  

48. Not only is it necessary to be able to discuss sociological issues and rights, it               
is also necessary to be able to discuss sex in order to be able to effectively                

apply the sex exception under the Equality Act and the Gender Recognition            

Act. Reference to a transgendered person’s birth sex is expressly necessary           
to, for example, invoke the sports restrictions under section 19 of the Gender             
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Recognition Act 2004, or the same-sex provisions under sections 27 and 28            
of Schedule 3 to the Equality Act 2010. 

49. There has been no consideration of whether such restrictions are compliant           
with Article 10(2). We suggest not; the desire to signal an “acceptable”, “kind”             

or “inclusive” social viewpoint is not covered by Article 10. In fact, it is entirely               

contrary to it. Freedom of speech only to say kind, inclusive and acceptable             
things is the type of free speech that is worthless. 

Inequitable application to women and gender critical thinkers 

50. The proposals render the same crime as worthy of greater punishment for            
some motives than others, and align these aggravating motives with selected           

protected characteristics. Our concern is that such hate crime laws are likely            

to be applied according to current fashions and politics rather than equitably.            
As previously mentioned, on the basis of the available evidence, we consider            

that those with gender critical views will be deemed worthy of punishment, but             
not of protection. 

51. We are concerned that the proposals may not be effective, just or            
proportionate if applied to politically fraught discussions about the conflict          

about addressing the rights and needs of protected characteristics. We are           

particularly concerned with the possibility that the proposed legislation will          
create the risk of increased harm to women. 

52. It will be almost impossible to counter bad faith allegations. The foreseeable            
consequences for women are profoundly disturbing. It is crucial to consider           

the context in which much of this abuse arises, and the ways in which women               

are already targeted. 

53. Ms Scottow’s case (discussed above) is not an outlier in terms of the bad faith               

use of the law in the context of this debate. An unrelated civil action in               
harassment was brought by the same complainant against another woman,          
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Bronwen Dickenson, attempting (unsuccessfully) to secure damages and        
injunctive relief by the same complainant. Mr Justice Nicklin said that: 

 
“ .....everyone is expected to show a degree of tolerance and resilience            

in the face of this sort of occasional unpleasantness. These are part of             

the day-to-day irritations, annoyances and upset that are a fact of           
modern life.” 2 

54. This was the determination of a civil claim with far less serious consequences             
than those for someone prosecuted for a criminal offence. The proposed           

offence of hate speech will hand those who deliberately seek out offence a             

powerful weapon with which to harass their victims. 

55. The Judgment of Bean LJ and Warby J quashing the conviction of Kate             

Scottow also bears inspection. Bean LJ commented that the case:  
 

“illustrates the need for decision-makers in the criminal justice system          

to have regard, in cases where they arise, to issues of freedom of             
speech.” 

 
56. We strongly recommend that the Law Commission take this comment and the            

likely impact on women very seriously in assessing the wisdom, necessity and            

practical effect of these proposals. 

 

5. Philosophical Beliefs 

57. In the absence of a definitive list of protected philosophical beliefs it would be              
necessary to import the test in Grainger plc and Ors v Nicolson [2009] UKEAT              

0219/09/0311 in order to differentiate between beliefs that are or are not            

sufficiently weighty to be protected. Case law from the Employment Tribunal           
and other civil courts demonstrates that the application of this test is            

frequently a complex task. Given that many of the offences prosecuted under            

2 https://www.bailii.org/ew/cases/EWHC/QB/2020/3291.pdf  
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hate crime laws are normally relatively low level offending (such as           
harassment or malicious communications) it would add significant complexity         

to an attempted prosecution of an offence of this nature.  

58. The requirement to demonstrate that the offence was committed for reason of            

“genuinely held” beliefs would have the effect of putting the victim on trial, and              

to create a “trial within a trial” to establish that all elements of the offence are                
made out. 

59. This raises questions as to the burden and standard of proof: would it be for               
the Crown to prove that the Grainger test was satisfied, or for the defence to               

disprove it? Would it be left to the jury to decide whether the belief was one                

that was worthy of respect in a democratic society or would this be for the               
judge to determine? There is no precedent model for arguments of this nature             

within criminal law.  

60. The lack of certainty as to what would comprise a protected philosophical            

belief arguably is contrary to article 7 ECHR. It is conceivable that the first              

point at which a belief could be held to be one that is protected could be at the                  
point at which a person is convicted of a hate crime offence for that reason.               

This offends against the principle that it must be an offence at the time when it                
is committed.  

61. This complexity raises the risk of the law being misunderstood by the police             

and by the public, leading to the misapprehension that it is the philosophical             
belief that is protected. There is a risk that robust criticism of a philosophical              

belief, or the causing of hurt by such criticism would be perceived as illegal.              
This would have a chilling effect on the ability of others to enjoy their Article               

10 rights and engage in public debate on important topics. 

62. This proposal introduces a secular blasphemy law. Protecting this vague          
category under hate crimes risks fashionable views being protected as if they            
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were a religion in a heretic-sensitive era. It is profoundly contrary to freedom             
of speech. 

Summary Consultation Question 4  

Should any of the following groups be specifically protected by hate crime            

laws? 

● sex workers  

● homeless people  
● alternative subcultures (for example, goths, punks, metallers, emos)  

● philosophical beliefs (for example, humanism) 

 
63. Philosophical belief is too uncertain to be included within the definition of hate             

crime laws. We consider that broadening hate crime to such an extent would             
be undesirable. 

6. Stirring up hatred 

64. Extending stirring up offences raises questions about constraints on freedom          

of expression, and citizens’ engagement in democratic debate. Protection for          
freedom of expression needs to be robust. 

65. The case for extending stirring up legislation in this direction has not been             

made on grounds of urgent need. Recent Hate Crime Statistics (2019/20)           
show 3,038 charges aggravated by race, of which 2,480 led to court            

proceedings, compared to 41 charges aggravated by transgender identity, of          
which 33 resulted in court proceedings. Under the carefully drawn rules in            

England and Wales on stirring up hatred, covering only race, religion and            

sexual orientation, with tailored freedom of expression provisions, the Law          
Commission found stirring up was very infrequently used compared to          

aggravated charges, with only one charge of stirring up for around every 560             
cases of charges involving an aggravator (note 7). 
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Summary Consultation Question 12 (Consultation Question 45) 

We provisionally propose that intentionally stirring up hatred should be treated           
differently to the use of words or behaviour likely to stir up hatred. Specifically,              

where it can be shown that the speaker intended to stir up hatred, it should               
not be necessary to demonstrate that the words used were threatening,           

abusive, or insulting. Do you agree? 

 
66. We disagree, and refer you to our observations about the immoderate terms            

in which gender critical views are routinely described by those opposed to            
them. Speech should be constrained only when there is a clear case of             

incitement to violence. This suggestion fails that test. Moreover no definition is            

given of what constitutes “hatred” only that it may not involve threats, abuse or              
insults. 

 

Summary Consultation Question 13 (Consultation Question 47) 

Where it cannot be shown that the defendant intended to stir up hatred, we              

provisionally propose that the offences should cover only “threatening or          
abusive” (but not “insulting”) words or behaviour likely to stir up hatred. Do             

you agree? 

 
67. We disagree. Speech should be constrained only when there is a clear case             

of incitement to violence.  
 

Summary Consultation Question 15 (Consultation Question 43) 

Under what circumstances, if any, should online platforms such as social           

media companies be criminally liable for dissemination of unlawful material          
that they host? If “actual knowledge” is retained as a requirement for platform             

liability, should this be the standard applied in other cases of dissemination of             
inflammatory material where no intention to stir up hatred can be shown? 

 

68. Online platforms should not be criminally liable for content posted by           
independent service users. Shifting liability to the platform would force it to            
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implement draconian procedures (we predict via algorithms due to volume of           
traffic) which would create censorship due to corporate self-preservation. Free          

speech would come second to business interests. 
 

69. Placing a criminal liability on platform providers to censor material creates a            

risk of “overblocking and unintended bias”, whereby automatic algorithms         
have the unintended effect of preventing minorities from discussing the abuse           

they face, or by importing societal biases or political pressure to shut down             
legitimate and lawful viewpoints (see more: Content Moderation        

Technologies: Applying Human Rights Standards to Protect Freedom of         

Expression’ Thiago Dias Oliva Human Rights Law Review, 2020, 20,          
607–640) 

 

Summary Consultation Question 16 

We provisionally propose that: the current protections for discussion of          

religion and sexual orientation should apply to the new offence of stirring up             
hatred; similar protections be given in respect of transgender identity,          

sex/gender and disability. Do you agree and if so what should these cover? 

 
70. If (which we oppose) such an offence is to be created, then we agree that               

existing protections to ensure that nothing in the definition of hate crime or             
hate speech offences prohibits or restricts discussion, criticism or expressions          

of antipathy, dislike, ridicule, insult or abuse should be retained if not            

strengthened.  
 

Consultation Question 54 

We provisionally propose that prosecutions for stirring up hatred offences          
should require the personal consent of the Director of Public Prosecutions           

rather than the consent of the Attorney General.  Do consultees agree? 

 
71. We disagree. The prosecution of “stirring up hatred” offences should be dealt            

with at Attorney General level. 
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Consultation Question 55 

We invite consultees’ views on whether the current exemptions for reports of            
Parliamentary and court proceedings should be maintained in a new offence.           

Further, we invite views as to whether there are any additional categories of             
publication which should enjoy full or partial exemption from the offence, such            

as fair and accurate reports of local government meetings or peer reviewed            

material in a scientific or academic journal. 
 

72. Nothing should interfere with academics’ freedom to publish material in          
academic journals where the journal editors themselves (as advised by          

independent peer reviewers) are happy that the content is based on sound            

empirical or theoretical reasoning – the only exception being the threat or            
incitement to violence (which is extremely improbable).  

 

Summary Consultation Question 20 (Consultation Question 62) 

Should a Hate Crime Commissioner be introduced in England and Wales? 

 
73. No. We take the view that “hate crime” should be avoided as a concept except               

where it is synonymous with credible threats of, or incitement to, violence. We             

consider that the consequence of creating the post of Hate Crime           
Commissioner would be to propagate a self-fulfilling prophecy of apparently          

escalating hate crimes since the Commissioner would have a vested interest           
in  this arena. 

 

Legal Feminist 
4 January 2020 
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 ‘Changes to Hate Crime Laws’ 

Report of the Lewisham People’s 

Parliament December 2020 

 

 

This report is written in plain English 
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Background 

This report is about the Law Commission consultation on changes 

to Hate Crime laws in the UK. The report gives the views of people 

with learning disabilities about some of the suggested changes to 

the law. This report will be sent to the Law Commission in answer to 

their consultation.  

Two events took place online using Zoom because of the Covid-

19 pandemic.  

 

Meeting 1 - An online meeting of the Lewisham People’s 

parliament on 13th October 2020 attended by 24 people with 

learning disabilities. 

This meeting was opened by our guest speaker Mick Conboy Hate 

Crime Stakeholder Manager from the Crown Prosecution Service 

(CPS). Mick spoke about the work the CPS does and gave some 

examples of hate crimes that have been taken to court.  

The meeting was also supported by Colin Finch, Lewisham 

Speaking Up’s Crime and Hate Crime Advocate.  
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Meeting 2 – An online meeting in conjunction with Learning 

Disability England on 29th October attended by 17 people, a 

mixture of people with learning disability, family carers and 

professionals who work alongside people with learning disabilities.  

The meeting was also supported by Gabriella Smoczynski, 

Lewisham Speaking Up’s Hate Crime Project Coordinator. 

 

 

The Questions  

Both Zoom meetings talked about the same six questions. There 

are lots of different questions in the Law Commission consultation.  

We picked the six questions that related most to the lives and 

experiences of people with learning disabilities. We chose the 

questions based on our knowledge of listening to people with 

learning disabilities and supporting them with hate crime issues. 

We have put together what people in both meetings said under 

each of the six questions. We tried our best to explain the 

questions in a way that would be easier for people with learning 

disabilities to understand. 
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The questions created by Lewisham Speaking Up are written 

underneath the questions from the Law Commission Document 

‘Hate Crime: Consultation Paper Summary’ September 2020 

Question 1  

The Law Commission Summary Consultation Question 8 

‘We provisionally propose that aggravated offences should apply 

to all five of the current characteristics equally, and any further 

characteristics that are added. Do you agree?’ 

We asked 

‘When someone is convicted of some types of crime, they can 

sometimes get a higher sentence if they did the crime because of 

hate. At the moment this only applies to crimes to do with race 

and religion. The Law Commission says that this should apply to all 

protected groups, so it should include disability, sexual orientation 

and transgender identity. What do you say? Do you agree or 

disagree?’ 

What people said  

There was strong agreement that all groups should receive equal 

treatment under the law. Many people were surprised that this 

isn’t already happening. Some quotes from the meetings were: 

 Protection should be the same for all 

 It’s a disgrace that disabled people don’t get the same 

protection 

 Like should be like - people with the protected 

characteristics should all have equal protections under the 

law 

 It is a disgrace that some people don't get treated the same 

way. It sends a message out that's not good 

 Discrimination laws apply to all so why would Hate Crime 

Laws not do the same? 

 If there was a law against it, it might stop them from 

committing the crime in the first place. It will be a deterrent 

 At the moment lots of people "get off Scot free" and 

disabled people don't tell others about what happens 
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Question 2 

The Law Commission Summary Consultation Question 16 

‘We provisionally propose that: 

• the current protections for discussion of religion and sexual 

orientation should apply to the new offence of stirring up hatred; 

• similar protections be given in respect of transgender identity, 

sex/gender and disability. Do you agree and if so what should 

these cover?’ 

We asked 

‘At the moment it is against the law to ‘stir up hatred’ against 

certain groups. This doesn’t mean people can’t disagree about 

things, but it does mean it is against the law to encourage hatred 

against a group of people. For example, a person can say they 

don’t agree with gay marriage, but they cannot say that gay 

people who get married should be hated. These types of laws are 

already in place for race, religion and sexual orientation. They do 

not cover disability and transgender identity. The Law Commission 

says that all groups should get the same protection under the law. 

What do you say? Do you agree or disagree?’ 

What people said  

As with question1, people were surprised that all groups were not 

given the same level of protection under the law. Everyone in 

both meetings agreed with the Law Commission suggestion that 

‘current protections should be extended to cover disability, 

transgender and sex/gender.’ Some quotes from the meetings 

were: 

 This should be the same for all people and we should have 

stronger protections for all disabled people 

 It’s unfair 

 We are all human beings and should be treated the same 

 We need to treat everybody equally 
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Question 3 

The Law Commission Summary Consultation Question 9 

‘We provisionally propose that aggravated versions of 

communications offences with an increased maximum penalty be 

introduced in reformed hate crime laws. Do you agree?’ 

We asked: 

‘At the moment there isn’t a law to say that someone can get a 

higher sentence if they do a ‘communication’ hate crime. This 

would include things like online abuse. The Law Commission says 

that new hate crime laws should let judges give higher sentences 

for this type of hate crime. What do you say? Do you agree or 

disagree?’ 

What people said  

People with learning disabilities were well aware of online hate 

crime and that disabled people can often be victims. They talked 

about how damaging it can be for individuals who experience it. 

People in both meetings agreed that there should be tougher 

laws for people who carry out online hate crimes. Some quotes 

from the meetings were: 

 It’s the same whether the hate is over the phone or face to 

face because it makes you feel the same 

 I agree because I find it scary, threatening and out of order 

 Online crimes should be treated more seriously. It can be 

hidden and can lead to deadly consequences 

 Lots of people live their lives on social media. It has a big 

effect on them 

 The psychological effects are like scars it's just that you can't 

see them 

 It can be a hidden crime 

 The results of online, text crime can end up with people killing 

themselves 

 Communication crime can happen to anyone but we sort of 

accept it 
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 There needs to be a deterrent. If everyone knew you could 

get in trouble with the law people would not do it so much 

 

Question 4  

The Law Commission Summary Consultation Question 10 

‘Do you think aggravated versions of any other offences should 

be created? Why/Why not?’ 

We asked: 

‘At the moment there isn’t a law to say that some other crimes 

can get higher sentences if they are hate crimes. One example 

given is theft, for example a disabled person who is targeted for 

theft because of their disability. The Law Commission wants to 

know if other crimes like this should be included for higher 

sentences. What do you say? What other crimes do you think 

should be included? Should theft be included? Do you agree or 

disagree?’ 

We specifically asked about theft based on this from the summary 

consultation paper ‘There are a number of other offences we 

consider for inclusion – notably theft, for which there is some 

evidence that disabled people are targeted on the basis of their 

disability.’ 

What people said  

People with learning disabilities were very clear that theft and 

other crimes based on them being targeted as disabled should be 

given a higher sentence. People talked about ‘mate crime’ and 

the experience of being singled out as an easy target. There was 

also the suggestion that financial crimes like fraud, tricking people 

out of money and ‘borrowing’ money should also be included for 

higher sentencing. Some quotes from the meetings were: 

 Theft should be included 

 Not all hate crime comes from angry people. They may 

seem friendly 

 Some people worry about not being believed 
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 Sexual abuse should be included. people taking what they 

want and telling you things that are not true 

 When your lonely you might let people in because you want 

friends 

 (Theft of) Mobile, phones, laptops, and things like that should 

be included as these are lifelines 

 A lot of people are afraid to speak up 

 Financial abuse should be included and things like fraud, 

people taking your money 

 

Question 5  

The Law Commission Summary Consultation Question 5 

‘We provisionally propose that the current legal position – where 

the commission of a hate crime can be satisfied through proof 

that the defendant demonstrated hostility towards a protected 

characteristic of the victim – should be maintained. Do you 

agree?’ 

We asked: 

‘At the moment, crimes are classed as a hate crime if the person 

doing the crime is ‘hostile’ to someone because of who they are - 

for example calling them bad names. Some people say that 

people can say things in the heat of the moment and don’t really 

hate the victim for who they are. So it shouldn’t be classed as a 

hate crime. 

The Law Commission says that the law should stay the same as it is 

now. If someone shows that they are being hostile, then a hate 

crime has happened. What do you say? Do you agree or 

disagree?’ 

What people said  

This was a more difficult idea for people to talk about. Some 

people were unsure and said they would need more time to think 

about the question. The majority of people in both meetings felt 

that the law should stay the same as it now. In general people 
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thought that laws around hate crime should be made stronger 

and not weakened as they saw it. Some quotes from the meetings 

were: 

 the group felt it should remain as a hate crime - no change 

to law 

 “mixed feelings", depends on the situation and if the person 

apologised and meant it 

 It also depends on whether they had said it before or had 

other things that showed they were hateful or hostile behind 

their actions 

 

Question 6  

The Law Commission Summary Consultation Question 6 

‘We invite consultees' views as to whether the current motivation 

test should be amended so that it asks whether the crime was 

motivated by hostility or prejudice towards the protected 

characteristic.’ 

We asked: 

‘Some people have said that people who commit crimes don’t 

always show they are hostile, but they pick on certain groups of 

people because of who they are, for example disabled people or 

LGBTQ people. The Law Commission wants to know if the reason 

for the crime can be made wider. This would mean that a person 

can commit a hate crime if they are doing the crime because 

they are either being hostile or they are prejudiced against that 

group. What do you say? Do you agree or disagree?’ 

What people said  

People with learning disabilities recognised that a lot of ‘hate 

crime’ isn’t always openly hostile. People spoke again about mate 

crime and this happening to themselves or people they know. 

People talked about being an easy target and being ‘taken 

advantage of’. The majority of people in both groups felt that 

widening the reason for a hate crime from hostility to include 
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prejudice might make it easier for crimes like ‘mate crime’ to be 

prosecuted successfully. 

 

Final thoughts 

The questions raised in this report were sometimes difficult for 

people to talk about. We would like to thank everyone who took 

part for their strength and honesty in answering the questions. 

We hope we have asked the questions in a useful way and that 

the answers will help the Law Commission to understand the views 

of people with learning disabilities.  

If anyone would like to talk more about this report please email 

martin.stitchman@lsup.org.uk and we will be happy to help. 

 

Lewisham Speaking Up 

December 2020 

www.lsup.org.uk  

 

mailto:martin.stitchman@lsup.org.uk
http://www.lsup.org.uk/
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December 2020 

Schools OUT UK submission to the Law Commission on hate crime  

1 Schools OUT UK  

Schools OUT UK is an education charity that began life as The Gay Teachers Association in 
1974. Our overarching goal is to make our schools and educational institutions safe spaces for 
our Lesbian, Gay, Bisexual and Trans (LGBT) communities as teachers, lecturers and trainers; 
as pupils and students; as parents; as teaching and learning support staff; as site-officers, 
catering and cleaning staf f ; and as headteachers, managers and governors. There is no other 
organisation that supports such a wide community in attaining such a wide, yet simple 
overarching goal. 

Our over-arching aim is to make our schools safe and inclusive for everyone. To do this we 
need: 

1. To provide both a formal and informal support network for all people who want to 
raise the issue of  homophobia, biphobia, transphobia and heterosexism in education. 

2. To campaign on lesbian, gay, bisexual and trans issues as they af fect education and 
those in education. 

3. To research, debate and stimulate curriculum development on LGBT issues.  
4. To work towards unison between teacher and lecturer unions and other professional 

stakeholders in education 
5. To promote equality, safety, and visibility in education for LGBT people and all the 

protected characteristics 

As part of  this goal, we recognise the need to be inclusive and to recognise the needs and rights 
of  all the characteristics listed as protected under the Equality Act of  2010. We also recognise the 

need to make LGBT people visible in our schools and in the wider community.  

Schools OUT UK takes part in research, debate and curriculum development on LGBT people 
and issues. We deal with the Department for Education, OFSTED, The Equality and Human 
Rights Commission, local authorities and academies, teaching and other trade unions and any 

other stakeholders in the education process when and where relevant.  

Schools OUT UK founded LGBT+ History Month an annual event held in February and The 
Classroom a website with over 70 f ree lesson plans that usualise LGBT issues acosrr the 

http://www.lgbtplushistorymonth.co.uk/
http://www.the-classrom.org.uk/
http://www.the-classrom.org.uk/
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curriculum for all ages . We are af f iliated to OUTing the Past an international festival of  LGBT+ 
History and Pride in Education 

2 Executive summary 

2.1   LGBT+ people face high levels of violence and abuse driven by hostility. Home Office figures 

show that anti-LGBT+ hate crime has, for the second year running, risen at twice the rate of 

other forms of hate crime. In the most recent data, reported hate crime has grown by 8%, 

while hate crimes against LGB people have risen 19% in the same period, and transphobic 

hate crimes grew by 16%1. Updating legal protections to ensure diverse LGBT+ people can 

expect dignity, respect and safety is desperately needed and long overdue. Galop welcomes 

the Law Commission proposals and makes the following suggestions: 

 
2.2 Adopt a single legal approach across all hate crime strands for ordinary criminal offences, 

stirring up offences and football chanting offences. 
 
2.3 Establish a statutory duty requiring the creation of a Hate Crime Commissioner role to drive 

best practice in policy and victim support.  
 
2.4 Redefine the current definition of 'transgender identity' hate to include trans, non-binary, 

gender non-conforming and intersex people. 
 
2.5 Extend the current definition of 'sexual orientation' hate to include ace people (asexual and 

aromantic). 
 
2.6 Create a single Hate Crime Act containing all relevant legislation to remedy the confusing 

and dispersed pieces of legislation as they stand. By focussing on the perpetrators motive 
rather than the victim’s identity 

 
2.7 Extend the hate crime legal test from 'hostility' to 'hostility or prejudice' as a means of 

making the legislation more relevant to the forms of abuse faced by deaf and disabled 
people. 

 

We provisionally propose that aggravated offences should apply to all five of the current 

characteristics equally, and any further characteristics that are added. Do you agree?  

3.1 SCHOOLS OUT UK strongly supports this proposal. The current two-tier system of hate crime 

laws give lesser protections to LGBT+ and disabled people targeted compared with laws 

focused on BAME people and people of faith. The law should censure all forms of hate crime 

equally. The current legal framework sends a signal that some groups are less worthy of 

protection than others, undermining the confidence of LGBT+ and disabled victims in the 

law. 

 
1 Hate Crime, England and Wales, 2019/20, Home Office https://www.gov.uk/government/statistics/hate-
crime-england-and-wales-2019-to-2020. 

http://www.outingthepast.com/
file:///E:/0001AASUE%202020/0000A1Schools%20OUT/002020/law%20commisions%20consult/wwwprideineducation.co.uk


3 | P a g e  

 

By specifying the protected groups as listed in the Equality Act an important link is made and 
we are clear as to our motives. We believe that when the law ‘specifies’ protected groups it 
should also describe them as ‘not exclusive’. In the future other groups may need protection 

when they become the target of hate crime. Then Law would not require revision to expand 
its remit. 
We believe that it is crucial that no hierarchy of protected characteristics is implied or 
applied. 

We strongly encourage the use of language that does not blame the victim when describing a 
hate crime. 
So “He was attacked because he is black,” becomes “He was attacked by a person who 
displayed a hatred of people of colour, as he perceived them.”  

Not catchy, but accurate. 
 

We would prefer that the hate crime was identified by the motive and or intentions of the 

perpetrator rather than by the identity of the victim.  

Thus, the law would be much more encompassing and flexible and meet the shifting landscape of 

hate. However given the unlikeliness of this happening we give you our thoughts in the current 

frame work  

 

3.2 A key issue is the disparity in sentencing maxima. As an example, there is a six month 

maximum sentence for common assault demonstrating or motivated by disability or anti-

LGBT+ hostility, while the same offence would have a two year maximum for race or faith 

hate crime. 

3.3 Only enabling recognition of the hate element within disability and anti-LGBT+ offences 

through sentence uplift rather than acknowledging it as a core part of an aggravated offence 

means it is often not properly documented on the criminal records of offenders. That 

prevents courts, prisons and probation services from identifying and challenging the 

prejudice driving repeat offender’s behaviour. 

3.4  Lastly, race and faith aggravated offences are indictable offences, while LGBT+ and disability 

hate crimes are not. The primary disparity this creates is  the six month time limit for a case 

to be heard after the offence complained of. No such limit exists for race and faith hate 

crime, creating confusion among investigating police officers leading to numerous cases we 

have supported becoming ‘timed out’. The difference in trial venue (Crown Court for 

indictable offences and Magistrates for those that are not) is a further gap leaving LGBT+ 

and disabled people without the additional support and protections afforded to Crown Court 

witnesses.  

3.5 SCHOOLS OUT UK supports the proposal to contain all hate crime provisions within a single 

Hate Crime Act to remedy the confusing and disparate legislative framework that currently 

exists.  
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We provisionally propose that the current legal position – where the commission of a hate crime 

can be satisfied through proof that the defendant demonstrated hostility towards a protected 

characteristic of the victim – should be maintained. Do you agree? 

3.6 SCHOOLS OUT UK supports the proposal to retain demonstration as a limb by which an 

offence can be established as hate crime. Due to the difficulty in proving the thoughts and 

feelings driving an offender’s actions, motivation is a necessary but difficult to utilise option 

within the hate crime legal test. For that reason, the vast majority of successful hate crime 

prosecutions are secured on the basis of demonstrating hostility through words or 

behaviours. The provisions enabling demonstration to be used in this way is a core 

component of what makes the UK a global leader in responding to hate crime. In contrast, 

we are aware of many overseas cases supported by our international partners where clear 

anti-LGBT+ language was used as part of a violent act, but courts were not able to prove it to 

be hate crime because demonstration was not a permissible means of proving the hate 

element in their jurisdiction. Removing that option from criminal courts in England & Wales 

would be a significant backward step in securing an effective response for victims of hate 

crime.  

We invite consultees' views as to whether the current motivation test should be amended so that it 

asks whether the crime was motivated by hostility or prejudice towards the protected 

characteristic 

3.7 SCHOOLS OUT UK supports the Law Commission proposal to extend the legal test from 

'hostility' to 'hostility or prejudice' as a means of making the test more relevant to the forms 

of abuse that deaf and disabled people face. In our view ‘prejudice’ is an accurate 

description of the mental element driving hate crime offending and it is a concept that is 

generally well understood among the public, criminal justice professions, the judiciary and 

jurors.  

We also consider some further refinements of the definitions currently used Including “asexuality” 

within the definition of sexual orientation. 

4.1 SCHOOLS OUT UK supports refining the definition of sexual orientation. Hate crime law 

currently defines sexual orientation as ‘attraction towards persons of the same sex, the 

opposite sex or persons of both sexes’. We propose adding ‘or neither sex’ in order to 

explicitly protect the growing number of ace people (asexual and aromatic) from violence 

and abuse driven by hostility toward their sexual orientation. Additionally, we propose 

altering ‘or persons of both sexes’ to ‘or persons of multiple sexes’ to more accurately 

account for the sexual orientation of pansexual and bisexual people, while also 

acknowledging the existence of non-binary people.  

4.2 Ace communities as a sub-community within the LGBT+ umbrella include both asexual 

people who experience little or no sexual attraction and aromantic people who experience 

little or no romantic attraction. The consultation paper invites views on defining sexual 
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orientation in a manner that includes only asexual people, however the existing definition 

draws on the concept of ‘attraction’ without specifying what form of attraction. This means 

it inherently includes a range of forms of attraction, including both sexual and romantic. 

Therefore nuancing the existing definition to include asexual people will inevitably also 

extended those protections to aromantic people. 

We also consider some further refinements to the transgender definition to make explicit reference 

to people who are transgender, non-binary, cross-dressing or intersex. 

4.3 We support updating the definition of 'transgender identity' hate to include trans, non-

binary, gender non-conforming and intersex people. Language around gender identity and 

the demographic composition of trans communities has rapidly changed in recent years, 

outpacing the current definition and making it impractical to utilise.  

4.4 Trans, non-binary, gender non-conforming and intersex people face high levels of violence 

and abuse driven by transphobia2. The current definition explicitly includes only a small 

proportion of these people targeted by transphobic offences. This is mediated somewhat by 

provisions allowing sentence uplift of offences targeting those mistakenly perceived by the 

offender as falling within the definition for this form of hate crime. Despite this, it is overdue 

for each of these groups to be formally recognised within hate crime protections  for those 

facing transphobic offences.   

4.5 Current legislation relating to sentence uplift defines transgender identity as “being 

transsexual, or undergoing, proposing to undergo or having undergone a process or part of a 

process of gender reassignment” (Section 146(6) of the CJA 2003). A definition reliant on the 

gender recognition (GRC) process is highly problematic. Many trans people are unable to 

access the process or do not wish to. The recent government consultation on reform of the 

Gender Recognition Act contrasts approximately 300 GRA applications received each year 

with the much larger UK trans population estimates of between 200,000 and 500,000 

people. This makes it clear that any revised definition should abandon reliance on the GRA 

as a defining factor.  

4.5 We propose an alternative definition that follows the existing model of disability and 

transgender identity by simply listing the protected groups; namely ‘trans, non-binary, 

gender non-conforming and intersex people’. In formulating a definition it would be 

advisable to use the word ‘trans’ and avoid the words ‘transsexual’ and ‘transgender’ as they 

have come to hold negative connotations for trans communities in the same way that using 

the word ‘homosexual’ has come to feel outdated and offensive. Similarly, we advise against 

using the label ‘cross dresser’ and instead use ‘gender non-conforming’.  However see above 

our view to move to be more inclusive. 

Should a Hate Crime Commissioner be introduced in England and Wales? 

 
2 Bradley, C. (2020) Transphobic Hate Crime Report 2020, London: Galop http://www.galop.org.uk/transphobic-
hate-crime-report-2020/ 
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5.1 SCHOOLS OUT UK supports the establishment of a statutory duty requiring the creation of a 

Hate Crime Commissioner role. The equivalent role for domestic abuse has been incredibly 
helpful in supporting domestic abuse support services and driving forward policy in that 
area. Against a background of rising levels of hate crime3, victims and the services 
supporting them would benefit immeasurably from such support. If such a person was given 
powers to extend the list of victims if we continue to go down that road that would be very 
useful. 

 

 

We provisionally propose that the current protections for discussion of religion and sexual 

orientation should apply to the new offence of stirring up hatred; similar protections be given in 

respect of transgender identity, sex/gender and disability. Do you agree and if so what should 

these cover? 

6.1 SCHOOLS OUT UK supports the proposal to create parity between stirring up offences across 

all protected characteristics. At present the sexual orientation stirring up offence is weak 

compared to other strands. No stirring up offence exists for transphobia at all, despite trans 

people facing high levels of social hostility and attacks that would arguably meet the stirring 

up legal threshold. Despite the use of stirring up offences being rare, their existence sends 

an important message to society and acts to shape the behaviour of hate groups who are 

often careful to stay within the law.        

We provisionally propose that the offence in section 3 of the Football (Offences) Act 1991 should 

be extended to cover chanting based on sexual orientation. Do you agree?  

6.2 SCHOOLS OUT UK supports extending the football chanting offence to sexual orientation 

hatred. Homophobic behaviours by offenders within football supporting contexts creates a 

clear opportunity for such an offence to be utilised. However, in line with the principle of 

parity between strands outlined above, we propose extending this offence to all hate crime 

strands (transphobia, faith, disability and any new strands added). We believe this will 

future-proof the offence by ensuring it remains relevant and avoid it needing to be updated 

soon after its creation.   

We provisionally propose that the criteria that should be considered for the addition of any further 

characteristics into hate crime laws should be demonstrable need, additional harm and suitability. 

Do you agree? 

7.1 The points set out by the consultation document gathered from Hate Studies literature 

collectively form a comprehensive and accurate hate crime definition. In contrast, we 

hesitantly support the three criteria proposed above given the need for a clear and 

defensible means of deciding whether a particular strand should be included or not. 

 
3 Hate Crime, England and Wales, 2019/20, Home Office https://www.gov.uk/government/statistics/hate-
crime-england-and-wales-2019-to-2020. 
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However, our responses below are based on a definition that takes a macro-societal 

viewpoint of what hate crime is, rather than technical legal responses to it. That view can be 

summarised in defining hate crime as ‘violence and abuse against marginalised social groups 

as a means of keeping them marginalised'.  

7.2 This definition draws on the following by Barbara Perry4. “Hate crime … involves acts of 

violence and intimidation, usually directed towards already stigmatised and marginalised 

groups. As such, it is a mechanism of power and oppression, intended to reaffirm the 

precarious hierarchies that characterise a given social order. It attempts to re-create 

simultaneously the threatened (real or imagined) hegemony of the perpetrator’s group and 

the ‘appropriate’ subordinate identity of the victim’s group. It is a means of marking both 

the Self and the Other in such a way as to re-establish their ‘proper’ relative positions, as 

given and reproduced by broader ideologies and patterns of social and political inequality.” 

See above our desire to focus on the perpetrators motives. 

Summary Consultation Question 2 Should the characteristic of “sex or gender” be added to the 

characteristics protected by hate crime laws? 

7.3 Given the prevalence of misogyny as a driving factor in offending against women as a means 

of enforcing patriarchal power systems, this would appear to fit the definition outlined 

above as a potential additional strand.  

7.4 Despite the above, we are concerned about the prospect of carve outs for sexual and 

domestic violence offences for this potential strand. A core principle of anti-hate crime work 

is that hate crime encompasses all offences driven by that form of hostility, from verbal 

abuse all the way up to murder. We understand and support the arguments made in favour 

of the carve outs, but we also believe that implementing them would undermine the 

effectiveness of efforts made to address existing stands by leaving anti-hate crime work 

open to attacks at a policy a media level from those characterising hate crime as ‘minor’ or 

expressions of offensive but legitimate free speech.   

 

 
4 Perry, B. (2001). In the Name of Hate: Understanding Hate Crimes. (Routledge). 
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1. Introduction 
1. Sex Matters is a not-for-profit organisation that campaigns and advocates for clarity            

about sex in language, policy and law, in order to safeguard everybody’s human             

rights, health, safety and dignity. 

2. Sex matters in many areas of life, including in relation to single services, healthcare,              

relationships, sexual orientation, religion, sexual consent and the protection of human           

rights and non-discrimination. It is crucial that the words man and woman, male and              

female, and other associated terms such as “same sex” and “opposite sex” have             

clear meanings that are stable in different areas of life. 

3. In recent years people have been called “hateful” simply for making ordinary,            

everyday statements about the material reality of people being male or female. They             

have been visited by police, arrested, discriminated against at work, harassed and            

publicly pilloried. (see Annex 1: the chilling effect) 

4. We are concerned that the push to extend hate crimes legislation is being driven by               

disproportionate perceptions of hate crime prevalence being promoted by         

organisations that are seeking to close down debate, particularly on competing rights            

around sex and gender identity. Based on police reports, around 6 in 1,000             

transgender people experienced hate crime and reported it to the police in 2018/19.             

But the consultation paper quotes Stonewall research which suggests levels 70 times            

greater than this: “Two in five trans people (41 per cent) have experienced a hate               

crime or incident because of their gender identity in the last 12 months.”1 As our               

calculations in Annex 2 show, if the Stonewall figures were representative then            

reported transgender hate crimes would be more than ten times higher than they             

actually are.  

5. We are concerned that the Law Commission’s proposal uses language and           

definitions which are not in line with existing law, basic science or everyday usage.              

Language such as saying that sex is “assigned at birth” and that people who do not                

identify as trans or non-binary are “cisgender” comes from gender identity ideology. It             

is associated with an approach which seeks to ban and punish the ordinary use of               

words about the two sexes.2 In short, the Law Commission’s proposal is akin to              
a blasphemy law, set out in the language of a religion. 

1 https://www.stonewall.org.uk/system/files/lgbt_in_britain_-_trans_report_final.pdf quoted at para.13.57 of Law 
Commission consultation paper. 
2 TransActual (2020) What is transphobia? https://www.transactual.org.uk/transphobia  
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2. Overall response 

6. We do not support the proposed reform, which we believe extends hate crime             

legislation unnecessarily, based on weak concepts, without evidence of need, or           

consideration of harm caused by the law itself. We believe that this law is likely to be                 

deployed in a political manner and not equitably.  

7. While Hate Crime designation is applied to give an uplift in sentencing for underlying              

criminal action, this proposal when combined with the proposal on Communication           

Offences (based on potential to cause “serious emotional harm” through social           

media) would criminalise online expression and restrict freedom of expression          

through prosecutions and fear of prosecutions.3  

8. A government which legislated so that the ordinary words which people use to             

describe reality and navigate everyday life are rendered ambiguous, with official           

meanings that change depending on which branch of government or officialdom you            

are dealing with, would rightly be labeled Kafkaesque and authoritarian. 

9. The proposal for a specific freedom of speech protection for “the discussion or             

criticism of gender reassignment; treatment for gender dysphoria; provision of and           

access to single-sex facilities and activities” (18.276) is not an adequate safeguard.            

People need to be able to talk about sex in all aspects of everyday life.  

10. The proposed law, and the proposal to create a Hate Crime Commissioner, would             

foster an escalating perception of hate crimes as people are encouraged to feel             

offended, and to report offence-taking as caused by hostility and causing emotional            

harm.  

  

3 See our separate submission on Online Communication 
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3. Consultation Q 2 
Should the characteristic of “sex or gender” be added to the characteristics 
protected by hate crime laws? 

11. We do not think it should. Sexually motivated crimes, and violence against women             

and girls, should be a priority for policing using existing laws. We do not think there is                 

an additional need for the category of misogyny, sex or “women” to be added as a                

hate crime.  

12. It is sometimes argued that it is not fair that sex is not included as a protected                 

characteristic for hate crimes, and that those concerned with women’s rights should            

advocate for a hate crime category that specifiicaly protects women. This may            

appear superficially attractive to “level the playing field”, particularly given that hate            

crime laws protect transgender identity and not sex. However we do not think this is               

wise. We think it is freedom of speech that protects women and other vulnerable              

groups from those who are more powerful. Indeed, we would advocate for an             

evidence-based review of current “hate crime” legislation with consideration for how it            

can be scaled back, not extended.  

13. Another argument for “sex” to be included in hate crimes is a tactical one - since                

there is a proposal on the table that sex, gender, women or misogyny should be               

included in the hate crimes legislation, it should be be made clear that the correct               

term is “sex”. However, although we support clarity on the use of the term sex and                

not gender, we do not support the introduction of any of these options.  

14. The correct place to have the debate over whether “man” and “woman” mean the two               

immutable, binary sexes or are just two posibilities amongst a fluid range of gender              

identities on a spectrum, is not in relation to hate crimes specifically but across              

society and in general legislation. Until then, any new laws that reference men and              

women, or male and female, should reflect the current legal definitions of these as              

the two sexes.  
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4. Use existing definitions in law 
15. Any new laws should be clear about language and definitions around sex. Sex,             

Gender reassignment and Sexual Orientation are protected characteristics defined         

and covered by the Equality Act. The Law Commission should adopt the same             
definitions (although we do not argue for sex to become a protected characteristic             

for hate crimes).  

16. While we recognise that not every protected characteristic covered by the Equality            

Act needs to be covered by hate crime legislation, where the same protected             
characteristic is mentioned the same categories, words and concepts should          
be used. 

17. Biologically, sex is a binary category. Individuals are classified by reproductive           

function as male or female. Sex is determined in utero, and is immutable.4 There are               

no other sexes and people cannot change from male to female or vice versa. 

18. In UK law, “sex” is understood as binary, with a person’s legal sex - male or female -                  

generally reflecting their biological sex (apart from in the rare cases where someone             

has obtained a “Gender Recogition Certificate” to change their legal sex). In common             

law, sex is determined according to a person's biological sex; i.e. chromosomes and             

endogenous sex organs (internal and external) (Corbett v Corbett [1971] P 83,            

followed by R v Tan [1983] QB 1053 and Bellinger v Bellinger [2003] 2 AC 467). 

19. Consistent with this, “sex” is defined as a protected characteristic under Section 11 of              

the Equality Act 2010. It relates to the terms man and woman: 

(a) a reference to a person who has a particular protected characteristic is a             

reference to a man or to a woman; 

(b) a reference to persons who share a protected characteristic is a reference to             

persons of the same sex. 

The Act further defines “man” as a “male of any age” and “woman” as a “female of                 

any age”. We give specific responses on the particular issues that relate to sex. 

 

4 Kashimada, Kenichi, and Peter Koopman. 2010. "Sry: the master switch in mammalian sex determination." 
Development 137(23):3921-30. 
Sobel, Vivian, Yuan-Shan Zhu, and Julianne Imperato-McGinley. 2004. "Fetal hormones and sexual 
differentiation." Obstetrics and Gynecology Clinics 31(4):837-56. 

5 

https://www.legislation.gov.uk/ukpga/2010/15/section/11
https://www.legislation.gov.uk/ukpga/2010/15/section/212?view=plain


5. The proposed new language 

In this section we look at the key new definitions and proposed protected             

characteristics that relate to sex, and explain the problems with them in more detail.  

“Sex/gender” 

 

20. The proposal talks about sex / gender and argues for using “gender” rather than sex               

as it is “more inclusive”. In effect what they are doing here is putting “gender self-ID”                

into law via the backdoor of hate crime legislation after the government rejected the              

idea of reforming the Gender Recognition Act. This is not acceptable. 

21. According to the consultation document, the Law Commission considers that the UK            

government has described gender and sex as two distinct concepts. This is based on              

an article by two members of staff at the Office for National Statistics which was               

developed in the context of the UN Sustainable Development Goals (which use            

“gender” to mean sex).5 The ONS article does not have status as law or general               

policy. It gives the impression that sex and gender are two separate, defined statuses              

related to individuals in UK law. This is not the case, as outlined in paragraphs 19-22. 

22. “Gender” is nowhere defined in UK law, but the word is sometimes used as a               

synonym for sex. This creates confusion. The Equality and Human Rights           

Commission (EHRC) states:  

The term is often used interchangeably with “sex”, partly in recognition that            

much of the inequality between women and men is driven by underlying            

social and power structures rather than by biological sex. Although the           

Equality Act protects people from discrimination because of their sex, other           

5 Tolland, Laura and Joanne Evans (2019) What is the difference between sex and gender? ONS 
https://www.ons.gov.uk/economy/environmentalaccounts/articles/whatisthedifferencebetweensexandgender/2019
-02-21 
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We recommend that the Law Commission use the word “sex” to refer to men and               

women, male and female, in line with common law and the Equality Act. 

Legislating by the backdoor for gender self-ID through hate crimes legislation is            

not acceptable.  



UK legislation (such as the regulations requiring employers to publish their           

gender pay gap) refers to gender. This may cause confusion in some            

circumstances. To avoid any ambiguity, we are reviewing our use of language            

across our website and publications to ensure clarity and consistency.          

However, it is important to note that any mistaken or structural use of the term               

gender does not affect how the law works in practice.6 

23. Responding to a plea for clarity on single sex services, MSPs recently voted             

overwhelmingly in support of an amendment to the Bill on Forensic services (Victims             

of Sexual Assault) (Scotland) to allow survivors of rape and sexual assault to request              

the sex (rather than the “gender”) of the medical professional who examines them. In              

its stage one report on the Bill, Holyrood’s Health and Sport Committee warned that              

the definition of gender “could be ambiguous...which has the potential to cause            

distress to individuals undergoing forensic medical examination.” 7 

24. The Scottish Police Federation has said in response to the Hate Crime consultation             

in Scotland: 

The use of language to distinguish between sex and gender is often            

conflated, in what can appear as an attempt to infer outrage or discrimination             

simply because of irreconcilable fundamental beliefs.8 

“Gender identity” 

 

6 EHRC (2018) Our statement on sex and gender reassignment: legal protections and language 
https://www.equalityhumanrights.com/en/our-work/news/our-statement-sex-and-gender-reassignment-legal-prote
ctions-and-language 
7 Learmonth, A. (2020) MSPs overwhelmingly vote to replace gender with sex in rape support law. The National, 
December 10 2020 
https://www.thenational.scot/news/18936441.msps-overwhelmingly-vote-replace-gender-sex-rape-support-law/  
8 Scottish Police Federation (2020) Hate Crime & Public Order (Scotland) Bill - response to consultation. July 
2020. https://spf.org.uk/wp-content/uploads/2020/07/Hate-Crime-Media-Release.pdf  
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We recommend that the Law Commission does not use the term “gender identity”             

in its proposals. It is not legally defined, has no objective basis, causes confusion              

and is unnecessary. 

We recommend that it does not use the term “cis gender”, as it is insulting or                

incomprehensible to most of the people it refers to.  

https://www.thenational.scot/news/health/
https://www.thenational.scot/author/profile/78856.Andrew_Learmonth/
https://www.thenational.scot/news/18936441.msps-overwhelmingly-vote-replace-gender-sex-rape-support-law/
https://spf.org.uk/wp-content/uploads/2020/07/Hate-Crime-Media-Release.pdf


25. The phrase “gender identity” appears 35 times in the document, including as a             

sub-concept to other definitions, but is not in the glossary and is not defined.              

Developing laws based on novel terms that are not defined is a bad idea.  

26. According to Stonewall, the definition of gender identity is: “A person’s innate sense             

of their own gender, whether male, female or something else, which may or may not               

correspond to the sex assigned at birth.” As philosopher Kathleen Stock notes, not             

everyone believes in the notion of a free-floating innate sense of gender.9  

27. Cisgender or Cis is defined as “Someone whose gender identity is the same as the               

sex they were assigned at birth”. As we have noted above, sex is not assigned at                

birth. The idea of “cis” gender is that women (if they don’t identify as men or as                 

nonbinary), have an innate gender identity aligned to to feminine stereotypes and            

roles in society (and vice versa for men). There is no evidence for this and many                

women find the idea that men and women are defined by sex stereotypes offensive.              

As Helen Saxby writes: 

Calling me cisgender does not just say I am someone who is ‘not trans’, it ties                

me in to a belief system I don’t share and which I see as actively harmful,                

especially to women and girls.10 

Furthermore, while this term may be comprehensible to gender-studies students,          

most women and girls do not know that they have been relabelled “cis” and              

understand instead that being female is what makes them a woman.  

“Transgender / gender reassignment” 

 

9 Kathleen Stock (2019) Stonewall’s LGBT Guidance is Limiting the Free Speech of Gender Critical Academics 
https://quillette.com/2019/07/06/stonewalls-lgbt-guidance-is-limiting-the-free-speech-of-gender-critical-academics
/  
10 Saxby, Helen (2020) Objections to Cis  https://notthenewsinbriefs.wordpress.com/2020/07/16/objections-to-cis/ 

8 

(Question 8) We recommend that the Law Commission use the existing 
definition of “gender reassignment”/ transsexual in the Equality Act.  

“transgender” is also widely used as a synonym: 

A person who is proposing to undergo, is undergoing or has undergone a             

process (or part of a process) for the purpose of reassigning the person's sex              

by changing physiological or other attributes of sex. 

https://www.stonewall.org.uk/help-advice/glossary-terms#g
https://quillette.com/2019/07/06/stonewalls-lgbt-guidance-is-limiting-the-free-speech-of-gender-critical-academics/
https://quillette.com/2019/07/06/stonewalls-lgbt-guidance-is-limiting-the-free-speech-of-gender-critical-academics/


28. The Equality Act 2010 includes a protected characteristic of “gender reassignment”,           

which is separate to sex. Section 7 of the Equality Act provides that a person has the                 

protected characteristic of gender reassignment if the person: 

is proposing to undergo, is undergoing or has undergone a process for the             

purpose of reassigning the person’s sex by changing physiological or other           

attributes of sex 

29. Such a person is referred to in the Act as “a transsexual person.” The Criminal               

Justice Act 2003 was amended in 2012 to provide for increased sentences for crimes              

that are aggravated in relation to “transgender identity”. In both cases, these            

protected characteristics are separate to sex.  

30. The process of gender reassignment does not have to involve medical treatment,            

and may be simply a matter of changing how you wish to be addressed or adopting a                 

style of dress and mannerisms. It is already a broad category which includes anyone              

who has so much as declared they are considering starting to transition. In addition,              

people harassed or abused on the perception of being transsexual/ undergoing           

gender reassignment are covered.  

“Intersex” 

 
31. The Law Commission proposes including Intersex under transgender. We reject this.  

32. The Law Commission quotes the Stonewall definition of Intersex: “Having biological           

attributes which do not align with societal assumptions about what constitutes male            

or female biological attributes”. Stonewall is not a medical organisation. This           

definition is not used by medical experts or by interex organsations.11 For example             

DSD Families states “DSD (or intersex) is an umbrella name for some 40 different              

11 For example https://www.medicinenet.com/intersex/definition.htm states “Intersex” is group of conditions 
sometimes referred to as disorders of sexual development (DSDs) in which there is a discrepancy between the 
appearance of the external genitalia and the type of internal (testes and ovaries) genitalia. 
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(Quetion 8) We recommend that the Law Commission does not include “Intersex” 

under Transgender or as a category for hate crimes at all.  

We recommend that the Law Commission does not use the language “assigned at 
birth” for either sex or gender, since neither sex nor gender is assigned at birth.  

https://www.medicinenet.com/intersex/definition.htm
https://www.medicinenet.com/sexual_sex_problems_in_men/article.htm


conditions that affect the development of the reproductive organs and of the genitals.             

These biological conditions become apparent due either to genital appearance or           

different development at the time of puberty. DSD (disorders of sexual development)            

conditions are understood in terms of specific health diagnoses involving          

chromosomes, hormones, the development of the reproductive organs and         

puberty”.12 

33. These are relatively rare medical conditions or “disorders of sexual development”.           

For example, the most common is Congenital Adrenal Hyperplasia (CAH) which           

causes anomalies in development of the clitoris and atrophy of the vagina in girls.13              

Conditions where chromosomal sex is inconsistent with phenotypic sex, or in which            

the phenotype is not classifiable as either male or female, are estimated to apply to               

0.018% of births.14 Sometimes other conditions that are not truly “intersex”, but which             

involve variations in sexual development or transmission via X and Y chromosome            

anomalies are sometimes included, such as Klinefelter syndrome, Turner syndrome,          

and late-onset adrenal hyperplasia. 

34. Having an intersex condition or DSD does not mean that someone is not a man or a                 

woman. Specific conditions affect men and women. They may be diagnosed at birth,             

or later in life, or go undiagnosed.  

35. People with DSD conditions are not a “third sex” and their conditions do not relate to                

trangender identity. Their conditions are sometimes used to argue that binary sex is             

not a biological reality, but a social construct (as suggested in the Stonewall definition              

“social assumptions”). In this paradigm, sex is not determined at conception and            

observed at birth, but administratively “assigned at birth”. It is argued that birth             

certificates do not simply note sex, they actually create it.15 The use of DSD              

conditions in the service of an ideological cause that is unrelated to these conditions              

has caused offence and upset to many DSD families and campaigners.16 

For example DSD families responded to the Scottish Government’s Policy          

Memorandum accompanying the Census 2021 Bill wich stated: “The umbrella term           

12 https://www.parliament.scot/S5_European/Inquiries/CensusBill_DSDFamilies_CTEEAS518CB33.pdf  
13 Indyk, J (2017) Disorders/differences of sex development (DSDs) for primary care: the approach to the infant 
with ambiguous genitalia, Translational Pediatrics https://www.ncbi.nlm.nih.gov/pmc/articles/PMC5682373/ 
14 Sax, Leonard. 2002. "How common is lntersex? A response to Anne Fausto-Sterling." Journal of sex research 
39(3):174-78. https://www.leonardsax.com/how-common-is-intersex-a-response-to-anne-fausto-sterling/  
15 Holzer, Lena. 2019. "Sexually Dimorphic Bodies: A Production of Birth Certificates." Australian Feminist Law 
Journal 45(1):91-110. 
16 Dreger, Alice. 2016. Galileo's middle finger: Heretics, activists, and one scholar's search for justice: 
Penguin Books. 
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„trans‟ can include trans women, trans men, non-binary gender people, people who            

cross-dress and intersex people” about their concern about the conflation between           

physical characteristics and sexual/gender identity  

DSD/ intersex is not a ‘third’ biological sex, it is a series of different biological               

pathways which produce different anatomical characteristics among people        

who are female or male. A very small number of babies (estimated 7/8 per              

year in the UK – possibly one every other year in Scotland) have the biology               

that means they could be raised either male or female and a legal sex              

assignment is made.17 

National Records of Scotland confirmed that the inclusion of intersex under the trans             

umbrella was ‘an error’.  

36. The Law Commission states: “We do acknowledge the very limited data that exists in              

relation to the prevalence of crime targeted towards people who are intersex            

specifically. However, we consider there to be sufficient similarity in the hostility that             

intersex people are likely to experience that it is appropriate that the law includes this               

group in addition to people who are transgender and non-binary.” (11.82) No            

evidence is provided for this. 

37. Intersex conditions are not related to transgender identity. They are rare medical            

conditions, mainly not perceptible to others. Where they are perceptible, such as, for             

example, in the case of Turner Syndrome, which results in a short stature and a               

characteristic facial look, this might be associated with hate crime under the category             

of disability (in the same way that someone with Down Syndrome or another visible              

congenital growth disorder might be attacked and called a “freak”). The fact that             

Turner Syndrome is caused by an anomaly in the X chromosome does not make it a                

fundamentally different kind of condition in relation to hate crimes, from a growth             

disorder caused by a different chromosomal anomaly. 

38. There is no rationale for including the particular set of rare medical diagnoses             

associated with the X and Y chromosomes or sexual anatomy and endocrine            

systems under hate crime legislation. The only reason for doing this is to promote the               

gender ideology that sex is not binary. 18 

17 DSD Families ( 2019) CENSUS (AMENDMENT) (SCOTLAND) BILL SUBMISSION 
https://www.parliament.scot/S5_European/Inquiries/CensusBill_DSDFamilies_CTEEAS518CB33.pdf  
18 Also see: Sullivan, Alice (2020) Sex and the Census: Why Surveys Should Not Conflate Sex and Gender 
Identity, International Journal of Research Methodology 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3557822 
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39. The Law Commission asserts in several of its definitions, such as cisgender,            

transgender, trans man, trans woman, that sex (or alternatively gender) is “assigned            

at birth”. This is language appropriated from the medical description of people with             

the very rarest of intersex conditions, where sex is truly ambiguous. For everyone             

else (including the vast majority of people with intersex conditions), sex is observed             

at birth (if not before). 

“Non-binary” 

 

40. The Law Commission proposes including non-binary under transgender. We reject          

this.  

41. The Law Commision defines “Non-binary” as  

“An umbrella term for people whose gender identity doesn’t sit comfortably           

with “man” or “woman”. It can include people who identify with some aspects             

of binary gender identities, and others who completely reject binary gender           

identities. Non-binary people may also identify under the transgender         

umbrella.  

“Gender identity” is not defined. Nor are “binary gender identities”.  

42. Legislating and criminalisation based on things that have not been defined (and            

cannot be) is a bad idea. 

43. This definition seems to suggest that “man” and “women” are “binary gender            

identities”, when in fact they are the words for the two sexes, as defined in common                

law and under the Equality Act.  

44. There has been much discussion about whether “non-binary” identities should be           

recognised and validated through reform of the Gender Recognition Act. The           

12 

(Question 8) We recommend that “non-binary” is not included under the definiton 

of transgender, as it is not defined and not needed.  

The definition of transsexual (or presumed transsexual) as set out in the Equality 

Act already covers someone who is targeted for harassment because they are, or 

are perceived as transitioning, even if they have not reached (or specified) a final 

destination.  



government has decided not to pursue this. Introducing “non-binary” into hate crimes            

legislation would be introducing this concept by the back door. 

45. The consultation notes that, in a recent first instance judgment, Taylor v Jaguar Land              

Rover [2019], the Employment Tribunal recognised a person who identified as           

non-binary as coming within the protected characteristic of “gender reassignment” for           

the purpose of the Equality Act 2010.  

46. This case concerned a male engineer at the Jaguar plant who was undergoing a              

transition changing name from “Sean” to “Rose” (at first part time, and then full time)               

wearing female clothing to work, adopting the pronouns “she and her”, and taking             

female hormones. 

47. While Taylor at the time identified as “genderfluid”, the Employment Tribunal           

recognised that they were being harassed and discriminated against on grounds of            

“gender reassignment” as defined under section 7 of the Equality Act. As the judges              

in that case found: 

“We thought it was very clear that Parliament intended gender reassignment           

to be a spectrum moving away from birth sex, and that a person could be at                

any point on that spectrum. That would be so, whether they described            

themselves as ‘non-binary’ i.e. not at point A or point Z, ‘gender fluid’ i.e. at               

different places between point A and point Z at different times, or            

‘transitioning’ i.e. moving from point A, but not necessarily ending at point Z,             

where A and Z are biological sex. We concluded that it was beyond any doubt               

that somebody in the situation of the Claimant was (and is) protected by the              

legislation because they are on that spectrum and they are on a journey             

which will not be the same in any two cases. It will end up where it does. The                  

wording of section 7(1) accommodates that interpretation without any         

violence to the statutory language Consequently, there is jurisdiction to hear           

the gender reassignment claim.” 

48. In other words, rather than establishing the need for a new category, the             

Employment Tribunal found that “gender reassignment” as defined in the Equality Act            

could already cover someone who describes themself as “non-binary” if they are            

undergoing or proposing to undergo a process of transition.  

13 



“Cross dress” 

 

49. The Law Commission proposes including “”People who cross dress (or are presumed            

to cross dress)” under the category transgender. We oppose this.  

50. The Law Commission does not define what cross dressing means. Proposing to            

protect something in law which has not been defined is a bad idea.  

51. The dictionary definition of cross dressing is “wear clothing typical of the opposite             

sex.” It is not clear why this would be included under “transgender”. For example, a               

woman who wears jeans, a flannel shirt and workboots is not transgender; she is              

simply wearing comfortable clothes. 

52. The Department for Education has recently issued guidance to schools telling them            

not to conflate wearing clothes associated with the opposite sex with being            

transgender:  

You should not reinforce harmful stereotypes, for instance by suggesting that           

children might be a different gender based on their personality and interests            

or the clothes they prefer to wear. 

and 

Materials which suggest that non-conformity to gender stereotypes should be          

seen as synonymous with having a different gender identity should not be            

used and you should not work with external agencies or organisations that            

produce such material19 

19 https://www.gov.uk/guidance/plan-your-relationships-sex-and-health-curriculum  
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(Question 8) We recommend that the Law Commission does not include “cross            
dress” under the category of transgender. 

The category “transsexual”/gender reassignment as established in the Equality Act          

already covers people who change their style of dress as part of a social transition,               

which does not have to involve surgery or medication. 

It would also include people targeted for hate crime based on the perception of              

being transssexual. 

https://www.gov.uk/guidance/plan-your-relationships-sex-and-health-curriculum


53. As the US organisation GLAAD makes clear, the term “cross dresser” is not in fact               

used symmetrically to relate to men and women, but is 

typically used to refer to men who occasionally wear clothes, makeup, and            

accessories culturally associated with women.20  

54. Doctors note that the most common reason for such crossdressing amongst adult            

men is as a sexual paraphilia (i.e. a fetish).21 Transvestic fetishism is having a sexual               

or erotic interest in cross-dressing. It is a relatively common paraphilia amongst            

heterosexual men, ranging from wearing women’s underwear to dressing in women’s           

clothing, make-up, wigs and having fake or hormonally enhanced breasts.  

55. This erotic rationale for cross dressing is recognised, for example, by NHS            

Lanarkshire, which defines cross-dressing in the terms below: 

Cross-dressing people simply wear, either occasionally or more regularly,         

clothing associated with the opposite gender (as defined by socially accepted           

norms). Cross-dressing people are generally happy with the gender they were           

labelled at birth and do not want to permanently alter the physical            

characteristics of their bodies or change their legal gender. They may dress            

as the opposite gender for emotional satisfaction, erotic pleasure, or just           

because they feel more comfortable doing so. (page 17, emphasis added)22 

56. There is debate over whether sexual paraphilias or fetishes should be considered            

medical disorders (since they can be associated with mental distress and obsessive            

behaviour) or a lifestyle choice by consenting adults.23 Other fetishes that may be             

considered lifestyle choices include BDSM (Bondage, Dominance, Sadism,        

Masochism), which is typically associated with the wearing of leather, rubber, collars            

and other restraints, straps and harnesses; dressing up and role playing as “pups” or              

“furries” (in animal costumes;) and “age play” (which includes role playing as an adult              

baby for erotic pleasure and emotional satisfaction).  

57. These groups are increasingly arguing that they should be seen as “rights groups”             

and part of mainstream public life. For example, a Guardian article profiled “The             

20 https://www.glaad.org/reference/transgender  
21 Barrett, James (2007)  “Transsexual and Other Disorders of Gender Identity: A Practical Guide to 
Management”. Radcliffe Publishing Limited. 
22 NHS Lanarkshire  (2020) Supporting Trans Staff in the Workplace Policy 
https://forwomen.scot/wp-content/uploads/2020/08/NHS-Lanarkshire.pdf  
23 Yakely, Jessica and Heather Wood (2018) Paraphilias and paraphilic disorders: diagnosis, assessment and 
management. Published online by Cambridge University Press:  02 January 2018 
https://www.cambridge.org/core/journals/advances-in-psychiatric-treatment/article/paraphilias-and-paraphilic-diso
rders-diagnosis-assessment-and-management/8DA2119F2AE98194BDFD48D7FC883D67  
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Secret Life of the Human Pups: a sympathetic look at the world of pup play, a                

movement that “grew out of the BDSM community”: 

While the pup community is a broad church, human pups tend to be male,              

gay, have an interest in dressing in leather, wear dog-like hoods, enjoy tactile             

interactions like stomach rubbing or ear tickling, play with toys, eat out of             

bowls and are often in a relationship with their human “handlers”.24 

58. Some paraphilias – such as paedophilia, voyeurism and exhibitionism – are illegal if             

enacted, because they necessarily involve the non-consenting involvement of others.          

Other paraphilias, such as cross-dressing, BDSM or dressing as animals, are not            

illegal, but social norms encourage people to keep these activities, like other adult             

sexual behaviours, to appropriate settings. Where it is suspected that a person is             

involving others (including potentially children) as an audience or non-consenting          

participant in an erotically motivated fetish role play it is legitimate for a person to feel                

violation, fear, hostility and disgust.25 Such social norms are now sometimes referred            

to as “kink shaming”, with the implication that those who object are prudish and              

phobic.  

59. For example, in 2019 there was a minor scandal when feminists on Mumsnet noticed              

that an employee of the NSPCC had posted a video entitled “Cub Pisses and Wanks               

in Rubber at Work”, which showed the man, who was wearing rubber pants under his               

work clothes, masturbating in work toilets.26 A link to the video accessible from his              

LinkedIn professional profile stated that he worked at the children’s charity. When            

women raised this on social media as a safeguarding issue, they were accused of              

homophobia and transphobia, including by three Guardian journalists, and of bullying           

by the NSPCC (who later investigated and concluded that it was not in fact              

appropriate for an employee of a childrens charity to make pornography in the             

workplace). 27 28 

60. It is not clear why any particular sexual fetish should be a protected category in law.                

Conversely, if men dressing up in women’s clothing for erotic pleasure becomes a             

protected category, why not men dressing up in gimp masks and rubber, or as              

animals or babies? 

24 
https://www.theguardian.com/tv-and-radio/2016/may/25/secret-life-of-the-human-pups-the-men-who-live-as-dogs  
25 Bartosch, Jo (2020)  Pups, Furries & Kinksters have no place in Pride 
https://medium.com/@jacqulineard/trying-to-understand-adult-babies-and-furries-c6a253136a6a  
26 https://uncommongroundmedia.com/nspcc-employee-films-himself-masturbating-at-work/  
27 https://glinner.co.uk/a-week-in-the-war-on-women-saturday-12th-october-saturday-13th-october/  
28 https://www.civilsociety.co.uk/news/nspcc-dismisses-celebrity-management-staff-member.html  
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“Asexual” and “pansexual” 

61. The Law Commission suggests adding asexuality to the definition of sexual           

orientation. It states: “in our 2014 report we stated that we ‘had not been provided               

with evidence to show that individuals suffer hate crime due to being asexual’, and              

declined to recommend a change to the definition to include this group. However,             

since this time, awareness of asexuality, and the challenges asexual people face,            

has grown.” (para.11.67) 

62. Evidence given for this is a 2012 academic survey of 148 Canadian students on their               

hypothetical attitudes towards asexual people, and a single interview in the           

Independent which states: 

“Celine struggled with her asexuality while growing up and was bullied at            

school for being a virgin and uninterested in having sex. At 16, she claims she               

was attacked by a peer who said she was ‘gagging for it’ and that sex would                

fix her.” 

To say that experiences like this are sadly commonplace among 16 year old girls              

regardless of how they identify would be an understatement. And while some adults             

may identify as “asexual”, a 16 year old virgin (or anyone) who does not want to have                 

sex yet does not require a specific identity label in order to say no, and it is not                  

progressive but frankly retrogressive to suggest that they do.  

17 

(Question 7) We recommend that the Law Commission does not include           

asexuality. There is no evidence that identifying as asexual makes someone a            

target for hate. Most people don’t want to have sex with most other people. Sexual               

harassment and sexual assault are already covered in law.  

There are no combinations of the two sexes other than those already covered.             

There is therefore no need to include pansexuality or any other variation  

We recommend that the Law Commission use the definition of sexual orientation 

given in the Equality Act. i.e. orientation towards:  

(a) persons of the same sex, 

(b) persons of the opposite sex, 

(c) persons of either sex 



63. Sexual harassment is already covered in law, whereas the mildly less favourable            

attitudes demonstrated in the Canadian study towards people who identify as           

asexual are not a basis for criminalisation. The Law Commission should be cautious             

of the push to recognise and protect ever-growing numbers of categories of people             

on the basis of sparse evidence.  

64. The Law Commission raises “pansexuality”, although it does not define it, saying  

“However, the increasing recognition of the complexity of human sexuality,          

and the emergence of new identities such as pansexuality would likely render            

a stark binary distinction somewhat difficult in practice.” 

What “pansexuality” means is not made clear (other than a fashionable term for             

bisexuality). Presumably the Law Commission is suggesting that there are sexual           

orientations other than towards persons of the same sex, persons of the opposite             

sex, and persons of either sex. But since these three options exhaust the possibilities              

available with just two sexes, it is not at all clear what complexity they are referring                

to.  

Sex Matters 
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Annex 1: The Chilling Effect 
Organisations promoting gender ideology argue that there should be “no debate” on            

questions of trans rights, using tactics of social and economic “cancellation” and legal             

prosecution to target those who seek to challenge gender ideology.  

They promote the view that any disagreement with the dogma that “trans women are              

women, trans men are men and non-binary people are non-binary”, or use of ordinary              

language based on sex, is seen as hostile and transphobic.  

Stonewall’s definition of “transphobia” is “The fear or dislike of someone based on the fact               

they are trans, including denying their gender identity or refusing to accept it.” Implied in this                

is accepting that gender identity overrides sex.  

Another, more detailed, definition of “transphobia” is that developed by “Transactual”, a            

group associated with the NGO Trans Media Watch.29 The Transactual definition has been             

endorsed by signatories including Patrick Harvie MSP, as well as a number of prominent              

activists (Christine Burns MBE is the lead signatory), councillors, journalists, academics and            

other public figures.30 It specifies a long list of allegedly transphobic behaviours, including: 

a. Misgendering - “Calling trans women ‘men’ or trans men ‘women’, or non-binary people             

‘men’ or ‘women’ is transphobia. Using the wrong pronouns, such as ‘she’ for trans men               

and ‘he’ for trans women is misgendering. Not using ‘they/them’ (or similar) pronouns for              

non-binary people is transphobic as is using these terms for binary trans people.” 

b. “Claiming there is a ‘conflict’ between trans people's human rights and those of any other               

group”.  

c. “Claiming that there is a ‘debate’ about a conflict between ‘women’ or ‘feminists’ and              

trans people” (this is termed “misrepresenting those who oppose trans people’s           
human rights”. Transactual claim that the correct designation should be “hate groups”.)  

d. Asking for single sex spaces to be respected (termed “Encouraging or facilitating            
proxy violence against trans people”). 

e. Making statements such as “Woman: an adult human female”. “When the context for the              

statement is that the group in question believe that trans women can never be female the                

transphobic intent is clear.” 

29 https://www.transactual.org.uk/transphobia  
30 https://www.pinknews.co.uk/2020/11/30/scotland-transphobia-open-letter-crisis-independent-inquiry/  

19 

https://www.transactual.org.uk/transphobia
https://www.pinknews.co.uk/2020/11/30/scotland-transphobia-open-letter-crisis-independent-inquiry/


f. Refusing to adopt the term “cisgender”. 

g. Using the terms “man” and “woman” for biological sex.  

h. Concern about the medicalising of children as trans (termed “deliberately endangering           

the lives of trans children and young people.”) Using terms such as “contagion” is              

called “exclusion bullying by proxy”.  

i. Defining transphobia more narrowly than Transactual does.31 

“Trans rights” organisations have actively worked to silence dissent: 

● Stonewall wrote to schools and local authorities in 2018 warning them not to use              

guidance provided by the gender-critical organisation Transgender Trend, calling their          

schools’ resource pack “dangerous” and saying “It is a deeply damaging document,            

packed with factually inaccurate content.”32 

● Mermaids has stated that sharing JK Rowling’s essay on sex and gender online where              

colleagues at work could see “mightn’t necessarily be treated as an act of transphobia”,              

but could, “if an employee shared it in a deliberate act of aggression and cruelty...be a                

severe case of harassment”.33 

● Mermaids told a publisher of a magazine for A-level law students that it should edit a                

report on the case of Harry Miller v Humberside Police. The article was heavily cut, with                

the editor giving the explanation: “The claimant’s [Harry Miller’s] views and the judge’s             

[Mr Justice Julian Knowles’s] comments about transgender issues would be offensive to            

most of our readers and our staff.” The author, Ian Yule, protested: “If the judgment of a                 

respected High Court judge is likely to upset such students and their teachers, they have               

no business studying or teaching this subject.” He resigned as chairman of the editorial              

board of A-Level Law Review. He wrote to colleagues: “In the process of ‘reviewing’ my               

article [Mermaids] effectively destroyed it.”34 

● Gendered Intelligence argued that Transgender Trend should not be allowed to raise            

funds via the online Crowdfunder platform. It said that the organisation’s aim is “to              

31 https://www.transactual.org.uk/transphobia  
32 Stonewall (2019) Creating a trans-inclusive school environment - response to Transgender Trend 
https://www.stonewall.org.uk/node/62946  
33 The New Rules of What You Can Say in the Office, Financial Times 
https://www.ft.com/content/c96647db-65e9-457c-9940-1975ea61979c?  
34 
https://www.thetimes.co.uk/article/jk-rowling-publisher-asked-mermaids-trans-group-to-censor-legal-article-on-fre
e-speech-ruling-2dl7t5g9q 
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spread incredibly harmful and untrue claims about what it means to be trans”.             

Crowdfunder investigated and exonerated Transgender Trend.35 

● Trans Media Watch wrote an open letter to the BBC to complain when it featured               

feminist author Joan Smith in a report on JK Rowling’s tweets.36 

● Equaliteach published a guide for schools on tackling homophobic, biphobic and           

tranphobic bullying that contained a “warning” box calling Transgender Trend an “anti            

LGBT+ organisation”. It says: “the work they do encourages schools to reject the identity              

of transgender pupils and create an environment that may be unsafe for            

gender-questioning and transgender young people.”37 

● The Labour Campaign for Trans Rights put out a pledge during the last Labour              

leadership election calling Woman’s Place UK and LGB Alliance “Trans Exclusionist           

Hate Groups”.38 This pledge, which called for members of these groups to be expelled              

from the Labour Party, was signed by four out of five contenders. 39 

○ Transgender Equality Network Ireland published an open letter, signed by several           

NGOs including Amnesty International Ireland, arguing against the LGB Alliance and           

saying: “We call on media, and politicians to no longer provide legitimate representation”             

for those they designate as holding “bigoted beliefs”.40 

Individuals targeted at work 

Using these expansive definitions of transphobia, individuals are targeted with complaints           

and organisations as “hate groups”. These are just a few examples:  

● Suzanne Moore wrote a Guardian column about women’s rights and transgender           

issues.41 A person (who had already resigned) rendered their resignation at an editorial             

meeting. 338 colleagues signed a letter saying they were “deeply distressed” by the             

resignation and called for the Guardian to “do more to become a safe and welcoming               

workplace for trans and non-binary people”. Moore has now left the Guardian and stated              

that she feels she was forced out. 

35 
https://www.independent.co.uk/news/uk/home-news/transphobic-booklet-school-campaign-crowdfunder-reinstate
d-fundraising-transgender-trend-gendered-intelligence-fox-owl-fisher-a8389346.html  
36 https://hiyamaya.files.wordpress.com/2020/06/letter.pdf  
37 https://equaliteach.co.uk/for-schools/classroom-resources/free-to-be/  
38 https://twitter.com/Labour_Trans/status/1226939313264394241/photo/2  
39 https://www.bbc.co.uk/news/uk-politics-51465800  
40 https://gcn.ie/irish-lgbtq-community-stand-irishsolidarit-transphobia-trans-day-remembrance/  
41 
https://www.theguardian.com/society/commentisfree/2020/mar/02/women-must-have-the-right-to-organise-we-wil
l-not-be-silenced  
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● Selina Todd, a professor of modern history at Oxford, has been accused by students of               

being “transphobic” on the basis of her tweets and speeches. They argued that: “The              

power dynamics of providing a platform to Selina Todd in the name of “academic free               

speech” means putting trans and non-binary members of our community into the position             

of having to defend their right to exist. Her views refuse to acknowledge that trans               

women ARE women, that trans women’s rights ARE women’s rights.”42  

● Allison Bailey, a criminal defence barrister, feminist, lesbian, lifelong campaigner for           

racial equality, lesbian, gay, and bisexual rights, and survivor of child sexual abuse,             

opened a crowdfunder to finance the legal costs in a discrimination case that she is               

pursuing against her chambers and Stonewall. After receiving complaints, the platform           

she was using to raise funds to support her case, CrowdJustice, closed her crowdfunder,              

saying that her background information breached its policy against “discriminatory or           

hateful content”, with “gratuitously violent language and accusations regarding trans          

people”. In fact, it consisted of careful, factual statements citing government statistics            

and an account of her own experience of sexual abuse as a child.43  

● Maya Forstater, a researcher, lost her job at the Centre for Global Development after              

colleagues expressed concern about her writing and tweeting about gender identity and            

sex. She is pursuing a belief discrimination case in the Employment Tribunal. An appeal              

on the question of whether her belief is a protected belief is due to be heard in the                  

Employment Appeal Tribunal in April.44 

● Dr Eva Poen of the University of Exeter was accused of “abhorrent bigotry” after she               

posted on social media that only women can have periods. In response to a post on                

Twitter calling for a fitness app to change its wording from “female health” to “menstrual               

health”, she said: “Only female people menstruate. Only female people go through            

menopause. ‘Female health’ is exactly what this is about.” A student complained to the              

university, claiming that her comments were making transgender people “live in fear” and             

demanding that she “stop spreading vitriol”.45 

Those cases are the tip of an iceberg. Professor Michael Biggs maintains a list of academics                

42 
https://www.inquiremedia.co.uk/single-post/2020/03/10/University-under-fire-for-planned-talk-by-anti-transgender-
feminist  
43 https://www.legalfutures.co.uk/latest-news/censored-or-offensive-crowdjustice-trans-row-rumbles-on  
44 Karon Monaghan (2020) The Forstater Employment Tribunal judgment: a critical appraisal in light of Miller, UK 
Labour Law Blog 
https://uklabourlawblog.com/2020/02/19/the-forstater-employment-tribunal-judgment-a-critical-appraisal-in-light-of
-miller-by-karon-monaghan/  
45 
https://www.dailymail.co.uk/news/article-8083431/Exeter-University-economics-lecturer-branded-transphobic-LG
BT-feminist-students.html  
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targeted for their views on sex and gender whose stories have made it into the public                

domain.46 Professor Kathleen Stock has collected additional testimonies from academics          

and others working in universities.47 They include managers demanding that staff defend            

their Twitter histories; institutions failing to protect staff from student and public harassment;             

staff facing complaints for signing letters to newspapers about academic freedom; a lost             

editorship of an academic journal and a lost membership of an editorial board; research              

rejected from publications on vague suspicions of transphobia; no-platforming; and          

researchers being warned by managers not to pursue gender-critical research in the first             

place. Many respondents were too fearful of the professional consequences to put their             

names to their testimonies.  

The Feminist blogger Wild Woman Writing Club has collected testimonies from artists and             

writers hounded out of commissions and publications.48 Over 700 people shared their            

concerns about sex and gender in a survey of “Gender Dissidents” in 2020. These included               

parents, teachers, social workers, lawyers and healthcare workers. Many highlighted that           

they remain publicly anonymous because of fear of consequences at work.49 9 out 10 of               

those who responded were women.  

Oppressive application of the law by the police and the CPS: 

● Harry Miller posted a number of tweets between November 2018 and January 2019             

about transgender issues as part of the debate about reforming the Gender            

Recognition Act 2004. In one tweet Mr Miller wrote: “I was assigned mammal at birth,               

but my orientation is fish. Don't mis-species me.” This tweet was among several             

reported to Humberside Police as “transphobic” by a Mrs B. Humberside Police told             

Mr Miller that although the tweets were not criminal, “they were upsetting many             

members of the transgender community who were upset enough to report them to             

the police”. It later turned out that this was not true. There was only one report. Mr                 

Miller sought judicial review. Giving judgment, Mr Justice Julian Knowles said: 

I hesitate to be overly critical of Mrs B [the complainant] given she has not               

given evidence, but I consider it fair to say that her reaction to the Claimant’s               

tweets was, at times, at the outer margins of rationality. For example, her             

suggestion that the Claimant would have been anti-Semitic eighty years ago           

46Academics and others at British universities targeted for questioning transgender orthodoxy 
http://users.ox.ac.uk/~sfos0060/GCtargets.shtml  
47 Are academics freely able to criticise the idea of ‘gender identity’ in UK Universities? 
https://medium.com/@kathleenstock/are-academics-freely-able-to-criticise-the-idea-of-gender-identity-in-uk-unive
rsities-67b97c6e04be  
48 https://wildwomanwritingclub.wordpress.com/2020/06/10/what-it-costs-women_speak-out/  
49 Gender Dissidents https://gender-dissidents.net/tag/work/  
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had no proper basis and represents an extreme mindset on her behalf.50 

(The public response from Mrs B was to accuse Mr Justice Julian Knowles of 

“transphobia”.51) 

● Sarah Phillimore is a barrister and a campaigner on sex and gender issues. She              

was contacted by an account on Twitter informing her that she had a “record for life”                

of “hate”, as her tweets had been reported and recorded by the police under “Hate               

Crimes Operational Guidance”. She requested information from the police and          

received 12 pages of tweets they had recorded as a transphobic and religiously             

aggravated “non-crime hate incident”. Phillimore says:“The tweets I posted contained          

nothing that any reasonable person could describe as 'hatred' - for example one is              

discussing that my dog likes to eat cheese!” 52 

● Miranda Yardley, a transsexual, was prosecuted for a transgender hate crime after a             

complainant, who worked on behalf of the charity Mermaids, alleged harassment by            

potentially exposing her and her transgender child to bullying and abuse. Helen Islan             

frequently campaigns on transgender issues via social media on the basis that she is              

the mother of a transgender child. The defendant had tweeted a message linking             

Islan’s full name to her Twitter handle and stating that the “self-interest of Helen Islan               

is in justifying to herself her decisions to trans her daughter”. The information was              

contained in a screenshot of a Google search which had also brought up an image of                

Helen Islan and her children. The CPS unsuccessfully applied for reporting           

restrictions to prevent the complainant’s full name being published (on the basis that             

this was necessary to send a message to future victims of “transgender hate crime”              

that the courts would protect them by granting anonymity). The judge stated that             

there was no evidence of harassment, that issues of freedom of speech enshrined in              

Article 10 of the ECHR were clearly engaged and that it was a case that the CPS                 

should never have brought.53 

● Caroline Farrow was reported to police after she referred in a tweet to the child of                

Mermaid’s CEO Susie Green, who was taken to Thailand at the age of 16 to have                

sex reassignment surgery. Farrow wrote: “Susie Green is in breech of Samaritans            

policy about how suicide should be discussed and broached in the media. What she              

50 R (Harry Miller) v The College of Policing and The Chief Constable of Humberside [2020] EWHC 225, para.280. 
51 https://judicialcat.blogspot.com/2020/02/harry-miller-judicial-review-mrs-b.html  
52 https://www.crowdjustice.com/case/the-police-recorded-me-as-hate/  
53 
https://www.2harecourt.com/2019/03/04/gudrun-young-secures-no-case-to-answer-in-controversial-first-prosecution-for
-transgender-hate-crime/  
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did to her own son is illegal . She mutilated him by having him castrated and                

rendered sterile while still a child”.54 Farrow said she was told by police that the               

complaint was about misgendering. Susie Green later withdrew the complaint and           

Mermaids issued a statement: “The tweets are a lot more serious than about             

misgendering. They were allegations of serious misconduct and vile and spiteful           

personal attacks.”55 Sexual reassignment surgery on under-18s is illegal in the UK,            

and was subsequently made illegal in Thailand. A Court has since ruled that children              

under the age of 16 do not have the capacity to consent to puberty blocking drugs. 

● Linda Bellos OBE, a leading feminist and campaigner for racial equality, was            

prosecuted for an offence of using threatening, abusive or insulting words or            

behaviour contrary to section 5 of the Public Order Act 1986. The alleged offence              

arose out of a public event where Bellos stated that “if any one of those bastards                

comes anywhere near me I will take my glasses off and clock ’em”. She has said she                 

was referring to the attack on Maria MacLachlan at Speakers’ Corner. The event was              

live-streamed on Facebook by Venice Allan. Giuliana Kendal, a trans woman who            

had watched the live-streaming of the debate, complained to South Yorkshire Police            

that she found the remarks threatening as a trans woman. South Yorkshire Police             

launched a full investigation, including interviewing Bellos under caution. In May 2018            

the CPS decided there was no realistic prospect of conviction, taking into account the              

context in which the words were uttered and the fact that Bellos would have a               

defence of freedom of speech under Article 10 of the ECHR. Kendal then embarked              

on a private prosecution of both Bellos (under section 5 Public Order Act) and Allen               

(under section 127 of the Communications Act 2003.) Eventually in November 2018            

the case was dropped after the CPS exercised their statutory powers to take over the               

prosecution and then discontinued it.56 Bellos and Allen had had to instruct criminal             

defence lawyers and attend court on three occasions.  

● Kate Scottow was prosecuted under s.127 of the Communications Act and found            

guilty of using a public communications network to “cause annoyance, inconvenience           

and anxiety”. In court the judge told Scottow that “we teach our children to be kind”                

and took particular exception to Scottow’s use of “Mandy McGirlDick” as a Twitter             

54 https://www.dailymail.co.uk/news/article-6846643/Devout-Catholic-mother-44-reported-police.html  
55 
https://www.theguardian.com/society/2019/mar/20/catholic-journalist-investigated-by-police-after-misgendering-trans-w
oman  
56 
https://www.dailymail.co.uk/news/article-7978797/amp/Mother-two-called-transgender-woman-man-racist-series-
offensive-tweets.html 
https://www.2harecourt.com/2018/11/30/gudrun-young-successfully-defends-leading-feminist-anti-racist-campaig
ner-linda-bellos-obe/  
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handle. As Kim Thomas wrote in the Spectator, “Scottow’s tweets were, admittedly,            

uncivil. But nothing she wrote was worse than what can be seen every day on Twitter                

and other social media platforms, where thousands of cruel insults and threats are             

regularly posted without any comeback at all.”57 The conviction was overturned on            

appeal almost two years after her arrest. In quashing Scottow’s conviction (Scottow v             

CPS [2020] EWHC 3421 (Admin)), the judges Bean and Warby were particularly            

scathing regarding the overreach of the law that had taken place.58 

 

  

57 Thomas, Kim (2020) I stand with Kate Scottow https://www.spectator.co.uk/article/i-stand-with-kate-scottow  
58 https://www.judiciary.uk/wp-content/uploads/2020/12/Scottow-v-CPS-judgment-161220.pdf  
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Annex 2: Data on Transgender Hate 
Crime 
According to police figures, there were 2,333 transgender hate crimes reported in 2018/19.59             

In the same year there were 89 CPS cases, resulting in 66 convictions. Taking an estimate                

that there are 400,000 transgender people in the UK this suggests that around 6 in 1,000                

experienced hate crime and reported it to the police.60 

Figure 1: Transgender hate crime, England and Wales 2018/19 (numbers of 
individuals) 

 
Perceived levels of hate crime are much greater than this (including figures from Stonewall              

referred to in the Law Commission report, and by Galop in the Law Commission report on                

Communications Offenses) 

Stonewall states that “Two in five trans people (41 per cent) of trans people have               

experienced a hate crime or incident because of their gender identity in the last 12 months.”                
61 This is over 60 times greater than the rate actually reported to the police. Stonewall survey                 

finds that four in five (79 per cent) don’t report it to the police. Overall Stonewall’s figures                 

suggest around 12 times as many hate crimes are being reported to the police than actually                

are.  

59 https://www.gov.uk/government/statistics/hate-crime-england-and-wales-2018-to-2019  
60 The government estimates that there are between 200,000 and 500,000 trans people in the UK, Stonewall 
estimate that there are 600,000. 
61 https://www.stonewall.org.uk/system/files/lgbt_in_britain_-_trans_report_final.pdf  
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Public order offences 904 

Violence against the person with injury 141 

Violence against the person without injury 498 

Stalking and harassment 551 

Criminal damage and arson 112 

Other notifiable offences 125 

https://www.gov.uk/government/statistics/hate-crime-england-and-wales-2018-to-2019
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Figure 2: Comparison of Stonewall estimates of transgender hatecrime with police 
and CPS figures 

 

This may reflect a lack of representativeness of the survey, or a lack of clarity about what is                  

meant by hate crime. The Stonewall survey does not give a definition or state what               

categories the “hate crimes or incidents” are in. 

LGBT+ anti-violence charity Galop reports that 4 out of 5 respondents to their survey had               

experienced a transgender hate crime in the past year. they say “Trans people are under               

such high rates of physical, sexual, and verbal attack that more than half feel less able to                 

leave their home”.62 

This is the result of an online survey that the national charity ran over 5 weeks to an                  

audience of over 13,000 social media followers. It attracted 227 responses, with some 15              

reporting physical assault, about which no further details are given. The most commonly             

reported “hate crimes” were “invasive questions” (67%) and “deadnaming” (55%). Neither of            

these are crimes in themselves.  

 

 

62 http://www.galop.org.uk/transphobic-hate-crime-report-2020/  
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Figure 3: Top ten categories of ‘hate crime’, Galop Survey 

 
Respondents generally said they had not reported the incidents to the police, listing reasons              

such as “police could not help”, “is not serious enough”, “did not have the energy”, “was not                 

a crime”. Common coping strategies instead included “spoke to people in support network”,             

“bought nice things” and “joined trans groups online” 

These figures and perceptions from Stonewall and Galop are at odds with reported hate              

crimes and convictions, and suggest that the term “hate crime” is being used broadly to               

mean anything that causes upset.  
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Category Percent 

Invasive questions 67 

Deadnaming 55 

Verbal abuse 55 

Online harassment 45 

Discrimination 43 

Being treated as ‘diseased’ 37 

Outing 63 

Threat of physical assault 28 

Offline harassment 20 

Threat of outing 17 
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Who we are? 

Nottingham Mencap  

Nottingham Mencap is a self-funded, Nottinghamshire charity affiliated to Royal 
Mencap with its own constitution, accounts, and services. We were founded in 1950 

by a small group of parents who united to establish the right for their disabled children 
to live independent lives and have the same opportunities as everyone else. 

Today we provide advocacy and support to over two hundred individuals and their 
families/carers, with ages ranging from five to eighty years. 

We believe those living with learning disabilities and autism should have the same 
opportunities as others to live satisfying and valued lives and be treated with dignity 
and respect. They should have a home within their community, be able to develop and 
maintain relationships and develop the skills needed to live healthy, safe and to reduce 

incidents of crime & hate crime directed towards them, helping ensure they live full, 
inclusive lives. 

Smile! Stop Hate Crime 

Smile! Stop Hate Crime is a project funded by the Police and Crime Commissioner 
and Nottingham Mencap focused on the safety of people with learning disabilities. The 

project promotes the understanding of: 

• What hate crime is? 

• The effect hate crime has on peoples’ lives. 
• How to recognise and report it? 
• Safety advice for people with a learning disability. 

The Smile! Stop Hate Crime Project has co-ordinated responses and consulted with a wide 
range of organisations in Nottinghamshire and has also received input from outside of the 
area. 

Consultation  

Disability hate crime continues to be a major problem and overlooked and under reported in 
our society. This is our interest in contributing to this this work. We have encouraged a wide 
range of people and organizations to contribute to the Law Commission Review and carried 
out: local consultations, taken soundings and encouraged direct reporting to the Law 
Commission. 

 

 We promoted the formal consultation using social media and individually approached 
organisations for their opinions and views. The formal consultation was run using Mentimeter 
to give anonymous responses, in the hope that individuals would give their true opinions 
independent of organisational parameters. Due to time constraints of consulting virtually, we 
focused on question 6, 8, 9 and 20 identif ied in the summary document.  
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Context was provided by first looking at: 

• What the Law Commission is doing and why it is important for people?  
• What is Disability Hate Crime? 
• What does the law look like now? 

Consultation questions were reviewed with time for questions and feedback. The current and 
proposed changes in the law were presented by Dr. L Trickett (Associate Professor) and PHD 
student A Hanson from Nottingham Trent University.  

 Adults with learning disabilities were consulted via a focus group. The consultation was 
carried out in an accessible format with a group of 9 people with a variety of learning 
disabilities. We focused on question 8 from the summary document. We captured their 
contributions in a variety of ways including film, drawn and written forms. The consultation with 
this group included a session on laws and hate crime in order that the groups contribution 
could be meaningful. Wider discussions were developed looking at the whole area of disability 
hate crime. 

Results from the accessible session 

Please attached film clips. 

Please see full size documents in appendix 1. 

 

                             

 

 

 

 

 

 

                                                            

 Yellow notes are votes cast by the focus group members 

Results from formal consultation 

Question 6 

Should the current motivation test be amended so it asks whether the crime was 

motivated by hostility towards the protected characteristic? 
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Additional votes not recorded by Mentimeter - 3 yes 

Total: 13 Yes, 4 No 

 

 

 

 

Question 8 

Should aggravated offences be applied to all 5 of the current characteristics equally? 

 

 

 

Additional votes not counted by Mentimeter - 3 Yes 

Total: 17 Yes 
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Question 9 

Should aggravated versions of other offences such as online offences be 

created? 

Comments by the consultation participants: 

Be mindful of young people who sign up to social media with an incorrect age, 

to access. With this in mind some of these people may make abusive 

comments before the age of criminal responsibility. 

Online hate should be considered an aggravated crime. People hiding behind 

keyboards flooding hate through cyberspace but affecting people sometimes 

to the point of death. 

Yes, I think so. Online spaces can be just as hostile as real-life spaces and 

without protections or repercussions for those who behave this way. 

Yes, they should, hate crime happens online as well as in the real world. More 

protection is needed in the real and virtual world for victims and to send a 

message out to society it won’t be tolerated. 

Yes 

Online incidents should be treated as aggravated. 

As said difficult to police on internet/social media but law could be changed to 

be more specific. 

Yes, in principle but need better legislation on online offences anyway, and 

online hate needs to be part of that. 

Yes, current legislation does not meet the developments with regard to social 

media and other online media. It requires new and relevant legislation. 

Companies providing services we’d to monitor and manage more effectively. 

People also use the internet to spread misinformation and hate speech online. 

They use the internet to spread harmful, ideas and false info about vulnerable 

people and groups & right-wing propaganda. 

Yes 

Raise resources by fining internet providers for each race hate crime they do 

not monitor/remove/deal with. 
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Raise resources by fining internet providers for each race hate crime they do 

not monitor/remove/deal with. Have a commissioner that has a clear job 

description and outcomes to be achieved. 

 

Q20 

Should we have a National Hate Crime Commissioner? 

Comments by the consultation participants: 

 

Yes, but one that will be effective & demonstrative in their role to effective 

change in legislation. 

Have a commissioner that has a clear job description and outcomes to be 

achieved. 

We already have a Victim Commissioner, and I think hate crime could sit within 

that portfolio. 

Need to be effective is not just high paid title. 

It could be positive if it's an independent role with the authority to scrutinise 

government as well as other institutions such as Police, local authorities. 

 Yes, these issues need to have a strong lobbyist in the same way other more 

harmful sectors, organisations and businesses do - but the vetting process 

would need to be rigorous and democratic. 

A reasonable salary. 

Note: I have spellchecked the comments but made no additional changes, or 

corrections to the comments given by the participants. 

 

Summary 

In summary there is unanimous agreement on question 8, it is clearly felt that 

aggravated offences should be applied to all 5 current characteristics. There is a 

less definite positive response to question 6. Perhaps it would be interesting to 

probe to see why there is this split? There were some interesting comments in 

response to Question 9, which I would categorise as a qualified yes, with a 
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general appetite for exploring this idea further. The key theme emerging from 

the reply to question 20 appears to be one of cost benefit around the role. 

Interestingly, In the question-and-answer segment at the end of the session the 

link between organisational behaviour, employment law and hate crime was 

identified as being a major issue. The use of hate crime law and how it is used in 

employment was of major interest to this group. Many people felt they had 

experienced or witnessed hate crime in a work setting and found it difficult to 

manage the situation they found themselves in. People were unable to 

incorporate this into employment tribunals. Even consulting with union officials 

and senior staff members failed to produce answers. The comment was made 

that in industrial tribunal paperwork there is nowhere where the question is 

asked, “Did you believe this was a hate crime incident or do you believe you are 

a victim of hate crime?”  

Could the possibility of exploring this link be investigated? 

 

The focus group formed with people with learning disabilities had strong views 

on their own safety and the safety of the other protected characteristics. Once 

the time is taken to ask them their views in a way in which they can access the 

information they are more than able to give their views. We mainly 

concentrated on question 8 but they expressed views on hate crime and how 

they felt it affected their lives. Most people in the group had experienced hate 

crime at some point. 

No filtering of results has occurred, this report represents a snapshot of what 

the people of Nottinghamshire think about disability hate crime and the 

questions posed by the Law Commission. 

 

Who contributed to this response? 

 Organisations include: 

Nottingham Mencap 

Nottingham Disability Support 

Nottingham Trent University 

Nottingham City Council 
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Bedfordshire Police 

Rushcliffe Borough Council 

Nottingham City Homes 

Nottinghamshire Victim Care 

Newark and Sherwood District Council 

 

Many other Nottinghamshire based disability charities were approached and 

we are awaiting a response, including My Sight Nottinghamshire and the 

Nottinghamshire Deaf Society. 

 

Thanks and Acknowledgments 

Many Thanks to: 

Nottingham Mencap for managing the project - Project Funder 

Nottinghamshire Police and Crime Commission - Project Funder 

Nottinghamshire County Council - Project Funder 

Nottingham Trent University in particular to Dr. L Trickett and A. Hanson  

Ella Monks Smile! Stop Hate Crime Volunteer 
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24th December 2020 

 

Dear Sirs, 

Hate Crime Consultation 

I have looked at your consultation paper on “Hate Crime” with interest   It is 
unfortunate that you choose to distinguish your sub-set of “Hate Crime” from the 
broader definition adopted by the police and the CPS   This would seem to give rise 
to perpetual leapfrogging : how many times will you be revisiting this consultation 
paper  in the years to come? 

Neatly, you seem to confine your definition of “Hate Crime” to those offences which 

require mens rea unlike the police / CPS definition which requires only the 
perception of the complainant, whether or not that complainant was the target of, or 
even present at the incident   It really will not do for “Hate Crime” to be bandied 
about with vitally different meanings by lawyers and the criminal prosecution 
apparatus.  Unless you are going to address the entirety of “Hate Crime”, the term 
“Hate Crime” should be excised from your work  

It also seems self-evident from the term “Hate Crime” that it covers crimes where 
hate is the mens rea, and the meaning of “hate” is “intense dislike”.  If hate is not the 
necessary mens rea, it cannot be a hate crime.  Unless the act is motivated by 
intense dislike, it cannot properly be termed a hate crime.  Hate, and hatred, is not 
mere dislike, nor mild aversion, nor a failure to agree, let alone a failure 
wholeheartedly and uncritically to embrace  

The use of “hate” or “hatred” in a sense other than “intense dislike” is erroneous.  .  
Indeed, its usage by political activists goes far beyond erroneous.  It is false, 
deceptive and mendacious.  It really should be confined to the weasel words of a 
political manifesto.  It should have no place in a document seeking to improve the 
law  

As to mens rea, your definition seems inexact.  Your document defines it thus : 

mens rea – the state of mind necessary for a defendant to be guilty of an 
offence, for example intention, recklessness, knowledge or belief (or the lack 
of it). In some cases, fault is not about the state of mind of the defendant as 
the standard is one of negligence  



But the suggestion that the state of mind of the accused is not material to fault 
(except, obviously, in cases of absolute liability such as driving without brakes) 
seems at best eccentric   You refer to “negligence”, yet negligence clearly depends 
on or arises from the accused’s state of mind, if only that the state of his mind did not 
encompass something that it should  

Again, in defining “prejudice”  you seem to take a rather slanted view. 

Prejudice: When using this term in the consultation paper, we refer to the 
definition of prejudice in the Oxford English Dictionary, which includes 
unreasoned dislike, hostility, or antagonism towards, or discrimination against, 
a race, sex, or other class of people. 

Looking at my Oxford dictionary, admittedly the Concise, the definition it gives of 
prejudice as a noun is “Preconceived opinion, bias [with examples of usage]; injury 
that may result from some action or judgment”.  You seem to be emphasising an 
unduly negative inference from the word   Prejudice is absolutely vital if we are to get 
anything done   We do not have time fully to explore every issue, we have to plump 
for an option and get on with things.  If I see a tiger in my garden, I am not going to 
hesitate to debate the matter before shutting my doors and telephoning for help.     

Prejudice can as readily be positive   Offer me chocolate cake or fruit cake and my 

prejudice is for fruit cake   Give me either, though, and I would eat it happily  

Currently we have laws addressing certain perceived problems, each defined 

according to the problem addressed.  Legislation has been introduced to improve 
race relations since 1965, and has been added to ever since.  Yet here is no 
suggestion that things are any better.  Either they are better nonetheless (in which 
case, what was the purpose of the changes) or they are getting worse (in which case 
it is probably the use of law to try to change behaviour in this field that is at fault)   
Nothing really suggests that more law will effect an improvement.  Likewise the 
extension of categories of people with special protection, which seems to have the 
perverse effect of eroding equality under the law, in that some people are afforded 
protections that others are not  

To keep extending the categories of people protected only exacerbates the problem.  

When it comes to special protection for women, it really does seem to be rolling back 
all the achievement in women’s equality over the centuries.  Perhaps they would be 
more effectively protected from abuse by not being allowed out of the house unless 
escorted by a male family member – and perhaps that male needs to pass a physical 
fitness test to ensure he is actually strong enough to do his job of protecting? 

There also seems to be a bad lawyerly habit of over-definition.  You cover pages on 

the meaning of “likely”, with a number of judicial quotations, all amounting to a pretty 
commonplace meaning for likely to the lay mind.  I appreciate that numeracy is 
running pretty close to the wire of professional misconduct for a lawyer (despite your 
lead on this project being a lawyer with a mathematical degree), but is it not obvious 
that attempts at ever more detailed definition would only lead to an exponential 
increase in the number of pages devoted to lawyerly rag-chewing?   

It is concerning that you seek to remove exclusions relation to what is said in 
people’s homes (Qu 51)   Clearly if I hold a public meeting in my home, it would be 



odd to claim exemption, but it would be very hard to support your proposal with being 
very clear what protection there is for private conversation, banter and general 
chewing the rag  

As to Qu.52, it is highly desirable that freedom of speech should be promoted.  Bad 

decisions, bad actions are only promoted by an absence of discussion  Good 
discussion involves both good and bad arguments, arguments one believes in and 
arguments one does not, let alone the arguments one puts forward as devils 
advocate  

It does seem to be a mistake to extend particular laws addressing particular 
problems into a generalised “equalities” law, which does have overtones of 
compulsory niceness. 

The overwhelming response to your consultation paper is negative   Above all, there 

seems to be an excessively loose, casual use of language.  Political discourse 
generally, and in particular the modern left-wing sub-set of Critical Theory, makes its 
advances not by justification through rigorous argument but by using common words, 
which seem to have uncontentious meanings, but twisting the underlying meaning. 

Rather a fine example of the consequences is at your 3.4. 

3.4 Canadian academic Barbara Perry has been highly influential through her 

2001 articulation of hate crime as a display of bigotry and power from a 
majority group towards a minority group Perry argues that the underlying 
purpose of hate crime is to maintain the status quo of the two parties – the 
majority group keeping the minority group in a subordinate position.   

If you disregard the use of the loaded terms “hate” and “bigotry”, how else would you 
consider democracy working? 

Particular concerning as to the unfortunate influence of Critical Theory is the 
frequency of “oppress” words in your paper.  It appears that pressure groups with a 
vested interest in developing “Hate Crime” have seized the reins.  It does read more 
like a political manifesto, albeit one drafted by lawyers, than a work aimed at legal 
reform   This is not helped by your introduction citing the death of an American in 
America as having some relevance.  Race relations in the USA are utterly different to 
those in the UK.  Policing in the USA is distinctly different to policing in the UK.  The 
rise of Black Lives Matters, a pernicious ideology disguised within a trite platitude, us 
a most worrying influence on your report.  Any organisation promoting the separate 
development of black and white people (which the South Africans snappily term 
“apartheid”) is surely an abomination? 

Despite all the work you have put in under trying circumstances, you really should 

reconsider the whole document. 

 

Yours truly, 
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Society of Editors response to Hate Crime Consultation Paper   

Overview 
 

The Society of Editors (SoE) welcomes the opportunity to respond to the Law 
Commission’s consultation on reforms to hate crime legislation. For the purposes of 
our response, the Society is primarily concerned that any proposals to amend or 
extend existing hate crime legislation in England and Wales, do not have a chilling 

effect on freedom of expression or legitimate discussion and public debate around 
often controversial issues.  
 
The Society has been vocal in its criticism of the controversial Scottish Hate Crime 

Bill and our members have expressed concern that this similar review of legislation 
in England and Wales may result in similar threats to freedom of expression across 
the border.  
 

As you will no doubt be aware, the review of hate crime legislation in Scotland has 
been widely criticised by police, lawyers, authors, academics and the media as a 
very real threat to freedom of expression. The proposals, while on the surface 
designed to protect vulnerable people, have the potential to devastate legitimate 

debate and could see pressure groups given a platform to stifle or close down 
discussion of important issues by a host of individuals and platforms. Alongside 
inadequate safeguards for freedom of speech, comments by the Scottish Justice 
Secretary Humza Yousef which also suggest that speech conducted in private 

homes ought to be policed are deeply concerning. And while we have welcomed the 
announcement from the Scottish Justice Secretary that the proposed hate crime 
legislation will contain measures to provide protection for freedom of expression 
these have not yet been explained. The Society also has concerns that no firm 

definition of what constitutes the term ‘abusive’ has been provided. 
 
While the Society supports the principle of protecting people from prejudice, we 
remain concerned that the Law Commission’s review of hate crime legislation must 

be proportionate and not result in the loss of fundamental rights to freedom of 

mailto:info@societyofeditors.org
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speech. The UK already has one of the most comprehensive sets of hate crime 
legislation by any comparable jurisdiction and, in addition to this, hate crime 

reporting and conviction rates are also very high by international standards. 
 
 
The Society is concerned that while on the surface designed to protect people from 

prejudice, proposals included in the review to extend the protections of aggravated 
offences and stirring up hatred offences to cover all current protected characteristics, 
alongside any characteristics added in the future including sex/gender, may result in 
the realistic prospect of curtailing freedom of speech. 

 
While the Society supports efforts to tackle issues such as the public harassment of 
women, we remain concerned that the Commission’s consideration of whether to 
make sex/gender a protected characteristic alongside extending hate crime laws to 

cover other areas including ageism, and hostility towards other groups such as 
homeless people, sex workers, alternative subcultures and people who hold non-
religious philosophical beliefs such as humanists etc could work in practice to result 
in the loss of legitimate public discussion and debate around numerous issues. While 

no doubt designed to provide enhanced protections to individuals from 
discrimination, any new laws must be justified and strict criteria agreed before the 
addition of any further characteristics into hate crime laws. Alongside this, laws must 
not work in practice to unintentionally provide pressure groups with a platform to 

stifle or close down important discussions.  
 
With this in mind, it is essential that, alongside proposals in Scotland, safeguards are 
included in any new hate crime legislation to protect freedom of expression and 

legitimate debate. While the Society recognises the Commission’s proposals to 
change offences of “stirring up hatred” to focus on deliberate incitement of hatred 
and provide greater protection for freedom of speech where no intent to incite hatred 
can be proven, it is essential that any safeguards do also work in practice. The 

government must also ensure that legislation is clear and that suitable thresholds 
must be met to constitute an offence under existing communications or public order 
legislation and that criticism of police use of such legislation, as seen in the recent 
case of journalist and commentator Darren Grimes and the case of former police 

officer Harry Miller in 2019 are not to be repeated.   
 
While the Society appreciates that the right to freedom of expression is not absolute, 
we remain concerned that the Law Commission’s proposals could represent a 

significant threat to freedom of speech and public debate and could have a chilling 
effect on both the media and the public’s ability, and willingness, to discuss 
controversial topics. Alongside, the necessity of including protections of freedom of 

mailto:info@societyofeditors.org
http://www.societyofeditors.org/
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speech to cover all of the protected characteristics now and in the future, the press 
and the public must not be deterred from voicing controversial opinions out of fear 

that such a discussion may attract the attention of law enforcement. 
 
The right and freedom to hold opinions and to receive and impart information and 
ideas without interference by public authority is an established principle of human 

rights legislation. Hate speech legislation must not stray into attempts to legislate 
against what some may deem to be offensive. While the Society supports efforts to 
protect people from prejudice, the right to freedom of expression must also be 
protected and any amendments to hate crime legislation must be both proportionate 

and justified.  
 
Ian Murray 
Executive Director 

Society of Editors  
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Stay Safe East Response to Law Commission  
Consultation on Hate Crime Laws 

January 7th 2021 (permission was granted to submit this response by 
January 8th) 

For access reasons, we have not used the questions in the consultation 
document but have used our own headings.   

1. Introduction 

Stay Safe East is a London-based organisation run by disabled people 

which supports Deaf and disabled survivors of hate crime, harassment, 

domestic and sexual violence and other forms of abuse. We are the 

only user-led organisation working across all forms of abuse-related 

crime.   

Founded in 2010 as a local East London service, in 2018 we extended 

our services across London, as partners in the London Victims and 

Witnesses Service led by Victim Support and the CATCH Hate Crime 

partnership led by GALOP – as CATCH members we work alongside two 

other Deaf and Disabled People’s Organisations (DDPOs) to support 

disabled victims of hate crime. Stay Safe East is a founding member of 

the London Deaf and Disabled People’s Hate Crime Partnership led by 

Inclusion London, in which role we train and capacity build other 

London Deaf and Disabled People’s Organisations (DDPO) to provide 

hate crime advocacy; from 2017- 2019, we ran a London wide DDPO 

Hate Crime Advocates Forum. We employ two Hate Crime Advocates 

and an Independent Victim’s Advocate. From 2017 to 2020 we were 

funded by MOPAC to run a small pilot scheme working with disabled 

victims of cuckooing; a consultant will shortly be producing a review of 

this pilot. Our hate crime/general crime and domestic abuse/VAWG 

advocacy teams are currently supporting 147 disabled 

victims/survivors across London. In the past five years, we have 

supported over 400 survivors. We are members of the MOPAC Hate 

Crime Board and the Metropolitan Police Hate Crime Diamond Group, 

and of the Equally Ours Hate Crime Strategy Group. A Board member 

was a member of the initial Independent Advisory Group the MPS after 
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the McPherson Enquiry and another is a member of a local 

Independent Advisory Group. We work closely with the MPS on 

improving responses to disabled victims of hate crime.      

Our response to this consultation is informed by our own casework and 

expertise and by the evidence we have collated from the CATCH 

partnership and other DDPOs we have worked with in the past few 

years. It should be read alongside evidence from Inclusion London and 

from GALOP, our partners in the above project, and Equally Ours. Of 

necessity, our data and evidence is mainly focuses on London. 

Also attached is a presentation which the Stay Safe East CEO made to a 

joint consultation meeting organised by the Law Commission and 

Inclusion London on December 9th 2020.    

Note: disabled people can be victims not only of disability hate crime 

but of any or several forms of hate crime – racist, homophobic, 

transphobic, faith based or misogynistic. However, our response 

focuses primarily on disability hate crime due to the current lack of 

parity in law and the particular forms of hate crime targeted at 

disabled people because we are disabled.   

 

2. Summary 

Stay Safe East would like to thank the Law Commission for the thought 

they have given to hate crime against disabled people. while we do not 

agree with all the recommendations in the consultation document, it is 

the first time that parity in hate crime law has been proposed.       

Stay Safe East supports the introduction of a single Hate Crime Act. 

We recommend:  

- A definition of hate crime that includes hostility, prejudice and 

an additional term, contempt 

- A ‘by reason of’ limb to cover hate crime targeted at people 

because of their identity  
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- A clear definition of disability based on the social model of 

disability, to be developed in partnership with Deaf and 

disabled people’s organisations 

- A clear shift away from a ‘vulnerability’ model for disabled 

victims of hate crimes towards one based on equal treatment 

and outcomes for disabled victims    

- A clear recognition in law of the different forms of hate crime 

which happen only to disabled people including: 

o crimes which present the disabled person from going 

about their daily activities 

o malicious accusations e.g. benefit fraud  

o Hate crime by paid and unpaid carers 

o Hate crime within institutional ‘care’ and a duty on police 
to investigate whether there is a hate crime element to 
this abuse.    

o cuckooing by individuals or groups of people who target 
the disabled person 

- A review of aggravated offences which carry an enhanced 

penalty for hate crime so that the different forms of hate crime 

are covered   

- A recognition in law of disability, homophobic, transphobic, 

racist hate crime within domestic violence  

- A duty on police and CPS to identify and monitor hate crime 

against different groups of disabled people    

- Extension of hate crime law to cover age, misogynist hate crime 

and hate crime against groups of people with alternative 

lifestyles 

- A clear definition and inclusion of intersectional hate crime in 

the law, and a duty on police and CPS to record any multiple 

forms of hate crime relating to each case   

- Incitement to hatred to include incitement to disability hatred, 

including on-line  

- Football related hate crime to include all strands   
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- A statutory duty on government to fund hate crime advocacy 

services, including those run by and for (and trusted by) specific 

communities affected by hate crime 

- A possible duty on government to fund post trauma support 

services for survivors  

- a clear link between Hate Crime Law and any new Victims’ Law 

that might be introduced   

- A strengthened statutory duty for multi-agency working   
- A strengthened statutory duty placed on local authorities, 

landlords and the police to fully investigate repeat harassment,  
to assess whether it is a hate crime and to respond promptly 

- Flagging of patterns of incidents as hate crime until fully 
investigated  

- A statutory duty to develop local engagement and involvement 

of hate crime organisations in hate crime scrutiny panels and 

join casework ‘Community MARACs’.  

 

3. Evidence and context 

Hate crime law arose from the racist hostility experiences by Black and 

minority ethnic communities and in particular the racist murder of 

Stephen Lawrence. As long as people are targeted for hostility and 

criminal behaviour because of their ethnicity, sex, disability, sexuality, 

gender identity, faith, age and some specific other characteristics, we 

need a hate crime law which recognises which recognises the specific 

and additional harms which is done by hate crime towards individuals 

or groups of people. The law recognises the disproportionate impact 

which hate crime has relative to other forms of hate crime, both on the 

victim and their immediate significant others, and on the wider society.  

We place hate crime within a human rights context, and in particular 

the United Nations Convention on the Rights of Persons with 

Disabilities (UNCRPD) which the UK government is a signatory to. 

Articles of particular relevance are Articles 5 ( Equality and non-

discrimination), Article 6 (women with disabilities), Article 12 (Equality 
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before the Law), Article 15 (Freedom from torture, inhuman and 

degrading treatment) and Article 16 (Freedom from exploitation, 

violence and abuse, which also recognises gender based violence 

against disabled women).       

Rather than repeating the national data, we would refer to the 

Inclusion London response to this consultation 

www.inclusionlondon.org.uk/campaigns-and-policy which sets out 

clear data on disability hate crime. There is no reliable national data on 

the number of other hate crimes against disabled people as this is 

poorly monitored, but we do know from our CATCH partners that a 

disproportionate number of the clients are disabled people 

experiencing racist, homophobic, transphobic or faith based hate 

crime. Nor is multi-strand intersectional hate crime adequately 

recorded. However, 45% of the cases referred to Stay Safe East involve 

some form of intersectional hate crime (disability and racist, 

homophobic, faith based or misogynist), though this may not have 

been picked up when they are first referred to us.   

Disabled people are more likely to experience physical violence in any 
form, and more likely to have experience multiple forms of abuse 
through their life course. Hate crime against disabled people is more 
likely to involve sexual violence, property offences, and fraud and 
forgery compared with other forms of hate crime.1  Hate crime against 
disabled people is more likely to occur at home; perpetrators by 
neighbours, local groups of young or older people, or by paid or unpaid 
carers who come to the person’s home. The evidence from Stay Safe 
East and our partners’ casework shows that hate crime against 
disabled people is more likely to be prolonged and less likely to be 
prevented from escalating from so-called        

Recorded hate crime against disabled people has been steadily 

increasing, with nearly five times as many reports in England and Wales 

in 2018-19 as in 2011-12. According to Crime Survey data (which does 

 
1 https://www.equalityhumanrights.com/sites/default/files/being-disabled-in-britain.pdf 

http://www.inclusionlondon.org.uk/campaigns-and-policy
https://www.equalityhumanrights.com/sites/default/files/being-disabled-in-britain.pdf
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not include people living in residential care or hate crime against 

children and is inaccessible to many Deaf and disabled people), the 

actual rates are likely to be four or five times higher. This is likely to 

include all forms of hate crime against disabled people. in 2015-16, 

MPS recorded disability hate crime saw a 300% rise, thanks to the work 

of disabled advisors working with the MPS leads on hate crime to train  

officers across London and to scrutinise existing cases. Organisational 

changes to the MPS meant this rise slowed in the following years.          

Hate crime has risen further during the Covid pandemic, and in 

particular racist and disablist hate crime. In London recorded racist 

hate crime rose by 9% and disability hate crime rose by 9% between 

November 2019 and November 2020 against the previous 12 months, 

but reports of hate crime to the Deaf and Disabled People’s 

Organisations (DDPOs) in the CATCH partnership rose by nearly 300%.  

All hate crime organisations reported substantial rises, but the data 

shows that confidence in reporting to the police continues to be a 

major factor in under-reporting – a major factor being lack of trust in 

the police amongst BAME communities exacerbated by responses 

during the Covid pandemic and Black Lives Matter.       

There is ample evidence that whilst hate crime against disabled people 

is now recognised at national policy level, on the ground disabled 

people meet with whole unsatisfactory responses from the police and 

other criminal justice agencies, local authorities and other public 

bodies.  

Research by the University of Sussex2 and by Inclusion London3  

shows that inequality in law is underpinned by inequality and 

marginalisation of disabled people in society, and that we are seen as 

having little value. Disabled people are not believed, hate crimes 

 
2  https://www.sussex.ac.uk/webteam/gateway/file.php?name=final-report---hate-crime-and-

the-legal-process.pdf&site=539 
3 https://www.inclusionlondon.org.uk/campaigns-and-policy/comment-and-media/inclusion-

london-launch-new-report-still-getting-away-with-murder-disability-hate-crime-in-england/ 
 

https://www.sussex.ac.uk/webteam/gateway/file.php?name=final-report---hate-crime-and-the-legal-process.pdf&site=539
https://www.sussex.ac.uk/webteam/gateway/file.php?name=final-report---hate-crime-and-the-legal-process.pdf&site=539
https://www.inclusionlondon.org.uk/campaigns-and-policy/comment-and-media/inclusion-london-launch-new-report-still-getting-away-with-murder-disability-hate-crime-in-england/
https://www.inclusionlondon.org.uk/campaigns-and-policy/comment-and-media/inclusion-london-launch-new-report-still-getting-away-with-murder-disability-hate-crime-in-england/
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against us are not identified as such, and investigations are poorly 

conducted. Stay Safe East’s experienced advocates report hate crime 

on behalf of clients to the police and regularly find themselves having 

to argue that these are indeed hate crimes with the 101 call centre 

operatives and with police officers called out to speak to the victim. 

Our advocates have to chase police who have not gathered video 

evidence. Even where there is evidence, we find that our client’s cases 

are determined as ‘no further action’. Multiple incidents not identified 

as a pattern of harassment by police or housing authorities. Long-term 

hate crime by neighbours is left to fester; this has exacerbated under 

Covid. In spite of numerous enquiries into deaths of disabled people as 

a result of hate crime, patterns of repeated harassment, targeting of 

people because they are disabled, and so called ‘mate crime’ (which 

we would describe as cuckooing, in line with MPS terminology) are not 

treated as constituting a hate crime.   

Part of the poor practice lies in the specific nature of disability hate 

crime, part in an attitude that sees disabled people as ‘other’ and 

vulnerable adults or as being the problem, rather than victims of crime, 

and part in the differences in legal protection.   

The numbers of reported hate crimes against disabled people are 

rising. This is clearly partly a rise in actual incidents, but also a growing 

awareness of hate crime amongst disabled people and the criminal 

justice system. We are seeing an increase in referrals – most of them 

complex and a significant percentage involve physical violence- from 

the 12 police BCU Hate Crime Liaison Officers who are taking in hand 

some of the long standing cases. This shows the importance of having 

dedicated officers with a hate crime remit and expertise.     

A systemic focus on vulnerability means that disabled victims of hate 

crime (and indeed of domestic abuse and of institutional abuse) are 

more likely to be referred to adult safeguarding rather than to the 

police for help. Stay Safe East’s casework shows that disabled people 

are failed at every turn by the safeguarding system- which at best has 
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become little more than a tick box process; at worst it puts victims at 

risk, for example by calling a meeting with the victim and the abuser – 

especially where the perpetrator is a paid carer or a family member. 

This increases the risk of retaliation. Disabled people who are seen as 

vulnerable may be offered institutionalisation as the only option to 

being ‘safe’.  

 

4. Types of offences: disability hate crime may take different forms 

For hate crime law to ‘work‘ for disabled people, it is essential that the 

differences and similarities with others form of hate crime are 

understood and recognised in legislation. Some of these 

manifestations of hostility only happen to disabled people, others are 

shared across other characteristics.  

We welcome the fact that the law commission is proposing to add to 

the list of offences that would carry an aggravated sentencing tariff for 

hate crime, and would like there to be a review of these offences to 

ensure that specific hate crimes against disabled people are included.   

These are some examples from the last 3 years of casework by Stay 

Safe East, and from recent referrals to the CATCH hate crime partners:  

• Damage and theft of disability equipment: mobility scooter, car 

used by Blue badge user, long cane of blind person 

• Deliberate obstruction of Blue badge parking bay or of access 

ramp leaving the disabled person unable to leave their home    

• Conflict over the disabled person’s right to ‘occupy a space’ on 

public transport and when parking  

• Deliberate noise which the neighbour knows may trigger 

someone’s physical or mental health 

• A very high proportion of neighbour related abuse involving 

threats to life, criminal damage, verbal abuse  

• Allegations that the disabled person is ‘faking it’ and has no right 

to a Blue Badge, Motability vehicle, benefits, an accessible 

property, care package etc. In some cases, this involves making 
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false reports to the DWP which has led to people’s benefits 

being suspended while the allegation is investigated.  

• Intersectional hate crime (racist, homophobic, islamophobic) 

linking the person’s impairment and other characteristic which 

arguably may not have happened if the victim had not been 

visibly disabled 

• Verbal abuse and over expression of disgust at a disabled 

person’s appearance 

• Malicious accusations of benefit fraud and of child abuse  

• A high incidence during the first Covid lockdown, mostly still 

continuing, of hate crime by neighbours against disabled 

children, particularly those with autism  

• Escalation of ongoing neighbour hate crime during lockdown      

• Covid related incidents involving visibly disabled people being 

spat on in public places; being challenged about their right to be 

in those public spaces, being blamed for lockdown or for the 

spread of Covid; overt hostility against exempt disabled people 

who are not wearing a mask in shops, even though many other 

members of the public may also not be wearing a mask. Many of 

these incidents are intersectional disability and racist hate 

crimes     

• Hate crime against a Deaf person who tried to communicate 

with the abuser but was threatened when he did 

• A physical assault on the companion of a wheelchair user 

following a dispute about use of the wheelchair space (there 

have been numerous similar incidents over the years    

• Financial abuse knowingly targeted at the disabled person 

• Disabled men (and occasionally women) being called ‘paedo’ 

because their behaviour is seen as ‘odd’ or different  

• Verbal sexual comments against disabled women 

• Cuckooing by groups of people who have targeted the disabled 

person repeatedly, knowing that the person is not in a position 
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to speak out or will initially believe the abusers to be their 

‘friend’ 

• Hate crime by paid or unpaid carers: calling the disabled person 

names, undermining them on a daily basis, mocking them, 

physically rough treatment while assisting them, financial abuse 

• On-line “discussions” about ‘getting rid of autism’ which in 

effect means getting rid of people with autism 

 
5. Who should have the protection of hate crime law? 
Along with our partners organisations at Inclusion London and in the 
Equally Ours network, we support the two basic aims of hate crime law 
reform: parity and clarity in the law so that all groups have equal 
recognition and protection.  

- All groups currently protected by the Equality Act 2010 should be 
covered by hate crime laws (except the category of pregnant 
women which is not an identity but a temporary state)   

- We concur with the Equally Ours statement that ‘…to omit any 
protected characteristic without explicit justification 
unintentionally signals that some types of hate crime are more 
serious than others and/or that some groups are more deserving 
of protection, undermining notions of fairness, and implying a 
‘hierarchy of hate’. 

- Parity and clarity makes the process of gathering evidence, 
charging and prosecution more effective. Whilst prosecution of 
racist and faith based hate crimes is also not always effective, the 
disparity not only in law but in processes makes the likelihood of 
a successful prosecution even lower for those crimes covered by 
Section 146; because S146 in effect only applies to disability and 
transphobic hate crime at sentencing stage, there is little 
incentive for police to gather evidence, as witnesses by some the 
cases Stay Safe East has dealt with.  

- Streamlined legislation would also help in training police and 
other professionals who deal with hate crime, so that training can 
focus on the forms and context to hate crime, rather than having 
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to focus on the complex differences across the hate crime 
strands.  

 
5a. Defining disability  
Stay Safe East supports the call for a clearer, social model definition of 
disability under hate crime law. using a medical model leads to 
misunderstandings about who is or is not a disabled person. At present 
part of the issue with lack of recognition of disability hate crime is a 
perception that disability is about visible and mainly physical or 
sensory impairment.   

For example, adults and children with autism (including some of 
our clients and their children, and some of our staff) experience 
repeated mocking and hostility being called ‘weirdo’ or they are 
perceived as ‘odd’ or ‘other’. they may also be the subject of 
deliberate sensory overload (noise, light etc.) by the perpetrators. 
Reporting this type of hate incidents is problematic, as police will 
argue that if the perpetrator did not say something specific 
relating to disability, it cannot be a disability hate crime. This 
often shows a lack of understanding of the experience of people 
with autism.  

People with mental health issues, learning disabilities and impairments 
which are not immediately obvious share similar experiences. 

Stay Safe East uses a definition of disability grounded in the social 
model similar to that used by Inclusion London4 and which focuses on 
barriers not impairment, and on disabled people as victims of crime 
not ‘vulnerable adults’. Disability hate crime arises from the exclusion 
of disabled people from society. Hate crime law could set a new 
standard for defining disability in criminal law which is not based on a 
‘vulnerability’ model and which means that crimes against people with 
a range of impairments are recognised as such. As stated in the report 

 
4 https://www.inclusionlondon.org.uk/disability-in-london/social-model/the-social-model-of-disability-and-the-
cultural-model-of-deafness/ 
  

https://www.inclusionlondon.org.uk/disability-in-london/social-model/the-social-model-of-disability-and-the-cultural-model-of-deafness/
https://www.inclusionlondon.org.uk/disability-in-london/social-model/the-social-model-of-disability-and-the-cultural-model-of-deafness/
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from the Parliamentary Scrutiny Panel into on-line abuse against 
disabled people5:  

The interaction between vulnerability, disability and hate is 
complex, and provides a clear a reason to look at disability hate 
crime differently. Professor Walters told us in written evidence 
that the vulnerability designation prevents disability hate crime 
from being fully recognised and perpetrators appropriately 
punished. His research has shown that courts have preferred to 
declare that an attack happened due to the “vulnerability” of the 
disabled person than due to hostility against the victim on 
grounds of disability.  

There is a need to respond to the concerns of disabled people from 
particular impairment groups and from the Deaf community that hate 
crime against their section of the disability community is not taken 
seriously. In our view, this is an across the board issue but there is also 
a need first to identify if hate crime against particular impairment 
groups is less or more likely to happen, or to be reported, and if there 
is a difference in sanction detection rates. This is no different from hate 
crime against Muslim, Jewish or Gypsy, Roma and Traveller 
communities being subsumed under racist hate crime, or data 
regarding LGBT hate crime being broken down by gender and sexuality.      

Stay Safe East use the following categories of impairment, a shorter 
version of which has been used by the Metropolitan Police on its CRIS 
system since around 2001, and was developed with the then Disability 
Independent Advisory Group:  

- Physical impairment 
- Sensory Impairment 
- Deaf (Sign language user) 
- Learning difficulty 
- Mental health issues 
- Autism, Asperger’s or other neuro-diverse condition  
- People with a facial disfigurement/difference  
- Other long term health condition (please state) 

 
5 https://publications.parliament.uk/pa/cm201719/cmselect/cmpetitions/759/75907.htm 

https://publications.parliament.uk/pa/cm201719/cmselect/cmpetitions/759/75907.htm
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We would suggest that a specific reference is made in the body of the 
new Hate Crime Law to people with visible and non-visible 
impairments.  

The law must recognise that hate crime happens to disabled people 
who are perceived as non-disabled and as ‘faking it’ or having access to 
what some members of the public see as ‘privileges’ such as a Blue 
Badge or a Freedom Pass for example.        

Using these categories in the legislation and requiring the CJS and 
other agencies to use them as monitoring tools also means that people 
who do not identify as disabled but as belonging to a specific 
impairment or cultural group (for example the Deaf community or 
many people with mental health issues) will be clearly included in hate 
crime data by the police and other agencies.   

Having said that, we do not believe that having a separate crime of 
‘learning disability hate crime’ for example is helpful – on pragmatic 
grounds. Many disabled people have more than one impairment, and it 
may be difficult to ascertain which part of a person’s impairments is 
being targeted- it is the person who is targeted, not the impairment. 
We also believe that separating people out by their impairment is a 
medical model approach as disabled people we are the subject of hate 
crime because we are different- whatever that difference may be.   

The definition of disability in hate crime law must be the subject of 
further consultation with disabled people’s organisations i.e. user-led 
organisations and disabled people within other organisations or 
networks, not non-disabled ‘experts’ on disability.   
 
5b. Age 
We are concerned that the Law Commission appears to be proposing 
to omit age related hate crime from the law. Examples of direct 
hostility towards older people, and in particular older women, abound. 
For example there have been many cases involving violent physical 
assault, rape and murders of older women after a burglary which can 
only arise from a hatred of older women.6 Whilst some of the victims 

 
6 https://www.bbc.co.uk/news/uk-england-london-51361923 

https://www.bbc.co.uk/news/uk-england-london-51361923
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were also disabled (or frail as is used to describe impairment in old 
age), some were not.  None of the high profile cases have been 
identified as hate crime but we have no doubt that they are misogyny 
and age related hate crimes.   

We would also argue that crimes which are deliberately targeted at 
older people meet the threshold for hate crime and is a ‘by reason’ 
hate crime. For example, a thief who targets older people collecting 
their pension may be seen as opportunistic but their behaviour, 
especially when accompanied by verbal abuse or violence, involves a 
deliberate and knowing act of only assaulting older people. We would 
argue this is an age (and in some cases disability) related hate crime. 
(see also our recommendations for a ‘by reason of’ leg of a new Hate 
Crime Law)   

Older people in residential care will almost by definition be disabled 
people; acts of verbal abuse, rough treatment and assault are often an 
expression of hostility towards older people who may be seen as 
‘useless’ by the very people whose jobs depend on caring for them. We 
would argue that some of these forms of abuse are both age and 
disability related hate crimes.  

It is also worth noting that creating a clear category in law is a means 
of revealing particular forms of crime. Disability hate crime has only 
become recognised due to 25 years of campaigning by disabled people 
and their organisations. The same may happen for age related hate 
crime.  

We do not feel qualified to comment in full on hate crime against 
young people, but believe that youth is a factor in some forms of 
intersectional hate crime and incitement to hate crime e.g. the 
demonisation of young Black men or young men from Gypsy, Roma 
and Traveller communities, or of young people with alternative 
cultures. 
 
5c. Misogyny  
Stay Safe East welcomes the proposal to include misogynist hate crime 
in the new law.  
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We agree there are some concerns about not ‘taking away’ from other 
forms of violence against women and girls, but it is clear from surveys 
such as that conducted by the Fawcett Society that misogynist hate 
crime is a major form of hate crime which happens to women across 
the whole of society, but is also more likely to happen to BAME, 
disabled and lesbian women.  

Along with many other Violence against Women (VAWG) 
organisations, Stay Safe East is currently engaged in responding to the 
Home Office call for evidence on its VAWG strategy. Misogynist hate 
crime is part of a wide pattern of VAWG and should be address both in 
domestic abuse and hate crime law. 

We see no reason why a perpetrator could not be charged with 
misogynist, racially aggravated and/or disability aggravated sexual or 
domestic violence where the hate element can be evidenced and a 
conviction possible with a reasonable degree of certainty. Such an 
approach would underline the nature and severity of the abuse, and 
would vindicate the experience of the victim by recognising the full 
range of the abuse she has suffered (please see next section 5d. for 
further details regarding disabled women). However, we would not 
want to see the already low conviction rate, especially for sexual 
violence and for domestic and other gender based abuse against 
disabled women. This is more a matter for judgement by the 
prosecution.  

Including misogyny in hate crime law would include hate crime against 
women working in prostitution (though any wording would need to 
take account of male/non-binary people working in prostitution).    

A national network of VAWG organisations, Citizens UK and their allies 
is currently arguing for an amendment to include misogyny in the 
Domestic Abuse Bill7. Equally, hate crime law needs to reflect the fact 
that misogyny as a form of hate crime.  Five police forces currently 
recognise misogyny as a form of hate crime. The paper argues that:  

 
7 Misogyny and domestic abuse – Making the Link – Domestic Abuse Bill Amendment Briefing – Amendment 84 
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 “making misogyny a hate crime simply means that police forces 
would log and monitor such incidents, and then enable them to 
create a full picture of the problem, support victims and make 
them aware of where incidents are reoccurring. Women and girls 
needs to feel their concerns are being taken seriously by the police 
and that misogyny is not normalised. 
Without recognising the role of misogyny, an intersectional 
understanding is not facilitated by law.” 

Along with the coalition of VAWG organisations, Stay Safe East  
recognises that intersectionality is a key factor in misogynist hate 
crime- the disproportionate levels of hate crime against Muslim 
women are fuelled by both misogyny and islamophobia; hate crime 
against lesbians, such as that experienced in June 20198 by two women 
on a London bus is fuelled by misogyny and homophobia.  

The experiences of disabled women are less likely to be recognised, in 
part because we are barely recognised as women – only as one 
dimensional ‘disabled people’ or ‘the disabled’.    

Understanding hate crime against disabled people requires an 
understanding of hate crime against disabled women. Stay Safe East’s 
experience and that of our clients is that disabled women experience a 
disproportionate amount of harassment because of their sex and their 
disability – on the street, transport and other public places, in schools, 
colleges and work places, in their homes, in closed institutional 
settings, and on-line.  

On-line hate is rife against disabled women, including on dating 
sites when women disclose they are disabled. Dehumanising, 
abusive language, ‘ugly, look at that, you are better off dead’ and 
sexual comments are part of the language of the internet against 
disabled women.  

Disabled women are more likely to experience unwanted sexual or 
physical contact or hostility than non-disabled women.   

 
8 https://www.bbc.co.uk/news/uk-england-london-48555889 
 

https://www.bbc.co.uk/news/uk-england-london-48555889
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For example, visually impaired women using public transport are 
more likely to experience unwanted sexual touching from men – 
this rarely happens to visually impaired men 
In institutional setting, misogynist hate crime is rife.  

 
5d. Disability and other hate crime as part of violence against women 
and girls/domestic abuse 
Stay Safe East would like to propose a specific reference in Hate Crime 
Law to other forms of hate crime within domestic abuse.  We 
submitted an amendment to the Domestic Abuse Bill currently before 
the House of Lords. We have argued that hate crime, and specifically 
hostility on the grounds of disability, is a significant factor in much 
domestic abuse against disabled women. To give an example of case 
involving a client of Stay Safe East (with permission; some details have 
been omitted to protect the client’s identity):      

A disabled woman was subjected to 4 years of highly controlling 
behaviour, physical and sexual violence and psychological abuse 
by her partner. Part of the abuse involved belittling her as a 
disabled woman, mocking her physical impairment, stopping her 
from sitting down which meant she would collapse, and telling 
her she was mad. This led to a breakdown in her physical and 
mental health and a loss of self-esteem for a woman who had 
been a highly competent professional. When the case went to 
court, our client, with our support expressed to the police officer 
in the case that this was also a hate crime; we helped to provide 
the evidence. The CPS would not accept this argument so did not 
ask for an enhanced sentence. After sentencing, our client and 
her advocate met with the Barrister and Senior Prosecutor, who 
would still not accept our arguments. We were told that ‘this type 
of abuse could have happened to anyone’. The perpetrator was 
convicted, but had the enhanced sentencing been invoked, he 
would have served a longer prison sentence, leaving the victim 
safer for longer. The client told us that has this happened, she 
would have felt that the years of disability related abuse (she 
herself also used the word contempt) which she endured would 
have been recognised, and this would have helped her recovery. 



18 

 

The client asked that her case be used to illustrate the way in 
which disability hate crime is also part of domestic abuse. 

Similar situations happen with domestic abuse by family members of 
LGBT people, and in abusive relationships where partners are of 
different faiths or ethnicities. We are not legally qualified to draft a 
wording for this part of hate crime law, but would argue that it is 
essential for the experience of victims to be recognised. In the case 
some of the abuse against our client would be disability aggravated 
assault.  
 
5e. Hate crime against disabled people living in institutional ‘care’ 
People living in residential care are not included in the national crime 
survey but it is clear from the many reports of abuse in residential 
homes9 and from Inclusion London’s ‘Still Getting Away with Murder’ 
report that it is rife in what are closed environments subject to minimal 
scrutiny. Hate crime is about prejudice; it is also about power. 
Nowhere is this better demonstrated than in institutional ‘care’ where 
all the power lies with paid staff (though they themselves may have 
little power outside the institution itself) Whilst a small number of the 
more extreme forms of abuse have hit the headlines (Winterbourne 
View, Whorlton Hall, Mendip House), every day disabled people’s 
human rights are abused in residential ‘care’, mental health institutions 
and in their own homes by care staff and other ‘professionals’.    

These include repeated incidents of hostility and contempt which do 
not happen to non-disabled people- from verbal comments such as 
‘hurry up and die’, mocking and humiliating of residents, rough 
treatment, to forced isolation and severe physical abuse. of the many 
examples we have found, only the abuse of residents at Winterbourne 
Court was initially flagged as a disability hate crime by Avon and 
Somerset Police. However, none of the staff convicted of neglect or 
abuse of the ‘patients’ was subject to an enhanced penalty under 
Section 146 of the Criminal Justice Act. Abuse against disabled people 

 
9 https://www.leighday.co.uk/News/2019/September-2019/Report-published-into-the-abuse-of-residents-at-Ve 
 
 

https://www.leighday.co.uk/News/2019/September-2019/Report-published-into-the-abuse-of-residents-at-Ve


19 

 

in institutions is dealt with as an Adult safeguarding issue, and it is only 
in the most extreme cases, usually highlighted by persistent staff or 
family whistle-blowers, that criminal action is taken. The opportunities 
are lost to prevent such abuse, and by using hate crime law, to give a 
clear signal to abusers that this is a crime which has a wider impact on 
disabled people and on society.           

Stay Safe East supports a number of people with learning disabilities 
living in supported housing or residential care. Some have experienced 
everyday humiliation and restrictions of their freedom, others 
incidents of verbal or physical abuse which constitute disability hate 
crime:      

 A visually impaired woman with learning disabilities living in 
supported housing disclosed to Stay Safe East that she was 
subject to regular name calling (‘ugly’, ‘fat’) by a paid agency care 
worker who assisted her with daily living. The worker had also 
pulled her hair, and when assisting her to get around, she would 
drag her along and forced her to walk too fast. The disabled 
woman was distraught at this treatment. This abuse was reported 
to the police, who ‘no further actioned’ the case, and to Adult 
Safeguarding – by the time a safeguarding investigation was 
launched, Stay Safe East had helped the client change agencies 
and she did not want to pursue the matter further, as she had 
other issues to deal with. At no point did the police deal with this 
matter as a hate crime. Yet this would not have happened had 
the victim had been a non-disabled woman, and the words and 
actions used were specifically about her being disabled.   

Along with other DDPOs, Stay Safe East would urge the Law 
Commission to ensure that any new Hate Crime Law makes specific 
reference to hate crime in institutional/care settings, and a duty on 
police to investigate whether there is a hate crime element to this 
abuse.    
 
5f. Alternative sub-cultures 
We support the campaign by the family of Sophie Lancaster for hate 
crime against (mainly young) people who identify with specific 
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alternative sub-cultures to be included. However, it should be clear 
that this is not an open category. We are also aware that a substantial 
minority of the young people who belong to these sub-cultures are 
disabled people, and in particular neuro-diverse and may be singled 
out because they are seen as different in more than one regard.         
 
5g. Intersectional hate crime 
Recognition and monitoring of intersectional hate crime is essential. 
There have been successes in charging perpetrators with more than 
one form of hate crime10. However, details of how many disabled 
people are victims of racist, transphobic, homophobic or faith based 
hate crime. The experience of disabled women, of disabled people 
from LGBT, BAME, refugee, faith and other communities is invisible. 
However, data from support organisations indicates that intersectional 
hate crime is rife. For example, a straw poll in 2020 of the non DDPO 
partners shows that at least 30% of their clients are disabled people 
experiencing other forms of hate crime. Around 40% of Stay Safe East 
clients have experienced an intersectional hate crime.  

We consider the use of the term ‘one or more’ forms of hate crime to 
be acceptable in recognising intersectional hate crime, but would like 
to see a definition of intersectional hate crime in the new Hate Crime 
Law.   

We are not arguing for enhanced sentencing if a hate crime is 
intersectional – it is the gravity of the offences and the impact on the 
victim that should set the outcome of any sentencing. We are arguing 
for the recognition and validation of the whole experience of the 
victim. The following incident, which received widespread press 
coverage, illustrates the impact that such crimes may have on victims, 
some of which may go unrecognised11:   

 
10 https://www.cps.gov.uk/london-north/news/racist-man-sentenced-two-hate-crimes-after-abuse-towards-
jewish-family 
 
11 https://www.independent.co.uk/news/uk/crime/islamophobic-london-bus-rant-tottenham-zimmer-frame-
father-pram-caught-video-assaulting-elderly-turkish-man-a6699756.html 
 

https://www.cps.gov.uk/london-north/news/racist-man-sentenced-two-hate-crimes-after-abuse-towards-jewish-family
https://www.cps.gov.uk/london-north/news/racist-man-sentenced-two-hate-crimes-after-abuse-towards-jewish-family
https://www.independent.co.uk/news/uk/crime/islamophobic-london-bus-rant-tottenham-zimmer-frame-father-pram-caught-video-assaulting-elderly-turkish-man-a6699756.html
https://www.independent.co.uk/news/uk/crime/islamophobic-london-bus-rant-tottenham-zimmer-frame-father-pram-caught-video-assaulting-elderly-turkish-man-a6699756.html
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An elderly disabled Muslim man of Turkish heritage was the 
victim of a hate crime on a London bus in North London in 
October 2015. He was subject to violent racist and islamophobic 
verbal abuse by a man who was travelling with his young child in 
a pushchair. The incident initially rose due to the perpetrator 
challenging the right of the older man to be with his walking 
frame in the same space as the man’s pushchair (it is in fact a 
priority wheelchair space which pushchair users can use when it 
is not needed). The abuser then threw the man’s walking frame 
of the bus. In spite of the fact that the incident arose from a 
disability related issue, the perpetrator was charged and 
convicted only of Islamophobic and racist abuse. Yet in addition 
to the trauma of the verbal abuse, the immediate impact on the 
victim was that the loss of his walking frame prevented him from 
leaving the bus and could have caused him to fall. Disability hate 
crime was not recognised or taken account of in the case. this 
negates the intersectional nature of the hate crime and the full 
experience of the victim.            

Most police forces have the ability to record intersectional hate crime 
on their databases but rarely use it. any new Hate Crime Law should 
make it mandatory for police forces to record all strands for each 
hate crime, and training must be provided.     
        
6. Residual category 

We agree with the proposal to introduce a residual category . This 

would help cover hate crimes against homeless people and any other 

groups who might be the subject of hostility in the future because of 

their identity, lifestyle or other characteristic.      

We have an open mind about including homeless people as a specific 

category of victim of hate crime. It is worth noting that a high 

proportion of homeless people are disabled people and that this 

should be considered as part of the motivation. 
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6. Demonstrating hostility 

Stay Safe East supports the proposal to retain demonstration of 

hostility as a key component of hate crime law and agrees with 

GALOP that proving motivation is often very difficult. 

We agree with the proposal to add prejudice to the legal proof of 

hate crime. 

We would strongly urge the Law Commission to add a third term, 

contempt. This proposal has the support of Inclusion London and the 

Equally Ours hate crime network.  

Contempt is the most common thread that runs through hate crime 

against disabled people. It can be defined as “the attitude or feeling 

towards a person considered to be worthless or despicable”.  

“Contempt is a pattern of attitudes and behaviour, often towards an 

individual or group, but sometimes towards an ideology, which has the 

characteristics of disgust and anger.12 “   

This definition fits within the legal framework and would not only fit 

examples of disability hate crime referred to below, but might for 

example be applied to incidences of hate crime against people or 

premises relating to a particular faith. 

Examples of hate crime involving contempt towards disabled people 

include the case of Christine Lakinski, who was urinated on by a man as 

she lay dying on a pavement. He was later jailed for his actions.13 This 

case was not treated as a hate crime. Other examples include much of 

the behaviour exhibited by the perpetrator of hate crime at 

Winterbourne Court (which, unusually, was identified as disability hate 

crime) and disabled people being spat at during the Covid pandemic, 

which is both a direct attempt to spread the virus and an expression of 

contempt.    

 
12 TenHouten, W.D. (2007). General Theory of Emotions and Social Life. Routledge quoted in the Wikipedia 
definition of contempt.   

 
13 http://news.bbc.co.uk/1/hi/england/tees/7063366.stm 

https://en.wikipedia.org/wiki/Disgust
https://en.wikipedia.org/wiki/Anger
http://news.bbc.co.uk/1/hi/england/tees/7063366.stm
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Hate crime law in some countries does recognise contempt, as 

mentioned by both the Law Commission and the Braccadale review in 

Scotland. Some countries use the term ‘serious contempt’.  

Current CPS guidance on dealing with disability hate crime also shows 

indicates the gap in the law:  

“Expressions of, or behaviour consistent with, contempt for the 

individual victim is unlikely alone to suffice, unless it can be 

shown to amount to the necessary demonstration of hostility 

based on the actual or presumed disability.14” 

Including contempt in a new Hate Crime Act would also cover 

incidences of aggravated offences where for example the victim is 

made to perform humiliating acts, or is mocked or derided for other’s 

amusement. It would cover some of the hate crimes which led to the 

murder of disabled people, as set out in the original Getting Away with 

Murder report into disability hate crime, published in 2010.  For 

example, the people who were subsequently found guilty of the 

murder of Stephen Hoskin in Cornwall treated him as their slave, made 

him call them sir and madam, and dragged him around his bedsit on his 

own dog's lead. These were dehumanising acts which showed utter 

contempt for Mr Hoskin, but the case was never treated as a hate 

crime. This case is now 14 years old, but such patterns of abuse are still 

rarely treated as hate crime.   

Including contempt in the definition would not however cover all the 

forms of hate crime which disabled people and their organisations 

identify as hate crime.    

 

7. ‘By reason of’   

Stay Safe East argues strongly for a ‘by reason of’ limb to be included 

in a new hate Crime Law.  

 
14 https://www.cps.gov.uk/legal-guidance/disability-hate-crime-and-other-crimes-against-disabled-people-
prosecution-guidance page 8 

https://www.cps.gov.uk/legal-guidance/disability-hate-crime-and-other-crimes-against-disabled-people-prosecution-guidance
https://www.cps.gov.uk/legal-guidance/disability-hate-crime-and-other-crimes-against-disabled-people-prosecution-guidance
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The Law Commission has recognised that there is another category of 

crime, mainly involving targeting disabled people (or older people, see 

above) for robberies, exploitation or other crime. We are disappointed 

that, having recognises these as specific crimes against disabled 

people, the Law Commission is rejecting the option of using ’by reason 

of’ as the other leg of hate crime legislation.  

For disabled people’s organisations, the ‘by reason’ approach 

represents an alternative to the ‘vulnerable adult’ approach which 

currently hinders adequate identification and prosecution of hate 

crimes. Like other forms of hate crime, hate crime against disabled 

people happens because we have a specific identity (or presumed 

identity). Hate crime is an extension of and a consequence of 

discrimination and prejudice. The Equality Act, a civil law recognises 

that people with protected characteristics face discrimination and 

inequality. In the same way, criminal law must recognise that those 

same people face crimes which happen because they belong to 

specific groups who are seen by some as ‘other’ and whose right to 

inhabit public or private spaces (housing, streets, transport, work or 

social spaces, social media etc.) is questioned by those perpetrating 

hate crime, or who are targeted for criminal behaviour because of 

who they are.  

As argued in the research by the University of Sussex, we are arguing 
that a ‘by reason of’ strand is in addition to the ‘hostility, prejudice or 
contempt’ strand, not instead of it.      

The ‘by reason of’ approach is already in effect referred to in the CPS 

guidance on disability hate crime (developed in partnership with 

disabled advisors) cited above.  

“Primary evidence, whether direct or circumstantial, from which 
it can be deduced or inferred that the offender has a hostility 
towards people (or one person) with a disability or a particular 
disability. The kind of evidence will vary from case to case but 
may well include […] previous incidents of hostility, e.g. targeting 
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only disabled persons as the victims of criminal attacks or forms 
of abuse, such as a disabled person's house for criminal damage 
but no other houses in the same street; and previous convictions 
for offences directed at similar victims” the guidance also 
mentions “Targeting only disabled persons' homes for crimes (e.g. 
criminal damage; burglary), which are sometimes identified by 
mobility aids, such as adapted parking spaces, ramps and other 
adaptations outside the properties.” 

Other examples might include the example we have given under the 
age strand, of disabled and ‘frail’ (i.e. disabled) older people being 
targeted for street robberies, when no one else is. 
  
Cuckooing  
Cuckooing must be recognised in law as a specific form of disability 
hate crime.  
Stay Safe East has been working with victims of cuckooing since 2017. 
During that time we have worked with 11 people, as part of a pilot 
funded by the London Mayor’s Office on Policing and Crime (MOPAC). 
We will shortly be engaging a consultant to evaluate this pilot. It is 
already clear to us that the people we have engaged with in the past 3 
years are amongst many disabled people (mostly but not always 
people with learning disabilities or mental health issues, cognitive 
issues or neuro-diverse people, nearly always people who live alone 
and are isolated) who are targeted by people who exploit them and 
abuse them and take over their home. Some of the perpetrators are 
gang members engaged in drug dealing or prostitution, others are 
groups of young people or street drinkers who latch onto the disabled 
person as a source of food, shelter and in many cases entertainment 
when the person is abused. Most of the cases involving disabled 
women also involve sexual exploitation and in some cases prostituting 
the women to other group member or to outsiders for money.  

We recognise that cuckooing is a complex crime that is part of a wider 
pattern of criminality and that not all cases involve hate crime. 
However, all the clients we have worked with have been targeted 
because they are disabled people. The contempt they experience, the 
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demeaning of their value as human beings and the disregard for their 
rights has long –term consequences an example of one of our clients:  

A woman with learning disabilities was targeted by a group of 
street drinkers who took over her home. They first befriended 
her as she was lonely. At first only one man moved in, then he 
brought his friends. At first the first man offered to help with her 
care, but then neglected her to the point where her legs were 
suppurating and she could no longer transfer without help. The 
men were drinking in her home, spending her money, and then 
started abusing her verbally and mocking her. The care agency 
stopped coming as they were afraid of the men. Social services 
did not investigate, she was seen as non-cooperative and her 
case closed. The only police action was to serve an exclusion 
order on one of the men who had an aggressive dog. Our client 
was eventually evicted because of the men’s anti-social 
behaviour. She was made homeless and 2.5 years later is still in 
residential care, in spite of her advocate’s best efforts. She is 
blamed for the abuse she has experience which has hindered her 
being rehoused.  The men exercised a large amount of 
psychological control over our client. The client suffered severe 
PTSD from this experience. She lost her self-confidence and 
independence as a disabled woman. It has taken her all this time 
to recognise the control that was exercises over her and that she 
was afraid of the men, and to understand that this was abuse, in 
large part because she is a disabled woman. Stay Safe East 
reported this abuse both as a disability hate crime and as neglect 
under the Care Act, but it was never investigated.  

This client would not have been targeted had she been a non-disabled 
woman. She was targeted ‘by reason’ of her disability. The neglect 
perpetrated by the men and the exclusion of her care agency allowed 
them to control her further. In addition, the hostility and mockery she 
experienced would be covered by the ‘hostility’ leg of current hate 
crime law, and by the ‘contempt’ leg we are proposing should be 
added.      
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On the basis of our casework, Stay Safe East would argue that including 
a ‘by reason of’ clause into hate crime law would help ensure that hate 
crimes against disabled people were treated with the necessary 
priority, that the impact on victims was understood and robust action 
was taken at an earlier stage. Such a change in the law would help save 
lives. 
  
8. Incitement offences and hate speech 

We welcome the proposal to introduce parity for incitement 
offences.  

Incitement to hostility and hatred against disabled people is more 
hidden but it exists. Whilst a Malthusian racist and disablist ideology is 
not as common as it was (Winston Churchill and Marie Stopes were 
both advocates for the ‘purity of the race’ and saw disabled people as 
threatening that purity), many extreme right groups continue to 
espouse an ideology which has contempt for ‘weak’ members of 
society including disabled people15. The murder of a man with autism, 
Shaun Rossington16 in Lincoln in 2010 by a group of 5 people who 
included two members of the English Defence League and linked to 
organised football hooliganism shows the direct link between 
extremist groups and hate crime against disabled people. Hostility to 
disabled migrants and refugees is much more overt and widespread 
and directly impacts on the lives of people seeking asylum, as shown by 
the murder of Kamil Ahmad and Bijan Ebrahimi in Bristol.             

In recent years, as outlined in a previous Inclusion London report to the 
Parliamentary Enquiry into on-line hate crime, some parts of the media 
and a number of politicians have referred to disabled people who claim 
benefits and cannot work as ‘shirkers’ who are avoiding work and are a 
burden on the rest of society. This in our view would constitute 
incitement to hatred: disabled people’s organisations have argued that 
there is direct correlation between this use of language and the rise in 

 
15 https://www.sv.uio.no/c-rex/english/groups/compendium/what-are-the-psychological-characteristics-of-
people-holding-far-right-beliefs.html 
16  

https://www.sv.uio.no/c-rex/english/groups/compendium/what-are-the-psychological-characteristics-of-people-holding-far-right-beliefs.html
https://www.sv.uio.no/c-rex/english/groups/compendium/what-are-the-psychological-characteristics-of-people-holding-far-right-beliefs.html
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hate crime against disabled people. This correlation would of course 
have to be proven in law as with any other hate crime. 
 
9. Football offences 
We have no particular expertise in this matter but we are told by other 

disabled people that disablist chanting and hate crime at football 

matches is not unusual, it is just that it is not recognised as hate crime. 

Mocking of disabled supporters sitting in the safe reserved spaces, use 

of disablist insults against players are common17, as are homophobic 

insults. These are hate crimes. Stay Safe East would like to see parity 

across all strands so that football (the male and female games) is safe 

for spectators and players.   

 

10. Hate Crime Commissioner 
Stay Safe East very much welcomes the proposal for the introduction 
of a Hate Crime Commissioner role. Having worked with both the 
Victim’s Commissioner and the Domestic Abuse Commissioner, who 
have brokered dialogue between the two organisations working with 
Deaf and disabled survivors and key authorities (Home Office, ADSS, 
MoJ etc.), we find that an independent commissioner on hate crime 
would be a great asset.  

The role must be independent, and be seen to be so in order for 
communities to have confidence in the post holder and their team (for 
example at present the DA Commissioner has an e-mail at the Home 
Office; this is a substantial barrier to trust for BAME and particularly 
migrant women).  

The role should enable challenging of Government and its 
departments. The role must have powers to research, investigates over 
gaps and failures in services. It should be properly resourced. It should 
have a duty to engage with communities, victims and organisations 
working with victims, and do engage accessibly and appropriately. 

We also support the Equally Ours calls for:   

 
17 https://www.disabilitynewsservice.com/mps-online-abuse-report-concern-over-links-between-abuse-and-
football-fans/ 

https://www.disabilitynewsservice.com/mps-online-abuse-report-concern-over-links-between-abuse-and-football-fans/
https://www.disabilitynewsservice.com/mps-online-abuse-report-concern-over-links-between-abuse-and-football-fans/
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• the role to include a requirement for involvement of affected groups 
in determining the strategic priorities and ways of working of the 
Commissioner 

• Memoranda of Understanding to be established with other 
agencies, such as the Equality and Human Rights Commission and 
the Victims Commissioner, to ensure that in avoiding duplication no-
one slips through the cracks. 
 

11. Repeat victimisation, harassment and hate crime 
Numerous enquiries into the deaths of disabled people, including that 
of Francecca Hardwick and her mother Fiona Pilkington and that of 
Bijan Ibrahimi have shown that disabled people experience repeated 
and prolonged hate crime whilst in their own homes from neighbours, 
groups of young people or adults who taunt, abuse, harass and 
threaten their victims. Police and other authorities responses to these 
crimes remain woefully inadequate, as evidence by our growing 
casework involving cases which have continued for 2 or 3 years or 
longer with no action, in one case culminating with the victim being 
arrested when they finally responded to the abuse.  

Stay Safe East would like to see the recommendations of the various 
enquires implemented. In particular we would argue for: 

• a strengthened statutory duty for multi-agency working   
• a strengthened statutory duty placed on local authorities, 

landlords and the police to fully investigate repeat harassment 
and to assess whether it is a hate crime and to respond 
promptly 

• flagging of patterns of incidents as hate crime until fully 
investigated  

 
12. A statutory duty to work with and fund independent and 

specialist hate crime advocacy     
Access to an advocate is critical for victims traumatised by hate crime, 
particularly those facing ongoing, protracted hate crime, so they can 
find safety, resolution and justice. Existing services across England and 
Wales are patchy, underfunded and overstretched. Even in London, 
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with local services in a small number of boroughs and a London wide 
CATCH service, existing providers are struggling to meet demand. Hate 
crime advocate’s role is rarely recognised by statutory services, except 
in a small number of areas where there is a long- standing relationship 
between independent organisations and statutory services.     

It is helpful to consider the picture with Domestic Violence and Sexual 
Violence Advocates/Advisers (IDVAs and ISVAs) whose roles and right to 
intervene on behalf of victims is recognised and mostly welcomed by 
the police and local authorities. This helps ensure that victims are 
supported and that agencies work together to keep victims as safe as 
possible.  

Stay Safe East would like to see hate Crime Advocacy placed on the 
same footing as IDVAs and ISVAs vis-a-vis the right to advocate for 
clients, have access to shared information and to intervene/ challenge 
authorities.  

Funding of generic domestic and sexual violence services (or at least 
the more generic services) is through statutory commissioning by local 
authorities funded by Central Government.  VAWG organisations are 
calling for funding for specialist services of and for BAME, disabled and 
LGBT survivors happens on the same basis and is part of statutory 
duties of government. 

A new Hate Crime Law should include a statutory duty on Government 
to fund hate crime advocacy services alongside other victim’s services. 
At present the Victim’s Fund funds some services, but it is not on a 
statutory basis, and it is up to crime commissioners to decide if hate 
crime is a priority.   

Given the nature and need for specialist services run by and for 
communities affected by hate crime, in some cases on a national basis 
in England or Wales, we would suggest that this not done entirely 
through regional crime commissioners but through a national fund, 
with a statutory duty to consider the needs of minoritised communities 
including BAME, Faith, LGBTQ and Deaf/disabled communities.   
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13. Other support for victims 
Research has established the added impact of hate crime, even of 
single incidents on all victims. Whilst many victims of hate crime may 
move with their lives, a significant minority will be profoundly 
traumatised by their experiences and need further support. current 
access to specialist counselling is limited. Whilst domestic abuse 
survivors have some access to counselling (although usually short term 
and involving a wait), hate crime victims have to wait to access NHS 
services and may still find themselves ineligible. Trauma based therapy 
is rationed and has long waiting lists. Many counselling services present 
barriers for disabled victims - having to attend weekly sessions and 
being excluded if they miss more than three sessions, BSL counselling 
provided only via a few hard pressed charities, psychology services for 
victim with learning disabilities are not confidential or adept at dealing 
with trauma, and after the Covid pandemic ends, many services will 
remain physically inaccessible. Stay Safe East has had to set up its own 
pilot counselling services for all our clients, including victims/survivors 
of hate crime and domestic abuse, but we were only able to do this 
thanks to a specialist Covid fund which is time limited.  

We would ask whether Hate Crime law might place a duty on 
government to fund post trauma services for victims of hate crime.  
            
14. Restorative Justice 
The approach has some considerable merits, especially in instances 
involving young people or low level hate incidents. However, Stay Safe 
East has reservations regarding the use of restorative justice for victims 
of hate crime, and especially for disabled victims to whom the process 
may not be accessible. We would like to see safeguards. Disabled 
people who have been taught a lifetime of compliance, particularly if 
they life or have lived in institutional care, are at risk of being 
persuaded to engage with restorative justice. RJ can also put victims of 
hate crime by people who know them (neighbours, carers etc.) at risk 
of further abuse when they disclose information their impairments, 
sexuality, faith or other personal details. RJ should never be used in 
cases of domestic abuse or for hate crime in institutional settings.   
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15. Links to Victims’ Law 
The current government has pledged to introduced a new Victims’ Law. 
Stay Safe East has already engaged in pre-consultation with the 
Victims’ Commissioner. The rights of disabled victims are regularly 
sidelined by whole parts of the criminal justice system. 

The New Hate Crime law should make a clear link to the rights of 
victims to safety, inclusive access and reasonable adjustments, ad to be 
accompanied by an advocate (informal or formal) when speaking to 
the police or attending court as a witness.       
 
16. Placing hate crime casework/scrutiny panels on a statutory basis 
In the past few years, the majority of local panels dealing with hate 
crime and anti-social behaviour have been lost to cuts in local 
government funding. Yet where they still exist, sometimes as 
Community MARACs, a term we find causes confusion), such as in 
Waltham Forest or Tower Hamlets, they play a similar role to MARACs, 
enabling multi agency working and allowing advocates to liaise more 
effectively with statutory agencies and problem solve for their clients. 
Stay Safe East has been part of the local ASBRAC (Anti-Social Behaviour 
Risk Assessment Conference) in Waltham Forest since 2014 when it 
was set up. We are a trusted partner, and our involvement has enabled 
engagement with victims of hate crime (and in particular of cuckooing) 
who do not trust and would not engage with statutory services. This 
has helped victims to be safer and to recover from their experiences.           

In past years, the areas of London where there was an effective local 
partnership were those with the highest levels of reported hate crime 
and of community confidence. In some areas there are still hate crime 
scrutiny panels. Such panels also play a critical role in promoting 
dialogue between police, local authority and communities, identifying 
hotspots and areas of tension as well as possible repeat victimisation, it 
is however essential that such panels are separate from any Prevent 
initiatives, as many communities do not have confidence in Prevent. 

Local Independent Advisory Groups are another mechanism but have a 
wider remit and rarely include disabled people.   
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Stay Safe East would like to see Hate Crime Law include a duty on local 
Crime and Safety partnerships to engage with local communities and 
their organisations both at a strategic and casework level through 
Community MARACs (by another name), Hate Crime Scrutiny panels or 
local Independent Advisory Groups.           
 
 
Stay Safe East. January 2021 



December 2020 

 
The following is a submission from Stella Creasy MP to the Law

Commission consultation on the reform of hate crime.

 
Hate crime is criminal behaviour where the perpetrator is motivated by
hostility, or demonstrates hostility, towards a characteristic of the victim. It is
not the same as ‘free speech’ which requires both parties to be able to equally
participate and engage. Nor is free speech threatened by the removal of
hatred from communication and interaction- indeed it is strengthened because
it removes both the fear of and experience of violence and abuse that can
close down the diverse voices a modern democracy and society benefits from
being able to hear.
 
A hate crime can include verbal abuse, intimidation, threats, harassment,
assault and bullying, as well as damage to property. Although traditionally
depicted as involving strangers, the perpetrator can also be a friend, carer or
acquaintance who exploits their relationship with the victim for financial gain or
some other criminal purpose. Hate crime law is therefore rooted in a desire to
provide protection to people who are targeted because of their identity. In
identifying these crimes and treating them explicitly within our criminal justice
system as a result, legislation is also designed to send a powerful signal
within society about the repugnance of targeting someone on the basis of
their identity.
 
In ensuring our legislation can address these ambitions for hate crime
legislation in the modern era, I broadly welcome the proposals made by the
Law Commission in its consultation launched on the 23 September 2020. For
two years now, I have worked in partnership with over thirty organisations to
campaign for the reform of hate crime legislation and in particular for the
inclusion of misogyny. During this time, we have held several meetings with
the Law Commission and public discussion events on both the campaign to
include misogyny in hate crime legislation, and hate crime itself. These
conversations inform my feedback on the consultation document.
 
Throughout this time, the concern of those involved in our campaign work for
change in the legislative framework has been motivated not solely by the
single issue of misogyny and its impact on society, but also a wider
recognition that its absence speaks to the limitations of how hatred is defined
and prosecuted in the current legal framework. That in particular, the evolution
of legislation in itself has created a ‘hierarchy of hate’ whereby some forms of
hatred are elevated to be ‘more important’ to challenge than others. This has
occurred as legislation has evolved around different categories. In doing so,
different interpretations of what constitutes the targeting of an individual, and
the penalties applied when a crime has been committed, have led to an
emphasis on the victim’s identity at the expense of an understanding of what it



is like to be targeted and the offences involved.
 
The Equality and Human Rights Commission found that hate crimes are
individualistic and complex, motivated by a combination of issues, are usually
dependent on norms and social environments, and almost all act in response
to a perceived threat. For those who experience them, the impact of being
considered a threat and targeted on their physical and mental welfare can be
compounded when those agencies supposed to assist them query their status
and role in the event. In turn, the absence of some categories from recognition
in hate crime legislation has led to the motivation behind some criminal activity
not being acknowledged to the detriment of action to address it and protection
for victims.
 
As it stands, our hate crime legislation does not reflect the lived experience of
many in our society of hatred as it requires those affected to select the
component of their identity which made them a target for attack. For many
victims of hate crime it compounds the abuse they experience to be asked to
do this; to be seen only as disabled or Jewish, or not as a woman but solely
as a person of colour. This then minimises their experiences and limits the
avenues for redress- for example, Muslim women are disproportionately
impacted by hate crime yet often one of the least likely groups to report crimes
due to their experience of public service responses. 

Strengthening and equalising hate crime law, as well as ensuring it gives
victims a full voice based on their own layered identities rather than solo
categories is crucial to empowering them in the light of such abuse and
harassment. It will also play a role in shaping the social norms which disavow
crimes targeted at individuals because of who they are. The inclusive nature
of the proposals the Law Commission have put forward are therefore a
welcome step forward in addressing these concerns.
 
The need to ensure our hate crime legislation is situated in this reality of how
those affected view their identities and are affected by hostility has never been
more pressing. Data from the Home Office shows that recorded hate crime in
England and Wales increased by 17% in 2017/18 from the previous year.
Britain is 20 years on from the MacPherson Report following the murder of
Stephen Lawrence in 1994, yet this summer saw Black Lives Matter rise to
the top of the agenda reflecting concerns that action to address systemic
racism in society has yet to be effective.

During the COVID-19 pandemic we have seen incidents of hate crime
targeted at Asian communities rise, and a recent body of evidence by Hope
not Hate has documented the link between far right activism and misogyny.
This documents how being encouraged to be anti women’s rights has acted
as a ‘slip road to more extreme parts of the far-right’. We have also seen a
rise of hate crime targeted people because of their sexual orientation or trans
identity, the high level of hate crime targeted at people because of their
religion, and failing of hate crime law for those with disabilities.
 
The consultation is extensive and covers a wide range of issues and
concerns. The premise behind it is however, clear and welcome- I believe it is
right to create a single Hate Crime Act containing all relevant legislation to
remedy the confusing and dispersed pieces of legislation as they stand. The
disparities between thresholds, and sanctions, for offences not only create a
hierarchy of offences, they also counteract each other making it less, not



more, likely that offences can be recognised. In contrast a consolidated act
including existing hate crime legislation, stirring up offences and football
chanting offences would make it easier operationally to show how something
breached the law, and send a powerful signal about the importance of
addressing these crimes in society as well. 
 
Consolidating this legislation would also offer the opportunity to review and
address the thresholds for action. Deconstructing the basis for the ‘hierarchy
of hate’ could be done by ensuring that there is a consistent framework of the
characteristics which are identified for inclusion first, as a basis for the
legislation as a whole. In particular, this could be achieved by ensuring that
the characteristics protected by aggravated offences should be extended to
include all protected characteristics.
 
In bringing together the legislation around hatred, there would then be
opportunities to further clarify the protection offered to victims who come
forward to report their experiences. For example, the current motivation test
for all crimes could then be amended to assess whether any hate crime was
motivated by “hostility or prejudice” towards the protected characteristic. This
would better protect victims of disability hate crime from exploitative and
prejudice-based criminal conduct. So too, currently the concept of a ‘stirring
up’ offence is restricted to only some forms of hate crime – setting out that
hate crime legislation covers all protected characteristics would also allow the
concept of stirring up offences to be extended to cover these characteristics
too. I also agree with the analysis of the Law Commission that the legal test
should be extended from 'hostility' to 'hostility or prejudice' which would make
the legal criteria more relevant to the forms of abuse that deaf and disabled
people face.
 
Alongside these changes to the structure of hate crime legislation itself, I
support the call to expand the list of protected characteristics using the criteria
of demonstrable need, additional harm and suitability. The protected
characteristic of ‘race’ should be expanded to include migration and asylum
status and language in response to increases in the level of crime targeted at
people because of their ‘ethic origins’. The current definition of 'transgender
identity' hate should also be expanded to include trans, non-binary, gender
non-conforming and intersex people, and include the qualifier of ‘actual or
perceived’. The protected characteristic of ‘disability’ should be retained, and
additional protection based on ‘wrongly perceived lack of disability’ should be
added. 
 
Including ‘sex or gender’ as a protected strand alongside the existing
protected characteristics that are recognised would ensure that both sex-
based and gender-based protections are incorporated into hate crime law. It is
also an example of how an intersectional approach to hate crime law could be
enabled. Women and girls from black and minority ethnic (BME) groups often
experience hate crime based on multiple characteristics. Under the current
framework, Fawcett Society research shows sex was the motivation for over
half of the hate crimes women reported experiencing last year.  According to
Plan UK, 42% of 14-21 year old BAME women reported unwanted sexual
attention at least once a month.  Many women and girls with intellectual
disabilities are also disproportionately subjected to street harassment,
sexually based violence and abuse for the dual reasons of being disabled and
a woman. Our laws must protect each and every one of us equally, and they
cannot do this while misogyny is a blind spot.



 
I therefore welcome the review of hate crime by The Law Commission and the
decision to consider including misogyny within the hate crime rubric. Courts
would be able to send a strong message about the targeting of women, and
police forces would log and monitor such incidents. This would then enable
them to create a full picture of the problem, support victims, and make them
aware of where incidents are reoccurring. Whilst the Equality Act protects
women from discrimination in the workplace, women do not benefit from the
same protections in the streets or at home.
 
Making misogyny a hate crime would not only close the loophole that currently
exists in relation to crimes involving protected characteristics, it would also
draw on evidence that such an approach has benefited the detection and
prevention of violence against women. Indeed, the consultation document
itself provides a strong evidence-based approach of this, building on what has
been learned in those police forces where this approach has been voluntarily
adopted and the relationship between violence against women and misogyny
as its source.
 
The consultation proposes to make ‘sex or gender’ a protected characteristic
and so recognise that women and girls can be targeted for abuse, harassment
and violence simply for who they are. This would have the dual effect of
acknowledging all of the provisions of the Equality Act are equally important,
and that violence against women and girls is often closely connected to
biology and physicality. Considering misogyny can involve someone being
targeted because of hostility towards ‘sex or gender’ would also ensure that
transmisogyny is captured by hate crime law and no perpetrator could evade
prosecution by impugning the victim’s status. I also agree with the proposal
made by the Law Commission that there should be a gender-specific carve
outs for offences where the threshold of hostility for hate crime may prevent
prosecution due to concerns about the requirement for this to be explicitly
articulated - for example for sexual offences, forced marriage, FGM, crimes
committed in the domestic abuse context etc.
 
In bringing all protected characteristics under the same legislation it is
important that this inclusivity is not mistaken for intersectionality. For this to be
addressed, and so to recognise that victims of hate crime are often attacked
for multiple aspects of their identity, a provision should also be included
requiring satisfaction of the legal test in respect of “one or more” protected
characteristics. This would then facilitate recognition of intersectionality – the
combination of discrimination and disadvantage many face - in the context of
aggravated offences. 

So too, in ensuring the operational effectiveness of hate crime legislation,
lessons can be learned from the Victims Commissioner. The Victims
Commissioner promotes the interests of victims and witnesses, encourages
good practice in their treatment, and regularly reviews the Code of Practice for
Victims in partnership with the Ministry of Justice. A statutory duty requiring
the creation of a Hate Crime Commissioner role could help ensure that victims
of these crimes had someone to promote their interests as well as work with
police forces and the Ministry of Justice in ensuring that this legislation was
effective.  
 
Finally, it is important that any new legislation work in partnership with the
online harms legislation being considered by parliament. In particular, this



legislation should also dovetail with efforts to ensure that social media
companies are criminally liable for the dissemination of material Thus, I
believe that aggravated versions of communications offences with an
increased maximum penalty be introduced in response to the proliferation
of damaging forms of hatred online. So too, ‘stirring up’ offences should be
extended to include written material to respond to the fact that this activity can
take place online. 
 
In providing this feedback I wish to put on record my thanks to both the Law
Commission for their engagement in concerns about hate crime legislation
and approach they have taken to this subject, and to all those who
participated in the many discussions and workshops which have informed this
consultation document. There can be no doubt that this is a sensitive and
delicate area of legislation, which this consultation and the question it asks
reflects. However, in making progress in reforming our laws on hate crime so
they can ensure no one is persecuted in our society for who they are, this
consultation and the legislation it engenders will ultimately improve the lives of
many. I hope therefore that ministers will act quickly to bring in any legislative
changes proposed and ensure these benefits are felt by the generation of
campaigners – young and old alike- who have worked so hard to make such a
powerful case for change.

Stella Creasy
Labour and Co-operative MP for Walthamstow
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Stonewall Response: Law Commission Hate Crime Review 

Consultation Question 1. 

We provisionally propose that a single “Hate Crime Act” be used to bring together the various reforms to hate 

crime laws proposed in this paper.  

Do consultees agree that hate crime laws should, as far as practicable, be brought  together in the form of a single 

“Hate Crime Act”? 

 

1. Stonewall welcomes the opportunity to respond to this consultation. LGBT+ people face abhorrent levels of 

abuse, harassment and discrimination, and anti-LGBT+ hate crime remains prevalent in British society. Much-

needed reform of hate crime legislation is a key tool to help address this.  

 

Prevalence of Anti-LGBT+ Hate Crime  

2. Stonewall’s research with YouGov, LGBT in Britain: Hate Crime and Discrimination (2017), found that:  

 

• One in five LGBT+ people (21 per cent) – including 41 per cent of trans people – had experienced a hate 

crime or incident in the 12 months preceding the survey. One in five of these respondents (21 per cent) 

were threatened with violence and use of force, and 87 per cent had been intimidated, harassed, insulted 

or pestered.   

 

• Four in five LGBT+ people (81 per cent) who experienced a hate crime or incident didn’t report it to the 

police.  

 

3. Stonewall’s research shows that the number of lesbian, gay, bi and trans people who have experienced a hate 

crime/incident in the last year because of their sexual orientation increased from nine per cent in 2013 to 16 

per cent in 2017 (figures from LGBT in Britain: Hate Crime and Discrimination (2017) compared with 

Homophobic Hate Crime, Stonewall, 2013). 

 

4. The most recent Home Office data shows that rates of recorded hate crime continue to increase, with hate 

crimes based on sexual orientation and transgender identity increasing by 19 per cent and 16 per cent from 

the previous year, respectively (Hate Crime in England and Wales 2019 – 2020). 

 

5. While this increase in recorded anti-LGBT+ hate crime could be due to more LGBT+ people feeling able to 

report their experiences to authorities, the rise in experienced hate incidents/crimes is accompanied by 

consistently low reporting rates by the LGBT+ community. Our figures show that four in five LGBT+ people (81 

per cent) who experienced a hate crime or incident didn’t report it to the police (LGBT in Britain: Hate Crime 

and Discrimination, 2017), with similar findings in the National LGBT Survey (2018). This suggests that 

increases in experienced hate crimes and incidents may have played a significant role in this recorded 

increase. 

 

https://www.stonewall.org.uk/system/files/lgbt_in_britain_hate_crime.pdf
https://www.stonewall.org.uk/resources/homophobic-hate-crime-2013
https://www.gov.uk/government/statistics/hate-crime-england-and-wales-2019-to-2020
https://www.stonewall.org.uk/system/files/lgbt_in_britain_hate_crime.pdf
https://www.stonewall.org.uk/system/files/lgbt_in_britain_hate_crime.pdf
https://www.gov.uk/government/publications/national-lgbt-survey-summary-report
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6. However, despite the rise in recorded hate crimes and incidents over the last decade, the number of 

successful prosecutions, including for anti-LGBT+ hate crimes, is comparably small and falling (Home Office, 

2020; CPS, 2019). 

 

The Impact of Anti-LGBT+ Hate Crime  

 

7. The impact of anti-LGBT+ hate crime on the safety, mental health and wellbeing of LGBT+ people cannot be 

underestimated. LGBT+ people experience concerningly high levels of poor mental health, and being 

subjected to a hate crime may exacerbate this further. Stonewall’s LGBT in Britain: Health Report (2018) 

found that: 

 

• Rates of depression among LGBT+ people who had experienced a hate crime based on their sexual 

orientation and/or gender identity were concerningly high (69 per cent).  

 

• LGBT+ people who had experienced a hate crime because of their sexual orientation and/or gender 

identity in the last year were particularly likely to experience episodes of anxiety (76 per cent). 

 

Legislative Reform  

8. Hate crime legislation in England and Wales currently upholds a hierarchy whereby hate crimes based on 

sexual orientation, transgender identity and disability are treated differently than those based on other 

protected characteristics. The aggravated offences model does not extend to sexual orientation or 

transgender identity – meaning LGBT+ people are currently not afforded equal hate crime protection under 

law. This also causes issues for those experiencing hate on the basis of more than one protected 

characteristic, for whom the hate they experience on the grounds of sexual orientation, transgender identity 

and disability is treated less seriously by the law than the hate they may experience on the basis of other 

protected characteristics. This inequity extends into stirring up legislation, where lesbian, gay and bi people 

are offered less legal protection, and trans people none at all. The Football Offences Act 1991 does not 

currently protect LGBT+ people. 

 

9. Legislative reform is a key tool to tackle and prevent anti-LGBT+ hate crime and build LGBT+ people’s 

confidence in the criminal justice system. The Law Commission should be guided by the principles of parity 

and effective legal protection as they develop their final recommendations.  

 

10. Stonewall supports the creation of a single Hate Crime Act that consolidates complex and piecemeal existing 

legislation, and extends and equalises protections across all protected characteristics, including sexual 

orientation and transgender identity. 

 

Consultation Question 2. 

 

We provisionally propose that the law should continue to specify protected characteristics for the purposes of 

hate crime laws. 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/925968/hate-crime-1920-hosb2920.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/925968/hate-crime-1920-hosb2920.pdf
https://www.cps.gov.uk/sites/default/files/documents/publications/CPS-Hate-Crime-Annual-Report-2018-2019.PDF
https://www.stonewall.org.uk/system/files/lgbt_in_britain_health.pdf
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Do consultees agree? 

 

11. Clarity on which communities are protected by hate crime legislation will ensure that the need to tackle and 

prevent the specific hate these communities experience is explicitly reflected in legislation, helping inform 

policing practice and supporting these communities to understand their rights. We know that specific 

communities experience high rates of hate and hostility based on their protected characteristics, and so the 

continued, explicit inclusion of these in legislation is essential.  

 

Consultation Question 3. 

 

We provisionally propose that the criteria to determine whether a characteristic is included in hate crime laws 

should be: 

 

(1) Demonstrable need: evidence that crime based on hostility or prejudice towards the group is 

prevalent. 

(2) Additional Harm: there is evidence that criminal targeting based on hostility or prejudice towards the 

characteristic causes additional harm to the victim, members of the targeted group, and society more 

widely. 

(3) Suitability: protection of the characteristic would fit logically within the broader offences and 

sentencing framework, prove workable in practice, represent an efficient use of criminal justice 

resources, and is consistent with the rights of others. 

 

Do consultees agree? 

12. When deciding whether a protected characteristic should be adopted in hate crime law, evidence-based 

policy is key, and Stonewall recognise the importance of a minimal criminalisation approach. At the same 

time, given that this model relies heavily on evidence of criminal targeting of a group and its resulting impact, 

it is crucial to note that many marginalised groups’ experiences are under-researched and unrepresented – 

particularly as many members of marginalised groups may not report their experiences of hate crime and 

discrimination to the police. As a result, in some cases it may be more difficult to obtain evidence that meets 

the criteria put forward by the Commission, and so in these instances, we strongly recommend that the 

Commission undertakes targeted consultation and engagement with these communities to develop a 

stronger understanding of the hate they experience. 

 

Consultation Question 4. 

We invite consultees’ views on whether the definition of race in hate crime laws  should be amended to include 

migration and asylum status; and/or language. 

13. Recorded hate crimes based on racial and religious hostility have increased in recent years, and political 

events – such as the 2016 EU Referendum – have been accompanied by significant spikes (Home Office, 

2020). Stonewall believes that some of the political discourses that accompanied the 2016 EU Referendum, 

and the period since, have exacerbated and legitimised hateful attitudes towards migrants and asylum 

https://www.gov.uk/government/statistics/hate-crime-england-and-wales-2019-to-2020
https://www.gov.uk/government/statistics/hate-crime-england-and-wales-2019-to-2020
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seekers, fuelled by increasingly hostile rhetoric in public discourse. The Home Office 2016/2017 report notes 

that “The EU referendum campaign began on Friday 15 April 2016, with the result announced on Friday 24 

June, the day after the referendum. Around this time there was a clear spike in hate crime (see Figure 2.2). As 

stated in the introduction, offences with a xenophobic element (such as graffiti targeting certain nationalities) 

can be recorded as race hate crimes by the police. Anecdotal evidence suggests that there was an increase in 

these types of offences around the time of the EU Referendum”. Many migrants and asylum seekers, including 

those who are LGBT+, feel deeply unsafe, and face significant threats to their safety, in British society.  

 

14. The Home Office also reports that recorded racially and religiously aggravated offences in June and July 2020 

were 34 per cent higher than the same months of the previous year – a spike they attribute to some of the 

response to Black Lives Matter protests in those months (Home Office, 2020). 

 

15. This been exacerbated by the Covid-19 pandemic – a phenomenon which has further entrenched inequalities 

for marginalised groups. Covid-19-related conspiracy theories and prejudiced accusations relating to the 

spread of the virus have led to an increase in hate incidents and crimes against East Asian communities, 

especially those who are Chinese.   

 

16. Stonewall will be guided by anti-racist organisations and those working to advance the rights of migrants and 

asylum seekers. We urge the Commission to be led by their voices and expertise when developing 

recommendations in this area, and if these organisations and individuals would like these groups to be 

included as a protected category, we would strongly support that recommendation. As per our response to 

Question 62, the Commission should carefully consider the role and importance of restorative justice 

measures in addressing all forms of hate crime, particularly given the profound racial inequalities being 

perpetuated by and in the criminal justice system. 

 

Consultation Question 5.  

We provisionally propose to retain the current definition of religion for the purposes  of hate crime laws (we 

consider the question of non-religious beliefs separately in Chapter 14).  

Do consultees agree? 

17. Recorded hate crimes based on racial and religious hostility have increased in recent years, and political 

events – such as the 2016 EU Referendum – have been accompanied by significant spikes (Home Office, 

2020). Some of the political discourses that accompanied the 2016 EU Referendum, and the period since, 

have left many religious groups feeling unsafe in British society.  

 

18. Muslim communities, who are also targeted by the Government’s Prevent agenda, face particularly high 

levels of hate and discrimination and currently account for over 50 per cent of recorded religious hate crime 

offences, followed by Jewish communities (Home Office, 2020). 

 

19. This been exacerbated by the Covid-19 pandemic – a phenomenon which has further entrenched inequalities 

for marginalised groups. Covid-19-related conspiracy theories and prejudiced accusations relating to the 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/652136/hate-crime-1617-hosb1717.pdf
https://www.gov.uk/government/statistics/hate-crime-england-and-wales-2019-to-2020
https://www.gov.uk/government/statistics/hate-crime-england-and-wales-2019-to-2020
https://www.gov.uk/government/statistics/hate-crime-england-and-wales-2019-to-2020
https://www.gov.uk/government/statistics/hate-crime-england-and-wales-2019-to-2020
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spread of the virus have led to an increase in hate incidents and crimes against religious communities.  Tell 

Mama reported a 40 per cent increase of reports of Islamophobia online during lockdown, averaging at 150 

reports per week. 

 

20. Stonewall will be guided by faith-based organisations in the sector. We urge the Commission to be led by 

their voices and expertise when developing recommendations in this area, and provided that this is 

something these organisations and individuals would like to see reflected in legislation, we strongly support 

this proposal – once again noting, as per our responses to Question 4 and 63, the importance of restorative 

justice measures too. 

 

Consultation Question 7. 

We invite consultees’ views on whether “asexuality” should be included within the definition of sexual 

orientation. 

21. We strongly support the Commission’s proposal to include asexual identities in the protected characteristic of 

sexual orientation. 

 

22. English courts have offered a narrow interpretation of this category as only being inclusive of ‘lesbian, gay, 

bisexual and heterosexual people’ (R v B [2013]). We are aware the Commission previously stated that it ‘had 

yet to receive evidence that individuals suffer hate crime from being asexual’ and thus did not believe the 

category of ‘sexual orientation’ had to be interpreted as such. Stonewall is encouraged by the Commission’s 

more recent assertion that ‘since this time, awareness of asexuality, and the challenges asexual people face, 

has grown…there is growing evidence that asexual people experience forms of discrimination in contemporary 

society, and some evidence that they experience violence and abuse on this basis.’ (11.67 & 11.68).    

 

23. There is a growing body of evidence highlighting the discrimination, harassment and abuse that ace people 

face: 

 

• The ACT Aces Survey (2020), an Australian-led survey of ace people’s experiences around the world, 

found that 82 per cent of all respondents reported experiencing at least one form of discrimination, 

oppression or violence, and 75 per cent had experienced some form of verbal or emotional abuse. Most 

respondents (62 per cent) had been told by family, friends, doctors and/or therapists that as exuality was 

not ‘real’ or ‘normal’, followed by 28 per cent being told that they could be ‘fixed’ or ‘cured’. Four per 

cent of those who responded had experienced online hate through mediums such as Tumblr, Facebook, 

Twitter and private messaging – ranging from insults, death threats and rape threats, to incitement to 

suicide.  

 

• The Asexual Community Survey (2016) highlights many of the negative experiences that ace people face 

due to their sexual and/or romantic orientation, including verbal harassment (31.9 per cent), online 

harassment (29.3 per cent), familial rejection (11.2 per cent) and physical harassment or violence (5.6 per 

cent). 

 

https://tellmamauk.org/
https://tellmamauk.org/
https://diversityact.org.au/wp-content/uploads/2020/01/ACT-Aces-Asexual-Experiences-Survey-Final-Report.pdf
https://asexualcensus.files.wordpress.com/2018/11/2016_ace_community_survey_report.pdf
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• The National LGBT Survey (2017) found that ace people had the lowest levels of life satisfaction and were 

least likely of all respondents with a minority sexual orientation be to open about their identity. The 

survey also found that ace people were most likely among those with minority sexual orientations to be 

targeted for conversion therapy. 

 

24. We strongly support the Commission’s proposals to include asexual people within the definition of ‘sexual 

orientation’ under S146 of the Criminal Justice Act 2003 or Hate Crime Act equivalent. It is crucial that ace 

people are – and know they are – protected under law, and are afforded the same rights as other members of 

the LGBT+ community. 

 

25. However, we recommend that the Commission updates its proposed definition of sexual orientation under 

hate crime legislation from:  

 

‘A group of persons defined by reference to sexual orientation, whether towards persons of the same sex, 

the opposite sex, both or neither’. 

To: 

‘a group of persons defined by reference to sexual orientation, whether towards (a) persons of the same 

sex, (b) persons of a different sex, or (c) both persons of the same sex and persons of a different sex’ 

26. This is because referencing an ‘opposite’ sex excludes those who are not male or female (such as non-binary 

people, and some intersex people). Some individuals, such as some pansexual people, may not consider their 

sexual orientation to involve attraction to binary categories of male and/or female. This framing also risks 

excluding instances of hate experienced by, for example, couples in which one partner is a man or a woman, 

and one partner is non-binary. It is vital that these communities and scenarios are included in legislation.  

 

Consultation Question 8. 

 

21.13 We provisionally propose that the current definition of “transgender” in hate crime laws be revised to 

include: 

 

• People who are or are presumed to be transgender 

• People who are or are presumed to be non-binary 

• People who cross dress (or are presumed to cross dress); and 

• People who are or are presumed to be intersex 

 

We further propose that this category should be given a broader title than simply “trans gender”, and suggest 

“transgender, non-binary or intersex” as a possible alternative.  Do consultees agree? 

 

We welcome further input from consultees on the form such a revised definition should take.  

 

27. Stonewall strongly supports the Commission’s proposals to update the definition of ‘transgender’ in hate 

crime laws as it has suggested, and to expand the title of this category.  

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/722314/GEO-LGBT-Survey-Report.pdf
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Transgender  

28. Stonewall agrees that the definition of transgender identity under hate crime law should be changed. We 

support the Commission’s intention to move away from a model that focusses on gender reassignment, 

recognising that ‘the current definition places significant emphasis on the process of gender reassignment, 

rather than on the identity and personhood of the individual’  (11.76). Updating the term ‘transsexual’ to 

‘transgender’ or ‘trans’ will also help bring legislation in line with best practice, as ‘transsexual’ is now widely 

considered by many to be outdated and offensive (Women and Equalities Select Committee, 2016). Outdated 

phrasing can also contribute to a lack of community confidence in the justice system, as well as restricting the 

ability of the justice sector to understand trans people’s experiences.  

 

Non-binary 

29. We recognise that the category of transgender identity was intended to be interpreted in an inclusive and 

non-exhaustive manner. However, it is crucial that statutory wording is updated to explicitly include non-

binary people, as the Commission have proposed. Non-binary people face discrimination across many areas of 

life. Stonewall’s report LGBT in Britain: Hate Crime and Discrimination (2017) found that: 

 

• Two in five LGBT+ people (39 per cent) who identify as non-binary have experienced a hate crime or 

incident because of their sexual orientation and/or gender identity in the last year, compared to one in 

five LGBT+ people (19 per cent) who identify as male or female. 

 

• Non-binary people are significantly more likely than LGBT+ men and women to experience anti-LGBT+ 

abuse online targeted at them (26 per cent compared to 10 per cent of men and eight per cent of women 

in the month preceding the survey). 

 

30. It is crucial that non-binary people are given legal clarity and clear reassurance that they are protected under 

hate crime law. The recent Employment Tribunal judgement of Taylor v Jaguar Land Rover Ltd explicitly 

recognised the right of non-binary individuals to be protected from discrimination, harassment, and 

victimisation under the Equality Act 2010 under the protected characteristic of ‘gender reassignment’. This 

case represents an important example of the legal system recognising that non-binary people experience 

marginalisation for being themselves, and sending a clear message to this community that they are protected 

by law; we hope to see this reflected in a new Hate Crime Act. 

 

Intersex 

31. Intersex people experience high levels of discrimination (A Long Way to LGBTI Equality - European Union 

Agency for Fundamental Rights, 2020). Not all intersex people identify as being part of the LGBT+ community 

due to their intersex identity, while some intersex people might. Some intersex people may also identify as 

belonging to the LGBT+ community due to their sexual orientation and/or gender identity, and some may not. 

We strongly support efforts to prevent and tackle hate crime against intersex people, including through 

explicit inclusion in legislation. The Law Commission must be led by the expertise of intersex individuals and 

https://publications.parliament.uk/pa/cm201516/cmselect/cmwomeq/390/390.pdf
https://www.stonewall.org.uk/system/files/lgbt_in_britain_hate_crime.pdf
https://fra.europa.eu/sites/default/files/fra_uploads/fra-2020-lgbti-equality_en.pdf
https://fra.europa.eu/sites/default/files/fra_uploads/fra-2020-lgbti-equality_en.pdf
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organisations on exactly how this community should be protected under hate crime law, including whether 

this grouped category is an appropriate location for intersex.  

Re-naming this category  

32. We support the Commission’s proposals for re-naming this category, which explicitly reflects the existence of 

non-binary people, and the fact that not all non-binary people identify as trans.  We will defer to the voices 

and expertise of intersex communities on whether this category is appropriately named, in relation to their 

explicit protection under hate crime law.  

 

Consultation Question 9 and 10. 

We invite consultees’ views on whether the current definition of disability used in the  Criminal Justice Act 2003 

should be retained. 

We invite consultees’ views on whether criminal conduct based on a wrongly presumed lack of disability on the 

part of the victim should fall within the scope of protection afforded by hate crime laws.  

33. LGBT+ disabled people experience marginalisation on multiple fronts, often simultaneously, and are at 

particularly high risk of experiencing hate crime. LGBT in Britain: Hate Crime and Discrimination (2017) found 

that: 

 

• LGBT+ disabled people are more likely to have experienced a hate crime or incident based on their sexual 

orientation and/or gender identity (27 per cent in the 12 months preceding the survey compared to 17 

per cent of non-disabled LGBT+ people). 

 

• One in eight LGBT+ disabled people (13 per cent) do not feel safe in the area where they live.  

 

34. Stonewall will be guided by disability organisations in the sector on this question. These organisations are 

best placed to understand how the criminal law can best protect these communities. We urge the 

Commission to be led by their voices and expertise when developing recommendations in this area. 

 

Consultation Question 11. 

 

We provisionally propose that gender or sex should be a protected characteristic for the purposes of hate crime 

law. Do consultees agree? 

 

We invite consultees’ views on whether gender-specific carve outs for sexual offences, forced marriage, FGM and 

crimes committed in the domestic abuse context are needed, if gender or sex is protected for the purposes of 

hate crime law. 

 

35. Stonewall strongly supports the introduction of legislation protecting women from hate crime based on their 

sex/gender. Misogyny in our society, including that experienced by lesbians, bi and trans (LBT+) women, is 

pervasive, deeply rooted and profoundly damaging.  

https://www.stonewall.org.uk/system/files/lgbt_in_britain_hate_crime.pdf
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36. The Commission state that “many victims told us that they had experienced hate crime based on more than 

one characteristic. This was particularly prominently described by… LBT+ women” (16.108). LGBT in Britain: 

Hate Crime and Discrimination (2017) contains testimonies outlining the specific forms of misogyny that LBT+ 

women face: 

 

‘I was walking to work and a group of young teens followed me and were making remarks about not having a 

man in my life and if I did have sex with them they would make me straight. They followed me up to my ward 

and they were still going at me. My work mates and manager were all there. My work mate told them to go. I 

didn’t feel good and cried. It took some time before I could start my shift.’  

Amy, 52 (North East) 

‘I’m sure almost every lesbian I have met has been forced to leave a straight club because of male harassment. 

You then end up only hanging out in gay bars to avoid the drama or just to be able to go out with your partner 

and feel comfortable knowing that this probably won’t happen. Until straight men start exploring gay bars 

looking to convert people’  

Rebecca, 24 (Wales) 

37. Speaking in Amnesty International’s Toxic Twitter (2018) report, Ruth Davidson noted that her experience of 

abuse as an MP is routed in both misogyny and homophobia: 

‘Because I’m openly gay – I was the first openly gay leader of a major political party in the UK- and particularly 

when I started, there was a lot of homophobic abuse. I have a lot of young gay followers on my Twitter, and 

for me it’s important to call that out….Every now and again, every month or so, I’ll retweet or push back on 

some of the homophobic abuse because I think it’s important that people see that sort of language is not 

acceptable – you don’t have to take it.’ 

 

38. Stonewall’s report The Double-Glazed Glass Ceiling (2008) shed light on the misogyny that many lesbians 

experience in the workplace: 

 

‘I’m in a male-dominated division, a male-dominated environment and a pretty tough sector of the economy. 

It’s hard enough being a woman, let alone being a gay woman and trying not to fall into any stereotypes 

because people tend to judge women much more harshly.’ 

Natalie, Private Sector 

‘A lot of lesbians in the workplace don’t want to put their hands up twice: once for being a woman and then 

secondly ‘by the way, I’m a lesbian’. They feel they’ve got hard enough work cut out as a woman without 

having to take on board any sort of mission or responsibility for calling out that they’re a lesbian as well.’ 

Jacqui, Private Sector 

39. It is crucial to note that some LBT+ women also experience discrimination on additional fronts, for example by 

also experiencing racism, ableism, etc. Munroe Bergdorf, who is a Black trans woman, states “I’ve experienced 

the racism, the misogyny, the transmisogyny, the homophobia”. This is further highlighted by Phyll Opoku-

https://www.amnesty.org/en/latest/research/2018/03/online-violence-against-women-chapter-1/
https://www.stonewall.org.uk/sites/default/files/Double-Glazed_Glass_Ceiling.pdf
https://www.pinknews.co.uk/2020/07/14/munroe-bergdorf-lady-phyll-black-lives-matter-macquarie-group-uk-black-pride-transphobia/
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Gyimah, the Co-Founder and Director of UK Black Pride and Executive Director of Kaleidoscope Trust, who 

stated: ‘as a Black queer woman the injustices that I face around racism, sexism, misogyny, misogynoir 

[misogyny directed towards Black women, rooted in both racism and sexism]… the homophobia and, I may not 

be trans, but the transphobia towards our trans siblings’. 

 

40. LBT+ women are also at particular risk of crimes and experiences rooted in misogyny, including domestic 

abuse and sexual violence. Stonewall’s report LGBT in Britain: Home and Communities (2018) found that: 

 

• One in ten lesbians (10 per cent), one in eight bi women (13 per cent), and 16 per cent of trans women 

had experienced domestic abuse from a partner in the year preceding the survey.  

• These figures were higher than the general population, with the Office for National Statistics finding that 

six per cent of women in the general population had experienced domestic abuse from a partner in the 

same time period. 

 

41. These findings have also been corroborated elsewhere, such as Galop’s report LGBT+ People’s Experiences of 

Domestic Abuse (2018) based on casework data from LGBT+ victims/survivors of domestic abuse: 

 

• Lesbians were ‘most at risk of intimate partner violence, reported the highest levels of risk of forced 

marriage and disclosed the highest levels of financial and verbal abuse ’. 

• 60 per cent of trans women disclosed abuse from a male perpetrator. This group were ‘most at risk of 

intimate partner violence and reported the highest levels of physical, sexual and financial abuse ’. 

• 10 per cent of victims/survivors were at potential risk of other forms of gender-based violence, of which 

70 per cent were at risk of honour-based violence and 41 per cent of forced marriage. 

 

42. Stonewall believes that the carve outs proposed by the Commission for sexual offences, forced marriage, 

FGM and crimes committed in the domestic abuse context are needed if ‘gender or sex’ is protected for the 

purposes of hate crime law. This will ensure the creation of any hate crime protected characteristic does not 

inadvertently undermine existing legal protections in place for these offences.  

 

Consultation Question 13. 

 

We provisionally propose that a protected category of “women” is more suitable than “misogyny”, if sex or 

gender-based hate crime protection were to be limited to the female sex or gender. 

 

Do consultees agree? 

43. Stonewall believe that either framing would be satisfactory. It is vital that LBT+ women’s experiences of 

misogyny are covered by legislation. 

 

Consultation Question 14.  

We provisionally propose a protected category of “sex or gender” rather than choosing between either “gender” 

or “sex” if hate crime protection were to adopt a general approach.  

https://eachother.org.uk/what-uk-black-prides-lady-phyll-is-most-proud-of/
https://www.stonewall.org.uk/lgbt-britain-home-and-communities
http://www.galop.org.uk/lgbt-peoples-experiences-of-domestic-abuse/
http://www.galop.org.uk/lgbt-peoples-experiences-of-domestic-abuse/
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Do consultees agree? 

44. Stonewall are confident that the category of sex or gender proposed by the Commission will cover the 

experiences of all women, including LBT+ women. We therefore support this proposal.  

 

Consultation Questions 15 and 16. 

 

We invite consultees’ views on whether age should be recognised as a protected characteristic for the purposes 

of hate crime law. 

 

We invite consultees’ views as to whether any age-based hate crime protection should be limited to “older 

people” or include people of all ages. 

45. Stonewall will be guided by organisations in the sector with knowledge and expertise on age-based 

discrimination, including organisations campaigning for older people and young people. This should include 

LGBT+ specific organisations that support and advocate for the rights of LGBT+ young people,  including LGBT+ 

youth groups, and those campaigning for the rights of LGBT+ older people, such as Opening Doors London.  

We would support the extension of protections to cover people of all ages, if this is what these groups 

recommend – the Commission should be led by their voices and expertise when developing 

recommendations in this area.  

46. LGBT+ older people routinely face discrimination across many areas of life. Stonewall’s research, LGBT in 

Britain: Home and Communities (2018) found that 42 per cent of LGBT+ people aged 55-64 and 35 per cent of 

LGBT+ people aged 65+ do not feel comfortable walking down the street while holding their partner’s hand.  

47. LGBT in Britain: Hate Crime and Discrimination (2017) found that LGBT+ young people are at higher risk of 

experiencing an anti-LGBT+ hate crime than any other age groups. Findings revealed that 33 per cent of 

LGBT+ people aged 18-24 – including 55 per cent of those who are trans – had experienced a hate crime or 

incident based on their sexual orientation and/or gender identity in the year preceding the survey. The report 

also highlighted how LGBT+ young people were particularly unlikely to report hate crime to the police, with 

only 12 per cent doing so. 

 

Consultation Question 17.  

We invite consultees’ views on whether “sex workers” should be recognised as a hate crime category 

48. Stonewall stands in solidarity with sex workers: a community that experiences pervasive levels of violence in 

Britain and overseas. LGBT+ people who are Black and of colour – most especially those who are trans – are 

overrepresented amongst sex workers (Red Umbrella, 2015), as well as those who are working class, 

migrants, refugees and asylum seekers; many of whom face considerable threats to their safety.  

 

49. Research by the International Committee on the Rights of Sex Workers in Europe, Undeserved. Overpoliced. 

Invisibilised (2015), includes participants from the United Kingdom and highlights the significant overlap 

between LGBT+ and sex worker communities: 

file:///C:/Users/Josh/AppData/Local/Microsoft/Windows/INetCache/Content.Outlook/FGESP65E/LGBT%20in%20Britain:%20Hate%20Crime%20and%20Discrimination%20(2017)
file:///C:/Users/Josh/AppData/Local/Microsoft/Windows/INetCache/Content.Outlook/FGESP65E/LGBT%20in%20Britain:%20Hate%20Crime%20and%20Discrimination%20(2017)
https://www.stonewall.org.uk/system/files/lgbt_in_britain_hate_crime.pdf
https://www.transequality.org/sites/default/files/Meaningful%20Work-Full%20Report_FINAL_3.pdf
https://www.sexworkeurope.org/underserved-overpoliced-invisibilised-lgbt-sex-workers-do-matter
https://www.sexworkeurope.org/underserved-overpoliced-invisibilised-lgbt-sex-workers-do-matter
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‘The homophobic and transphobic social climate LGBT individuals live in and the social marginalisation they 

face is one of the main reasons why many LGBT people use sex work as a livelihood option. Members of the 

LGBT community are likely to face rejection from their family, obstacles to access to education and 

employment…in many countries, they therefore have limited economic and employment opportunities.’ 

 

50. The report also notes that LGBT+ sex workers experience alarmingly high levels of discrimination and physical 

and sexual violence, including beatings, rape and murder. These forms of violence are perpetuated by a range 

of perpetrators, including direct violence from other individuals, hate groups, family members, intimate 

partners and law enforcement.  

 

51. We note that the intention of the Law Commission’s review is to simplify and consolidate hate crime 

legislation to ensure consistency and parity in law, and effective legal protection for communities who 

experience hate. Should the Commission decide to incorporate this, and other, new categories by way of a 

flexible enhanced sentencing approach (a possibility explored in Question 38), but not the aggravated 

offences model, this risks re-creating a hierarchy whereby certain protected characteristics are afforded 

protection under one tier of hate crime law but not the other. The creation of any new hate crime protected 

category must not be undermined by the creation of new disparities in legislation – all protected 

characteristics must be treated equally. 

 

52. The Commission must, in developing their recommendations, also have due regard to how hate crime 

protections will work in practice given that the criminalisation of sex work poses specific risks to sex workers 

who want to report their experiences to the police. 

 

53. The Commission should be led by the voices and expertise of organisations and individuals specifically 

advocating for the rights of sex workers, including those who are LGBT+, when developing recommendations 

in this area – and we would support the inclusion of sex workers as a category in hate crime law if this 

proposal is advocated for by these communities. 

 

Consultation Question 19. We invite consultees’ views on whether “people experiencing homelessness” should 

be recognised as a hate crime category. 

 

54. LGBT+ people are at particular risk of experiencing homelessness. Almost one in five LGBT+ people (18 per 

cent) have experienced homelessness at some point in their lives, with this figure rising to one in four for 

trans people specifically and three in ten for LGBT+ disabled people (LGBT in Britain: Home and Communities, 

2018). Furthermore, research by Albert Kennedy Trust found that LGBT+ young people make up 24 per cent 

of the youth homelessness population in the UK and are more likely to experience familial rejection, abuse 

and violence (LGBT Youth Homelessness, 2018). The report also states that while homeless, LGBT+ young 

people are more likely to experience violence, sexual exploitation, substance misuse and physical and mental 

health problems than other homeless young people. 

 

55. The intention of the Law Commission’s review is to simplify and consolidate hate crime legislation to ensure 

consistency and parity in law.  The creation of any new hate crime protected category must not be 

file:///C:/Users/nicole.Treanor/Documents/LGBT%20in%20Britain:%20Hate%20Crime%20and%20Discrimination%20(2017)
file:///C:/Users/nicole.Treanor/Documents/LGBT%20in%20Britain:%20Hate%20Crime%20and%20Discrimination%20(2017)
https://www.akt.org.uk/Handlers/Download.ashx?IDMF=c0f29272-512a-45e8-9f9b-0b76e477baf1
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undermined by the creation of new disparities in legislation – all protected characteristics must be treated 

equally. The Commission should be led by the voices and expertise of organisations and individuals 

specifically supporting and advocating for the rights of people experiencing homelessness, including those 

who are LGBT+, when developing recommendations in this area – and we would support the inclusion of 

homelessness as a hate crime category if this proposal is advocated for by these groups.  

 

Consultation Question 21.  

 

We provisionally propose that the legal test that applies in respect of enhanced sentencing should be identical to 

that which applies to aggravated offences.   

 

Do consultees agree?  

 

56. Stonewall supports the move towards parity and clarity in hate crime legislation, and so believes it is sensible 

that the legal tests for both models are the same. 

 

Consultation Question 22.  

 

We provisionally propose that the current legal position – where the commission of a hate crime can be satisfied 

through proof of “demonstration” of hostility towards a  relevant characteristic of the victim – be maintained.  

 

Do consultees agree?  

 

57. Stonewall support the retention of ‘demonstration of hostility’ in hate crime law. We recognise criticism of 

the current legal model’s equal treatment of motivation and demonstration of hostility (including arguments 

that the latter carries less moral culpability and should therefore be met with lesser penalties ). However, we 

support the assertions of Professor Mark Walters and Lord Bracadale that ‘demonstration of hostility’ is a 

crucial component in hate crime law. Demonstrations of hostility, even where hostility is not the intention or 

sole intention of a hate crime, can still profoundly impact LGBT+ victims, the general LGBT+ community and 

society as a whole. As stated by Professor Walters, and noted by the Commission, ‘what matters…is that the 

offender intends to express the insult and is aware that to do so will likely demean the victim’s identity’ 

(15.34). 

 

58. However, there are several barriers to implementing this arm of legislation that must be addressed to give 

marginalised communities effective protection from hate crime.  As stated by the Commission, research by 

Professor Walters shows that some lower courts have equated ‘demonstrated hostility’ with requiring hostile 

motivation, and are therefore reluctant to allow cases of demonstration of hostility to be considered hate 

crimes (15.27).  

 

59. Police forces and the Crown Prosecution Service (CPS) must be given high-quality training and support on 

these legal thresholds to ensure the spirit and intent of hate crime legislation is borne out throughout the 
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criminal justice system. We believe a new Hate Crime Act should place responsibility for overseeing this work 

within the remit of a new Hate Crime Commissioner.  

 

Consultation Question 23.  

 

We invite consultees’ views as to whether the current motivation test should be amended so that it asks whether 

the crime was motivated by “hostility or prejudice” towards the protected characteristic.  

 

60. Stonewall recognises that the current hostility model can act as a barrier to prosecution in many hate crime 

cases – particularly for victims of ableist hate crime. Stonewall believes the ‘by-reason’ test could establish a 

significant level of legal protection for disabled communities that they are not currently afforded. The 

Commission should be led by the voices and expertise of organisations and individuals specifically advocating 

for the rights of disabled communities, including those who are LGBT+, when developing its final 

recommendations in this area (see our response to Questions 9 and 10 for more information on the 

experiences of LGBT+ disabled communities). 

 

61. The ‘by reason’ model could also be of value to the LGBT+ community specifically, as it would mean that the 

CPS would not need to prove that the perpetrator was motivated by or demonstrated hostility towards LGBT+ 

people, but that the victim was selected because of the fact they are LGBT+. Research by Sussex University 

states that this model could capture instances of hate that current law could not:  

 

‘There will be many other examples of hate crimes where victims are targeted because they are perceived to 

be both vulnerable and “different”. The transgender woman who is sexually assaulted and beaten because the 

offender knows she can do nothing to protect herself, or the young Muslim girl whose head scarf is torn from 

her head because she is seen as an easy target are but two examples of “hate crimes” committed by reason of 

the victim’s identity. In many of these types of cases, there is no clear-cut outward (i.e. verbal) manifestation 

of hostility, neither will there always be sufficient proof to show that the defendant was “motivated” by 

hostility. Yet, these cases, and many more like them, illustrate how often certain groups of people are 

brutalised, sometimes tortured, and often abused not for anything they have said or done, but simply because 

of who they are.’  

 

62. Though an improvement on the existing model, we are concerned these cases may not be captured by the 

Commission’s proposal of amending legislation to include ‘hostility or prejudice’. 

 

63. We appreciate the Commission’s concerns that the ‘by-reason’ model may result in an over-expansion of 

criminal law – particularly when deployed alongside the ‘demonstration of hostility’ arm of legislation. We 

understand the Commission’s concerns that this model may capture cases where an individual is targeted due 

to their identity, but not necessarily due to prejudice towards that identity. However, there are effective legal 

measures that can be taken to mitigate this risk and minimise the number of cases captured that do not sit 

comfortably within the remit of hate crime legislation, including explanatory notes that could be used to 

explain the types of cases that should and should not be captured under this legislation. 

 

http://sro.sussex.ac.uk/id/eprint/70598/3/FINAL%20REPORT%20-%20HATE%20CRIME%20AND%20THE%20LEGAL%20PROCESS.pdf
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Consultation Question 24.  

 

We provisionally propose that the model of aggravated offences with higher maximum penalties be retained as 

part of future hate crime laws. Do consultees agree? 

64. Stonewall’s priority is to achieve parity and consistency in law, and secure effective legal protection for 

communities who experience hate, including LGBT+ communities. This could be achieved, for example, 

through the extension of aggravated offences to cover all protected characteristics. We also recognise that 

there are limitations to the aggravated offences regime, and that viable alternatives have emerged, in 

particular the ‘hybrid’ model developed by academics from University of Sussex (see our response to 

Question 35), which would significantly expand the number of offences that could become aggravated. It is 

crucial that the Commission thoroughly consults with, and is led by the views of, individuals and organisations  

across race and faith sectors in particular, to understand their perspectives on maximum penalties, the 

aggravated offences model more generally, and a hybrid alternative, before making its final recommendation.  

Consultation Question 25.  

 

We provisionally propose that the characteristics protected by aggravated offences  should be extended to 

include: sexual orientation; transgender, non-binary and intersex identity; disability, and any other characteristics 

that are added to hate crime laws (in addition to the current characteristics of race and religion). Do consultees 

agree? 

 

65. Current hate crime legislation upholds legal inequality by treating hate crimes based on sexual orientation, 

transgender identity and disability as less serious than those based on other protected characteristics. It is 

crucial that this is rectified in law and parity is established.  

 

66. Parity is practically and symbolically advantageous: it will ensure LGBT+ people have equal access to legal 

protections and remedies, and send a clear signal to the LGBT+ community, and the wider population, that 

the law treats anti-LGBT+ hate crimes as seriously as any other. We believe this will improve confidence in 

reporting among LGBT+ people; a community that has historically low hate crime reporting rates. 

 

67. In line with our response to Question 24, we do, however, recognise that there are drawbacks with the 

aggravated offences model: in particular, that it only extends to a finite number of offences. Viable criminal 

justice alternatives have been proposed that seek to address this, such as the ‘hybrid’ model developed by 

academics from the University of Sussex. If the Commission conclude that the aggravated offences system 

should be retained, these protections must be extended across all protected characteristics. 

 

 

Consultation Question 27. 

 

We provisionally propose that aggravated versions of communications offences with an increased maximum 

penalty be introduced in reformed hate crime laws. 
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Do consultees agree? 

 

68. Stonewall agrees with the Commission that communications offences are ‘the most logical additions to the 

regime of aggravated offences’ (16.58), should the aggravated offences model for hate crime be retained.  

The Commission should consult our response to the Harmful Online Communications consultation for more 

information. 

 

Consultation Question 28. 

 

We provisionally propose that aggravated versions of the following offences should be created, notwithstanding 

that they have life maximum penalties: 

 

• Grievous bodily harm with intent contrary to section 18 of the OAPA 1861; and 

• Arson with intent or recklessness as to whether life is endangered contrary to sections 1(2) and 1(3) of 

the Criminal Damage Act 1971. 

 

We do not propose that aggravated versions be created in respect of any other offences with a life maximum 

penalty. Do consultees agree? 

 

69. Stonewall believe that the Commission should not overlook the symbolic importance of establishing murder 

as an aggravated offence. The murders of LGBT+ people based on their sexual orientation and/or transgender 

identity are hate crimes, and should be treated as such.   

 

Consultation Question 32. 

 

We invite consultees’ views on whether a provision requiring satisfaction of the legal test in respect of “one or 

more” protected characteristics would be a workable and fair approach to facilitate recognition of 

intersectionality in the context of aggravated offences. 

 

70. Stonewall welcomes the Commission’s explicit recognition of intersectionality in its consultation paper, and 

we support moves towards recognising intersectionality in hate crime legislation, and work to prevent and 

address hate crime more widely. 

 

71. The Commission state that ‘many victims told us they had experienced hate crime based on more than one 

protected characteristic. This was particularly prominently described by Muslim women, disabled women, and 

LBT+ women, who experience misogyny in addition to other forms recognised hostility’ (16.108).  

 

72. Stonewall echoes this: we know many LGBT+ people experience marginalisation on multiple fronts, often 

simultaneously, which can shape their risk of experiencing hate crime. LGBT in Britain: Hate Crime and 

Discrimination (2017) found that: 

 

https://www.stonewall.org.uk/system/files/lgbt_in_britain_hate_crime.pdf
https://www.stonewall.org.uk/system/files/lgbt_in_britain_hate_crime.pdf
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• A third of black, Asian and minority ethnic LGBT+ people (34 per cent) have experienced a hate crime or 

incident based on their sexual orientation and/or gender identity in the 12 months preceding the survey, 

compared to one in five white LGBT+ people (20 per cent). 

 

• LGBT+ disabled people are more likely to have experienced a hate crime or incident based on their sexual 

orientation and/or gender identity (27 per cent experienced this in the 12 months preceding the survey, 

compared to 17 per cent of non-disabled LGBT+ people). 

 

• LGBT+ people who belong to a non-Christian faith (Judaism, Hinduism, Islam, Sikhism, Buddhism, or 

other) are more likely than LGBT+ people in general to have experienced a hate crime or incident due to 

their sexual orientation and/or gender identity, with nearly a third (30 per cent) experiencing this, in the 

12 months preceding the survey. 

 

73. As stated in our responses to Questions 11-14, LBT+ women experience misogyny in addition to 

discrimination and hate based on their sexual orientation and/or gender identity. 

 

74. We also welcome, and concur with, the Commission’s explicit recognition that the experiences of hate and 

discrimination may differ within the LGBT+ community depending on whether an individual is lesbian, gay, bi 

and/or trans (16.109).  

 

75. Stonewall supports the recognition of ‘one or more’ protected characteristics which could be specified in the 

charge or count on the indictment, but with conviction only requiring the jury to be satisfied that at least one 

had been made out on the evidence by the prosecution (16.125).  

 

76. Nevertheless, we remain concerned about the fact that the law will hold these categories as distinct and 

separable during prosecutions and the delivery of a verdict. It is important to note that victims of hate based 

on more than one protected characteristic may not see their abuse as arising from two separate types of 

hate, but rather as a specific, compound form of hate (such as misogynoir, or transmisogyny) which cannot be 

reduced to separate elements.  

 

77. However, we recognise that the rigidity of the aggravated offences framework (if it is retained), means that 

embedding intersectionality in this legal model is difficult, notably due to ‘the relatively inflexible way that 

charges and criminal indictments operate’ (16.112). Support must be given to prosecutors and courts not to 

invalidate intersectional identities in this process, and address intersectional experiences as sensitively as 

possible in court, within the rigid confines of the aggravated offences model (if it is retained). 

 

78. Any legal reform regarding intersectionality will also be rendered less effective if law enforcement actors, 

including police forces, are not adequately trained to recognise and understand intersectional oppression, 

and support victims and survivors who experience oppression on multiple fronts. Statutory and policy levers 

must be used to ensure, for example, that cross-characteristic recording and evidence collation is conducted 

robustly and consistently by police forces. This could include updating Hate Crime Operational Guidance to 

ensure that intersectional practice sits firmly within the duties of police forces.  



Stonewall response: Law Commission Hate Crime Review  

Page 18 

79. We believe these risks could be partly mitigated by ensuring that the remit of the Hate Crime Commissioner 

explicitly includes addressing intersectional hate and discrimination in their work. This could include 

dedicated programmes of work exploring intersectional experiences of hate crime by, for example, Muslim 

women or trans women – including how this relates to court room practices. The Hate Crime Commissioner 

should work closely with the College of Policing, alongside other key stakeholders, to ensure that 

intersectionality is a central concern of all police forces’ work. 

 

Consultation Question 35. 

 

We invite consultees’ views on whether they consider the Sussex Report’s proposed “hybrid” approach to hate 

crime laws to be a preferable approach to the model that we have proposed. 

80. As stated in our response to Question 34, Stonewall’s priority is to achieve parity and consistency in law, and 

secure effective legal protection for communities who experience hate. This could be achieved, for example, 

through the extension of aggravated offences to cover all protected characteristics. We also recognise that 

there are limitations to the aggravated offences regime, and that viable alternatives have emerged, including 

a ‘hybrid’ model developed by academics at Sussex University (see our response to Question 35), which 

would significantly expand the number of offences that could become aggravated.  

81. We share the Commission’s concern that while the Sussex Report notes that current sentencing practices 

under aggravated offences very rarely reach the maximum, such cases still do happen – even if on a small 

scale (17.61). We also echo the Commission’s assertion that there are symbolic risks in decreasing protections 

currently available for communities covered by race and religious aggravated offences. At the same time, we 

appreciate there are drawbacks to the aggravated offences model – in particular, the fact it only applies to a 

finite number of offences. The ‘hybrid’ approach proposed by the Sussex Report would significantly expand 

the number of offences that could become aggravated – something which could increase legal protections 

relating to those offences for LGBT+ people, as well as other overlapping marginalised communities. 

 

82. It is crucial that the Commission thoroughly consults with, and is led by the views of, individuals and 

organisations across race and faith sectors in particular, to understand their perspectives on maximum 

penalties, the aggravated offences model more generally, and a hybrid alternative, before making its final 

recommendation. 

 

Consultation Question 36. 

 

We provisionally propose that the enhanced sentencing model remain a component of hate crime laws, as a 

complement to an expanded role for aggravated offences. 

 

Do consultees agree? 

 

83. Stonewall supports the retention of an enhanced sentencing system in hate crime law. There are many 

benefits to the system that we believe, when deployed alongside an aggravated offences model which is 
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consistent across all protected characteristics, will add value to hate crime protection – including the regime’s 

ability to extend to all offences in the criminal justice system, as opposed to the finite number covered in the 

aggravated offences model. 

 

84. Nevertheless, to be effective, multiple barriers in its operation must be addressed. Firstly, Sussex University 

has raised that Newton hearings are rarely utilised (17.16). Secondly, unlike in the aggravated offences model, 

the enhanced sentencing system does not result in hate offences appearing on the offender’s criminal record. 

Fair labelling is key: it sends a clear message to LGBT+ people that hate crimes committed against them will 

be labelled as such, and validates LGBT+ people’s experiences of hate crime that result in conviction. 

Stonewall understands the Commission have been advised that this change is close to implementation, 

however we would like to reiterate that this change is crucial for the enhanced sentencing system to 

effectively work for LGBT+ people. 

 

85. The Commission state that where proof of hostility is not required in the offence itself, police and prosecutors 

may be less motivated to gather sufficient evidence to build a case. We share the concerns of organisations 

including Galop that the police’s six-month time limit to bring proceedings in summary-only prosecutions may 

accidentally elapse due to factors such as mistakenly believing that their case would go before the Crown 

Court when dealing with religious and racial hostility. The efficacy of the enhanced sentencing s ystem will 

depend on how it is interpreted by police forces, the CPS and courts, and so it is crucial that these criminal 

justice actors are given high-quality support and training. To achieve this, a new Hate Crime Act should 

include this as a key focus of the Hate Crimes Commissioner’s remit, including:  

• Promoting better practices in relation to Newton hearings.  

 

• Delivering awareness-raising initiatives and training to police forces to encourage them to effectively 

collate evidence of hostility, and understand time-limits of specific offences and courts. 

 

Consultation Question 37. 

 

We provisionally propose that sentencers should continue to be required to state the aggravation of the sentence 

in open court. 

 

Do consultees agree? 

 

86. Stonewall agrees with the Committee’s assertion that this is ‘an appropriate and important component of 

recognising the additional harm suffered by the victim, and wider members of the community’ [17.76]. The 

Commission should also explore whether flexibility should be afforded in instances where the victim has 

stated they would not feel comfortable with the aggravation being mentioned in open court. 
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Consultation Question 38. 

 

We invite consultees’ views on whether a more flexible approach to characteristic  protection would be 

appropriate for the purposes of enhanced sentencing. 

 

Further, we invite consultees’ views on whether this might be best achieved by:  

 

• a residual category; 

• a set of criteria for judges to consider; 

• sentencing guidance; or 

• a combination of approaches. 

 

87. Stonewall recognises that there may be benefits to establishing a more flexible approach to characteristic 

protection, such as the ability to recognise new characteristics in hate crime legislation.  Nevertheless, the 

Commission has stated that their priority in conducting this hate crime review is parity. We are concerned 

that proposals putting forward a flexible approach may have the unintended consequence of creating a new 

hierarchy in law: where new protected groups which emerge in relation to enhanced sentencing do not have 

access to the protection afforded to other protected characteristics under the aggravated offences model.  

 

88. We recommend the Commission thoroughly consults on this matter with organisations specifically advocating 

for the characteristics which will likely be incorporated through this flexible approach, before making its final 

recommendation. 

 

Consultation Question 40.  

 

We provisionally propose that the stirring up offences relating to “written” material be extended to all material. 

 

Do consultees agree? 

 

89. Hate can take multiple forms, and it is important this is reflected in legislation. Stonewall believes it is logical 

and desirable to address this gap in legislation as the Commission have proposed. 

 

Consultation Question 41. 

 

We provisionally propose to replace sections 19 to 22 and 29C to 29F of the Public Order Act 1986 with a single 

offence of disseminating inflammatory material. 

 

Do consultees agree? 

 

90. Stonewall supports moves to simplify and consolidate hate crime legislation. We share the Commission’s 

concern than current categorisation may lead to some material which incites hatred not being captured in 

legislation. We therefore support the creation of a single threshold across these offences. 
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Consultation Question 45. 

 

We provisionally propose that intentionally stirring up hatred be treated differently from the use of words or 

behaviour likely to stir up hatred. Specifically, where it can be shown that the speaker intended to stir up hatred, 

it should not be necessary to demonstrate that the words used were threatening, abusive, or insulting.  

 

Do consultees agree? 

 

We provisionally propose that where intent to stir up hatred cannot be proven, it  should be necessary for the 

prosecution to prove that: 

 

(1) the defendant’s words or behaviour were threatening or abusive;  

(2) the defendant’s words or behaviour were likely to stir up hatred;  

(3) the defendant knew or ought to have known that their words or behaviour were threatening or 

abusive; and 

(4) the defendant knew or ought to have known that their words or behaviour were likely to stir up 

hatred. 

 

Do consultees agree? 

 

91. Stonewall supports the new formulation of stirring up hatred thresholds proposed by the Commission, which 

we believe strike an appropriate balance in criminal law. 

Consultation Question 47. 

 

We provisionally propose that there should be a single threshold to determine whether words or behaviour are 

covered by the “likely to” limb of the stirring up offences, applying to all protected characteristics.  

 

Do consultees agree? 

 

If so, would consultees favour applying a single threshold of “threatening or abusive”  but not “insulting” words to 

prosecutions brought under the “likely to” limb?  

 

92. One of Stonewall’s guiding principles for hate crime legal reform is parity and consistency, and so we support 

the creation of a single threshold under the ‘likely to’ limb of legislation, which will ensure thresholds are 

equalised across protected characteristics.  

 

93. We also welcome the extension of legislation relating to sexual orientation (and transgender identity, should 

it be included in law; see response to Question 48) from conduct that is threatening to conduct that is 

threatening or abusive.   

 

94. Regarding the omission of ‘insulting’ under the ‘likely to’ limb, we will defer to the expertise of anti-racism 

and faith equality groups, as this question is directly relevant to their existing protections under law.  
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Consultation Question 48. 

 

We provisionally propose that the offences of stirring up hatred be extended to cover hatred on the grounds of 

transgender identity and disability. 

 

Do consultees agree? 

 

95. As stated throughout this response, trans people experience particularly high levels of hate crime because of 

their transgender identity. Stonewall therefore welcomes the extension of stirring up offences to cover 

hatred on the grounds of transgender identity. This will address legal disparities in legislation, and send a 

clear message to trans communities that their experiences are reflected and protected in legislation.  

96. Regarding the extension of stirring up offences to hatred on the grounds of disability, the Commission should 

be led by the voices and expertise of organisations and individuals specifically advocating for the rights of 

disabled communities, including those who are LGBT+, when developing its final recommendations in this 

area (see our response to Questions 9 and 10 for more information on the experiences of LGBT+ disabled 

communities). 

 

Consultation Question 49. 

 

We provisionally propose that the stirring up offences be extended to cover sex or gender.  

 

Do consultees agree? 

 

97. As stated in our response to Questions 11-14, LBT+ women experience misogyny in addition to homophobia, 

biphobia and transphobia. We support this proposal, as this would help deliver parity across protected 

characteristics and ensure effective legal protection. 

 

Consultation Question 50. 

 

We invite consultees’ views on whether the definition of hatred for the purposes of the stirring up offences 

should include hatred on grounds of one or more protected characteristics.  

 

98. Stonewall welcomes moves towards recognising experiences of intersectional hate crime in legislation. 

However, we defer to points made in our response to Question 32 on ensuring that court processes and 

procedures, alongside the wider criminal justice system, address intersectional identities with sensitivity, to 

help mitigate some of the shortcomings posed by the rigidity of the law.  

 

Consultation Question 51. 

 

We provisionally propose that the current exclusion of words or behaviour used in a dwelling from the stirring up 

offences should be removed. 



Stonewall response: Law Commission Hate Crime Review  

Page 23 

Do consultees agree? 

 

99. Stonewall believe the Commission have put forward a sufficiently compelling case for removing the current 

exclusion of dwellings in hate crime legislation; namely that ‘the harm at which these offences is targeted is 

the propagation of hatred. Other incitement offences, such as inciting or encouraging commission of an 

offence, are not protected simply because they take place within a person’s home .’ (18.254). 

 

Consultation Question 52. 

 

We provisionally propose that the current protections in sections 29J and 29JA apply to the new offence of 

stirring up hatred. 

 

Do consultees agree? 

 

We invite consultees’ views on whether similar protections should be given in respect of transgender identity, 

disability and sex or gender, and what these should cover. 

 

100. These are avoidance of doubt clauses which do not substantively change the nature of legislation. Should 

these clauses not exist, this would not impact how the law would operate. Stonewall would strongly query 

whether such a clause is needed in hate crime legislation, particularly as the European Convention of Human 

Rights and Human Rights Act already require that freedom of expression be protected, and that any 

interpretation of national legislation should be compliant with these instruments. This position has been 

argued by Scottish legal experts, with Roddy Dunlop QC (Dean of the Faculty of Advocates, Scotland) stating:  

 

‘The difficulty with non-exhaustive lists is where to stop before you become exhausted. As Dr Tickell 

pointed out, one could have a never-ending series of factors that might be taken into account in the 

process. As has been pointed out, I wonder whether we are not already covered by the fact that any 

interpretation of the bill, or indeed of any legislation, must be convention compliant... That means that if 

the court arrived at an interpretation of section 3, or of any section of the bill, that contravened article 10 

of the convention, that interpretation would be bad and unlawful—wrong in law. That being so, the 

particular protection that we are looking for would already be there. To that extent, I wonder whether 

non-exhaustive lists become more of a problem than a solution, because the tendency is to consider them 

as tick-box exercise...’ 

 

101. There is no legal need for this reiteration in the form of the Commission’s proposed avoidance of doubt 

clauses which do not substantively change the nature of legislation. 

 

102. The Commission argues that such provisions are necessary to prevent a ‘chilling effect’ on free speech in 

British society. However, we have seen just one successful prosecution of stirring up on the grounds of sexual 

orientation since the creation of this offence and accompanying ‘Waddington amendment’ a decade ago, 

despite the high volumes of threatening anti-LGBT+ communications that are sent. This strongly suggests the 

existing legal framework may, conversely, not be operating in a way that affords effective protection against 
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attempts to stir up hatred – something the Commission should consider carefully when deciding how it 

should be improved. It is also important to note that provisions under stirring up racial hatred have existed 

without a free speech clause for over a decade. 

 

103. We are particularly concerned about the wording proposed by the Commission for an equivalent clause 

relating to stirring up hatred based on transgender identity: 

 

‘Possible protections could therefore include the discussion or criticism of physical or behavioural 

difference relating to sex or gender; the discussion or criticism of gender reassignment; treatment for 

gender dysphoria; and provision of and access to single-sex service facilities and activities.’ (18.276) 

 

104. Firstly, it is important to note that there is, of course, discussion of these matters that would not fall 

within the remit of a stirring up offence.  

 

105. There may also, however, be individual cases that arise relating to these matters that meet the threshold 

of a stirring up offence, and these should be prosecuted as such. Many of the topics cited in 18.276 are 

closely connected to the forms of hostility and verbal abuse that many trans people experience daily (for 

example, some of the abuse we have seen meted out to trans communities in the vacuum created by the UK 

Government’s delays on Gender Recognition Act 2004 reform). We are concerned that by citing these 

examples in law, this provision could have the unintended consequence of hindering effective access to 

justice by inadvertently strengthening a narrative that ‘anything goes’ when it comes to discussions of the 

matters referenced in the Commission’s proposals for this clause – regardless of how abusive 

communications may be.  

 

106. We are also concerned this may impact trans people’s confidence in reporting instances of stirring up 

hatred on the basis of transgender identity, and anti-trans hate crime more widely – something which would 

be particularly damaging, given the already very low reporting rates for anti-trans hate crimes, which are well-

evidenced. We are also concerned that this could also have a chilling effect on police and the CPS, who may 

decide not to pursue cases related to the topics listed in the same way they would pursue cases not related to 

these topics, even when they may meet the threshold of a hate crime. These unintended consequences could 

undermine the Commission’s broader mission of establishing parity and effective protections across all 

protected characteristics under hate crime law. 

 

107. This legal clause may therefore potentially set up legislation to fail - risking undermining the protection 

these offences could afford against attempts to stir up hatred. As such, we believe the ‘Waddington 

amendment’ should be removed from stirring up hatred on the grounds of sexual orientation, and any future 

protected characteristic incorporated into stirring up hatred legislation should similarly not be accompanied 

by an equivalent clause corresponding to that protected characteristic. Stonewall is extremely unconvinced of 

the legal benefits of the Commission’s proposed clause.  

 

108. If the Commission decide that there should be a caveat in law, this should be a singular, unified general 

protection which applies equally to all characteristics, and does not set out a non-exhaustive list of 
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behaviours that do not constitute a criminal offence. This will also help future-proof the law, by ensuring that 

in future the law is not a vestige of time and location-specific discussions that may have since moved on. 

Consultation Question 53 

 

We invite consultees’ views on whether there should be similar protections to those  in sections 29J and 29JA 

under the racial hatred offences. 

 

109. In line with our answer to Question 52, we strongly query whether such a clause is necessary in law, and 

believe it may in fact risk undermining the protection these offences could afford against attempts to stir up 

hatred on the grounds of race. It is also important to note that these offences have been in operation for 

years without the need for a free speech clause. 

 

Consultation Question 56. 

 

We provisionally propose that racist chanting at football matches remain a criminal offence distinct from the 

current Public Order Act 1986 offences. 

 

Do consultees agree? 

 

110. Stonewall supports the retention of this crucial protection under hate crime law. Racist hate crime 

continues to be pervasive at football matches, accounting for 75 per cent of recorded hate crimes at football 

matches in the last year (Home Office, 2020). The Commission must be led by the expertise of organisations 

and individuals specifically advocating for race equity when developing recommendations in this area. 

 

Consultation Question 57. 

We provisionally propose that the offence under section 3 of the Football (Offences) Act 1991 of engaging in 

“chanting of an indecent or racialist nature at a designated football match” be extended to cover chanting based 

on sexual orientation. 

Do consultees agree? 

111. Stonewall strongly supports the Commission’s proposal to extend the Football Offence Act 1991 to cover 

chanting based on sexual orientation. We know that this chanting is prevalent in football matches across 

Britain. Recent data from the Home Office found that around 27 per cent of hate crime incidents at football 

matches in the 2019/2020 season related to sexual orientation. 

112. LGBT in Britain: Hate Crime and Discrimination (2017) found that: 

  

• One in ten LGBT+ people (10 per cent) who attended a live sporting event in the last year experienced 

discrimination because of their sexual orientation and/or gender identity.  

• More than two in five LGBT+ people (43 per cent) think public sporting events are not a welcoming space 

for LGBT+ people. 

https://www.gov.uk/government/publications/football-related-arrests-and-banning-orders-england-and-wales-2019-to-2020-season/football-related-arrests-and-banning-orders-england-and-wales-2019-to-2020-season
https://www.gov.uk/government/publications/football-related-arrests-and-banning-orders-england-and-wales-2019-to-2020-season/football-related-arrests-and-banning-orders-england-and-wales-2019-to-2020-season
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• One in ten LGBT+ people (11 per cent) – including 28 per cent of trans people, 24 per cent of LGBT+ 

people who are Black and of colour and 16 per cent of LGBT+ disabled people – have been discriminated 

against while exercising at a fitness club or taking part in group sport in the last year.  

113. Stonewall’s 2016 research with ICM found that 72 per cent of football fans have heard homophobic 

abuse at a match.  

 

114. Crucially – and in line with the Commission’s guiding principle of parity and consistency across different 

protected characteristics – Stonewall also strongly supports the extension of this legislation across all 

protected characteristics, including transgender identity. While consistent under-researching of marginalised 

communities’ experiences, including at football matches, has in some areas limited the evidence available, 

evidence suggests that trans people also experience discriminatory treatment at football matches. LGBT in 

Britain: Hate Crime and Discrimination (2017) found that of those trans people who had attended a live sports 

event in the 12 months prior to the survey, seven per cent had felt personally discriminated against because 

of being trans. 

 

115. We therefore urge the Commission to recommend that legislation is also extended to transgender 

identity, alongside the other protected characteristics. To not extend this legislation to cover all protected 

characteristics would replicate legal disparities in protection, in stark contravention to the Commission’s 

guiding principle of parity. Not doing so risks also sending the wrong message to communities with protected 

characteristics not covered under the Commission’s proposals relating to the Football (Offences) Act 1991 

that discriminatory chanting and abuse directed toward them is acceptable.  

116. Extending legislation to cover sexual orientation and not also transgender identity, alongside the other 

protected characteristics, would also create disparities within the LGBT+ community: as lesbian, gay and bi 

individuals would be covered under law while trans people would not.  

117. Extending legislation to transgender identity, alongside the other protected characteristics, will also be 

crucial in future-proofing the law. 

118. It is important to note that efforts to tackle homophobia, biphobia and transphobia, as well as 

discrimination based on other protected characteristics,  must also take place in women’s football. Though 

there are less documented reports of discriminatory conduct at women’s football matches, it is very likely 

that people with protected characteristics experience discrimination in these spaces. We urge the 

Commission to engage with women’s football organisations to uncover more of an understanding of hate 

crime in women’s football and how the criminal law can best address this – as well as what the men’s game 

can learn from the women’s game in this area. 

119. More broadly, we also urge the Commission to consider implementing similar legislation across other 

spectator sports. Though hate crime in other sports has not received the same amount of attention and 

research as football, it is very likely that people with protected characteristics experience discrimination and 

hate in these spaces as well (as evidenced in Paragraph 109 of our response). We urge the Commission to 

consult with sporting bodies representative of different sports on this issue before making a final 

recommendation. 

https://www.stonewall.org.uk/about-us/news/homophobic-views-still-prevalent-sport-0
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Consultation Question 58. 

We invite consultees’ views on whether the offence under section 3 of the Football (Offences) Act 1991 should be 

extended to cover gestures and missile throwing. 

 

120. The abuse that fans and players receive on the basis of protected characteristics often takes the forms of 

gestures and missile throwing. To ensure legislation is comprehensive, this conduct should be covered in the 

Football (Offences) Act 1991. 

Consultation Question 59. 

 

We invite consultees’ views on whether the offence under section 3 of the Football (Offences) Act 1991 should be 

extended to cover journeys to and from a designated football match.  

 

121. Abuse football fans receive based on protected characteristics is not limited to the stadium. 

Discriminatory football chanting can take place on trains and buses to and from matches. This was 

demonstrated clearly in the example of Chelsea FC fans denying a Black man entry onto a train in the Paris 

Metro, accompanied by racist chanting (BBC News, 2015). We know that this conduct can take place in the UK 

(see Dispatches Documentary Trouble on Trains (2017), which explored sexist, racist and homophobic 

chanting by football fans on trains). 

122. Fans should be afforded the same level of legal protection travelling to and from matches as they are in 

the stadium, and so we support the extension of this legislation to cover these journeys. We recommend the 

Commission consults with and is led by the views of LGBT+ fan groups, British Transport Police, Football 

Association and Premier League, when developing its final recommendations on this.  

Consultation Question 60. 

 

We invite consultees’ views on whether the offence under section 3 of the Football (Offences) Act 1991 should be 

amended to include association and perceived characteristics. 

 

123. Stonewall supports the explicit inclusion of association with a group that has a protected characteristic in 

legislation.  

 

124. We also strongly support the proposal to amend this legislation to include perceived characteristics. The 

Commission offer clear evidence whereby ‘homophobic chanting is often directed at a player not because he 

is believed to be gay, but because it is believed questioning his sexual orientation will be off-putting’ (19.63).  

This is demonstrated clearly by the experiences of players including Sol Campbell, a straight Black football 

player whose move from Tottenham Hotspur to Arsenal led to a period of rampant racist and homophobic 

abuse directed towards him (including mass stadium chanting that led him to almost quit the sport), and 

Graeme Le Saux. 

 

https://www.bbc.co.uk/news/uk-31514168
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125. While not directed towards an LGBT+ person, this conduct can be profoundly damaging to the individuals 

targeted, and to LGBT+ communities more widely, for whom its message that there is something inherently 

wrong with being LGBT+ can create an incredibly unwelcoming and unsafe environment.  

 

Consultation Question 61. 

 

We invite consultees’ views on whether the current penalty for the offence under section 3 of the Football 

(Offences) Act 1991 of engaging in chanting of an indecent or racialist nature at a designated football match, a 

Level 3 fine, is sufficient. 

 

126. Stonewall strongly supports increasing rehabilitative measures when it comes to tackling hate crime, both 

in football and more generally. This includes race-awareness training, which we would like to see replicated 

across all protected characteristics. We urge the Commission to explore legislative options that could see 

rehabilitative measures utilised alongside a fine. 

 

 

Consultation Question 62. 

 

We invite consultees’ views on whether they would support the introduction of a  Hate Crime Commissioner. 

 

127. Stonewall warmly welcomes the Commission’s proposal to appoint a Hate Crime Commissioner through a 

Hate Crime Act. We welcome many of the proposed functions that a Hate Crime Commissioner could serve.  

Intersectionality  

128. Intersectionality must be firmly and explicitly included in the remit of the duties and powers of a Hate 

Crime Commissioner. This should include a requirement to undertake dedicated programmes of work 

exploring different types of intersectional identities and experiences of hate and discrimination, and how 

positive intersectional practice can be embedded throughout every area of the criminal justice system 

relating to hate crime. The Commissioner should work alongside their equivalent Commissioners (such as the 

Domestic Abuse and Anti-Slavery Commissioners) to share best practice and learnings on prioritising 

intersectionality within their respective and shared work. 

 

Duties and Powers 

‘Monitor the effectiveness of alternatives to prosecution, such as restorative justice programmes being used in 

response to hate crime’ (20.12).  

129. There is evidence to suggest that LGBT+ victims of hate crime would favour restorative justice measures.  

The Sussex Hate Crime Project, which surveyed 3000 respondents from Muslim and LGBT+ communities, 

found that found that 61 per cent of participants chose restorative justice as the most appropriate justice 

intervention to address hate crimes, preferring this intervention over an enhanced sentence – with benefits 

http://sro.sussex.ac.uk/id/eprint/73458/1/__smbhome.uscs.susx.ac.uk_lsu53_Documents_My%20Documents_Leverhulme%20Project_Sussex%20Hate%20Crime%20Project%20Report.pdf
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including helping offenders better understand the impact of their crimes, enabling victims to recover, and 

having a greater say over the process. 

 

130. Restorative justice is particularly important given the injustices posed to Black people by and in the 

criminal justice system, as highlighted by the global Black Lives Matter movement; alongside the injustices 

posed to communities of colour more widely by and in the criminal justice system. There is an urgent need for 

significantly increased investment in restorative justice approaches.  

131. The Runnymede Trust (2015) state that: 

‘Systemic and institutional racism persists in policing despite its recognition in the Macpherson Report 

more than fifteen years ago. In Britain, Black and minority ethnic people are disproportionately 

represented in the criminal justice system at every level, from arrests to stop and search, to imprisonment, 

to deaths in custody. Successive governments’ counter-terrorism policies have resulted in racial profiling 

and over-policing of Muslim and Asian communities, and have fed a pervasive Islamophobia now affecting 

British and other European societies’.  

132. There is significant evidence outlining the scope and nature of institutional racism within the criminal 

justice system, including the Lammy Review (2017) into the treatment of Black people and people of colour in 

the criminal justice system (2017) and the Angiolini Review (2017) on deaths and serious incidents in police 

custody.  Black people and people of colour are overrepresented in the prison system (Lammy Review, 2017). 

The House of Commons Library (2019) state that Black people and people of colour currently make up 27 per 

cent of England and Wales’ prison population, despite making up only 13 per cent of the general population. 

133. As starkly demonstrated by the ongoing inquest into the murders committed by Stephen Port, the 

criminal justice system also poses profound challenges to LGBT+ people – particularly LGBT+ people who are 

Black and of colour, who experience anti-LGBT+ and racist discrimination. Furthermore, trans people are at 

particular risk of poor treatment in prison, with the Prison Ombudsman stating in 2017 that trans 

communities ‘are among the most vulnerable, with evident risks of suicide and self-harm, as well as facing 

bullying and harassment’. 

134. These stark injustices and inequalities must be comprehensively and urgently addressed. 

 

135. We recognise that, particularly in serious cases of hate crime, criminal law has an important role to play. 

We also believe that non-punitive restorative justice measures have a highly important role to play in 

addressing hate crime, and Stonewall strongly supports the development of these measures. These should be 

consensual and victim-centred, placing victims’ needs at the heart of any approach and giving them voice and 

agency in the process. The Commission should explore, for example, restorative justice measures becoming 

part of sentencing ‘uplifts’ under hate crime legislation, as proposed by Sussex University academics. 

 

136. We therefore strongly recommend that the legal remit of the Hate Crime Commissioner goes further than 

‘monitoring effectiveness’, and explicitly requires the Commissioner to play an active leadership role in this 

area of work. The Commission’s final recommendations in this area should be developed in close consultation 

https://www.runnymedetrust.org/uploads/Race%20and%20Policing%20v5.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/643001/lammy-review-final-report.pdf
https://www.gov.uk/government/publications/deaths-and-serious-incidents-in-police-custody
https://researchbriefings.files.parliament.uk/documents/SN04334/SN04334.pdf
http://www.ppo.gov.uk/app/uploads/2017/01/PPO_LL-Bulletin_transgender-prisoners-news-release-1.pdf
http://sro.sussex.ac.uk/id/eprint/78596/3/CLR%20-%20Hate%20Crime%20and%20the%20Justice%20Gap%20-%20The%20Case%20for%20Law%20Reform%20-%20AMENDED%20VERSION.pdf
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with organisations and individuals advocating for the rights of people with protected characteristics, 

particularly those who are Black and of colour.  

 

‘Monitoring the extent to which the CPS applies its hate crime legal and policy guidance in relevant hate crime 

areas’ (20.12) 

137. Throughout our response, Stonewall has highlighted research showing that actors across the criminal 

justice system may not be consistently interpreting and implementing hate crime legislation effectively. This 

includes evidence collation practices by the police (particularly as it relates to the enhanced sentencing 

system), conflating ‘demonstration’ and ‘motivation’ of hostility, and a lack of awareness around court 

process and timelines. Legislation must place within the remit of the Commissioner’s work improving 

awareness of these issues and training for police, CPS and courts. 

 

‘Support the carrying out of research relevant to various aspects of hate crime’  (20.12) 

138. The experiences of marginalised groups – particularly those facing discrimination on multiple fronts – 

often go under-researched and unrepresented. It is important the Hate Crime Commissioner supports 

thorough research into marginalised communities’ under-researched experiences of hate crime and the 

criminal justice process – including for communities facing discrimination on multiple fronts (such as LGBT+ 

people who are Black and of colour, and LGBT+ disabled people).  

 

‘Raise public awareness of the issues surrounding hate crime, as well as the impact it has on victims; with 

particular emphasis on hate crime affecting those groups least likely to report’  (20.32) 

139. Four in five (81 per cent) LGBT+ people who experience a hate crime or incident do not report it to the 

police (LGBT in Britain: Hate Crime and Discrimination, 2017). We welcome the Commission’s clear 

recognition of the need for the Commissioner to place particular emphasis on groups that are known, or 

thought to be, least likely to report – and would add that this should include explicit recognition of groups 

experiencing multiple forms of hate, who may face compound barriers to reporting.  

 

Further Areas of Improvement 

Public and statutory agency cooperation  

140. Stonewall strongly recommends that legal duties are created for public and statutory agencies to 

cooperate with the Commissioner. These duties have proved extremely useful for the Anti-Slavery 

Commissioner, and will enable the Commissioner to hold public bodies to account on their commitments, and 

help coordinate and influence statutory agencies’ work and responsibilities. 

 

Financial Cost  

141. We are sceptical of the funding model suggested by the Commission, and are concerned that it does not 

adequately take into account the high proportion of people who do not report hate crime. We urge the 

Commission to recommend that adequate funding is invested in the role to give the Commissioner the 

support they need to be effective. 
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Independence  

142. The Commission state that a Hate Crime Commissioner will most likely be appointed by the Home Office 

and will be required to report to the Home Secretary, Justice Secretary, Attorney General and Secretary of 

State for Housing, Community and Local Governments. We echo the concerns raised around the creation of a 

Domestic Abuse Commissioner about how this could hinder the Commissioner’s ability to act independently 

and hold the Government to account. 

 

Expertise and Support 

143. The appointed Commissioner must be an expert in their field. Particularly given the scale of hate crime in 

our country, there is no reason why the Commissioner’s role should not be full-time, supported by a team of 

officials with robust and relevant expertise. 

 

For more information, please contact: 

Nicole Treanor 

Policy Officer 

Stonewall 

Nicole.treanor@stonewall.org.uk 

 



  
 

Response to Law Commission Review on Hate Crime 
 

Kathryn Tremlett, Harmful Content Manager, SWGfL on behalf of the three 
helpline services: Professionals Online Safety Helpline (POSH)1, Report 
Harmful Content (RHC)2 and the Revenge Porn Helpline (RP Helpline)3 

Kathryn.tremlett@swgfl.org.uk 
 
This is a submission to the consultation on behalf of SWGfL’s Helplines. Kat Tremlett has 
worked as a helpline practitioner in the field of online safety for the last 9 years. SWGfL is the 
lead partner in the UK Safer Internet Centre (UKSIC) who work to protect children and young 
people from online harm in the UK. Both POSH and RHC are part of the UKSIC. 
 

 POSH provides support to members of the children’s workforce in the UK who have 
online safety concerns relating to their own practice or concerns about the young 
people they are supporting.  

 RHC supports everyone in the UK to report harmful content online offering an online 
mediatory service for eight specific harms where initial reports to commonly used 
platforms are not successful.  

 RP Helpline is run by SWGfL and provides support/ advice to adults in the UK who have 
experienced Intimate Image Abuse including non-consensual sharing of intimate 
images, threats to share, up-skirting/ down-blousing and cyber-flashing.  
 

All three helplines work positively with industry partners across social media, gaming, 
messaging, apps and the adult industry to successfully remove/ take action against harmful/ 
criminal content and are successful in over 90% of cases where action needs to be taken to 
address harm/ crime online.  
 
During the last decade, SWGfL’s helplines have worked alongside industry, safer internet 
centres across Europe, NGO’s, government departments, law enforcement and academics to 
help make the UK a safer place for everyone online. Our wider organisation regularly work 
with schools, LA’s and education providers to provide online safety training for professionals 
and young people and lobby for change in legislation and curriculum to provide a more up to 
date and progressive approach to education around online harms.  
 
In general, we welcome this consultation and the proposed legislation. We agree that all 
protected characteristics should be recognised in hate crime laws and that the protections of 
aggravated offences and stirring up hatred offences should also be extended to incorporate 
any additional characteristics equally. We also welcome the proposal to add specified 
aggravated offences in relation to the communications offences. 
 
As in the reform of the communications offences consultations, it is welcome to see a 
consultation that is very much digitally aware, working to ‘future proof’ legislation to account 
for potential developments and minimising the need for reforms such as these. We also 
                                                      
1 https://swgfl.org.uk/services/professionals-online-safety-helpline/ 
2 https://reportharmfulcontent.com/ 
3 https://revengepornhelpline.org.uk/ 

mailto:Kathryn.tremlett@swgfl.org.uk


  
 

applaud the law commission’s established criteria for the additional of protected 
characteristics to the law in the future. 
 
With regard to the consultation, there are eight points we wish to address in our response: 
 

1. related to the addition of women, sex or gender as a protected characteristics 
2. related to the addition of sex workers and philosophical beliefs as protected 

characteristics 
3. related to the motivation ‘limb’ of the legal test for hate crime 
4. related to aggravated offences and enhanced sentencing in view of proposed 

additional protected characteristics 
5. related to the dissemination of inflammatory material online and criminal liability 
6. related to the intersectionality of protected characteristics 
7. related to chanting at football matches 
8. related to the introduction of a hate crime commissioner 

 
As mentioned above, in general we are comfortable with the scope of reform and would agree 
with the majority of the proposals laid out by the Law Commission. However, we believe there 
needs to be further consideration around the proposed additional characteristics, mainly 
women, sex or gender.  
 
Whilst we can see the merit in adding sex and gender as protected characteristics from our 
perspective as victim support services, we would recommend further consultation with the 
VAWG sector, victims and academics working in this area before progressing to approve this 
addition. In particular we would recommend consulting with Prof Clare McGlynn and Dr Fiona 
Vera-Gray further on the matter. We have read and agree with the critique laid out in their 
recent chapter ‘Hiding the Harm? An argument against misogyny hate crime’4 
 
We also recognise that there is considerable heated discussion around the intersection of 
gender and sex based rights and the addition of these characteristics could risk legislation 
being used as a weapon to contribute to ongoing ‘cancel culture’ that is rife in this space. (eg, 
JK Rowling’s opinions on sex and gender5 and the Keria Bell vs Tavistock case6). We have 
concerns that the criminal justice system will be overburdened with complaints regarding 
differences of opinion demonstrated in the above examples with the potential for over 
criminalisation. As such, we are concerned that these complaints will overshadow the original 
intention of adding sex and gender as protected characteristics; mainly to criminalise 
misogyny and public sexual harassment.  
 

                                                      
4 Provided on request by Prof Clare McGlynn (not yet in public domain as ongoing project) 
5 https://www.theguardian.com/books/2020/jun/11/why-is-jk-rowling-speaking-out-now-on-sex-and-gender-
debate (last checked Dec 2020) 
6 https://womansplaceuk.org/2020/11/29/womens-rights-healthcare-and-the-law-keira-bell/ (last checked 
Dec 2020) 

https://www.theguardian.com/books/2020/jun/11/why-is-jk-rowling-speaking-out-now-on-sex-and-gender-debate
https://www.theguardian.com/books/2020/jun/11/why-is-jk-rowling-speaking-out-now-on-sex-and-gender-debate
https://womansplaceuk.org/2020/11/29/womens-rights-healthcare-and-the-law-keira-bell/


  
 

Research continues to evidence the fact that perpetrators are commonly known to their 
victims in the case of VAWG7 and, as there is already legislation in place to account for these 
crimes, there is a question around what the addition of sex and/ or gender will bring to this 
space. We anticipate that it may be used in one off incidents of hatred towards people based 
on their sex and/or gender (e.g. public sexual harassment) and that these events may happen 
in isolation. Whilst we of course welcome this, we would ask that the commission consult on 
this further in order to negate the potential of further perpetuating myths around VAWG 
happening in isolation and by strangers which we simply know isn’t the case for the majority 
of victims. 
 
We welcome the proposal to include additional protection for sex workers in hate crime 
legislation. This is an area of work our RP Helpline are involved in and we currently work 
alongside a number of FE establishments to provide advice and resources for sex workers8. 
We know that for various reasons, some students turn to different forms of sex work to cover 
their costs and whilst we can’t promote or condemn sex work, we want to help students make 
informed decisions and make sure they know where to turn for advice and support9. On a 
daily basis, our practitioners see the stigma/ shame associated with such work and the way 
sex workers are treated as lower class citizens by the criminal justice system. Any reform to 
legislation that looks to address this can only be a positive thing and we would recommend 
consulting further with renowned academic Prof Teela Sanders and the RP Helpline about 
what should be considered in scope here. 
 
On the point about philosophical beliefs as a protected characteristic, we would recommend 
broadening the scope of religion to include these rather than creating a new characteristic to 
ensure that philosophical beliefs are treated in the same way as religious beliefs. We 
recognise the law commission’s criteria for establishing new characteristics here and would 
recommend using this to determine which beliefs should be considered in scope. 
 
In response to Q6, we have concerns that asking whether a hate crime was motivated by 
hostility or prejudice risks making the scope too expansive. Whilst we acknowledge the 
limitations of current law for the protected characteristic of disability, in certain areas of 
online discourse (in particular social media sites such as Twitter), victimhood and cancel 
culture can be rife. If victims are free to make claims of hate based on prejudice/ motivation 
without evidence that there is any animosity towards the protected group, the subjective 
nature of the harm might result in those wishing to shut down debate using the legislation to 
either threaten or enact a complaint, therefore reinforcing the cancel culture Article 10 rights 
should address. 
 
With regard to Q8, under reporting plagues virtually all forms of police data on VAWG. As 
such, we would be concerned about under reporting of hate crime targeted at women due to 
their sex/ gender. Given that even after the reform, the addition of sex and/ or gender as 
protected characteristics will provide women with the same forms of legal recourse against 

                                                      
7 Report Harmful Content Annual Report May 2020, pg 20: https://swgfl.org.uk/research/report-harmful-
content-annual-report-2020/  – Trend 1 (in69% of cases) the perpetrator of this harm was known to the client 
(e.g. ex-partner, friend, family member or colleague) 
8 https://www.swrh.co.uk/blog (last checked Dec 2020) 
9 https://revengepornhelpline.org.uk/assets/files/students-and-sex-work-v3.pdf?_=1599143127 and 

https://swgfl.org.uk/research/report-harmful-content-annual-report-2020/
https://swgfl.org.uk/research/report-harmful-content-annual-report-2020/
https://www.swrh.co.uk/blog
https://revengepornhelpline.org.uk/assets/files/students-and-sex-work-v3.pdf?_=1599143127


  
 

male violence and harassment that already exist; it is difficult to see how their addition would 
have any preventative effect on VAWG. As there are no new offences created, we would 
anticipate that sentence enhancement could be a tool that would be applied as a deterrent 
to offenders, providing greater protection for victims due to longer incarceration periods for 
those charged. However, due to the very low conviction rate of offenders of VAWG, will this 
really be the case? Or will this just become another tick box for police? Furthermore, we know 
from clients across all three helplines that victims often do not seek criminal recourse, rather 
preventative action. Ultimately, all feminist anti-violence campaigns are seeking to change 
attitudes and prevent the violence from occurring in the first place and with this in mind, we 
propose that a public health approach to VAWG, including public sexual harassment has the 
potential to be more successful. To this end, we would recommend consulting with Lara 
Snowdon, Violence Prevention Lead for Public Health Wales and driver for PHE recently issued 
guidance on bystander interventions to prevent intimate partner and sexual violence.10 
 
We welcome the proposition of additional aggravated offences in respect of the 
communications offences and the recognition that these will be mostly associated with online 
abuse. This is something that is reflected in RHC’s annual report.11 We also agree that 
replacing the separate offences dealing with different forms of inflammatory material with a 
single offence of disseminating inflammatory material. We wait to hear from government in 
upcoming online harms legislation as to how industry will be accountable for hosting such 
content. We agree that hosting services should be criminally responsible for their part in 
facilitating hate crime but would remind the law commission that the focus for legislation 
should be on the prosecution of perpetrator’s (authors and publishers) of the respective 
content. 
 
It’s important to note that, in the example of online material, if industry are to have a 
requirement to escalate such content with law enforcement, this may place an 
unprecedented demand on them to prioritise the actioning of such content which could 
inadvertently place a hierarchy on the type of harm experienced online and therefore victims 
experiences of support. We are concerned that this may be at the detriment of other crime 
online such as intimate image abuse, adult exploitation and/ or repeated stalking/ 
harassment. Such considerations need to be thought through by DCMS and the HO when 
laying out legislation to hold online industry to account.  
 
With regard to current legislation and proposed reform we have concerns about how 
protected characteristics can conflict and how cases will be convicted in such instances. RHC 
sees variants of this in reports made to the helpline most commonly relating to hate speech 
and would ask the commission to consider the following couple of real life examples. In both 
cases no conviction has occurred as both reporters chose not to pursue criminal justice but 
had they chosen to, we would be interested to hear what recourse they may be able to 
achieve under reformed legislation: 
 

                                                      
10 
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/941380/
Bystander_interventions_report.pdf  
11 https://swgfl.org.uk/research/report-harmful-content-annual-report-2020/ pg 21 – Trend 2 identifies an 
intersection of abuse, threats and hate speech online 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/941380/Bystander_interventions_report.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/941380/Bystander_interventions_report.pdf
https://swgfl.org.uk/research/report-harmful-content-annual-report-2020/


  
 

 An Evangelical Christian posts reviews on an LGBTQ+ Facebook youth group page 
condemning members to hell for their sexuality. The admin for the group seeks to 
remove the reviews but is told that under hate speech policies the content will remain 
(presumably as it is protected under the religion category) 

 A radical feminist has their Twitter account suspended for making a comparison 
between men disguising themselves as women to infiltrate single sex spaces in order 
to perpetrate VAWG and transwoman using their gender identity as a tool to infiltrate 
single sex spaces in order to perpetrate VAWG. All in the wake of the news story from 
the metropolitan police on Dec 18th:  ‘Man jailed for sexually assaulting teenager’12. 

 
We agree that racist chanting at football matches should remain covered by a distinct offence 
and also that this should be extended to cover chanting targeting any protected 
characteristics, other behaviours exhibited within the grounds of a match and conduct when 
entering or leaving a ground or on a journey to/ from football grounds. We would like to 
present a case study from a parent who we’ve been supporting through POSH and RHC since 
2016 relating to a Millwall racist chant that a toddler was incited to chant by a female 
relative13. I attach the victim support statement separately.14 It does pose the question as to 
whether reform of this piece of legislation should also cover the videoing of and publishing of 
acts that are in scope along with some accountability measures for media and online industry 
who help facilitate the further distribution of this where there is a clear victim, as the 
circulation of such content only serves to re-victimise those concerned. 
 
In relation to the introduction of a hate crime commissioner, we feel that funds would be 
better redirected into those NGO’s and victim services who already offer vital advocacy and 
support in the VAWG sector and to those experiencing hate crime such as our helplines. We 
believe that the current post of police and crime commissioner’s across England and Wales 
should fulfil the role outlined in the consultation paper and that an additional commissioner 
is not needed at this time. A more effective approach would be to adequately fund and invest 
a public health approach to violence prevention with a particular focus on VAWG. 
 
 

                                                      
12 https://news.met.police.uk/news/man-jailed-for-sexually-assaulting-teenager-417871 (checked Dec 2020) 
13 https://www.thesun.co.uk/sport/football/2269901/disturbing-video-of-expletive-racist-chanting-by-child-
egged-on-by-elderly-woman-shocks-twitter/ (please note that the video content is no longer available just 
stills as we worked extensively with online platforms to remove the content and do so again and again in the 
aftermath of local derby’s involving Millwall. Also it is to be noted that the Sun has reported this incorrectly 
the relative was in fact a great aunt and the incident was dealt with by social services at the time of publishing 
in Nov 2016.) (Checked Dec 2020) 
14 Please see separate document attached to our submission (note that names have been changed at the 
request of the parent concerned). 

https://news.met.police.uk/news/man-jailed-for-sexually-assaulting-teenager-417871
https://www.thesun.co.uk/sport/football/2269901/disturbing-video-of-expletive-racist-chanting-by-child-egged-on-by-elderly-woman-shocks-twitter/
https://www.thesun.co.uk/sport/football/2269901/disturbing-video-of-expletive-racist-chanting-by-child-egged-on-by-elderly-woman-shocks-twitter/


Christine’s Statement: 

Back in 2016 my children were videoed by an extended family member. This video was 

published online without our parental consent and went viral. We had no knowledge of this 

video as it had been circulating the internet for a whole week before a friend highlighted it 

to us. We were totally unaware of the damage that was being caused to our family, our 

children. Their faces were completely visible on the video and they were being rapidly 

shared across the country, across the world.  

The next coming weeks were the worst of our lives. Horrific comments were being 

uploaded, so graphic that I feared for our children’s safety. We felt the need to leave our 

home and our community. Subsequently, because of our children being involved, Children’s 

Social Care made contact and carried out an investigation alongside the police. We co-

operated fully however as a Mother this was heart-breaking. I am a good Mother and my 

children were victims in what can only be described as a hate crime.  

Now the reason why I say hate crime because whilst dealing with the Police and Children’s 

Social Care cruel, ill-informed threats and trolling were snowballing out of control. I was 

inundated with many messages and phone calls detailing these hideous comments about 

my children. At this point we did not know who to turn to for help. I felt helpless, as a 

mother my duty is to protect my children. How can I do that when I am fighting against a 

global network of interconnected social media platforms where it is all too easy to sit 

behind a screen and type hatred!   

That’s when our children’s school stepped in and provided much needed support. All I knew 

is I wanted to remove the video from the internet but we are often told once a video, photo 

or comment is uploaded it is near on impossible to remove.  

School then made direct connect with UK Safer Internet Centre’s Professionals Online Safety 

Helpline (POSH) and started communicating with Kat and Carmel. POSH were able to 

support me via the school. My first job was to collect all the URL’s of any footage that could 

be found and forward them on to the UK Safer Internet Centre. This was a distressing time 

as although I was being proactive in trying to remove the footage, I had to witness the video 

again and again and view the thousands of vile comments being uploaded. POSH is for 

professionals working with children though and they couldn’t support me directly which 

meant it took quite a long time to get the video off the internet. Since 2016 every year the 

video has circulated and POSH has helped. This year, I was able to contact Report Harmful 

Content (RHC) and get direct support. 

The site was really simple and easy to use. All I had to do as fill out a quick form which I 

submitted online. Then Kat sent me an email back with advice on how to report some of the 

videos. After a couple of days she was then able to ask for the content to be removed too 

and in a couple of weeks most of the videos had gone! 

Without RHC I do very much feel I would be in a very different mind-set today. This service 

allowed me to take back control and protect my children. Our story is not the first and it 

certainly won’t be the last, however I feel confident that Report Harmful Content will 



continue to develop and support others. Society often says that technology is the criminal 

but it’s not. People abuse technology and in our case overall technology saved our family.    

Not once did I feel judged or shamed about what happened. I was listened to, supported 

and treated with compassion and this is still the case today.  Kat informed me about RHC 

and the role it could play in the monumental task of removing the video and for that I am 

very grateful 

Helpline Practitioner Statement:  

Sonny* was 2 when I first saw his video online. His case and his mum’s continued fight to rid the 

internet of harmful content relating to him is the epitome of why RHC exists. 

As a previous service user of the POSH, there was a limit in what we could do to support Sonny’s 

mum. We didn’t want to turn her away but she didn’t fall in the remit of our work or funding. We 

encouraged her to reach out to professionals working alongside Sonny (teachers, social workers) and 

for them to contact us on her behalf but, ultimately, what followed was a back and forth about 

reporting processes.  that only Sonny’s mum could follow, which meant that we would only know 

about it via a 3rd party when they had the chance to update us, meaning that ultaimtely nobody was 

giving or getting what they wanted. 

We wanted to do better and we knew we could. 

Sonny is now 9 and content showing him circulates once every year in response to specific events. It 

has literally followed him his whole life – and he’s now aware of it. I cannot begin to imagine the 

impact this has on him or his family. Sonny’s mum reached out to children’s workforce professionals 

every year, who would in turn contact POSH on her behalf and each time we worked on her case for 

months going back and forth.  

This year, that changed thanks to the launch of RHC. Sonny’s mum was able to find all the correct 

privacy reporting forms for social media she had to submit through our website and she was able to 

escalate this to us when it wasn’t removed. We could finally support her directly and this resulted in 

much quicker takedowns of all the content. I don’t think this will be the last time I see Sonny’s video 

but I know thanks to RHC it will be the last time it takes months to remove it. 
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Hate Speech: Measures and Counter-Measures is part of The Alan Turing Institute’s Public 
Policy Programme. It develops and applies advanced computational methods to measure, 
analyse and counter hate speech across different online domains.5  It is funded by the 

Criminal Justice theme within the AI for Science and Government programme under the 
EPSRC Grant EP/T001569/1. 

 

About this response 

This response comprises the thoughts of The Alan Turing Institute’s Public Policy 
Programme. Although we recognise the importance of all the issues that are covered by this 
consultation, we have focused our efforts on the areas that we have the most direct expertise.  

  

 
5 “Hate Speech: Measures and Counter Measures,” The Alan Turing Institute, Accessed December 4, 2020, 
https://www.turing.ac.uk/research/research-projects/hate-speech-measures-and-counter-measures  
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Guiding Question 1: Who should these laws protect?  

Hate speech laws should protect groups which are vulnerable, marginalised, under-represented or 

discriminated against. For clarity, we define these terms as: 

• Vulnerable: Groups which are at systematic risk of being harmed (including emotionally and 

physically) or excluded in society because of their identity. This includes being subject to 

legal sanctions (for otherwise non-criminal behaviour), such as those facing refugees and 

asylum seekers. 

• Marginalised: Groups which are excluded or not given adequate access to opportunities and 
public spaces, or whose perspective and concerns are not heard in many settings. This 

includes most minority ethnic groups.  

• Under-represented: Groups which are provided with insufficient or inadequate 

representation in important parts of society, such as industry, academia, politics and the 

media. This includes women. 

• Discriminated against: Groups which face discrimination on the basis of their identity, such 

as not being offered jobs or being considered for promotion. This includes Muslims and 

Jewish people.  

All of these terms (vulnerable, marginalised, under-represented, discriminated against) are defined in 

relation to the group identity: they indicate that because of their group identity individuals are 

vulnerable, marginalised, under-represented or face potential discrimination. In other ways 
individuals may be privileged or may be successful. For instance, an individual can be materially 

wealthy but still be marginalised because of their group identity. Note also that these traits are likely 

to overlap; groups may be under-represented because they have been discriminated against and this, 

in turn, can lead to them becoming marginalised. Nonetheless, in principle, it is useful to separate out 

these different facets as each one by themselves can make a group a potential target of hate. 

Hate can be directed against any group. We define ‘group’ as any collection of people who share a 

common identity. This may include more groups than just the official ‘protected characteristics’, 

although this is clearly a useful place to start from. Groups can be defined on almost any basis and our 

goal is not to provide a prescriptive list. However, we do note four important clarifications: 

1. Associations: Our account of ‘group’ does not include entirely voluntary associations which 
are temporary in nature and/or have little impact on individual’s life experiences and 

outcomes. For instance, most professions, political party memberships or sports club 

affiliations are all voluntary and temporary associations.6 They may suffer from other forms 

of oppression and abuse (e.g., political activists in some countries have been attacked for their 

ideology and beliefs). However, they are not potential victims of ‘hate’. 

2. Reviled groups: We do not include ‘reviled’ groups in our account of a ‘group’. This 
includes paedophiles, terrorists and violent criminals. Such groups may suffer from other 

forms of abuse but this is not usually considered ‘hate’. 

3. Context-specific hate: Hate is highly contextual: (a) In some contexts even dominant groups 

may still face prejudice; and therefore (b) it is unhelpful to adopt a unidimensional view of 

the hate that groups can receive (i.e. we should not disregard the hate that dominant groups 
can be subject to at certain times); but also (c) it is important to acknowledge the different 

 
6 Note that sex workers are one important exception to this account, as this Consultation shows. There may be 
other important exceptions. 



The Alan Turing Institute Public Policy Programme December 2020 
Response to The Law Commission, Consultation on Hate Crime

   

 4 

historical legacies and social pressure that groups face. The experiences of black people and 

white people in the UK are often very different and especially their experiences of hate and 

prejudice are likely to vary hugely. 

4. Intersectional identities: Individuals’ identity is often irreducible to single traits, and many 

identities cross and combine different characteristics. For instance, the experience of being a 

black woman is not equivalent to being black + being a woman – there is a unique aspect to 

the intersectional experience. We strongly recommend that this is reflected in the law, which 
should capture the unique harms that intersectional groups can face. The hate and abuse that 

black women face may be best addressed as racist-sexist (in combination) rather than just 

racist + sexist. Defining the limits of which intersectional identities should be considered 

under the law (e.g. whether three- or four- facets of identity should be considered in 

combination as a singular intersectional identity) is a debate which should involve all relevant 

stakeholders and affected communities.  

We strongly recommend that a principles-based approach is adopted. Principles should establish 

which groups should be protected under the law, rather than simply reacting to the latest news or 

public pressure – this is an incoherent way of developing the law and likely to compound social 

unfairness by giving some equally-deserving groups more protection than others. 
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Consultation Questions 

Consultation Question 1: We provisionally propose that a single “Hate Crime Act” be used 
to bring together the various reforms to hate crime laws proposed in this paper. This could 
include: 

• shifting the substantive aggravated offences currently in the CDA 1998 and the 
stirring up hatred offences in parts 3 and 3A of the POA 1986 to the new Hate Crime 
Act; 

• making amendments to the enhanced sentencing provisions (currently in the CJA 

2003 but planned to move to the Sentencing Code) and the Football (Offences) Act 
1991; and 

• if a Hate Crime Commissioner is to be introduced, the establishment of this office and 
its powers. 

Do consultees agree that hate crime laws should, as far as practicable, be brought together 
in the form of a single “Hate Crime Act”? 

Yes – We firmly support the creation of a single Hate Crime Act. The current mix of 
different laws is patchy and unclear, which leads to (a) victims not being given sufficient 

protection, (b) the public lacking confidence in the law and (c) perpetrators of hate not 
knowing what penalties will be put in place if successfully prosecuted. More clarity in the 
law would send a powerful message that hate crime is a priority for the UK and would help to 
support monitoring and evaluation of hate crime. In particular, we advocate that the proposed 

Hate Crime Act should combine protections for both offline and online hate and that it should 
at least cover: 

1. Hateful communications which are targeted at an individual (currently, largely 
covered by Section 127 of the Communication Act), including the use of threatening 

language, disparaging and demeaning language and hurtful slurs; 
2. Hateful communications which are sent to the public in general, such as hateful 

messages broadcast across social media without addressing any single person 
(currently, largely covered by the Public Order Act 1986); 

3. Hateful actions (currently, covered through ‘enhanced sentencing’ for activities that 
are otherwise criminal but not hateful, such as physical attacks and property damage); 

4. Supporting and being a member of hateful groups and organizing hateful activities, 
such as planning demonstrations for White supremacist groups. Due care would need 

to be taken to avoid duplicating anti-terrorism and anti-extremism legislation. 
 

Consultation Question 2: We provisionally propose that the law should continue to specify 
protected characteristics for the purposes of hate crime laws. Do consultees agree? 

Yes. As argued above, a principles-based approach is important for determining which 

groups should be protected under the law. However, for clarity and to guide the work of 
judges and legal experts, it is important that in-scope characteristics are specified. Ideally, 
there would be a regular update process so that on a fixed basis, such as every half-year, the 
list of in-scope groups is reviewed and, if needed, expanded.  
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Consultation Question 3: We provisionally propose that the criteria to determine whether a 
characteristic is included in hate crime laws should be:  

1. Demonstrable need: evidence that crime based on hostility or prejudice towards the 
group is prevalent.  

2. Additional Harm: there is evidence that criminal targeting based on hostility or 
prejudice towards the characteristic causes additional harm to the victim, members of 

the targeted group, and society more widely. 

3. Suitability: protection of the characteristic would fit logically within the broader 
offences and sentencing framework, prove workable in practice, represent an efficient 
use of criminal justice resources, and is consistent with the rights of others.   

Do consultees agree? 

Other. The first two points (1, Demonstrable Need and 2, Additional Harm) are covered by 
our answer above to guiding question 1, but the third point (Suitability) needs further 
discussion. 

We are cautious about including ‘logical fit’ and ‘workable in practice’ as part of the criteria 
given that they could result in certain groups not being given the appropriate protections.  
Specifically, these aspects are (a) likely to be highly debated and contentious and may 
generate resentment from any groups not given protection due to ‘workability’; and (b) could 

easily be mis-evaluated and the size of the implementation challenge overstated. This also 
raises a further problem given that (c) the cost of protecting groups should not be the primary 
determinant of whether they are given protection under the Law. We strongly advise that 
Suitability is only considered when (1) and (2) are less well-evidenced and there is a 

compelling trade-off in terms of cost. 

We strongly support due consideration being given to the rights of others when protecting 
against hate crime. We anticipate that this primarily concerns protecting others’ freedom of 
expression. In most settings protecting freedom of expression relates to how a law is enforced 

rather than which groups it applies to. Different groups suffer different types of hate attacks 
(in terms of both their style and substance) and these attacks can be closer or further away 
from forms of critique and debate which are considered legitimate in UK discourse; the 
enforcement of the law must take this into consideration rather than uniformly enforcing a 

single set of limits on free speech. Otherwise, legitimate debates about contentious and 
sensitive subjects (including e.g. mental and physical wellbeing, the welfare of children and 
national security) may be curtailed.   

 

Consultation Question 4: We invite consultees’ views on whether the definition of race in 
hate crime laws should be amended to include migration and asylum status; and/or 
language. 

Yes. Refugees and asylum seekers are some of the most vulnerable people in UK society and 

should be afforded protection under hate crime law. 
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Consultation Question 5: We provisionally propose to retain the current definition of religion 
for the purposes of hate crime laws (we consider the question of non-religious beliefs 

separately in Chapter 14). Do consultees agree? 

Yes. 

 

Consultation Question 6: We do not propose to add sectarian groups to the groups protected 

by hate crime laws (given that they are already covered by existing protection for “religious 
groups”). Do consultees agree? 

Other. It depends on how ‘sectarian groups’ are defined. In some cases, religious sects can 
suffer the worst prejudice, both from outside their religious community and from within 

them. In some cases, the abuse they receive can be adequately addressed through protections 
for hate against their identity in general but in other cases this will be inadequate. It could 
also lead to some unusual outcomes, such as Muslims being accused of Islamophobia if 
members of one sect are hateful against a different one; this (a) could undermine public 

confidence in the law and drive a backlash, (b) does not properly represent the nature of the 
hate and (c) could lead to inaccurate statistics for monitoring and evaluation. 

 

Consultation Question 7: We invite consultees’ views on whether “asexuality” should be 

included within the definition of sexual orientation.  

Yes. 

 

Consultation Question 8: We provisionally propose that the current definition of 

“transgender” in hate crime laws be revised to include: 

• People who are or are presumed to be transgender 

• People who are or are presumed to be non-binary 

• People who cross dress (or are presumed to cross dress); and 

• People who are or are presumed to be intersex 

Do consultees agree? 

Other. It is important that all minority gender identifications are protected under the law – 
and we certainly welcome expanding the remit of the law to cover more types of non-cis-

gendered identity, as this new wording proposes. However, we are cautious about subsuming 
a range of gender identifications within the term ‘transgender’ as this may not reflect the 
needs and concerns of people who solely identify as transgender as well as those who are 
better understood as intersex or non-binary. We are also slightly cautious about including 

‘cross dressing’ within a legally protected category given that this by itself is not indicative of 
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a non-cis-gendered identification. In particular, it could be easily exploited by hateful actors 
who use such an element – separated from its original context – to undermine the law and 
drive opposition. As such, this element would need to be implemented with due care and 

consideration.   

We further propose that this category should be given a broader title than simply 
“transgender”, and suggest “transgender, non-binary or intersex” as a possible alternative. 
Do consultees agree? 

Yes. We strongly encourage The Law Commission to seek advice from expert civil society 
organisations who are best placed to advise on appropriate language and how the limits of the 
law should be formulated, including Galop, Stonewall, Mind Out and the LGBT Foundation. 
Their views and insights on the scope and wording of all issues currently framed in terms of 

the ‘transgender’ characteristic should be given the greatest attention.  More generally, we 
encourage The Law Commission to do the same for other protected characteristics: victims of 
abuse are best-placed to inform the creation of robust and appropriate laws. 

 

Consultation Question 9: We invite consultees’ views on whether the current definition of 
disability used in the Criminal Justice Act 2003 should be retained.  

[No response] 

 

Consultation Question 10: We invite consultees’ views on whether criminal conduct based on 
a wrongly presumed lack of disability on the part of the victim should fall within the scope of 
protection afforded by hate crime laws. 

[No response] 

 

Consultation Question 11: We provisionally propose that gender or sex should be a protected 
characteristic for the purposes of hate crime law. Do consultees agree? 

Yes. The lack of protection for gender and sex has been a noticeable omission from the laws 

on hate crime for some time. The only coherent rationale that has been given for not offering 
protection to this characteristic is the cost, which is a poor reason given the scale and impact 
of the problem.  

 

Consultation Question 12: We invite consultees’ views as to whether sex or gender-based 
hate crime protection should be limited to women or include both women and men.  

[No response] 
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Consultation Question 13: We provisionally propose that a protected category of “women” 
is more suitable than “misogyny”, if sex or gender-based hate crime protection were to be 
limited to the female sex or gender. Do consultees agree? 

Yes. The language of ‘misogyny’ evokes a particular type of sexist behaviour; one that is 
highly emotive and driven by a particularly aggressive and vitriolic form of prejudice. 
However, hate crimes can be committed by individuals who are ‘cool, calm and collected’ – 
their emotional state is not what defines hate. Therefore, we support using the terminology of 

‘women’ as this should allow for a more comprehensive protection against hate.    

 

Consultation Question 14: We provisionally propose a protected category of “sex or gend er” 
rather than choosing between either “gender” or “sex” if hate crime protection were to 

adopt a general approach. Do consultees agree?  

Yes. 

 

Consultation Question 15: We invite consultees’ views on whether age should be recognised 

as a protected characteristic for the purposes of hate crime law. 

[No response] 

 

Consultation Question 16: We invite consultees’ views as to whether any age -based hate 

crime protection should be limited to “older people” or include people of all ages. 

[No response] 

 

Consultation Question 17: We invite consultees’ views on whether “sex workers” should be 

recognised as a hate crime category. 

[No response] 

 

Consultation Question 18: We invite consultees’ views on whether “alternative subcultures” 

should be recognised as a hate crime category. 

[No response] 

 

Consultation Question 19: We invite consultees’ views on whether “people experiencing 

homelessness” should be recognised as a hate crime category.  

[No response] 
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Consultation Question 20: We invite consultees’ views on whether “philosophical beliefs” 
should be recognised as a hate crime category. 

[No response] 

 
Consultation Question 21: We provisionally propose that the legal test that applies in respect 
of enhanced sentencing should be identical to that which applies to aggravated offences. Do 

consultees agree? 

[No response] 

 

Consultation Question 22: We provisionally propose that the current legal position – where 

the commission of a hate crime can be satisfied through proof of “demonstration” of hostility 
towards a relevant characteristic of the victim – be maintained. Do consultees agree? 

Yes. ‘Hostility’ is difficult to evaluate – our research indicates that individuals have very 
different thresholds for assessing whether someone has been motivated by prejudice , whether 

their actions should be considered aggressive/hostile and whether they should face any sort of 
prosecution or sanction. As such, it is likely that demonstration of hostility could be highly 
subjective, resulting in unevenness in how the law is applied. Trying to assess ‘objectively’ 
what another individual has done is likely to result in conflicting perspectives; those who 

adopt a free-speech outlook are likely to view a (potentially) hateful act as non-hostile 
whereas those who adopt a critical race theory perspective may view it as definitely hostile 
and hateful. These differing positions are often irreconcilable.   

A further concern is that this part of the law depends heavily on how the ‘demonstration’ of 

hostility is evidenced. If the threshold for demonstrating hostility is not set at a sufficient 
level then actions which belie ignorance, or a lack of awareness, could erroneously be 
considered hateful. This might lead to overcriminalization. However, at the same time, 
unawareness is more often used as an excuse to counter accusations of prejudice than a 

genuine defence.  

Overall, the demonstration of hostility, is an important part of the law given that otherwise it 
would solely rely on motivation of hostility, which is far harder to evidence. Thus, although 
there is a risk that the current two ‘limb’ approach could be over-used we believe this is 

outweighed by the need to protect victims of hate. 

 

Consultation Question 23: We invite consultees’ views as to whether the current motivation 
test should be amended so that it asks whether the crime was motivated by “hostility or 

prejudice” towards the protected characteristic. 

We support expanding the current wording to include both ‘hostility or prejudice’. Prejudice 
is a far broader concept and is likely to better reflect the nature of hate in the UK today. This 
rewording is particularly important given that hostility is not well defined and not all hate is 

motivated, or characterised, by highly emotive and vitriolic behaviour. One option is to 
widen the definition of hostility (15.74 to 15.82 in the Consultation Document). However, we 
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are not convinced that this will change the common-sense understanding of hostility and as 
such it would not afford the greater protections to victims of hate which renewed wording 
could. 

 

Consultation Question 24: We provisionally propose that the model of aggravated offences 
with higher maximum penalties be retained as part of future hate crime laws. Do consultees 
agree?  

[No response] 

 

Consultation Question 25: We provisionally propose that the characteristics protected by 
aggravated offences should be extended to include: sexual orientation; transgender, non -

binary and intersex identity; disability, and any other characteristics that are added to hate 
crime laws (in addition to the current characteristics of race and religion). Do consultees 
agree? 

Yes. 

 

Consultation Question 26: We provisionally propose that the decision as to whether an 
aggravated version of an offence should be created be guided by: 

• The overall numbers and relative prevalence of hate crime offending as a proportion 

of an offence; 

• The need to ensure consistency across the criminal law;  

• The adequacy of the existing maximum penalty for the base offence; and 

• Whether the offence is of a type where the imposition of additional elements of the 

offence requiring proof before a jury may prove particularly burdensome.   

Do consultees agree? 

Yes.  

 

Consultation Question 27: We provisionally propose that aggravated versions of 
communications offences with an increased maximum penalty be introduced in reformed hate 
crime laws. Do consultees agree? 

Yes.  
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Consultation Question 28: We provisionally propose that aggravated versions of the 
following offences should be created, notwithstanding that they have life maximum penalties: 

• Grievous bodily harm with intent contrary to section 18 of the OAPA 1861; and  

• Arson with intent or reckless as to whether life is endangered contrary to sections 
1(2) and 1(3) of the Criminal Damage Act 1971. 

We do not propose that aggravated versions be created in respect of any other offences with 
a life maximum penalty. 

Do consultees agree? 

[No response] 

 

Consultation Question 29: We provisionally propose that aggravated versions of the 

following offences against the person should not be introduced in reformed hate crime laws: 

• Maliciously administering poison so as to endanger life or inflict grievous bodily 
harm (section 23 OAPA 1861); 

• Maliciously administering poison with intent to injure, aggrieve or annoy any other 

person (section 24 OAPA 1861); 

• Threats to kill (section 16 OAPA 1861); and 

• Threatening with an offensive weapon or article with a blade/point (section 1A 
Prevention of Crime Act 1953/ section 139AA(1) Criminal Justice Act 1988).  

Do consultees agree? 

[No response] 

 

Consultation Question 30: We invite consultees’ views on whether any property or fraud 

offences should be included within the specified aggravated offences. 

[No response] 

 

Consultation Question 31: We provisionally propose that aggravated versions of sexual 

offences should not be introduced (and hate crimes in these contexts should continue to be 
dealt with through enhanced sentencing). Do consultees agree?  

[No response] 
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Consultation Question 32: We invite consultees’ views on whether a provision requiring 
satisfaction of the legal test in respect of “one or more” protected characteristics would be a 
workable and fair approach to facilitate recognition of intersectionality in the context of 

aggravated offences. 

[No response] 

 

Consultation Question 33: We invite consultees’ views on whether the maximum sentences 

for the aggravated offences in the CDA 1998 are appropriate. 

[No response] 

 

Consultation Question 34: We invite consultees’ views on whether where only an aggravated 

offence is prosecuted, the Courts should always be empowered to find a defendant guilty of 
the base offence in the alternative. 

[No response] 

 

Consultation Question 35: We invite consultees’ views on whether they consider the Sussex 
Report’s proposed “hybrid” approach to hate crime laws to be a preferable approach to the 
model that we have proposed. 

[No response] 

 

Consultation Question 36: We provisionally propose that the enhanced sentencing model 
remain a component of hate crime laws, as a complement to an expanded role for aggravated 
offences. Do consultees agree?  

[No response] 

 

Consultation Question 37: We provisionally propose that sentencers should continue to be 
required to state the aggravation of the sentence in open court. Do consultees agree? 

[No response] 

Consultation Question 38: We invite consultees’ views on whether a more flexible approach 
to characteristic protection would be appropriate for the purposes of enhanced sentencing.  

Please share your views below 

Further, we invite consultees’ views on whether this might be best achieved by:  
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• a residual category; 

• a set of criteria for judges to consider;  

• sentencing guidance; or  

• a combination of approaches. 

Please share your views below 

[No response] 

 

Consultation Question 39: We provisionally propose that, contrary to the more flexible 
approach set out in R v O’Leary, a court should not be permitted to apply an enhanced 
sentence to a base offence, where an aggravated version of that offence could have been 
pursued in respect of the specified characteristic. Do consultees agree?  

[No response] 

 

Consultation Question 40: We provisionally propose that the stirring up offences relating to 
“written” material be extended to all material. Do consultees agree?  

Yes. Hate can be expressed in different ways; in an online context, we have evidence of hate 
being expressed through memes, videos, gifs, snaps and both short- and long- form text. In 
principle, all forms of communication should come under the law.  

 

Consultation Question 41: We provisionally propose to replace sections 19 to 22 and 29C to 
29F of the Public Order Act 1986 with a single offence of disseminating inflammatory 
material. Do consultees agree? 

[No response] 

 

Consultation Question 42: We provisionally propose to align the defences available to 
innocent disseminators of inflammatory material to ensure consistency as follows:  

1. The provisions relating to performers, rehearsals and recordings of performances 

would apply to both plays and broadcasts. 

2. The defences available to third parties who did not intend to stir up hatred would be 
aligned, so that the offence would not apply to a person who did not realise that the 
material was to be included; did not realise that material was threatening or abusive; 

or did not realise that the circumstances were such that hatred was likely to be stirred 
up. 
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3. Unless intention to stir up hatred is proved, no offence would be committed by 
showing a recording that has been certified by the British Board of Film 
Classification or licensed for cinema performance by a local authority. 

Do consultees agree? 

Yes. Protecting against hate always involves balancing up (i) the right of  individuals to not be 
harmed and to receive abuse because of their identity and then (ii) the right of other 
individuals to express themselves freely. One of the greatest concerns with protecting 

freedom of expression is in the potential over-application of the law, such as if it’s 
inappropriately applied to content which is not genuinely hateful. This overcriminalization 
can also have ‘chilling’ effects if people are concerned about being penalised  and so do not 
speak freely. To put it concretely: In cases where hate has been expressed then the 

perpetrators’ right to freedom of expression is not usually seen as a legitimate defence; such 
behaviour should be prohibited under the law. The greater concern is that any law to protect 
against genuinely hateful expressions will also curtail and constrain non-hateful expressions.  

For this reason, the defences proposed here are important caveats – both for limiting the 

unfair application of the law and also for communicating the importance of protecting 
freedom of expression to the public and other stakeholders. 

 

Consultation Question 43: Under what circumstances, if any, should online platforms such as 

social media companies be criminally liable for dissemination of unlawful material that they  
host? 

If “actual knowledge” is retained as a requirement for platform liability, should this be the 
standard applied in other cases of dissemination of inflammatory material where no intention 

to stir up hatred can be shown? 

[No response] 

 

Consultation Question 44: We invite consultees’ views on whether the meaning of “likely to” 

in the racial hatred offence should be defined in statute (and for any other characteristics to 
which it would apply in future). We further invite views on how might this be defined. 

[No response] 

 

Consultation Question 45: We provisionally propose that intentionally stirring up hatred be 
treated differently from the use of words or behaviour likely to stir up hatred. Specifically, 
where it can be shown that the speaker intended to stir up hatred, it should not be necessary 
to demonstrate that the words used were threatening, abusive, or insulting. Do consultees 

agree? 

Yes. One of the paradoxes of protections against ‘stirring up hatred’ is that whether or not 
language stirs up hatred may not be directly linked to what it expresses; even a subtle 
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expression of prejudice, such as a dog whistle, could influence many individuals and 
motivate them to be hateful. Equally, content which directly incites violence may have little 
effect if the speaker lacks authority or the context does not enable them to reach a large 

audience – who, in any case, might be directly opposed to such incitement. Thus, whether 
content incites hatred is an entirely empirical question rather than something which scan be 
decided a priori. It is also affected by another paradox: in most cases the most hostile 
language will not have stirred up hatred because it may have been removed (if posted online), 

taken down (if expressed through an offline medium, such as through a poster or leaflet) or 
stopped (if in a speech or public announcement).  

Understandably, protections against hate are usually focused on what content expresses and 
whether, based on that expressions, it has the potential to stir up hatred – which is intimately 

connected with the motivations and aims of the author. It is therefore sensible that the law 
contains a provision for whether the speaker intended to stir up hatred. In such cases there is 
no need to demonstrate that the language is threatening, abusive or insulting, although it is 
highly likely that it would be. 

We caveat that it is important that the individual intended to stir up hatred through their 
actions and not just expressed a desire to stir up hatred. That is, the nature of their 
communication must indicate that they had wanted to stir up hatred and this must be 
adequately evidenced. Otherwise, there is a risk of overcriminalization, with the law 

potentially being applied too widely.  

Finally, we also encourage that more detailed guidance is created which explains in what 
circumstances a speaker or communication is considered to ‘stir up hatred’ to charities, 
institutions and organisations. The Charity Commission has produced some guidance, but 

more explicit guidelines would help provide clarity on what speakers risk legal penalties and 
where responsibility lies for the actions of the speaker.7 

 

Consultation Question 46: We provisionally propose that where intent to stir up hatred 

cannot be proven, it should be necessary for the prosecution to prove that: 

1. the defendant’s words or behaviour were threatening or abusive; 

2. the defendant’s words or behaviour were likely to stir up hatred ;  

3. the defendant knew or ought to have known that their words or behaviour were 

threatening or abusive; and 

4. the defendant knew or ought to have known that their words or behaviour were likely 
to stir up hatred. 

Do consultees agree? 

Yes. 

 
7 The Charity Commission (2013), Protecting charities from abuse for extremist purposes. Available at: 
http://www.gov.uk/government/publications/protecting-charities-from-abuse-for-extremist-purposes  

http://www.gov.uk/government/publications/protecting-charities-from-abuse-for-extremist-purposes
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Consultation Question 47: We provisionally propose that there should be a single threshold 
to determine whether words or behaviour are covered by the “likely to” limb of the stirring 

up offences, applying to all protected characteristics. Do consultees agree?  

[No response] 

 

Consultation Question 48: We provisionally propose that the offences of stirring up hatred be 

extended to cover hatred on the grounds of transgender identity and disability. Do consultees 
agree? 

Yes. 

 

Consultation Question 49: We provisionally propose that the stirring up offences be extended 
to cover sex or gender. Do consultees agree? 

Yes. 

 

Consultation Question 50: We invite consultees’ views on whether the definition of hatred for 
the purposes of the stirring up offences should include hatred on grounds of one or more 
protected characteristics. 

Yes.  

 

Consultation Question 51: We provisionally propose that the current exclusion of words or 
behaviour used in a dwelling from the stirring up offences should be removed. Do consultees 
agree? 

Yes. The ‘dwelling’ requirement is a real limit for prosecuting online behaviour which 
typically takes place in an individual’s home. Although this is a dwelling, it is still a public 
space.  

 

Consultation Question 52: We provisionally propose that the current protections in sections 
29J and 29JA apply to the new offence of stirring up hatred. Do consultees agree? 

We invite consultees’ views on whether similar protections should be given in respect of 
transgender identity, disability and sex or gender, and what these should cover. 

[No response] 
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Consultation Question 53: We invite consultees’ views on whether there should be similar 
protections to those in sections 29J and 29JA under the racial hatred offences.  

[No response] 

 

Consultation Question 54: We provisionally propose that prosecutions for stirring up hatred 
offences should require the personal consent of the Director of Public Prosecutions rather 
than the consent of the Attorney General. Do consultees agree? 

[No response] 

 

Consultation Question 55: We invite consultees’ views on whether the current exemptions for 
reports of Parliamentary and court proceedings should be maintained in a new offence.  

Yes. We believe that exemptions such as these are very important for ensuring that sensitive 
and contentious issues relating to identity and prejudice are discussed openly and freely.  

Further, we invite views as to whether there are any additional categories of publication 
which should enjoy full or partial exemption from the offence, such as fair and accurate 

reports of local government meetings or peer reviewed material in a scientific or academic 
journal. 

Yes. Provided that they are given with an adequate warning, the production of hateful content 
and description of hateful events and activities in such publications is critical to free and open 

debate. However, we caution that all publications should take due care when reproducing any 
hateful content and that steps should be taken to minimize the risk of harm, such as by 
keeping any reproductions as short as possible. Publications should only be permissible if 
they are created in ‘good faith’ rather than as a way to circumvent any other legal restrictions. 

 

Consultation Question 56: We provisionally propose that racist chanting at football matches 
remain a criminal offence distinct from the current Public Order Act 1986 offences. Do 
consultees agree? 

[No response] 

 

Consultation Question 57: We provisionally propose that the offence under section 3 of the 
Football (Offences) Act 1991 of engaging in “chanting of an indecent or racialist nature at a 

designated football match” be extended to cover chanting based on sexual orientation. Do 
consultees agree? 

[No response] 
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We welcome consultees’ evidence on the prevalence of discriminatory chanting targeting 
characteristics other than race and sexual orientation, and would welcome views on whether 
the offence should be extended to cover all protected characteristics.  

[No response] 

 

Consultation Question 58: We invite consultees’ views on whether the offence under section 3 
of the Football (Offences) Act 1991 should be extended to cover gestures and missile 

throwing. 

[No response] 

 

Consultation Question 59: We invite consultees’ views on whether the offence under section 3 

of the Football (Offences) Act 1991 should be extended to cover journeys to and from a 
designated football match. 

[No response] 

 

Consultation Question 60: We invite consultees’ views on whether the offence under section 3 
of the Football (Offences) Act 1991 should be amended to include association and perceived 
characteristics. 

[No response] 

 

Consultation Question 61: We invite consultees’ views on whether the current penalty for the 
offence under section 3 of the Football (Offences) Act 1991 of engaging in chanting of an 
indecent or racialist nature at a designated football match, a Level 3 fine, is sufficient.  

[No response] 

 

Consultation Question 62: We invite consultees’ views on whether they would support the 
introduction of a Hate Crime Commissioner.  

Yes.  We support creation of a Hate Crime Commissioner, broadly in line with the proposals 
in the Consultation Report. In 2020 we wrote a report outlining an Agenda for Research Into 
online Hate, and the Commissioner could be well-placed to enable and support the points we 
raised there, which included8: 

1. For researchers, collaborate! 

 
8 Vidgen et al. (2020), An agenda for research into online hate, London: The Alan Turing Institute. Available 
at: https://www.turing.ac.uk/sites/default/files/2020-10/policy-agenda-online-harms_final1.pdf  

https://www.turing.ac.uk/sites/default/files/2020-10/policy-agenda-online-harms_final1.pdf
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2. For funders and policymakers, incentivize! 
3. For social media companies, open up! 

To ensure the Commissioner’s work is a success, we support creation of several formalised 

channels to ensure stakeholder engagement: 

• Civil society forum, including relevant organisations such as Tell Mama, CST, Anti-
Semitism Policy Trust, Glitch, Hope Not Hate, and the Carnegie Trust. 

• Research forum, including academics (e.g. The Alan Turing Institute, Cardiff, 
Leicester, etc.) as well as think tanks (e.g. Demos, the Institute for Strategic Dialogue, 
etc.) and other research agencies. 

• Enforcement forum, including social media platforms and security services. 

Of the functions outlined in the Consultation Report (s20.12), we emphasize the following as 
being of particular importance: 

• Improving the provision of information about hate crime. In 2019 we surveyed 

the available evidence on online abuse and hate and found huge gaps in. We 
summarised that the evidence is, ‘fragmented, incomplete and inadequate’.9 In 
particular, as of 2020, the official hate crime statistics from the Home Office no 
longer include any evidence on online hate. This is a huge omission, and there are 

numerous other problems with how hate crime is evidenced, and how information is 
communicated to stakeholders and the public. 

• Improving reporting of hate crime. Current infrastructure for reporting hate crime 
is limited and is often confusing for people. Particularly, with online hate crime there 

is a lack of clarity and consistency in how hate is reported. This could be easily 
addressed through the provision of better technologies, provided there was sufficient 
stakeholder buy-in. 

• Advocate and raise public awareness: hate crime is a highly contested and 

contentious issue. Many people oppose offering any protections for hate crime and 
dispute whether it should be part of Law. However, it inflicts serious and substantial 
harm on individuals – and can be protected against without undue restrictions on 
freedom of expression or personal privacy. The Commissioner should be a powerful 

advocate for the victims of hate crime, whilst respecting other important values and 
considerations.  

 

 

 

 

 

 
9 Vidgen et al. (2020), How much online abuse is there? Full report, London: The Alan Turing Institute. 

Available at: https://www.turing.ac.uk/sites/default/files/2019-11/online_abuse_prevalence_full_24.11.2019_-
_formatted_0.pdf  

https://www.turing.ac.uk/sites/default/files/2019-11/online_abuse_prevalence_full_24.11.2019_-_formatted_0.pdf
https://www.turing.ac.uk/sites/default/files/2019-11/online_abuse_prevalence_full_24.11.2019_-_formatted_0.pdf
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The Down’s Syndrome Association (DSA)  

 

The DSA is a charity that works across England, Wales and Northern Ireland, focusing on 

all aspects of living successfully with Down’s syndrome. Established in 1970, we 

celebrated our 50th Anniversary this year.    

 

We have around 20,000 members throughout England, Wales and Northern Ireland. The 

Association is in contact with over 120 local Down’s syndrome support groups and a 

range of professionals from different agencies. The aim of the organisation is to help 

people with Down’s syndrome lead full and rewarding lives.  

 

The DSA is the lead provider of information, advocacy, support and training to anyone 

with an interest in Down's syndrome. We are a membership-led organisation, with our 

membership comprising primarily the family-carers (parents) of children and adults with 

Down’s syndrome and a growing membership of adults with Down’s syndrome aged 18+. 

We are well placed to ref lect the needs, attitudes and opinions of people we seek to 

serve. 

 

About Down’s syndrome 

 

Down’s syndrome is a genetic condition, caused by the presence of an extra 

chromosome 21 in the body’s cells. Everyone with the condition will have some degree 

of learning disability. Individuals who have Down’s syndrome aspire to and are able to 

achieve the same life goals as their peers, however, there are many societal barriers to 

this. We strive to challenge discrimination in any form and work to develop communities 

where everyone who has Down’s syndrome is included and able to live a life of their 

choosing. 

 

The number of people in England and Wales with the condition was estimated at 37,0901  

in 2013.  

 
1 Wu J, Morris JK The population prevalence of Down's syndrome in England and Wales in 2011 Eur J Hum Genet 2013 Sep; 

21(9):1016-9. doi: 10.1038/ejhg.2012.294. Epub 2013   
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 

 

Rationale 

 

We welcome this opportunity to comment on your consultation paper. We live in a fast-

changing society and the nature of how individuals interact with each other has changed 

signif icantly over the last decade.  

 

There is a general acknowledgement that the laws which seek to protect the Human 

Rights and dignity of individuals need to adapt to address the changing space that we 

occupy. Nowhere is this more evident than in online environments, where the 

vulnerabilities of individuals who have a learning disability are exposed and the potential 

for individuals to experience hate crime (in the form of bullying, trolling or direct threats) 

is prevalent.  

 

We note that your paper is comprehensive and covers areas that are not directly 

relevant for us to comment. The proposals to extend protection to individuals with other 

characteristics is welcome, however, other representative groups are better placed to 

comment on these and so we have limited our feedback to areas of specific concern to 

us.  

 

It is for this reason we have not completed the online response form, as much of the 

sections would be irrelevant. 

 

General Comments on the Law Commission Hate Crime Consultation Paper 

 

 

Incidence v reported hate crime 

 

It is of concern to us to note from the full report that The Crime Survey for England and 

Wales shows that disability hate crime is estimated to be the second most common form 

of abuse experienced within society. It is a challenge to us all (but not surprising) that 

the number of disability hate crimes reported is far lower. This is borne out by our 

experience of responding to calls for advice and advocacy through our helpline. Many 

individuals who experience (what would reasonably considered to be) a hate crime do 

not report this to the police and therefore much of this occurs below the radar and 

reported disability hate crime would grossly underestimate the true picture.  

 

It is dif f icult, therefore, to assess whether the f ive-fold increase in reported disability 

hate crime over the 8-year period covered by the full report is due to increasing level of 

crime or a greater likelihood of individuals affected to report these crimes. It is probable 

that it is combination of both. Whilst the latter is a welcome development, the probability 

that this form of hate crime has increased is a worrying trend. 

 

 

 

 



 

Characteristics of the population we seek to represent 

 

Disability hate crime would relate to activities directed to anyone who has a disability, be 

this a physical disability or a learning disability. For many disabled people, their disability 

is hidden and this is often the case for individuals who have a learning disability. It is 

often only the diff iculties that an individual might have in understanding and learning 

about the world around them, their ability to communicate with others that indicates 

that they have a disability.  

 

Within the population of people who have a learning disability it is sometimes the case 

that individuals who have Down’s syndrome experience a greater level of target ing for 

prejudice, unequal treatment or abuse. We have worked hard over the last 50 years to 

move away from a medical model of disability and have challenged NHS professionals 

from focusing on the physical characteristics of individuals who have the condition. 

However, for the purposes of assessing the impact of disability hate crime, it is relevant 

to mention that in some cases the physical appearance of individuals who have Down’s 

syndrome makes them more vulnerable to abuse. It may be apparent to perpetrators (or 

potential perpetrators) of hate crime that an individual who has Down’s syndorme has a 

learning disability. This has been the experience of proportion of individuals who have 

Down’s syndrome who have experienced disability hate crimes whilst using public 

transport or making use of community leisure settings, for example. 

 

Barriers to reporting 

 

It is often our experience that informal conversations with people who have Down’s 

syndrome, especially from teenage years onwards, will elicit mention of unhappy 

experiences in their wider communities. These incorporate a range of unpleasant 

situations ranging from staring, name-calling or taunting through to (less frequent) 

intimidation or attack. Whilst many will recount that they talk about these unpleasant 

experiences with their families or peers, few go forward to report this to the police.  

 

There are a number of reasons why this might be: 

 

• A war of attrition, where individuals learn resilience and coping mechanisms to 

brush the abuse aside and consciously or unconsciously deny its existence 

• A fear of not being believed  

• Diff iculties with language and communication, which mean an individual who has 

Down’s syndrome does not always have the vocabulary to  outline what they 

have experienced  

• The means of reporting a potential crime being inaccessible, or the professionals 

who respond to initial report being unskilled in supporting an individual who has a 

learning disability  

 

 

 

 



 

Individuals who have Down’s syndrome and the treatment of their evidence 

 

Occasionally we support individuals who have Down’s syndrome and their families 

through the process of reporting a crime. These are most often incidents of abuse and 

result from a safeguarding concern where physical or sexual abuse is suspected to have 

taken place. It is a sad commentary that a number of these cases have failed to 

progress to a prosecution because the legal system fails to take into consideration (make 

reasonable adjustments) in the treatment of evidence or victim accounts from someone 

who has a learning disability.  

 

The Crown Prosecution Service has failed to move forward with some cases as the 

accounts of the victim have been deemed ‘unreliable’ or do not adequately meet their 

threshold for prosecution. This, together with the fear that this might happen, is 

signif icant in deterring individuals with a learning disability from reporting a crime to the 

police. The process of investigation and taking of victim statements is an ordeal, which 

does not then see a perpetrator being taken to court. 

 

The role of third party (families or supporters) 

 

Individuals who have a learning disability may communicate distress through a change in 

their behaviour. People who know the person well (family carers or supporters) may be 

instrumental in recognising and reporting this. The person therefore making the report of 

hate crime may not be the person directly affected, but a family member or supporter 

who may witness these changes and piece together a series of events, which would lead 

us to reasonably conclude that a potential hate crime has occurred. 

 

‘Stirring up’ offences 

 

This might most clearly be illustrated in the recent case of T-shirts on sale in the UK with 

slogans that were blatantly offensive to individuals who have Down’s syndrome.  

 

 

 

Advertised for sale on Amazon and other online retails sites, the T-shirts said, “Let’s 

make Down Syndrome Extinct!” with an especially offensive logo. These appeared during 



 

a time (spring 2020) when, in the UK, NHS settings are considering the instruction of 

new non-invasive prenatal tests (NIPT) for Down’s syndrome, which has caused a 

signif icant amount of distress and anxiety to many within the community of people who 

have Down’s syndrome and their families. The inference from these T-shirts was that, 

with these new tests, individuals who have Down’s syndrome would no longer exist and 

that this was a welcome development. 

 

The particular issue here is that the mere existence of these T-shirts for sale caused 

distress. Where did responsibility lie? Whilst, thankfully, these T-shirts were not widely 

seen in circulation in the UK, what was the culpability of the manufacturers who printed 

these and what was the responsibility of the retail platforms who advertised these items 

for sale? The manufacturers were based overseas (the U.S.) and the retailer was very 

slow in removing these from sale. 

We would welcome adjustments to hate crime laws that take into account the broad 

scope within which “the written word” can cause offense. 

 

Review of the hostility test 

 

We welcome moves to review the hostility test. We feel that an approach that considers 

whether it would be reasonable to conclude that someone would have experienced 

distress by the existence of printed material, for example the T-shirts identif ied in our 

above recent case. 

 

Emotional Wellbeing and self-esteem 

 

Our work, which brings us into contact with many individuals who have Down’s 

syndrome leads us to understand that many adults (and young people) encounter 

dif f iculties with maintaining their emotional wellbeing and that sometimes the combined 

effects of prolonged, low-level, negativity or the ongoing ‘chipping away’ at their self -

esteem results in them being a group of people who are a greater risk of experiencing 

poor mental health. Over recent years we have seen a signif icant rise in examples of 

adults who have Down’s syndrome who, in early to mid-adult life, experience what is 

termed “mental regression”. These are adults who loose cognitive skills, become 

withdrawn and uncommunicative. These patterns of behaviour can remain for a long 

time and individuals recover only after quite extensive, specialist, interventions.  

 

We celebrate the fact that individuals who have Down’s syndrome are now far more 

included in mainstream society than ever before. Attending mainstream education, 

taking up paid employment, living independently and travelling within their communities. 

Although the majority of interactions will be positive, we also know that people who have 

Down’s syndrome do sometimes experience hostility and are occasionally victims of hate 

crimes.  

 

We must all work together to ensure that we create a society that is respectful and 

celebrates diversity. 
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About the Law Society 

 

The Law Society is the independent professional body for solicitors in England and Wales. We 

are run by and for our members. Our role is to be the voice of solicitors, to drive excellence in the 

profession and to safeguard the rule of law.  

 

On behalf of the profession, we influence the legislative and regulatory environment in the public 

interest. At home we promote the profession and the vital role legal services play in our economy. 

Around the world we promote England and Wales as a global legal centre, open new markets for 

our members and defend human rights. 

 

The profession we represent 

 

Solicitors earn their title through dedication and commitment to legal education, training and 

development. They meet high professional and ethical standards, hold comprehensive insurance 

and a practising certificate which allows them to provide a wide range of advice and services to 

their clients. The Law Society represents the interests of over 180,000 registered legal 

practitioners to government and regulatory bodies and has a public interest in the reform of the 

law. 

 

Solicitors play an essential role helping people throughout their lives. Whether clients are buying 

a house or writing a will, recovering compensation for an injury or defending an allegation of 

wrongdoing, solicitors offer support, guidance and expert advice. 

 

Solicitors also support and advise businesses, from start-ups to major international companies, 

and from central and local government to charities. Solicitors deliver legal services through law 

firms or by working as a trusted employee within an organisation. 

 

This response has been prepared on the Society's behalf with the assistance of members of 

its specialist Criminal Law Committee. The Committee is drawn from a wide range of 

criminal law backgrounds, including prosecutors and defence practitioners, a justices’ clerk, 

an academic lawyer, and a local authority solicitor.   

Introductory comments 

The Law Society is an organisation committed to promoting equality and diversity in the 
solicitors’ profession and for those in contact with the justice system and to eliminating 
unlawful discrimination.  
 
The Law Society agrees with the Law Commission's view that while the current law has 
provided a solid starting point for tackling hate crime, it has developed in an inconsistent, 
piecemeal way. It would benefit from reforms that provide greater consistency, clarity and 
fairness (para 9.2). 
 
In considering any proposal to reform the criminal law, we are conscious of a recent trend for 
this area of law - be it substantive, procedural or sentencing - to have become overly 
complicated. We are also concerned that a very large number of new criminal offences have 
been added to the statute book in the past decade and a half. In our view, of all the different 
areas of law, the criminal law should be among the simplest, and easy to understand and to 
apply, for members of the public and legal professional alike. 
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Accordingly, we approach proposals to create or extend criminal offences cautiously. In our 
view, where new offences are proposed or existing offences extended, it should be asked 
whether the new offence or extension is necessary, in the sense that there exist sufficiently 
strong reasons, amounting to a pressing social need, for the proposed new offence.  
 
We acknowledge the defects set out in the consultation in existing hate crime laws and 
agree that the current legal framework is incoherent and to be found in multiple statutes. We 
therefore support proposals for a consolidating stand-alone hate crime act offering 
consistent protections across grounds, save where there is a need for exceptions. The 
continuing need for hate crime legislation is clearly demonstrated by the very serious 
examples of cases set out in the introduction to the consultation. 
 
We agree that it is illogical that the aggravated offences apply only to offences motivated by 
or demonstrating hostility based on race or religion, and should include the characteristics 
protected by the enhanced sentencing provisions, i.e. hostility based on sexual orientation, 
disability and transgender identity.  
 
We understand the difficulties concerning crimes against disabled people, which centre on 
the ways in which disabled people are exploited by criminals (para 15.40 – 41 and 15.78), 
and which mean the types of offences to which they are subject are often outside the range 
of the aggravated offences.  
 
Where the offence is in range, the fact the legal test is based on a demonstration of hostility 
on the part of the defendant, rather than the targeting of a vulnerable victim, may mean that 
it is difficult to prove as a hate crime.  
 
We do not intend to express a detailed view one way or another on the various options and 
proposals in chapter 15 to amend the legal test of hostility, or the Commission’s preferred 
option to include a crime “motivated by hostility or prejudice’ towards the protected 
characteristic, intended to expand hate crime law to draw in more disability related offending.   
 
We agree with the Commission that an appropriate sentence that reflects the targeting of 
disabled victims can already be determined through sentencing guidelines, which require the 
vulnerability of a victim to be taken into account in assessing the offender’s culpability and 
the harm caused by the offence. The judges’ Equal Treatment Benchbook also helps to 
ensure fairness in court proceedings. 
 
We support the Law Commission’s proposal that there be a set of criteria of demonstrable 
need for new groups to be protected by hate crime law. These criterial are suggested to be: 
1) demonstrable need, based on the prevalence of crime motivated by hostility or prejudice 
toward the group; 2) that additional harm is caused by the targeting based on hostility or 
prejudice to members of that group and to society more widely; and, 3) that the protection of 
the characteristic is suitable for inclusion in the hate crime legislation, in that it would fit 
logically and be workable in practice.  
 
The answers to questions 1 to 15 follow.  

1. Do consultees agree that hate crime laws should, as far as practicable, be brought 

together in the form of a single “Hate Crime Act”? 

Yes. As noted above, in our view the current law has evolved in a haphazard manner 

resulting in the provisions appearing in different statutes; a single statute would make the 
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law clearer and easier to locate for professionals and the public alike. Public understanding 

of the law is essential to protect and promote the rule of law.   

We are agnostic on the question of the creation of the position of hate crime commissioner.   

2. We provisionally propose that the law should continue to specify protected 

characteristics for the purposes of hate crime laws. Do consultees agree? 

Yes, we agree. While other jurisdictions have approached the way in which groups are 

defined for this purpose in different and much wider ways, we agree that the specification of 

characteristics in law makes the law more certain and comprehensible, provides a legal 

basis for responding to the forms of harm, and recognises that certain groups in society 

experience more severe harms as a result of being targeted than others.  

3. We provisionally propose that the criteria to determine whether a characteristic is 

included in hate crime laws should be: (1) Demonstrable need: evidence that crime 

based on hostility or prejudice towards the group is prevalent. (2) Additional Harm: 

there is evidence that criminal targeting based on hostility or prejudice towards the 

characteristic causes additional harm to the victim, members of the targeted group, 

and society more widely. (3) Suitability: protection of the characteristic would fit 

logically within the broader offences and sentencing framework, prove workable in 

practice, represent an efficient use of criminal justice resources, and is consistent 

with the rights of others. Do consultees agree? 

Yes, we agree. If and when additional groups of people experience hate crime as a result of 

their shared characteristic the existence of a set of criteria to determine whether to include 

that group in the hate crime legislation is a sensible way to resolve that question.  

We agree with the suggested criteria. As noted above, we have concerns that the criminal 

law is overcomplicated and can be made difficult to understand when criminal offences are 

used as a means to solve societal problems, but where use of the criminal law is not an 

appropriate tool. Clear and practical criteria will surely help to prevent this. 

We do also note, however, that suitability in ensuring that the protection of the characteristic 

fits logically within the broader hate crime framework, and will be workable in practice, is 

perhaps the most difficult of the three criteria to satisfy.  

4. We invite consultees’ views on whether the definition of race in hate crime laws 

should be amended to include migration and asylum status; and/or language. 

While we agree that the current broad definition of race would already include hostility based 

on migration and asylum status, and language, we do not see any reason not to include 

hostility based on these characteristics, for the avoidance of doubt.  

5. We provisionally propose to retain the current definition of religion for the 

purposes of hate crime laws (we consider the question of non-religious beliefs 

separately in Chapter 14). Do consultees agree? 

We do not have a view on this issue.  

6. We do not propose to add sectarian groups to the groups protected by hate crime 

laws (given that they are already covered by existing protection for “religious 

groups”). Do consultees agree? 
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We do not have a view on this issue.  

7. We invite consultees’ views on whether “asexuality” should be included within the 

definition of sexual orientation.  

We do not have a view on this issue. 

8. We provisionally propose that the current definition of “transgender” in hate crime 

laws be revised to include: • People who are or are presumed to be transgender • 

People who are or are presumed to be non-binary • People who cross dress (or are 

presumed to cross dress); and • People who are or are presumed to be intersex. We 

further propose that this category should be given a broader title than simply 

“transgender”, and suggest “transgender, non-binary or intersex” as a possible 

alternative. Do consultees agree? 

We do not have a view on this issue.  

9. We invite consultee’s views on whether the current definition of disability used in 

the Criminal Justice Act 2003 should be retained?  

The very broad definition of “any physical or mental impairment” is, in our view, clear and 

appropriate (para 11.92).  

While we accept that some people take issue with aspects of the term and advocate 

disaggregating all the various physical and mental conditions, it is very important in the 

context of the criminal law that definitions are simple to apply and flexible enough to ensure 

that a wide array of disabilities and conditions are protected. We therefore have no objection 

to the Commission’s intent to retain the current definition.  

10. We invite consultees’ views on whether criminal conduct based on a wrongly 

presumed lack of disability on the part of the victim should fall within the scope of 

protection afforded by hate crime laws. 

Given the examples outlined in the consultation paper where the CPS has had cases where 

people are targeted because they are wrongly presumed not to have a disability, or to be 

exaggerating their disability (e.g. attacks on blue badge holders and people in wheelchairs 

(see para 11.108)), it seems reasonable to include presumed lack of disability. The type of 

offending in both contexts seems to logically sit within the hate crime regime.  

11. We provisionally propose that gender or sex should be a protected characteristic 

for the purposes of hate crime law.  Do consultees agree? We invite consultees’ views 

on whether gender-specific carve outs for sexual offences, forced marriage, FGM and 

crimes committed in the domestic abuse context are needed, if gender or sex is 

protected for the purposes of hate crime law. 

While we accept that the characteristic of female sex or gender fulfils the criteria of 

demonstrable need and additional harm, both to the victim herself and to women in society 

generally, as set out in the detailed material in the consultation paper, we have concerns 

regarding the suitability of including this characteristic. This is based on the problem, 

acknowledged and discussed in the consultation paper, of how to deal with sexual offences, 

forced marriage, FGM and crimes committed in the domestic abuse context, which are 

predominantly committed against women (see paras 12.116 – 12.141). 
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We consider that the range of suitability concerns, which the Commission acknowledges 

makes it more difficult to satisfy this criterion than the other two, are such that very careful 

though will need to be given to drafting this legislation. We are particularly concerned about 

the issue of ‘double counting’, in that sentences for sexual offences are already long, rightly 

reflecting the seriousness of these offences, which we agree implicitly accounts for the fact 

that in many cases they are targeted towards women.  

Attempting to prove gender-based aggravation could also compound the prosecution’s 

already difficult task in proving rape and other sexual offences, which will further complicate 

these trials and increase the trauma for victims (para 12.122) 

We consider that the proposed solution to this problem - ‘carving out’ and excluding from 

gender-based aggravation these crimes and criminal contexts – may be difficult to draft and 

add a degree of complexity to the legislation.  

We also note the concerns of the Fawcett Society that gender based hate crime aggravation 

could disrupt the understanding that all sexual and domestic abuse offences against women 

are inherently misogynistic and forge an artificial distinction between misogynistic and non- 

misogynistic offences of this type (para 12.117) 

12. We invite consultees’ view as to whether sex or gender-based hate crime 

protection should be limited to women or include both women and men. 

While we acknowledge that evidence clearly shows the need for such protection applies to 

women far more than to men, creating laws that will clearly discriminate against men is likely 

to prove controversial and would be inconsistent with the other hate crime characteristics of 

race, religion and sexual orientation, which are framed in general terms.  

13. We provisionally propose that a protected category of “women” is more suitable 

than “misogyny”, if sex or gender-based hate crime protection were to be limited to 

the female sex or gender.  Do consultees agree? 

We agree that the protected characteristic of “women” is more suitable than “misogyny”, as 

its more easily understood.   

14. We provisionally propose a protected category of “sex or gender” rather than 

choosing between either “gender” or “sex” if hate crime protection were to adopt a 

general approach. Do consultees agree? 

Yes.  

15. We invite consultees’ views on whether age should be recognised as a protected 

characteristic for the purposes of hate crime law. 

Offences against elderly people, in the experience of our members, are often not motivated 

by hostility to the elderly but by the cynical targeting of elderly people because they are 

vulnerable. We agree that a large number of crimes targeted toward older people would 

therefore struggle to fit within the existing hostility test and satisfying this legal test will be 

very difficult.  

A focus on the exploitation of an elderly person’s vulnerability may therefore be better 

captured by existing sentencing guidelines, rather than a statutory aggravation based on 

age. As the consultation paper notes, the Sentencing Guidelines ‘overarching principles: 

seriousness’ states that targeting a vulnerable victim because of their old age or youth 



 
© The Law Society 2020  Page 7 of 7 
 
 

 
 

makes the offender more culpable and the offence more serious. Most guidelines for specific 

offences (e.g. assault) include an aggravating factor where the offence is motivated by, or 

demonstrating, hostility based on the victims’ age (be it old or young).  

As the consultation paper also notes, there are of course a number of criminal laws 

specifically related to offending against children. While the consultation does not envisage 

that age related hate crime law would be applied to those offences, if they were to be, they 

could be unhelpful and disrupt the support specialist agencies are able to give victims of 

child abuse (para 13.109). In our view, this risk militates against including age as a 

characteristic in the hate crime legislation.   

 



The Sophie Lancaster Foundation 

The Law Commission Consultation on Hate Crime 

The Law Commission’s consultation paper, launched on 23 September 2020, makes a number of 

proposals for reform of hate crime laws. These include equalising protection across all of the existing 

protected characteristics, adding sex or gender to the protected strands and establishing criteria for 

deciding whether any additional characteristics should be recognised in hate crime laws. 

The Sophie Lancaster Foundation would like to contribute to the consideration of the last point - 

deciding whether any additional characteristics should be recognised in hate crime laws, specifically 

by the addition of alternative subculture to the protected strands. 

The consultation uses three criteria to examine if a principled case exists for recognising any 

additional characteristics or groups in hate crime laws. These are evidence of demonstrable need, of 

additional harm to the victim and to society and to the suitability of adding such a group to the 

protected strands. This document will go on to consider the suitability in relation to the three 

criteria, for recognising groups from alternative subcultures in hate crime laws, but before that, I 

would like to give an overview of the prejudice and intolerance that people from alternative 

subcultures are subject to. 

Sophie Lancaster was 20 when she was viciously and mercilessly assaulted by a group of youths in an 

unprovoked attack in a Lancashire park. The aggressors had initially attacked Sophie’s boyfriend 

Robert, and when he was unconscious, Sophie cradling his head on her lap, they began a sustained 

and brutal attack on her. Sophie’s injuries were so severe, she died in hospital 13 days later.  

Judge Anthony Russell QC, who presided over Sophie’s murder trial, recognised the attack as a hate 

crime, “equal to all other strands of hate”. He described the attack as "feral thuggery" and said: 

"I am satisfied that the only reason for this wholly unprovoked attack, was that Robert Maltby and 
Sophie Lancaster were singled out for their appearance alone because they looked and dressed 
differently from you and your friends.” 
 
The judge described the Goth community as "perfectly peaceful law-abiding people who pose no 
threat to anybody". 
 
This is the starting point for the Foundation’s contribution to the consultation paper and indeed the 
starting point for my campaign to have alternative subcultures added to the monitored hate crime 
strands. 
 
In paragraph 14.67 of the consultation, the document records that 11 UK police forces have now 
followed GMP in recording hate crime against members of alternative subcultures - that figure is out 
of date, as in fact 17 police forces after GMP now record crime against alternative subcultures (18 in 
total). 
 
What happened to Sophie was a hate crime and was judged and sentenced as such. The College of 
Policing, the professional body for policing, in their Hate Crime Operational Guidance, uses the case 
study of Sophie Lancaster in the chapter Defining Hate Crime. If additional strands are added and 
alternative subcultures is not one of them, how representative are the protected strands if the case 
study used to define hate crime within the police guidance is not one of them? If hate crimes against 
people from alternative subcultures are not part of the legal framework, then how often, 
realistically, will the police and judiciary protect people from alternative subcultures? Following a 



hate crime, will justice depend on the luck of which police officer investigates the crime or on which 
judge tries the case?  
 
The issue with monitored strands is that it automatically focuses attention on hate crimes against 
specific groups of people and therefore diminishes the recognition of hate crime occurring outside 
these strands. If police and judicial system training concentrates on the protected characteristics, 
then is there not yet a hierarchy again, where hate crime against some people or groups is 
recognised less and punished less?  
 
This means that hate crime against these people will be unrecognised, unrecorded, and victims 
unwilling to report it - particularly in groups (like alternative subcultures) where law abiding people 
are used to being seen as the instigators of their own downfall, rather than victims deserving the 
protection of the law.  
 
In Paragraph 10.74 the consultation report states: 
“For some individuals we spoke to, immutability was key. For example, a black woman at a 
community roundtable session emphasised that she could not simply “step out of” her visible 
difference and minority status. She argued that this made the race-based hatred and discrimination 
she experienced significantly more harmful than that experienced by someone who had chosen, for 
example, to join a particular subcultural group. She was not arguing that the crimes targeted at 
subcultural groups are not harmful, but that not all hate crimes are equal. Some are more damaging 
than others, particularly where connected to wider forms of discrimination and oppression 
experienced by a community.” 
 
This paragraph is a telling one. As much as it is quoted in conciliatory way, to reassure the reader 
that it is acknowledging that crimes against subcultural groups are not unharmful, it completely and 
utterly illustrates the prejudice that alternative people face. It is the unashamed view that ‘you are 
choosing to look like this and so bring it on yourself, whereas crimes against me are beyond my 
control’. It is, if unintended, thinly disguised victim blaming. Would you say, “If you are gay you don’t 
have to hold someone of the same sex’s hand”? Or perhaps “If you don’t wear a veil you won’t be 
assaulted”? No, of course not. People have the right to be themselves and not suffer from hate for 
example, because of their race, religion or sexuality and they have the right that the law should 
protect them.  People from alternative subcultures have the same right. Does it really do you less 
harm to be attacked for what clothes you wear or how you look? How can you ever be safe if people 
take exception to you to the point of violence, other than by denying who you are? 
 
People often, unintentionally and intentionally, display alterophobia. A fear of alternative people 
based on difference. Sociologists often explain this as individuals fearing people who look different 
to themselves, combined with a hostility based on the fact that alternative people are seen as 
rejecting what the ‘norm’ is and so choosing to be different. Alternative people aren’t dressing up 
for attention. They are being themselves, just like every other group in society. It often seems that 
the only group who ever choose what they wear are people from alternative subcultures. Everyone 
else just gets up and gets dressed and no one comments but alternative people seem somehow to 
be the only people ‘choosing’ what they wear. That’s what we all do. Every day. It is just that if you 
are from an alternative subculture you can be attacked or murdered for it and somehow still 
frequently seen as complicit in your own attack. The speaker at the round table perfectly sums up 
the reason why alternative people are vulnerable to attack and vulnerable to inequality in the 
protection of the law.  
 
The police, the judiciary and the law, often frequently resonate with the views of that speaker in the 
roundtable discussion. What they are doing when they see the issue as ‘people choosing to be part 



of that group or choosing to wear those clothes’, is passing judgement. Because what they mean, is 
if they chose something different, they wouldn’t be attacked. So, who decides what clothing is 
appropriate for people to wear for them to have the protection of the law? 
 
If Judge Russell hadn’t identified Sophie Lancaster’s murder as a hate crime, then her killers would 
already be out of prison and the crime would not have been recognised for what it is - a hate crime 
solely based on someone taking exception to what someone looks like. In paragraph 10.29, Canadian 
academic Barbara Perry conceptualises hate crime as a display of bigotry and power from a majority 
group towards a minority group – the majority group keeping the minority group in a subordinate 
position. She argues that ‘Hate crime … involves acts of violence and intimidation, usually directed 
towards already stigmatised and marginalised groups’. There is no better description of what 
currently happens to people from alternative subcultures on a daily basis. 
  
The first of the three criteria to be considered for a principled case for recognising any other 
characteristic in hate crime law is the ‘demonstrable need’ criterion. As the report states,  
concrete evidence of the precise nature and frequency of the victimisation of people from 
alternative subcultures is hard to come by, as it is an under-researched topic. What we can say, is in 
addition to the attack on Sophie and Robert, there have been a number of other high profile, 
targeted and violent gang attacks on people from alternative subcultures. In addition, at every 
festival and alternative event we go to, people come to talk and sympathise with us for Sophie’s loss, 
and the strength of the feeling they express is frequently prompted by their fear that they could 
have shared Sophie’s fate as they too had been victims of unprovoked assaults. In fact, Sophie and 
Robert had been assaulted twice before, and similarly to the responses of those in other demonised 
groups, had no confidence in how the police would respond and so had not reported it. 
 
Since hate crimes against alternative subcultures are not currently recorded as a part of the 
monitored strands, it is difficult to find national statistical evidence. Paragraph 14.76 however, notes 
that Greater Manchester Police (who do record crimes against members of alternative subcultures 
as hate crime) recorded 104 hate crimes and incidents directed towards members of alternative 
subcultures from July 2018 to June 2019. Since we know that many alternative people do not have 
the confidence that their complaint will be taken seriously by the police and so don’t report hate 
crime and incidents, we know the actual number will be higher. Paragraph 14.85 acknowledges that 
alternative subcultures are a relatively small group and display a comparable number of recorded 
incidents and crimes to those suffered by another small group – transgender – for which 150 crimes 
and incidents were recorded by GMP over the same period. We support the paragraphs assertion 
that the relative prevalence of crimes based on prejudice or hostility towards alternative subcultures 
may be significantly higher than the absolute prevalence. Paragraph 14.86 also notes that the 
severity of crimes against this group can be high, as was illustrated in Sophie’s case. 
 
The disinclination of alternative people to report hate crime is no surprise when you consider the 
lack of seriousness that such crimes are frequently treated with by the police, even when repeated 
violence is involved. The article ‘It Felt Like a Little War’: Reflections on Violence against Alternative 
Subcultures (Garland, Chakraborti and Hardy, 2015) [Sociology, Vol.49 No. 6] clearly illustrates this: 
 
“These attacks resulted in torn clothes, bruises and cuts, ‘fat lips’, black eyes and even a broken 
nose. That they occurred in a public space and daylight is also troubling as it showed the fearlessness 
of the assailants and their confidence that there would be no comeback from their victims or the 
police. Equally of concern is the fact that these assaults occurred over a period of months and 
contained such high levels of violence … these events provide clear evidence that ‘alternatives’, like 
those from recognised hate crime victim groups, are the subjects of repeated, targeted harassment 
simply because of who they are.” 



The fact that the attacks were in daylight and took place over a period of time is alarming, with the 
perpetrators clearly and rightly convinced that the police would take no action over the assaults. 
Often the most marginalised people, even when they are ones most frequently subjected to 
targeted violence and harassment, are the least likely to report it. 
 
Moving on to consider the additional harm criterion, I will comment in relation to how hate crime 
against people from alternative subcultures harms the victim, the subcultural group and the 
implications for the harm it does do society if it is allowed to go unchecked. 
 
Following on from considerations about identity, Paragraph 14.95 of the consultation states that it is 
plausible that crimes based on prejudice or hostility towards alternative subcultures have the 
capacity to cause increased harm to primary victims with Jon Garland and Paul Hodkinson arguing 
that attacks upon members of alternative subcultures are liable to affect their sense of self-worth, 
self-confidence, security and psychological wellbeing in a manner comparable to the victimisation 
processes and experiences of recognised forms of hate crime. 
 
People who belong to alternative subcultures are just being themselves. The are not ‘adopting’ 
fashion or behaviours, they are living their life in a law abiding way, dressing in a way that feels right 
to them and just being who they are. Hate crime is considered to have greater psychological impact 
and do more harm to the victim than other forms of crime, because it strikes at the heart of who you 
are. How can you ever be safe if just by being you, people who do not even know you, can take 
exception to you because of who you are, or what they think you are? People who belong to 
alternative subcultures do so because it is inextricably, a part of their identity, and the idea that 
membership of a subculture is central to a person’s identity has been supported by many academics 
and is referenced in the consultation.  
 
The harassment and abuse which people from alternative subcultures suffer from does have the 
effect of ‘othering’ them and we know that in many people eyes, ‘different’ means ‘other’ which in 
turn means ‘less’. We frequently hear at events or from emails or from posts on our social media, 
that people have had to change their dress or behaviour since they were too afraid to be 
themselves. When you actually weigh up the importance of what is being said, we are living in a 
society where you can’t dress in certain clothes or have a certain hairstyles or a certain ‘look’ 
without the fear or reality, of attack. When you feel the only option to keep safe is to persistently 
reject who you are, psychologically that denial of self and the subordination of identity 
characteristics, is very damaging. 
 
I understand that there are other groups for whom undeniably, the victim already experiences 
systematic or historic disadvantage based on the targeted characteristic, and for subcultural groups 
this may be less apparent. Having said this, thousands of workshops which we have delivered, all 
bear witness to the demonisation and marginalisation of people from alternative subcultures. The 
comments we hear in our work, reflects the lived experience of many people we talk to. There are 
constant assumptions about people, based on how they look: they are drug users, alcoholics, 
criminals. They have no morals. When society judges in this way, how can it not affect a person’s 
education, career and life prospects when people with these views are making decisions that affect 
your life? Are you the type of person they want in their university, in their place of employment or 
can they trust you with a loan or a mortgage? People from alternative subcultures know all about 
discrimination and hate crime and hate incidents are another attack upon the core of their identity. 
 
It is undeniable that hate incidents and crime have a collective impact on others who share the 
targeted characteristic and therefore commit a secondary harm. Sophie’s murder significantly 
impacted on the feelings of safety in alternative subcultures, particularly in the Goth community. It 



also acts a reminder to those in the community who have suffered from unprovoked assaults that 
what happened to Sophie could have happened to them. This fear plays a part in changing 
behaviours or at the very least takes away feelings of security. 
 
A vitally important and under recognised aspect of hate incidents and hate crime against people 
from alternative subcultures is what this means to society and the harm it does more widely. It is 
very clear to us, as in Paragraph 14.101, that alternative subculture participants “develop 
avoidance strategies, such as steering clear of certain routes, spaces, venues or groups 
of people” to minimise the risk of being criminally targeted. This self-editing behaviour equally 
damages the principle of equality and leads to enhanced perpetrator confidence – such as that 
described earlier, in the article ‘It Felt Like a Little War…’ (2015). 
 
Hate crimes against people from alternative subcultures are a response to the nature of difference 
itself. Not only do aggressors have to feel the full weight of the law if they commit such a crime, but 
society itself has to understand it is not for them to judge who they think the law should protect, or 
who they are sympathetic to. We have a responsibility to ensure that we in society, understand that 
we all share a common humanity but the outward displays of who we are, are diverse and equally 
valid. Any human being suffering from a hate crime needs the equal protection of the law.  
 
The last of the three criteria to be considered is the suitability for adding alternative subcultures to 
the list of protected characteristics. I understand the issues around the practical considerations that 
might arise in connection with the definition of “alternative subculture”. However I think anyone 
reading the College of Policing case study on the hate crime which was the murder of my daughter, 
would not understand the case, not understand it was a hate crime and not agree that it should be 
seen and sentenced as such. I find it difficult to believe that a workable and comprehensible 
definition could not be developed.  
 
Similarly finding other characteristics, for example “philosophical beliefs” less problematic, since “an 
established body of equality and human rights case law exists which can be drawn upon to decide 
whether a belief would be protected”, is surely not a reason to further marginalise a group because 
there isn’t a sufficient body of equality and human rights law to protect them.  
 
I also find it quite emblematic of the prejudice that people from alternative subcultures face when 
the report states “We are not currently aware of any issues which suggest that the practices of 
existing subcultures are harmful to others in society. However, it is not possible to conclusively say 
whether the beliefs or practices of a new alternative subculture will be consistent with the rights of 
others.” This report is seeking to protect people from hate crime and is not a document to enshrine 
all groups’ activities irrespective of the rights of others. If any group’s behaviour damages the rights 
of others, then surely those rights would be protected in law and the group would be subject to that 
law. The only protection we are seeking for people from alternative subcultures is for the law to 
protect them against hate crime and hate incidents and for that protection to be equal to that given 
to any other group on the list of protected characteristics. 
 
 
 
 
 
Dr Sylvia Lancaster OBE 
Chief Executive 
The Sophie Lancaster Foundation 
7 December 2020 
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General Thoughts on ‘Hate’ Speech 

The very concept of hate speech is flawed. It is impossible to define with precision, and  is 

generally considered hateful by reference to the one who objects to it, making it subjective 

and often with no or little regard for the content of the speech itself. It has become a 

weapon in the hands of those who do not want their ideologies, beliefs  and behaviour 

criticised or scrutinised in any way whatever.  

 

Thus Cranmer’s Law: “No matter how decent, intelligent or thoughtful the reasoning of a 

conservative may be, as an argument with a liberal is advanced, the probability of being 

accused of ‘bigotry’, ‘hatred’ or ‘intolerance’ approaches 100%.” (Conservative and liberal 

here refer not to political parties but to worldviews.)  

I have been on the receiving end of hate-filled gestures and words a couple of times. I was 

on a pro-life march peaceably (and silently) protesting against abortion, and the police had 

to hold back the baying and cursing ‘pro-choicers’ (abortionists) who did not mince their 

words. On another occasion I was standing beside a busy dual carriageway in London as part 

of a pro-life commemoration of the 25th anniversary of the 1967 Abortion Act, with each 

person standing 150 yards apart holding up a banner ‘Abortion Harms Women’ or ‘Abortion 

Stops a Beating Heart’. I got abuse from people in passing cars who bothered to shout out 

various expletives. Now undoubtedly there was real anger on display, and possibly hatred 

too, but what of it? If we want to live in a free society, we have to put up with disagreement 

and a heated exchange of views. I don’t think the police would have done anything about it 

in those days – this was the early 1990s and things were saner – and I definitely would not 

have wanted them to. If people had physically attacked me that would be different, but we 

all have to be adult enough to have our ideas and values opposed verbally and vigorously if 

we are to live in a free and diverse society and not go running to the police when we are 

upset. 

Article 10 of the European Convention on Human Rights guarantees that everyone has the 

right to freedom of expression, and in the landmark case of Handyside v. United Kingdom, 

the European Court of Human Rights recognized that: “Freedom of expression constitutes 

one of the essential foundations of society, one of the basic conditions for its progress and 

for the development of every man ... it is applicable not only to ‘information’ or ‘ideas’ that 

are favourably received or regarded as inoffensive or as a matter of indifference, but also to 

those that offend, shock or disturb the State or any sector of the population. Such are the 

demands of that pluralism, tolerance and broadmindedness without which there is no 

‘democratic society’.” 

 



Freedom of speech is vital for a pluralist society, and other precious freedoms (of religion 

and of conscience) are dependent on it, but it is under threat. There are simply not enough 

free speech protections in law. Freedom of speech plainly cannot co-exist with the ‘right’ 

not to be offended; it is the latter that must dropped, not the former.  

I am just a layman. I don’t know what limits there were to freedom of speech in 1970, say; 

we all accept that you can’t cry ‘fire’ in a crowded theatre, nor can you say ‘kill the Papists’, 

and this has always been understood. Let us return to that position, it is enough; all hate 

speech legislation beyond that should be ditched.  

 

Consultation Question 51.  

18.256  We provisionally propose that the current exclusion of words or behaviour used in a 

dwelling from the stirring up offences should be removed.  

18.257  Do consultees agree? 

 

No, I strongly disagree. Ever since the passing of the same-sex ‘marriage’ legislation in 2013, 

disagreement on various issues has been interpreted as hatred as a ploy to close down 

debate. That avoids having to look at the reasons advanced and debate with them; so much 

easier just to cry misogynistic, homophobic, transphobic, racist or (that favourite catch-all) 

fascist, as appropriate; then comes the call to the police or public shaming on social media 

or an email to HR department. People have lost their job due to this ploy, been subjected to 

a torrent of foul abuse or threats, and even been arrested by the police though they admit 

no crime has been committed. 

Disagreement is not hatred; how could a democracy function if that were true? How can 

human learning progress if we must agree with the person who speaks or writes first on any 

subject? Disagreement is not hatred, though it can sometimes be expressed in robust and 

passionate ways. Disagreement is not hatred, but if you don’t agree with this statement you 

stand accused of hate by your own standards (definitely not by mine).  

The country that once prided itself on freedom of speech is gradually chipping away at that 

precious principle. Liberalism has been so infected by cultural Marxism as to become 

illiberal: for many liberals, freedom of speech now means freedom to agree with them, 

which is no freedom at all. As someone said, “Liberals claim to want to give a hearing to 

other views, but then are shocked and offended to discover that there are other views.”  The 

celebrated liberal dictum “I disapprove of what you say, but I will defend to the death your 

right to say it”, is effectively dead. Today’s liberal/LGBT activist/Woke student will defend 

your right to agree with her, but disagree (however reasonably and gently) and she will 

likely call the police. 



‘Hate speech’ has already been used to impose and police new state -sponsored orthodoxies 

in the public sphere; Gramsci’s ‘long march through the institutions’ has triumphed. But an 

Englishman’s home is his castle; for goodness’ sake, let that remain a safe place or we will 

have people afraid to speak their mind in their own homes for fear of being reported. Or is 

that the intention – snuff out Thoughtcrime and Wrongspeak (anything the liberal elites 

disapprove of) altogether? Brave new worlds always end badly. 

Under Articles 9 and 10 of the European Convention on Human Rights (ECHR), incorporated 

into UK law in the Human Rights Act 1998, everyone has the right to freedom of thought, 

conscience and religion, and to express and manifest such beliefs in public without 

interference by public authority.   In the same vein, under Article 8, everyone has the right 

to respect for his or her family and private life … again without interference by public 

authority 
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Introduction 

1. UKLFI Charitable Trust is a Charity whose objects include advancing legal 

education regarding the causes and effects of antisemitism, in particular 

antisemitism which manifests itself with regard to the State of Israel; and 

providing legal support and other help to victims of antisemitism. 

2. We have assisted a considerable number of victims of antisemitic acts, including 

incidents that appeared to us to be hate crimes. We have also addressed legal 

issues relating to antisemitism in our educational programme. 

3. We welcome the care which the Law Commission has taken in its analysis and 

preparation of its consultation paper. However, we are able to contribute some 

additional insights as a result of our specialist experience, which we hope the Law 

Commission will address before finalising its recommendations. Since these raise 

points that have not been fully discussed in the consultation paper, we propose to 

make some general remarks before we address the specific questions. 

The particular seriousness of hatred against Jews 

4. Strong hostility towards Jews is held by a significant number of people and is 

deeply entrenched in some parts of society in the UK as well as other countries. 

Jews are also by far more likely to suffer hate crimes than any other group in 

England and Wales. Figures cited at §11.8 of the Consultation Paper show that 

more religious hate crimes against Muslims are recorded in absolute terms than 

against any other group, but taking into account their share of the population 

(which is about 1/10 that of Muslims) Jews are three times more likely to be 

victims of recorded hate crimes than Muslims. We do not know whether there 

were additional hate crimes against Jews as members of an ethnic group that were 

not recorded as hate crimes against Jews as a religious group. If there were, this 

disparity between Jews and other groups would be even greater. 

5. In addition, many Jews are conscious of the overwhelming genocide committed 

against their people even in apparently advanced European countries in relatively 

modern times. They do not rule out altogether the possibility of a further genocide 

and they certainly see the possibility of hatred of Jews leading to sporadic murders 

and other violence against them in the UK, as have occurred in a number of 

European countries in recent years. As a result, hate crimes against Jews are 

especially alarming for them. In the terms used in the consultation paper, hate 

crimes against Jews are liable to cause particularly serious harm. 

6. While we do not wish to understate the harm caused by other hate crimes, we do 

suggest that the prevalence and entrenchment of hatred of Jews and the 

seriousness of the harm caused by hate crimes against Jews justify particularly 

careful consideration.  
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New forms of hatred of Jews 

7. While classic forms of hatred of Jews have continued, there has been a vigorous 

growth in recent years of new forms of hatred of Jews relating to the existence of 

the State of Israel or disguised as opposition to the State of Israel. In our view, this 

also requires particular consideration. 

8. For many Jews, the restoration and development of the State of Israel are a central 

part of their religious belief, both as a precept and as part of a divine plan. In 

addition, many Jews hold a philosophical belief that the State of Israel should 

exist, and we consider that this belief satisfies all the criteria identified in §14.163 

of the consultation paper for recognition as a protected philosophical belief. We 

note that a belief in Scottish independence has been held to qualify as a protected 

belief (§14.168, citing McEleny v Ministry of Defence [2017] ET (Scotland) 

4105347/2017). In our view, the case for protecting the belief that the State of 

Israel should exist, i.e. Zionism, is much stronger, reflecting as it does both the 

entitlement of the Jewish people to self-determination and their need of a national 

home for their security.  

9. It is also highly desirable to protect the belief that the State of Israel should exist, 

because hatred of Jews as an ethnicity or religion is now often disguised as hatred 

of persons supporting the existence of the State of Israel . Recognition of Zionism 

as a protected belief would ensure that criminal liability for stirring up such hatred 

is not evaded and that crimes motivated by such hatred or where such hatred is 

demonstrated are properly treated as hate crimes. 

10. Protection of this philosophical belief is strongly justified under the criteria 

proposed in §10.89 of the consultation paper. There is a demonstrable need in 

view of the seriousness of hatred against Jews mentioned above and the practice 

of disguising it as hatred of Zionists. There is also additional harm, as mentioned 

above, and it fits logically into the existing framework as a belief with both 

religious and philosophical dimensions. Recognition of these factors strengthens 

the case for protecting philosophical beliefs generally. 

Need to consider meaning of words to addressees and targets 

11. We have found a tendency of police, prosecutors and sometimes judges to 

interpret words as they would be understood to the average English person. In our 

view this can be incorrect. What matters is how the words are understood by the 

persons to whom they are addressed and whose hatred may be stirred up, and by 

the targets of the hatred who are liable to be intimidated. 

12. In some cases, the language may even be likened to a dog whistle, which is 

audible to a dog but not to a human – i.e. the hateful meaning is conveyed to a 

particular group or section of society, but not noticed by average members of 
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society. In this case, it is pointless to consider what the language means to an 

average member of society, just as it would be pointless to ask a human whether 

he heard the dog whistle.   

13. However, we have noticed a tendency of police, prosecutors and even judges to 

assess what the language means to an average person. For example, in some 

circles “Zio” is used as a derogatory term for a Jew, yet highly offensive 

statements about “Zios” to such audiences have been treated merely as political 

statements referring to supporters of Israel.  

14. In our view it would be helpful to amend the legislation to clarify that in 

determining the meaning and effect of words used, particular regard should be had 

to how they are understood by persons to whom they are addressed and by 

persons to whom they refer. 

Deterrence 

15. We are surprised that the consultation paper does not appear to take into account 

the potential value of more severe punishment of hate crimes as a direct deterrent 

to overcome the motivation of the crime by the hatred. It considers at §3.11 the 

indirect deterrent of sending a message that the hatred is wrong, but this message 

is of limited effect on the bigoted. A more important factor in deterring hate crime 

is a prospect of punishment sufficient to override the drive of the perpetrator’s 

hatred.  

16. Based on our experience, this consideration is very relevant to hate crimes against 

Jews, but it may well apply also to other hate crimes. Some hate crime offenders 

persist in offending in the expectation that, even if they are charged and convicted, 

the punishment will not be too serious, particularly for a first offence – and if the 

sanction is only financial, like-minded people will contribute.  

17. For example, those seeking to force Israeli businesses to close, motivated by and 

demonstrating hatred for Israelis, persist in acts of criminal damage, harassment, 

assault, aggravated trespass and public nuisance, in the belief that prosecution is 

unlikely and, even if it occurs, that the punishment will be minor.  

18. In a number of cases, this calculation has proved correct. Businesses have been 

forced to close, and those who have repeatedly committed criminal offences have 

got away with no or negligible punishment. Some Israeli businessmen have 

expressed surprise that laws are not enforced against such conduct in the UK, in 

contrast to their experience in other European countries where their companies 

have operations. 

19. The likelihood of prosecution is also a key factor. As the consultation paper 

observes at §6.14, hate crimes are given some priority by the Police. This is very 
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important in practice, since other crimes not involving violence are often unlikely 

to be prosecuted. 

20. In our view, these are significant considerations in relation to both whether there 

should be additional aggravated offences and sentencing. 

Consultation questions 

We now address the specific questions in the consultation paper: 

Q1: We support bringing hate crime laws together in a single Hate Crime Act. 

Q2: We agree that the law should continue to specify protected characteristics for the 

purposes of hate crime laws. 

Q3: We agree in general with the proposed criteria for determining whether a 

characteristic is included in hate crime laws, with the proviso that satisfaction of the 

“demonstrable need” condition should not be constrained by the way in which data has 

been collected to date. Crime based on hostility or prejudice towards a particular group 

may be prevalent but not recorded by reference to the group, precisely because it is not 

recognised as a protected group, so that there is a “vicious circle”.  

Q4: We have no comments on this, since it is outside our remit. 

Q5: We agree with the retention of the current definition of religion for the purposes of 

hate crime laws. 

Q6: We agree that it is not necessary to add sectarian religious groups to those protected 

by hate crime laws on the basis that they are protected as religious groups. 

Q7-Q19: We have no comments on these issues which are outside our remit. 

Q20: We consider that philosophical beliefs should be recognised as a hate crime 

category, particularly in view of the points made above. 

Q21: We would agree with using the same test of hostility for both enhanced sentencing 

and aggravated offences. 

Q22: We agree with the retention of proof of demonstration of hostility towards a 

relevant characteristic of the victim as qualifying a crime as a hate crime. 

Q23: We would support amendment of the motivation test to cover motivation by 

hostility or prejudice. 

Q24: We incline to the view that it would be better to take the opportunity to move to a 

simpler system in which any crime may be found to be aggravated by hate. Where 

practicable, the maximum penalty should be higher if the crime is found to be 
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aggravated by hate of a protected group; and where there is not practicable, the Court 

should take the aggravation by hate of a protected group into account. 

Q25: We have no comments on these issues which are outside our remit. 

Q26: We would agree with these criteria if the existing system of separate aggravated 

offences is retained with additional offences being added, with the proviso that 

assessment of prevalence should not be constrained by the data that has been collected 

hitherto, since the data may not have been collected precisely because there is no 

aggravated offence. 

Q27: We would agree with the introduction of aggravated versions of communications 

offences. 

Q28: We would agree with creating  aggravated offences of GBH and arson. 

Q29: We would agree with creating aggravated offences of poisoning, threats to kill and 

threatening with an offensive weapon. 

Q30: We consider that there should an offence of aggravated trespass aggravated by 

hate. Deliberate disruption of lawful activity of Israeli owned businesses by trespassers 

motivated by and/or demonstrating hate for Israelis is a problem, and existing sentences 

are inadequate. 

Q31: We have no comments on these issues which are outside our remit. 

Q32: We consider that a provision requiring satisfaction of the legal test in respect of 

“one or more” protected characteristics would be workable and fair, if it does not reflect 

the existing position. 

Q33: We have not reviewed this fully, but suspect that the existing maximum sentences 

for these offences are appropriate. 

Q34: We consider that the Court should be empowered to find a defendant guilty of the 

base offence where only an aggravated offence is prosecuted. 

Q35: As stated above, it seems to us that a hybrid approach would be preferable, with 

the proviso that maximum sentences should be increased where the crime is found to be 

aggravated in cases where this is practicable/ 

Q36: We agree that the enhanced sentencing model should be retained as well as an 

expanded role for aggravated offences, if a hybrid model is not adopted. 

Q37: We agree that aggravation of the sentence should be stated in open court. 

Q38: We are not persuaded that there should be a more flexible approach to 

characteristic protection for the purpose of enhanced sentencing, since this would tend 
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to devalue the concept of hate crime. Additional circumstances can always be taken into 

account in the sentencing.  

Q39: We would support the approach in R v O’Leary. 

Q40: We support extension of the stirring up offences to all material. 

Q41: In principle we would agree with rationalising sections 19-22 and 29C-29F, but 

have not assessed whether this would result in any significant substantive change and, if 

so, whether this would be desirable. 

Q42: In principle we would agree with this rationalisation, but have not assessed 

whether it would result in any significant substantive change and, if so, whether this 

would be desirable. 

Q43: We regard this as a complex subject which requires more detailed analysis. 

Q44: We consider that “likely to” is an ordinary English phrase that does not require 

further definition. However, we would urge the inclusion of a provision that in 

determining the meaning and effect of words used, particular regard should be had to 

how they are understood by persons to whom they are addressed and by persons to 

whom they refer. 

Q45: We would agree with the proposal that it should not be necessary to demonstrate 

“threatening, abusive or insulting” where intention to stir hatred is shown 

Q46: We would support this formulation of the offence where the conduct is shown to 

be likely to stir up hatred but not shown to be intended to stir up hatred 

Q47: We agree that there should be a single threshold of “threatening or abusive” where 

the conduct is likely to stir up hatred but not intended to do so. 

Q48-49: We have no comments on these issues which are outside our remit. 

Q50: We agree that the definition of hatred for the purposes of the stirring up offences 

should include hatred on grounds of one or more protected characteristics. 

Q51: We agree with the removal of the exception for conduct in a dwelling from the 

stirring up offences. 

Q52: We agree with applying protection as in existing section 29JA to the new offence 

of stirring up hatred. We do not agree to applying protection as in existing section 29J. 

This is unduly broad and would drive a coach-and-four through the offence. If the 

conducted is intended to stir up racial hatred, it should be an offence. Similarly if it is 

threatening, abusive and likely to stir up racial hatred. We repeat the points made above 

regarding the seriousness of hatred against Jews and the dangers of allowing it to be 

stirred up. 
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Q53: We repeat our comments on Q52. 

Q54: We do not support a requirement for consent by either the AG or the DPP for 

charging the stirring up hatred offences 

Q55: We would support retention of exemptions for reports of Parliamentary and court 

proceedings but not for reports of local government meetings or scientific journals. We 

fear that these could be abused. A leading medical journal has repeatedly contained 

content likely to stir up hatred of Israelis. 

Q56: We agree with the retention of a separate offence for racist chanting at football 

matches 

Q57: We have no comment on this issue which is outside our remit. 

Q58: We would agree with extending the offence to cover gestures and missile 

throwing. 

Q59: We would agree with extending the offence to cover journeys to and from a 

designated football match 

Q60: We would agree with amending the offence to include association and perceived 

characteristics 

Q61: We think that the maximum penalty should be increased, without detracting from 

the possibility of rehabilitative measures where appropriate 

Q62: We are not convinced that the appointment of a Hate Crime Commissioner will be 

worthwhile. 

 

 

Jonathan D. C. Turner 

Executive Director 

25 December 2020 
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INTRODUCTION 

This response provides UNISON’s opinion on the Law Commission’s proposals to amend hate 
crime legislation for protected characteristics.  

It is not enough to look at protected characteristics in silos, rather they must be viewed through 
an intersectional lens. Examining these characteristics in silos does not demonstrate the full 
effect of changing hate crime legislation and its implications on our membership.  

UNISON uses the term Black in a broad, political, and inclusive sense for people with a shared 
history, and experience racism and diminished opportunities. UNISON’s use of the term is 
broadly consistent with the terms BAME (Black, Asian and Minority Ethnic) or BME (Black and 
Minority Ethnic). 

It is important to note that the need for stronger protections for those with protected 
characteristics has been exacerbated by the COVID-19 pandemic. Although anyone can be 
infected with COVID-19, it is not affecting all communities equally or in the same way. Groups 
which the Equality Act 2010 seeks to protect have been particularly badly affected.  There is 
already evidence of the disproportionate economic impact on women, disabled people, Black 
people, young and older people.  
 
Many UNISON members are impacted by several different forms of hate crime. Throughout 
our response, where there is no evidence, this reflects lack of data collection rather than lack 
of impact. It is therefore essential that some elements of hate crime law are reformed to 
provide better legal protections to these groups, on the same level that is afforded by race-
based hate crime legislation.  
 
Overall, UNISON is positive about the Law Commission’s proposed changes and in our 
response, we draw on the experience of our members collected through recent surveys 
Stronger protection under hate crime law would result in stronger protection of workplace 
rights for our members, many of whom are in low-paid and insecure employment.  

 

ABOUT UNISON 

UNISON is the UK's largest public service trade union with over 1.3 million members. Over 1 
million of our members are women. UNISON has 185,000 Black members, an estimated 
200,000 disabled members, 78,000 LGBT+ members, 64,000 young members and over 
165,000 retired members. Many UNISON members work in traditionally low paid sectors and 
in public services, and for private contractors providing public services including in the 
essential utilities. They include frontline staff and managers working full or part time in local 
authorities, the NHS, the police service, colleges and schools, the electricity, gas and water 
industries, transport, and the voluntary sector. Many of them are part time and low paid, 
working in traditionally low paid sectors like care, catering, security, and cleaning. 
 
UNISON members have a long-standing interest in and commitment to tackling hate crime. It 
is the antithesis of our values and our vision for society. Hate crime affects UNISON members 
in their daily lives but also as workers and service providers. UNISON negotiates workplace 

This consultation response relates to chapters 9, 10, 11, 12, 13, 15, 16, 18, and 19 only. 
For further information please contact c.towle@unison.co.uk, UNISON Senior National 
Officer. 
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hate crime policies on behalf of and in collaboration with our members to raise awareness that 
the expression of hate can be a criminal offence and of the importance of reporting. UNISON 
makes clear that employers have a central role and responsibility in ensuring zero tolerance 
of hate crime and in supporting staff who are affected by it. 

UNISON members have regularly brought motions on hate crime to our democratic 
conferences.  The main concerns expressed in these policy motions that are relevant to this 
consultation are: 

 A lack of awareness of hate crime and what to do to tackle it. 
 The piecemeal nature of current law around hate crime.  
 The apparent hierarchy between protected characteristics and the need for levelling up 

within hate crime legislation.  
 The absence of protections for some groups who experience hate crime, particularly with 

reference to the lack of protections around age and gender-based hate crime. 
 Issues with under-reporting of hate crime as well as difficulties in securing evidence and 

convictions.  

Since the consultation opened, we have asked members about their recent experiences of 
hate at work. We have included some of their words in our response.  We are not suggesting 
that all these experiences amount to hate crime, but they illustrate UNISON members’ 
concerns and demonstrate the need for change. 
 

 

 

 

 

 “I feel sometimes there are too many grey areas and is down to personal interpretation”   

Disabled white male member 

“I don't know exactly what the law is or exactly what constitutes a hate crime.”  

White female member  

“Having worked as a civilian in a police force, I would say that the low number of cases 
going to court and getting a conviction, make victims reluctant to report and only 
encourages the perpetrators to continue.”  

 White male member 

“I was attacked by someone who threw a bottle at me from a moving vehicle and shouted 
a homophobic slur. On another occasion my wife was thrown into a glass window by a man 
who took exception to us holding hands in the street. Her face was broken. I have also 
been verbally attacked, denied opportunities due to my sexual orientation and sexually 
harassed because I am a lesbian - countless times.”  

White lesbian member 
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They also remind us that there is still much to do to tackle racist hate, the area that currently 
has the strongest protections. 

 

 

CHAPTER 9: A PROPOSED MODEL FOR REFORM   

1. UNISON agrees with the creation of a single “Hate Crime Act” to bring together the various 
reforms to hate crime law proposed by the Commission.  The piecemeal nature of current 
legislation and the differing levels of protection make it very hard for most people to 
understand and diminishes its impact. 
 

CHAPTER 10: HOW SHOULD CHARACTERISTICS BE SELECTED? 

2. UNISON agrees with that protected characteristics should be specified for the purposes 
of hate crime laws.  If protected characteristics are not named, wrong assumptions are 
made by both perpetrators and victims as to what the law covers. 
 

 
CHAPTER 11: THE EXISTING PROTECTED CHARACTERISTICS 

 
4. UNISON agrees that the definition of race should be amended to include migration and 

asylum status; and/or language. A central component in racist discourse in the UK 
historically has always been linked to immigration status, real or perceived. However, 
immigrants, refugees and asylum seekers are also specifically targeted for racist 
discrimination and harassment. UNISON members who are migrant workers regularly 
report being subjected to racist comments and violence in the course of doing their jobs.  
Immigration policies can render people particularly vulnerable – for example, Government 
policies which disperse refugees and asylum seekers to places where they are isolated 
and easily identifiable to attacks.1 

 

 
1 https://www.law.ox.ac.uk/research-subject-groups/centre-criminology/centreborder-
criminologies/blog/2017/05/racist-hate 

“It was a manager telling me that people like me shouldn't be working in the Council and that I should 
go back to my takeaway where I belong.”  

Chinese woman member 

“I was called fucking black bastard in severe occasion at workplace and I wonder why is such 
things still happened and nothing is been done. Honestly is a shame we from different ethnic 
background suffer from it even at workplace”  

Black African male member 

“It was during the Brexit votes. I walked into the office the morning after the voting took 
place and was told by a colleague - what was I doing at work and to go back to my country. 
Since Brexit there’s been lots of comments made some seem like a joke and some as a 
person’s point of view and how [they] feel.” 

Greek Cypriot woman member  
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7. UNISON agrees that asexuality should be included in the definition of sexual orientation 
to provide greater protection.  
 

8. UNISON agrees with and welcomes the proposed revision to the current definition of 
transgender, provided the category has a broader title. Although non-binary people and 
people who cross dress fall under the umbrella of ‘transgender’, intersex people do not.  
Intersex people may be transgender, or they may not.  Most intersex people, as with most 
people who are not intersex, live permanently in the gender assigned at birth 
 

9. The term “disability” is often related to the now outdated medical model of disability. The 
more progressive social model, which UNISON adheres to, tends to use the term 
“impairment” and to focus on the fact that disabled people are disabled by society – 
disability is not an inherent characteristic, it is socially constructed by the way our culture, 
society and environment is organised.   

However, while some of our members covered by the current definition might not define 
themselves as having a “disability”, there is currently no other term that is preferable, and 
which would give the same protections to our disabled members.  

Unlike the Equality Act, the definition does not require an impairment to have lasted twelve 
months or more, which protects a broader group of people who are targeted for such 
crimes.  

UNISON is therefore content for the current definition to be retained until such time as 
when a more inclusive term, which acknowledges the social model, is identified. 
 

10. UNISON has no agreed policy on this issue. However, some of our disabled members with 
non-apparent impairments have raised issues with being abused for using disabled 
parking spaces.     
 

CHAPTER 12: GENDER OR SEX 

11. UNISON agrees that gender or sex should be a protected characteristic for the purposes 
of hate crime law. UNISON supports the calls from organisations such as the Fawcett 
Society, Citizens UK and Stella Creasy MP for gender-based hate crime to be recognised 
in England and Wales. More specifically, for “misogyny” – the hatred or dislike of women 
– to be captured by hate crime laws. In 2018 the Fawcett Society noted that there were 
67,000 incidents of hate crime based on sex, 57,000 of which were directed at women. 

UNISON agrees that hate crime laws could prove unhelpful in certain contexts such as 
domestic abuse and sexual offences – for the reasons set out in the consultation 
document: 

 

1) The Fawcett Society has argued forcefully that applying a gender-based hate crime 
aggravation in the context of sexual offences and domestic abuse may forge an 
artificial distinction between “misogynistic” and “non-misogynistic” sexual offences or 
domestic abuse against women. 

2) It could create a hierarchy of sexual abuse including the possibility that sexual offences 
or domestic abuse committed by opposite sex perpetrators would be considered more 
serious than those committed by same sex perpetrators. 
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3) ”Proving” the presence of gender-based prejudices in cases of sexual offences or 
domestic violence is likely to be very difficult. 

4) Limited resources available to combat violence against women and girls (VAWG) might 
be spent more efficiently on perpetrator programmes aimed at preventing VAWG, or 
educational programmes aimed at tackling the prejudicial social norms that arguably 
underpin VAWG, rather than on long sentences for perpetrators. 

5) ”Hate” crime may not be the most appropriate term for an offence. 
6) There are already laws to address gender-motivated sexual assaults. 

A “carve out” for sexual offences, forced marriage, FGM and crimes committed in the 
context of domestic abuse would mean excluding the most serious and harmful forms of 
the gendered abuse that women and girls face. For these reasons UNISON considers that 
a “carve out” for sexual offences, forced marriage, FGM and crimes committed in the 
domestic abuse context is not desirable. 

 
12. UNISON’s position is that the focus of gender-based hate crime should be on women.  We 

agree with Women’s Aid that the term “gender” fails to acknowledge that women are 
disproportionately the victims of abuse and that the inclusion of a gender-neutral term in 
hate crime laws may be more harmful than helpful. 
 

13. UNISON’s position is that the focus of gender-based hate crime should be on women.  The 
term “women” is much more easily understood than “misogyny”. 

 
14. UNISON agrees with the proposal of a provisional category of “sex of gender”. Sex and 

gender are terms that are often used interchangeably.  They are two different concepts 
but for many people their sex and gender are the same. 

 

CHAPTER 13: AGE  

15. UNISON believes that age should be included in hate crime laws. The current situation 
whereby the criminal justice system acknowledges the relationship between age and 
victimisation in other ways is not sufficient. The issue has been discussed at least twice at 
UNISON’s National Retired Members’ Conference. 

UNISON further believes that the three criteria proposed to be applied when considering 
whether a group or characteristic should acquire hate crime protection do relate to age. 

An issue addressed in the Law Commission’s report is whether the criminal targeting of 
older people is linked to hostility or prejudice towards old age. UNISON believes this is the 
case and highlights the evidence provided by Action on Elder Abuse: 

“while crimes against older people which are committed due to the victim’s perceived 
vulnerability comprise a much bigger problem than crimes motivated by hatred or prejudice 
due to the person’s age, they (Action on Elder Abuse) were nevertheless aware that the 
latter type of crime can also be an issue for many older people. This might be due to 
perceptions that older people receive more state support (including financial support) than 
younger people, generational hostility, or disrespect towards older people. They often 
received calls to their Helpline regarding verbal abuse, harassment or general anti-social 
behaviour from younger people, with many older people telling the charity that they believe 
they are being targeted because of their age.” 
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UNISON believes the assumption that somebody is vulnerable, solely because of their 
age, may be characterised as an example of prejudice – in the sense that it involves 
stereotyping an entire group. Therefore, where a victim is targeted because of the 
perpetrator’s age-based assumption of their vulnerability, this could constitute criminal 
targeting based on prejudice towards age. 

Finally, the ongoing COVID-19 crisis has revealed the lower value placed upon older 
people in society. For example, a newspaper opinion piece about the economic impact of 
the coronavirus said that the death of older people might actually be beneficial by “culling 
elderly dependents”. 
 

16. UNISON’s Retired Members’ Conference has not discussed crimes against “people of all 
ages” focusing instead on crimes against “older people”. However, if any age-based hate 
crime should be limited to “older people”, we would want to see sufficient legal protection 
for the victims of crimes affecting younger people, such as child abuse and violent crime 
experienced by the 16 – 24 age category. 

 

CHAPTER 15: THE LEGAL TEST FOR HATE CRIME LAWS 

23. UNISON believes that the current motivation test should be amended. This is because in 
cases of disability hate crime too many perpetrators can escape justice because they have 
not explicitly demonstrated hostility towards disabled people (for example shouting a 
discriminatory slur while undertaking the offence) or been proved to be motivated by 
hostility (for example having a provable hatred of disabled people).  While they may have 
targeted disabled people – and often learning-disabled people in particular – precisely 
because of their protected characteristic, this does not meet either the demonstration or 
motivation tests. This is a palpable failure of the law that needs to be addressed. 

UNISON supports option 4, a specific definition of disability hate crime. This is because 
we believe that disability hate crime is different in its manifestation to other types of hate 
crime and the law needs to acknowledge this. The Equality Act 2010 already encompasses 
the idea that disabled people should be treated differently or more favourably to overcome 
the barriers they face (for example in the concept of discrimination “arising from disability” 
and the duty to provide reasonable adjustments, both of which apply to disabled people 
only). This understanding of the particular barriers disabled people face and the need for 
specific steps to overcome these barriers is consistent with equality provisions and should 
be extended to hate crime legislation.  

UNISON also supports both the Sussex “by reason of” model (option 2) and the “hostility 
or prejudice” (option 3) approaches. Option 2 is wider and if focussed on disability hate 
crime only would not be too broad, which is the Commission’s primary objection to it.  
Option 3 may cover some additional cases as prejudice includes the concept of 
discrimination, although we are not certain that prosecutors would find it any easier to 
prove motivation by prejudice than motivation by hostility when it comes to disability.  

UNISON supports option 4 but would support changes to the motivation test that start to 
make some impact on the number of cases that could be successfully prosecuted as 
disability hate crimes.   
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CHAPTER 16: AGGRAVATED OFFENCES 

24. UNISON agrees that aggravated offences should be retained rather than removed as to 
remove them would be to reduce the legal protection for our members on grounds of race 
and religion, rather than extending protections. 
 

25. UNISON agrees with this. UNISON believes that there should be no hierarchy of hate 
crime and that disability and LGBT+ hate crime should be treated as an aggravated 
offence. Having a different approach for disability/LGBT+ hate crime is unnecessarily 
confusing for our members and leads to a feeling that disability and LGBT+ hate crime are 
not taken as seriously as other types of hate crime. It is also important to our members 
that the aggravated offence is part of the criminal record.   

 

 

 

 

31. UNISON agrees that aggravated versions of sexual offences should not be introduced, 
We agree that that to do so may ultimately prove more harmful than helpful to victims in 
practice in that a requirement to prove the aggravated element of hostility/prejudice may 
make a case even more difficult to prosecute. We also agree that additional “aggravated” 
sexual offences could create unhelpful hierarchies amongst victims, which could ultimately 
risk minimising the harms suffered by those who are unable to prove an additional “hate” 
element was present. However, there should be stronger advice in relation to enhanced 
sentencing, for example where an offence is directed towards a learning-disabled person 
by reason of their disability.   
 
 

“Shouted abuse at, mocked and sworn at in the street for using a walking stick”   

Disabled white female member  

“I have the gait of a much older person due to arthritis; I also now carry a lot of extra weight 
and have been called various names on the street.”   

Disabled white female member 

“In work I was abused verbally by a patient and their family. I was called all sorts of nasty 
homophobic names. I was defended by the consultant on the ward who threatened to throw 
them out.  I have also been physically and verbally attacked in the street several times over 
the years. On one occasion myself and my partner were beaten up and i suffered a head 
injury severe facial bruising and several bruises over my chest and legs”  

White gay member  

“Have been called " queer", "batty boy" by patients as a means of voicing their hostility 
towards me Have had my professionalism inappropriately questioned as patients have 
sought to justify their aggressiveness towards me”  

White gay member 
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CHAPTER 18: STIRRING UP OFFENCES 
 
40. UNISON agrees that stirring up offences relating to “written” material be extended to all 

material. In order for hate crime to be tackled effectively, the law needs to be clear and 
consistent. 

 
48. UNISON does not have policy in this specific area however extending this offence to 

disability hate crime would demonstrate that this crime is taken as seriously as other forms 
of hate crime. 
 

49. We agree that the stirring up offences be extended to cover sex or gender. There is 
compelling evidence that women are disproportionately targeted for certain crimes, in 
particular, online abuse. 

 
50. UNISON has no policy on this specific point, but we do have policy calling for claims under 

the Equality Act to be possible on more than one protected characteristics. We believe the 
same reasoning applies here – victims should not have to choose between their protected 
characteristics when more than one applies. 

 
51. We refer to our answer to question 50. 
 

CHAPTER 19: FOOTBALL OFFENCES 

56. UNISON agrees with the provisional proposal that racist chanting at football matches 
remain a criminal offence distinct from the current Public Order Act 1986.  
 

57. UNISON agrees with this. It is a matter our members have repeatedly raised. It is telling 
that there is not one out LGB+ professional footballer in the United Kingdom. Some football 
clubs have, with LGBT+ supporters, produced a code of conduct for use amongst their 
supporters in their ground. However, many clubs do not have such codes of conduct.  This 
means that often unacceptable behaviour and language goes unchallenged.  
 
Strengthening section 3 by including sexual orientation would make clear that all clubs 
should be acting on homophobia and biphobia, make LGB+ people’s attendance at games 
more enjoyable and make football a safer sport for LGB+ footballers. 

59.  Although UNISON has no specific policy on this, our members’ experiences demonstrate 
how abuse does not stop when people leave the stadium. 

 

“Returning home from shopping on a Saturday afternoon when [I] saw a group of men in a 
football pavilion and on the other side of the road was an elderly white lady passing by and 
someone threw a beer bottle at her. Luckily, it did not make contact but smashed not far 
from her, at this time I had a suspicion that something would happen to me and I had no 
choice but to continue with my path.  As soon as they spotted me one lad with ginger hair 
shouted look there's a N****r and of course more racial abuse followed.  I immediately 
contacted the police when i was just out of sight from them and was given advice to go 
home and keep safe and someone would be round to take a statement. This is not what I 
wanted I feel that they should [of] attended then and there so I could point out these men 
because by the time they did actually arrive they were no longer there and of course no 
independent witnesses to my incident.”  

Black female member 
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Welsh Government Response to the Law Commission Hate Crime 

Consultation Paper – December 2020 

 

Introduction 

 

The Welsh Government welcomes this review by the Law Commission and for the 

opportunity to respond to the consultation. The Welsh Government is grateful to the 

Law Commission for its ongoing engagement with our Hate Crime Criminal Justice 

Board (including meetings on 16 October 2019 and again on 20 October 2020). The 

Board consists of representatives from the four police forces in Wales, CPS Cymru-

Wales, Offices of the Police and Crime Commissioners, the third sector, our 

Regional Community Cohesion Programme, and Victim Support Cymru, as well as 

Welsh Government. The Board provides a unique insight to hate crime in Wales, and 

the Law Commission’s engagement has ensured these were recorded as part of this 

process. We would welcome continued engagement when the summary of 

consultation responses is published. 

 

Since its publication on 23 September, the Welsh Government has raised awareness 

of the consultation process. In an Oral Statement for Hate Crime Awareness Week 

on 13 October 2020, the Deputy Minister and Chief Whip, Jane Hutt MS strongly 

encouraged people to participate, as it is important that the consultation benefits 

from Welsh views and experiences. Welsh Government officials have circulated the 

consultation documents amongst its various equality fora and networks to help 

encourage diverse engagement from Wales in the consultation process. 

 

As part of the development of our response we discussed the consultation at the 

October 2020 meeting of the Hate Crime Criminal Justice Board and liaised with the 

four Chief Constables in Wales. 

 

General Comments 

The Welsh Government recognises there is a lack of parity and consistency in hate 

crime legislation which needs to be addressed. During a debate on hate crime in the 

Senedd on 3 March, the Deputy Minister and Chief Whip, Jane Hutt MS said:  

“We are aware of the frustrations in regard to hate crime legislation in the UK. Hate 

crime laws in the UK have developed in several phases over recent decades, and 

this has led to the situation where the five protected characteristics in hate crime 

legislation—race, religion, sexual orientation, transgender identity and disability—are 

not dealt with in a consistent way.” 

 

The Welsh Government shares the concern of the Law Commission regarding how 

any reform to hate crime laws would potentially align with existing legislation. 

Extreme care will be needed to ensure that any proposals do not conflict with 

existing duties, or inadvertently undermine them. 

 

Likewise, as noted in the consultation, current hate crime legislation is complex and 

we would be opposed to any changes that could further confuse how offences are 
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handled or discourage victims from coming forward. The Welsh Government would 

broadly be in favour of simplifying hate crime legislation. 

 

Any reform of hate crime law has the potential to increase the demand on Police 

forces, the Criminal Justice System, public bodies, and support services, and this 

requires further consideration. 

 

Before any recommendations are formally submitted it will be important to see the 

evidence base supporting the proposed changes, and the rationale arising from that 

evidence base. Any changes must bring effective and meaningful protection for 

people in England and Wales. 

 

We are aware of concerns over the risk of dilution of current hate crime laws which 

would need to be considered. There must be reassurances that existing legislation 

would not weakened by the inclusion of other categories. The protections contained 

within current legislation should be retained, made consistent and strengthened, and 

used as a platform to build further protections. 

 

It is vital that the Law Commission considers the Scottish Government’s experiences 

when reforming hate crime law. This process has received much media coverage 

and attention on social media, including criticism stemming from concerns around 

the perceived impact on freedom of speech if proposals are implemented. 

 

Consultation Questions  

 

Question 1: We provisionally propose that a single “Hate Crime Act” be used 

to bring together the various reforms to hate crime laws proposed in this 

paper. 

 

There is clearly disparity in hate crime law, with different protected characteristics 

receiving different levels of protection. We acknowledge that the piecemeal 

development of hate crime legislation in the UK may have led to confusion but this 

needs to be balanced against the ease of achieving the legislative change required 

via secondary legislation rather than the complex and time consuming process of 

developing primary legislation. The Welsh Government is strongly in favour of 

creating greater consistency in hate crime laws, although clearly more work is 

required to establish whether a single Hate Crime Act would achieve this, and how 

such an act would align with existing legislation.  

 

We would expect UK Government to fully engage with Welsh Government as part of 

any consultation before it proceeded with the development of new hate crime 

legislation. 

 

Question 2: We provisionally propose that the law should continue to specify 

protected characteristics for the purposes of hate crime laws. 
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We agree that the law should continue to specify protected characteristics for the 

purposes of hate crime laws. Breaking down hate crime into these strands provides 

an insight into the wide range of hatred and prejudice in contemporary society, and 

helps to form policies and interventions to address developing trends. It is also 

important to recognise that experiences of hate can be very different between the 

strands. As the consultation paper points out, there is an immutability to these 

protected characteristics which a universal approach to hate would struggle to 

address. The parallels with the Equality Act 2010 are also helpful for consistency and 

clarity. 

 

Question 3: We provisionally propose that the criteria to determine whether a 

characteristic is included in hate crime laws should be: 

 

(1) Demonstrable need: evidence that crime based on hostility or prejudice 

towards the group is prevalent. 

(2) Additional Harm: there is evidence that criminal targeting based on hostility 

or prejudice towards the characteristic causes additional harm to the victim, 

members of the targeted group, and society more widely. 

(3) Suitability: protection of the characteristic would fit logically within the 

broader offences and sentencing framework, prove workable in practice, 

represent an efficient use of criminal justice resources, and is consistent with 

the rights of others. 

 

The lack of academic consensus regarding which characteristics should be included 

in hate crime laws lends weight to the Law Commission’s approach to minimising 

criminality. It is difficult to assess which additional characteristics should be included 

in hate crime laws due to this lack of consensus and the potential unintended 

consequences. That being said, there is need to further explore the potential 

inclusion of additional categories. 

 

If a single ‘Hate Crime Act’ is recommended it would be wise to include a clause to 

enable the list of protected characteristics to later be added to by the Secretary of 

State via subordinate legislation. Such a power should not allow for the removal of 

characteristics.. 

 

Consultation Question 4 

We invite consultees’ views on whether the definition of race in hate crime 

laws should be amended to include migration and asylum status; and/or 

language. 

 

Whilst we believe existing provisions would ordinarily protect most, if not all, migrants 

due to their nationality or national origins, we believe it would be helpful to clarify 

their inclusion within this definition. There is sometimes a narrow interpretation of the 

characteristic of ‘race’ to the unintentional exclusion of those from a migrant 

background. It may be useful to define this as including ‘those born outside the UK’ 
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to ensure this captures asylum seekers and there is no dispute about whether 

immigration status has any bearing on protections bestowed. 

 

In terms of language, this may be helpful to ensure the UK can meaningfully 

implement the rights of individuals to express themselves in their language, as set 

out in various international conventions which the UK has signed and/or ratified 

(including article 14 of the European Convention on Human Rights; Article 30 of the 

United Nations Convention on the Rights of the Child and Article 9 of the Framework 

Convention for the Protection of National Minorities). The term ‘language’ would 

need to be well-defined to ensure there were not unintended consequences of 

implementing this change. 

 

Question 5: We provisionally propose to retain the current definition of religion 

for the purposes of hate crime laws 

 

For consistency and to avoid confusion, there is an argument to align the definition of 

religion with the definition of “religion or belief” used in the Equality Act 2010 and 

Article 9 of the ECHR. If someone with a non-religious belief (such as Humanists) 

can be discriminated against under the Equality Act 2010, it stands to reason that 

they should be able to bring a case to remedy any hate crime which might be 

experienced in extreme cases. However more research into the full implications of 

this would be beneficial. 

 

Question 6: We do not propose to add sectarian groups to the groups 

protected by hate crime laws 

 

We are content for sectarian groups to continue to be covered by the existing 

protection for “religious groups”. 

 

Question 7: We invite consultees’ views on whether “asexuality” should be 

included within the definition of sexual orientation. 

 

If there is enough evidence to show that individuals are experiencing hate crime due 

to being asexual, there is an argument for its inclusion within the definition of sexual 

orientation. As the Law Commission highlights in the consultation paper, the 

inclusion of asexuality would be consistent with the approach currently taken in 

respect of religion, where “lack of religious belief” is included in the definition. 

However, the proposed definition could be clarified to read “both sexes” and “neither 

sex.” 

 

Question 8: We provisionally propose that the current definition of 

“transgender” in hate crime laws be revised to include: 

• People who are or are presumed to be transgender 

• People who are or are presumed to be non-binary 

• People who cross dress (or are presumed to cross dress); and 

• People who are or are presumed to be intersex 
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We recommend further discussions with transgender groups, LGBT+ groups, and 

those individuals captured within the proposed new definition about their experiences 

and their views on the need for change. 

 

We are broadly in support of revisions to the legislation to include the concepts of 

non-binary and intersex identity. However, we are not convinced that a separate limb 

of the definition is required to include those who cross dress, as we believe this is 

likely to be covered under those ‘presumed to be’ transgender or non-binary. Further 

research into the current scale of hate crime targeted at these individuals would help 

to inform the need to broaden the definition. 

 

It is vitally important that transgender people do not lose protection as a result of any 

reform in UK hate crime law. In 2018/19, there was an 88% increase in reported hate 

crime in Wales where transgender identity was the motivating factor. In 2019/20, the 

number rose again with a 10% increase. 

 

On 9 July 2020, Jeremy Miles MS, Counsel General and Minister for European 

Transition and Jane Hutt MS, Deputy Minister and Chief Whip published a joint 

statement of support for Wales’ Trans Communities. The statement highlighted 

Stonewall Cymru’s work to engage with stakeholders to develop an updated 

Transgender Action Plan for Wales and that concerns had been expressed from 

members of the trans community about a potential regression in the Human Rights 

as trans people. 

 

We further believe that it may make sense to reconsider the title of this category as 

‘gender identity’ in recognition of the inclusion of non-binary individuals. Furthermore, 

if a ‘sex’ category is included (see Questions 11-14) then it would be pertinent to 

consider moving intersex individuals under than category instead. 

 

Question 9: We invite consultees’ views on whether the current definition of 

disability used in the Criminal Justice Act 2003 should be retained. 

 

For the reasons of inclusivity identified in the consultation paper, we are content for 

the current definition of disability used in the Criminal Justice Act 2003 to be 

retained, providing this approach is consistent with the views of disabled people 

received as part of consultation. It should be noted that the Welsh Government has 

adopted the Social Model of Disability, which makes an important distinction 

between ‘impairment’ and ‘disability’. The Welsh Government is committed to work to 

increase understanding of the Model across Welsh Government and beyond. 

 

Question 10: We invite consultees’ views on whether criminal conduct based 

on a wrongly presumed lack of disability on the part of the victim should fall 

within the scope of protection afforded by hate crime laws. 

 

https://gov.wales/written-statement-statement-support-wales-trans-communities
https://gov.wales/written-statement-statement-support-wales-trans-communities
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This is evidentially a common experience for disabled people across the UK and it is 

important that their views are received in response to this consultation question. 

However, it is difficult to see how the targeting of those with hidden impairments 

could be seen as motivated by hatred for disabled people. It would seem perverse 

for a perpetrator to be given a sentence uplift for hate crime where they state that 

their actions were actually motivated by genuine concern to ensure disabled people 

can access services which they need. 

 

Such behaviour may be due to the hidden nature of the impairments but criminal 

conduct could then be prosecuted under general public order offences rather than 

the hate crime regime. Nevertheless, seeking the views of those with hidden 

impairments is crucial to ensure they have an appropriate legal remedy when 

criminal actions take place.  

 

Question 11: We provisionally propose that gender or sex should be a 

protected characteristic for the purposes of hate crime law. 

 

In November 2017, the Welsh Government provided £5,000 to support the 

development and analysis of a survey into sexual harassment and misogyny. It was 

agreed that analytical work was required to fully understand the picture in Wales, 

building on the initial work undertaken by South Wales Police. The survey was 

launched by South Wales Police in March 2018 and was open for 3 months. The 

three other Welsh Police Forces were asked to share the survey and help to roll it 

out across Wales. Following assessment of the results, it was recommended that 

misogyny hate crime policy should not be extended by the Police Forces in Wales 

due to a challenging climate where resources have been cut and yet demands are 

increasing. 

 

In March 2018 the then First Minister, Carwyn Jones MS, announced a rapid review 

of gender equality to ensure Welsh Government became a feminist government. The 

Welsh Government commissioned this review to set out how to achieve the ambition 

for greater equality and to address inequalities in legislation and policy. In March 

2020, the Welsh Government published the ‘Advancing Gender Equality in Wales 

Plan’ in March 2020. The plan lists agreed principles for a feminist Welsh 

Government, including the following: 

 

‘A feminist Welsh Government is committed to equality of outcome for all women, 

men and non-binary people and actively works to drive cultural and structural 

change.’ 

 

The intention of the principles is to guide the behaviour and policy making across the 

whole of Welsh Government and to influence policy and legislation. The Plan’s main 

focus is action on devolved matters and it does not feature an objective on hate 

crime legislation. Nevertheless, there is a clear commitment within the principles to 

seek structural change to achieve gender equality. 
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Careful consideration is required to ensure the full implications of making sex a 

strand of hate crime is understood. An example of this is how it would impact the 

legislation to tackle violence against women and girls, domestic abuse and sexual 

violence. It is paramount that any change does not complicate matters for women 

and girls, or reduce the protection they currently receive. 

 

As mentioned earlier, the expansion of the categories of hate crime may result in the 

requirement of additional resource to respond to a potential increase in hate crime 

reporting. We note that data from the Nottingham Misogyny Hate Crime Evaluation 

Report suggested that recording misogyny hate crime did not result in a surge of 

reporting, but this would be a recommendation which needs to be considered by UK 

Government on a UK wide scale. 

 

A very clear definition of misogyny would also need to be developed and consulted 

on with a wide representation of women and girls as part of this proposal. 

 

It is clear that some crimes are committed against women because they are women.  

Much of the online ‘trolling’ directed at females, politicians for example, is 

undoubtedly misogynistic, and certain groups clearly motivated by misogyny.  With 

such exceptions, however, there is already legislation (as laid out in the consultation 

document) that address many of the crimes that are discussed as potentially 

misogynistic crimes.  Introducing further legislation is likely to divert attention from 

the crime that has been committed to focus on whether the crime was motivated by 

misogyny. 

 

Whilst the vast majority of sex or gender motivated crimes are committed against 

women and girls, the legislation would offer unbalanced protection without inclusion 

of crime motivated by a hatred of men. 

 

Our preference would be that the category of sex more broadly was included rather 

than the more specific category of misogyny. 

 

Question 12: We invite consultees’ view as to whether sex or gender-based 

hate crime protection should be limited to women or include both women and 

men. 

We note the Law Commission’s acknowledgement that the Equality Act 2010 

definition of sex does not single out women. For the sake of consistency and parity, 

there is a case for misandry to be treated as a hate crime along with misogyny.  

 

While women are disproportionately affected by sex or gender-based crimes, it is 

important to recognise the effects that such crimes can have on male victims.  

Gender protection should not be limited to women. 
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Question 13: We provisionally propose that a protected category of “women” 

is more suitable than “misogyny”, if sex or gender-based hate crime 

protection were to be limited to the female sex or gender. 

 

If it was decided that “sex or gender-based hate crime protection were to be limited 

to the female sex or gender”, the category of ‘women’ would be more consistent with 

existing hate crime, for the reasons listed in the consultation document. However, as 

stated above, our preference would be for the inclusion of a broader ‘sex’ category. 

 

Question 14: We provisionally propose a protected category of “sex or 

gender” rather than choosing between “gender” or “sex” if hate crime 

protection were to adopt a general approach. Do consultees agree? 

 

The consultation paper makes clear that ‘sex’ and ‘gender’ are different concepts. 

Whilst there is disagreement about the interconnectedness of these concepts they 

should not be used interchangeably. We believe that hate crime laws should utilise 

‘sex’ as the characteristic, rather than ‘gender’. However, the proposed definition 

around transgender identity could be renamed ‘gender identity’ if it is going to include 

those with a non-binary identify. The inclusion of a sex characteristic would also 

enable intersex to align to a more appropriate category.  

 

 

Question 15. 

We invite consultees’ views on whether age should be recognised as a 

protected characteristic for the purposes of hate crime law. 

 

We note the Law Commission’s point that available data indicates that older people 

experience less crime. We also acknowledge the Crime Survey for England and 

Wales (CSEW) data which recorded victims’ perceptions of why they were targeted 

for personal and household crime, estimating the average annual incidence of hate 

crime over a two-year period from March 2016 to March 2018. The data showed that 

81,000 people felt they had been targeted for personal crime based upon their age. 

 

We feel that the tests for including ‘Older People’ within the hate crime regime have 

been met by the law commission review, however, it would be very difficult to prove 

hostility or prejudice towards age, rather than exploitation on the basis of 

vulnerability of older people. It should be noted that the UK has an ageing population 

and hate crime motivated by age is potentially an issue that could grow in prevalence 

over time. Any change to the legislation needs to be more than symbolic and actually 

be able to lead to prosecutions. More work needs to be undertaken to assess the 

likelihood of a sufficient number of successful prosecutions would be. 

 

Consultation Question 16. 

We invite consultees’ views as to whether any age-based hate crime protection 

should be limited to “older people” or include people of all ages. 
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It would be useful to see direct engagement with children and young people on this 

issue. Last year the Welsh Government commissioned Victim Support Cymru to 

conduct research into the experiences of children and young people in regards to 

hate crime. Unfortunately the work will not be complete in time for this consultation 

but the findings could potentially be considered as part of the next stage of the 

process. 

 

In general, children have increased protections under the law. The general category 

of age may introduce confusion about who is covered by the legislation. 

 

Consultation Question 17. 

We invite consultees’ views on whether “sex workers” should be recognised 

as a hate crime category. 

 

The Law Commission provides a variety of evidence which clearly demonstrates that 

sex workers are targeted as victims of crimes due to their status, with a range of 

motivations behind this. It is unclear from the consultation paper whether hate crime 

legislation is the most effective way to protect this group of people from this 

victimisation.  

 

Introducing sex worker as a hate crime category would require very clear definitions 

of what a sex worker is. Sex work is an occupation which sets it apart from most 

other aspects of the hate crime regime which provides additional protections for 

those with immutable or intrinsic parts of their identity. Extending hate crime laws to 

this group could be viewed as watering down the commitment to those who are 

unable to change core aspects of their identity. 

 

Consultation Question 18. 

We invite consultees’ views on whether “alternative subcultures” should be 

recognised as a hate crime category 

 

This issue would benefit from further research into the prevalence of the issue. A 

clear definition would need to be developed as part of any recommendation going 

forward. The definition included in 14.68 may unintentional include many other 

groups which could even include common perpetrators of hate crime. This needs 

careful consideration before any proposals for inclusion in the hate crime legislative 

regime. 

 

Consultation Question 19. 

We invite consultees’ views on whether “people experiencing homelessness” 

should be recognised as a hate crime category. 

 

This would need to be carefully considered as homelessness is a broad category 

and captures not just those sleeping rough, but those in emergency accommodation, 

sofa surfing etc. It is not clear if this recommendation intends to refer to all 

homelessness, or just those sleeping rough or those with a street based life-style. 



10 
 

 

Although homelessness is (hopefully) a temporary phase in an individual’s life, it is 

an intrinsic part of their identity for that period. Individuals cannot simply chose not to 

be homeless in most cases. Therefore, they are a vulnerable group in need of 

protection.  

 

An evidence based approach would clearly be required to understand the level and 

type of crime experienced by those who are homeless, and to understand whether 

this is due to the vulnerability of them and the opportunity to exploit or target 

because of their lack of housing - or whether it is routed in a distain for anyone 

simply because of the characteristic of being homeless. 

 

The consultation paper raises concerns about re-criminalising homeless people who 

may commit crimes against other homeless people due to the extension of the hate 

crime regime. However, it appears unlikely that a court would apply a hate crime 

sentencing uplift relating to the homelessness characteristic if both the victim and 

perpetrator are homeless. 

 

Consultation Question 20. 

We invite consultees’ views on whether “philosophical beliefs” should be 

recognised as a hate crime category. 

 

Lack of religious belief is currently included within the scope of current hate crime 

laws. However, in the consultation paper the Law Commission acknowledges the 

argument that apostates did not feel confident in coming forward as victims of 

religious hate crime, and Humanists they engaged with suggested that part of the 

reason for this was limited awareness that current laws covered “lack of” religious 

belief. 

 

For consistency and to avoid confusion, there is an argument to align the definition of 

religion with the definition of “religion or belief” used in the Equality Act 2010 and 

Article 9 of the ECHR. If someone with a non-religious belief (such as Humanists) 

can be discriminated against under the Equality Act 2010, it stands to reason that 

they should be able to bring a case to remedy any hate crime which might be 

experienced in extreme cases. However more research into the full implications of 

this would be beneficial. Amending the category of religion in this way would prevent 

the need for an additional category of ‘philosophical belief’.  

Consultation Question 21. 

We provisionally propose that the legal test that applies in respect of 

enhanced sentencing should be identical to that which applies to aggravated 

offences. Do consultees agree? 

 

We agree that the legal test applying to both enhanced sentencing and aggravated 

offences should be identical. This would increase understanding and minimise 

confusion. There appears to be no convincing argument in favour of retaining 

distinctive tests for each. 
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Consultation Question 22. 

We provisionally propose that the current legal position – where the 

commission of a hate crime can be satisfied through proof of “demonstration” 

of hostility towards a relevant characteristic of the victim – be maintained. Do 

consultees agree? 

 

Yes, we agree that this ‘demonstration of hostility’ proof should be maintained. Hate 

crimes already receive unsatisfactory prosecution and removing this method of proof 

would further undermine this and the confidence of victims to pursue legal remedy. 

Whether the demonstration of hate at the commissioning of the crime aligns to the 

underlying motivating intent is immaterial to the impact of the crime on the victim and 

wider society. 

 

Consultation Question 23. 

We invite consultees’ views as to whether the current motivation test should 

be amended so that it asks whether the crime was motivated by “hostility or 

prejudice” towards the protected characteristic. 

 

We agree with the reasoning outlined in the consultation paper regarding adoption of 

a slightly widened “hostility or prejudice” test to try to better accord with crimes which 

may be experienced by disabled or older people, where hostility is currently hard to 

prove in a court. The widening of scope is not significant but may be enough to lead 

to a greater level of prosecutions without unjustifiably diluting the purpose of hate 

crime legislation. 

 

Consultation Question 24 

We provisionally propose that the model of aggravated offences with higher 

maximum penalties be retained as part of future hate crime laws. 

 

The consultation paper puts forward a strong case to retain the model of aggravated 

offences with higher maximum penalties, while acknowledging in doing so it also 

retains the complexity of a dual system of hate crime laws, comprising both 

aggravated offences and enhanced sentencing. It is significant that consultees saw 

this mechanism as a core component of hate crime laws, and telling that stakeholder 

groups not already protected by aggravated offences wanted these mechanisms to 

cover their characteristics.  

 

Consultation Question 25 

We provisionally propose that the characteristics protected by aggravated 

offences should be extended to include: sexual orientation; transgender, non-

binary and intersex identity; disability, and any other characteristics that are 

added to hate crime laws (in addition to the current characteristics of race and 

religion). 
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The First Minister of Wales, Mark Drakeford’s 2018 leadership manifesto included 

the commitment to ‘Press the UK government to recognise LGBT+ hate crime as an 

aggravated offence (in line with race and faith hate crime).’ 

 

On 17 July 2019, the Deputy Minister and Chief Whip, Jane Hutt MS, wrote to the 

then Home Secretary, Sajid Javid MP, to urge the UK Government to recognise 

LBGT+ hate crime as an aggravated offence. As the Welsh Government did not 

receive a reply, the Deputy Minister and Chief Whip wrote again on 31 October 

2019, this time to Home Secretary, Priti Patel MP. Following the publication of the 

National Hate Crime Statistics for 2018/2019 on 12 October 2019 and increase in 

reporting across all strands of hate crime, the request to UK Government was 

broadened to recognise hate crime motivated by sexual orientation, transgender 

identity or disability as aggravated offences, bringing them all in line with the manner 

in which racially and religiously motivated hate crimes are prosecuted: 

 

‘Given the significant rise in recorded hate crimes on the basis of sexual orientation 

or transgender identity in England and Wales, I believe that it is time to ensure we 

treat these crimes with the seriousness which they deserve. It is not acceptable for 

LGBT+ community members to experience prejudice and hatred or for their 

experiences to be perceived as somehow less important. In addition, our concerns 

are growing around the rise in recorded hate crimes affecting disabled people.  

 

The Welsh Government will not tolerate any targeting of victims due to their personal 

characteristics or perceived vulnerability and, therefore, we would also urge you 

recognise disability as an aggravated offence.’ In its response the Home Office 

referred Welsh Government to the Law Commission’s review.  

 

We, therefore agree with the proposed recommendation contained within this 

question.  

 

Consultation Questions 26-31 

 

Extreme care is needed to ensure that these proposals do not conflict with existing 

legislation, or inadvertently undermine or weaken it. 

 

In relation to question 26, we do not believe a convincing argument has been made 

that the overall number and relative prevalence of hate crime offending as a 

proportion of an offence should be a factor in deciding whether an aggravated 

version of the offence should be created. If a serious hate crime is committed, it 

should not be relevant whether this happens often or not. Consistency across 

criminal law, the adequacy of existing maximum penalties for base offences and 

whether additional elements of an offence would prove particularly burdensome, are 

all worthy of consideration.  

 

In relation to question 27, it is important that communications offences remain 

consistent. We are also aware of the Commission for Countering Extremism Law 

https://skwawkbox.org/wp-content/uploads/2018/11/manifesto-english-print.pdf
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Review and another Law Commission Review which are also looking at 

communication offences. 

 

For question 28, the creation of aggravated offences for these crimes seems 

acceptable. For questions 29-31 we consider that more expert opinions from those 

involved in the prosecution of cases and victims themselves need to be consulted 

carefully. 

 

We would welcome further research into how these proposals would potentially align 

with existing legislation. 

 

Consultation Question 32 

We invite consultees’ views on whether a provision requiring satisfaction of 

the legal test in respect of “one or more” protected characteristics would be a 

workable and fair approach to facilitate recognition of intersectionality in the 

context of aggravated offences. 

 

 

It is clear that the current legislation struggles to capture the intersectionality of many 

hate incidents and this can leave victims feeling unsatisfied about the way the 

incident was handled. Of the two options proposed for reform, we would prefer that 

the ‘alternative’ approach was adopted as it presents a simpler and more accurate 

reflection of the intersectional nature of many hate incidents. Often a perpetrator will 

lack a full understanding of racial or religious customs and confuse the terminology 

when committing a crime (for example, a young Sikh male may have a headscarf 

forcibly removed but the perpetrator may call this a hijab during the act) which could 

make prosecution of the crime more difficult. The ‘alternative’ approach would 

simplify things by not requiring the prosecution to fully evidence that it was the 

religious or racial motivation which led to the crime, as long as they could 

demonstrate that the crime was motivated by hate of protected characteristics. As 

long as outcome of this consultation is that all the proposed protected characteristics 

receive parity in the way they can be prosecuted, the ‘alternative’ model would be a 

welcome improvement. 

 

Sentencing Guidance and Enhanced Sentencing 

Consultation Questions 33 to 39 

 

These questions discuss extremely important issues pertaining to the likelihood of 

securing hate crime prosecutions and ensuring fairness to all parties. The Welsh 

Government has no direct role in the sentencing of hate crimes and we are therefore 

not best placed to offer detailed arguments regarding the relative merits of 

proposals. 

 

Nevertheless, our work to tackle hate crime has established some key insights which 

the Law Commission should consider when designing final proposals. Firstly, a 

major reason for non-reporting of hate crime and attrition rates between reported 
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cases and successful prosecutions are due to delays and the trauma caused to the 

victim by having to go to Court. Any proposals which are likely to increase delays or 

traumatic courtroom exchanges would not be supported by the Welsh Government. 

 

Secondly, hate crimes harm individuals and wider society when they are committed. 

As a result, the prosecution of a hate crime against an individual also needs to offer 

a wider protection for the community at large. To achieve this, reforms must ensure 

parity across the protected characteristics and ensure that the hate motivation for a 

prosecuted offence appears on the criminal record of a perpetrator. This fair labelling 

of the crime will offer protections to the wider group to which the victim belongs 

through future criminal records checks undertaken for the perpetrator. 

 

Finally, it is crucial that hate crime laws are well-understood by all and their 

existence is supported by the wider community. Dilution of the protected 

characteristics which are covered by the legislation or unintentional inclusion of 

groups such as paedophiles will undermine the confidence of the public and victims, 

and must therefore be avoided. The rationale for including a residual category is 

understood but is not necessary to ensure the legislation keeps pace with societal 

shifts – a Hate Crime Act could include a power to enable the Secretary of State to 

add to the list of protected characteristics via secondary legislation and judges who 

felt that the law was no longer catering for a particular category could draw the 

Security of State’s attention to this fact. This power should not enable the removal of 

categories of protected characteristics by subordinate legislation. 

 

Whilst a consultation question was not asked about the reporting of a hate crime 

sentencing uplift on the Police National Computer database, we are pleased to read 

that this will be implemented. 

 

Stirring up Offences 

Consultation Questions 40 to 54 

 

We are aware that the Law Commission is also undertaking another piece of work 

looking specifically at communication offences, whilst the Commission for Countering 

Extremism is undertaking a Law Review which strays into similar territory. It is crucial 

that the recommendations from the three reviews align, as far as possible, and do 

not undermine each other in any way whilst maintaining their specific focus on hate 

crime, extremism and other issues respectively. 

 

Consultation Question 40 

We provisionally propose that the stirring up offences relating to “written” 

material be extended to all material. Do consultees agree? 

 

The consultation paper does not make a convincing argument of the need to extend 

the stirring up offences to cover ‘all material’ as only one example of a potential gap 

is mentioned and possible alternative solutions are identified. The paper suggests 

that the harm is that cartoons may incite hatred and not just offend but more 
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exploration of this point is needed – would this incitement be captured within written 

material alongside the cartoon? We would welcome further exploration of this issue. 

 

Consultation Question 41 

We provisionally propose to replace sections 19 to 22 and 29C to 29F of the 

Public Order Act 1986 with a single offence of disseminating inflammatory 

material. Do consultees agree? 

 

The proposed changes modernise the Act to ensure that online communications are 

captured. Much hateful content is currently conveyed in this way which makes this 

change useful. 

 

Consultation Question 42 

We provisionally propose to align the defences available to innocent 

disseminators of inflammatory material to ensure consistency as follows: 

(1) The provisions relating to performers, rehearsals and recordings of 

performances would apply to both plays and broadcasts. 

(2) The defences available to third parties who did not intend to stir up hatred 

would be aligned, so that the offence would not apply to a person who did not 

realise that the material was to be included; did not realise that material was 

threatening or abusive; or did not realise that the circumstances were such 

that hatred was likely to be stirred up. 

(3) Unless intention to stir up hatred is proved, no offence would be committed 

by showing a recording that has been certified by the British Board of Film 

Classification or licensed for cinema performance by a local authority. 

 

Do consultees agree? 

 

No comments. 

 

Consultation Question 43 

Under what circumstances, if any, should online platforms such as social 

media companies be criminally liable for dissemination of unlawful material 

that they host? If “actual knowledge” is retained as a requirement for platform 

liability, should this be the standard applied in other cases of dissemination of 

inflammatory material where no intention to stir up hatred can be shown? 

 

Social media platforms such as Facebook, Twitter, Youtube, Gab, 4chan etc. are a 

primary channel for the dissemination of lots of online hate. This can take the form of 

direct bullying, promotion of harmful stereotypes and tropes, the normalisation of 

dehumanising language, the development of radicalising ‘echo chambers’, and the 

undermining of public trust in democratic institutions through ‘fake news’ and 

conspiracy theories. The online sphere is trans-national and, as such, effective rules 

and behaviour norms cannot be unilaterally imposed by any national government. 
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Nevertheless, the Law Commission should propose a set of principles which would 

be recommended for the UK Government to seek supranational agreement upon 

and seek agreement from social media companies to allow their operation in each 

legal jurisdiction. The principles would seek minimum standards for editorial policies, 

moderation and penalties associated with the dissemination of hate on their 

platforms. This would need to include measures which ensure algorithms seek to 

identify and hide abusive comment, before being reviewed by human moderators, as 

well as providing avenues for other platform users to report unlawful material, with 

clear definitions and reasonable timescales for response. Decisions taken by human 

moderators should be peer reviewed with disagreements sent to an external scrutiny 

panel comprised of hate crime experts (including victims) to assess whether the 

standards have been upheld or whether a revision to guidance and/or processes are 

required. Should these standards repeatedly not be met, the social media company 

should be held criminally responsible with penalties imposed based upon a 

percentage of turnover in the relevant legal jurisdiction. 

 

The ‘actual knowledge’ defence may need to be tweaked because the hypothetical 

example given in the consultation paper implies that ‘X’ does have knowledge that 

‘Y’ is disseminating material likely to be unlawful. It is unclear why a conviction was 

not possible in this case. 

 

Consultation Question 44 

We invite consultees’ views on whether the meaning of “likely to” in the racial 

hatred offence should be defined in statute (and for any other characteristics 

to which it would apply in future). We further invite views on how might this be 

defined. 

 

We do not offer comments other than to say that no reform should raise the bar of 

prosecution of hate crimes from where it currently rests. Those involved in the 

prosecution of hate crimes and defence of the accused would be better placed to 

offer their views. 

 
Consultation Question 45 

We provisionally propose that intentionally stirring up hatred be treated differently 

from the use of words or behaviour likely to stir up hatred. Specifically, where it can 

be shown that the speaker intended to stir up hatred, it should not be necessary to 

demonstrate that the words used were threatening, abusive, or insulting. Do 

consultees agree? 

 

We agree with the proposal to treat the intention to stir up hatred differently from the 

use of words or behaviour likely to stir up hatred. We often see examples of those 

who understand the law and moderate their behaviour or words to ensure their 

framing of an issue does not meet the threshold of conviction. 

 

Consultation Question 46. 
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We provisionally propose that where intent to stir up hatred cannot be proven, 

it should be necessary for the prosecution to prove that: 

(1) the defendant’s words or behaviour were threatening or abusive; 

(2) the defendant’s words or behaviour were likely to stir up hatred; 

(3) the defendant knew or ought to have known that their words or behaviour 

were threatening or abusive; and 

(4) the defendant knew or ought to have known that their words or behaviour 

were likely to stir up hatred. 

 

Do consultees agree? 

 

We broadly agree with the proposed wording contained within the consultation 

paper.  

 

Consultation Question 47. 

We provisionally propose that there should be a single threshold to determine 

whether words or behaviour are covered by the “likely to” limb of the stirring 

up offences, applying to all protected characteristics. Do consultees agree? 

 

If so, would consultees favour applying a single threshold of “threatening or 

abusive” but not “insulting” words to prosecutions brought under the “likely 

to” limb? 

 

We agree with the Law Commission’s proposal. Whilst removing the word ‘insulting’ 

from the law in relation to racial hate crimes could be seen as a watering down of 

provisions, the evidence from the Crown Prosecution Service that no hate crimes 

prosecutions had relied on that particular word is reassuring. The move towards 

parity of provisions between the protected characteristics means that the removal of 

the word ‘insulting’ would reassure those who fear that legitimate criticism of religion 

may be within scope of hate crimes in future. The proposed simplification of stirring 

up hatred provisions proposed above should also ensure there is no weakening of 

provisions in practice. 

 

Consultation Question 48. 

We provisionally propose that the offences of stirring up hatred be extended to 

cover hatred on the grounds of transgender identity and disability. Do 

consultees agree? 

 

Yes, we agree – as previously mentioned, we support parity across the protected 

characteristics. 

 

Consultation Question 49. 

We provisionally propose that the stirring up offences be extended to cover 

sex or gender. Do consultees agree? 
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We agree with parity across the protected characteristics, subject to our answers 

earlier in this paper relating to the protection of those falling within the ‘sex’ and 

‘gender identity’ categories under hate crime protections. 

 

Consultation Question 50. 

We invite consultees’ views on whether the definition of hatred for the 

purposes of the stirring up offences should include hatred on grounds of one 

or more protected characteristics. 

 

As stated in the response to question 32, often a perpetrator will lack a full 

understanding of racial or religious customs and confuse the terminology when 

committing a crime which could make prosecution of the crime more difficult. The 

proposal in question 50 would simplify things by not requiring the prosecution to fully 

evidence that it was the religious or racial motivation which led to the crime, as long 

as they could demonstrate that the crime was motivated by hate of protected 

characteristics. As long as outcome of this consultation is that all the proposed 

protected characteristics receive parity in the way they can be prosecuted, the 

proposal in question 50 would be a welcome improvement. 

 

Consultation Question 51. 

We provisionally propose that the current exclusion of words or behaviour 

used in a dwelling from the stirring up offences should be removed. Do 

consultees agree? 

 

We agree with the proposal to remove this exemption from the legislation. The 

current exemption does not sufficiently consider the circumstances of those from 

different backgrounds who may be unrelated but share a house. Similarly, it does not 

consider the potential harm which may come to carers, social workers, healthcare 

professionals or others from diverse backgrounds who may need to visit the 

perpetrator in their home. Finally, the current legislation does not specify that the 

exemption covers only the home of the perpetrator – in fact, they could be visiting 

the homes of victims and engaging in abusive behaviour which might be protected 

under the law. Removing the exemption would not prevent an individual from 

expressing themselves in their own home but there would be potential 

consequences if others were later harmed by this. 

 

Consultation Question 52. 

We provisionally propose that the current protections in sections 29J and 

29JA apply to the new offence of stirring up hatred. Do consultees agree? 

 

We invite consultees’ views on whether similar protections should be given in 

respect of transgender identity, disability and sex or gender, and what these 

should cover. 

 

We agree that the current protections in sections 29J and 29JA should apply under 

the new offence and that they should be extended to give parity to the additional 
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protected characteristics. However, we believe more work is required to identify 

additional protections which should be covered under these provisions. This is likely 

to be an extremely controversial piece of work but also have a chilling effect on free 

speech if too narrowly defined or undermine the effectiveness of the legislation if too 

broadly defined. Rather than specify particular subjects which are considered to be 

worthy of debate, it may be better to try to refine the common threads identified in 

paragraph 18.274 of the consultation paper to develop a framework for legitimate 

debate which has limited scope but is flexible as societal attitudes change. 

 

Consultation Question 53. 

We invite consultees’ views on whether there should be similar protections to 

those in sections 29J and 29JA under the racial hatred offences. 

 

As previously stated, we favour parity under the new legislation for protected 

characteristics. It therefore follows that 29J and 29JA protections should be 

considered with the racial hatred offences. However, we would reject the approach 

proposed in the consultation paper and instead encourage further work aligned with 

the approach we set out in our answer to question 52. 

 

Consultation Question 54. 

We provisionally propose that prosecutions for stirring up hatred offences 

should require the personal consent of the Director of Public Prosecutions 

rather than the consent of the Attorney General. Do consultees agree? 

 

Yes, we agree. 

 

Consultation Question 55. 

We invite consultees’ views on whether the current exemptions for reports of 

Parliamentary and court proceedings should be maintained in a new offence. 

Further, we invite views as to whether there are any additional categories of 

publication which should enjoy full or partial exemption from the offence, such 

as fair and accurate reports of local government meetings or peer reviewed 

material in a scientific or academic journal. 

 

We believe that the current exemptions for reports and Parliamentary and court 

proceedings should be maintained. 

 

Consultation Question 56. 

We provisionally propose that racist chanting at football matches remain a 

criminal offence distinct from the current Public Order Act 1986 offences. Do 

consultees agree? 

 

Yes, we agree that this offence should be retained. 

 

Consultation Question 57. 
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We provisionally propose that the offence under section 3 of the Football 

(Offences) Act 1991 of engaging in “chanting of an indecent or racialist nature 

at a designated football match” be extended to cover chanting based on 

sexual orientation. Do consultees agree? 

 

We welcome consultees’ evidence on the prevalence of discriminatory 

chanting targeting characteristics other than race and sexual orientation, and 

would welcome views on whether the offence should be extended to cover all 

protected characteristics. 

 

We agree with the proposal to extend the offence to the other protected 

characteristics which we have discussed in this consultation response. Football 

chanting is different to many other types of public order offences in the sense that 

this is group behaviour targeted towards an individual with a protected 

characteristics (or perceived to have a protected characteristic), or towards an 

opposition team who are perceived to have an association with a group which share 

a protected characteristic. This is not acceptable, whether racist, homophobic, anti-

Semitic or otherwise. 

 
Consultation Question 58. 

We invite consultees’ views on whether the offence under section 3 of the Football 

(Offences) Act 1991 should be extended to cover gestures and missile throwing. 

The extension of the provisions to include gestures and missile throwing are 

welcome, though they will need to be defined as somehow connected to the 

protected characteristic being targeted. Non-hate crime offences exist to prosecute 

generalised missile throwing but there will need to be an evidential basis greater 

than simply the target of the throwing possessing a protected characteristic to secure 

a hate crime prosecution. 

 

Consultation Question 59. 

We invite consultees’ views on whether the offence under section 3 of the 

Football (Offences) Act 1991 should be extended to cover journeys to and from 

a designated football match. 

We agree with this proposal. 

 

Consultation Question 60. 

We invite consultees’ views on whether the offence under section 3 of the 

Football (Offences) Act 1991 should be amended to include association and 

perceived characteristics. 

Yes, we agree with this proposal. 
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Consultation Question 61. 

We invite consultees’ views on whether the current penalty for the offence 

undersection 3 of the Football (Offences) Act 1991 of engaging in chanting of 

an indecent or racialist nature at a designated football match, a Level 3 fine, is 

sufficient. 

 

The Welsh Government is not well-placed to comment on the appropriateness of 

maximum fines. The views of those prosecuting hate crimes (to ensure consistency 

with offences in other settings) and the experiences of victims (to understand 

whether the maximum fine matches the impact on the victim) are more appropriate 

sources to respond. 

 

Consultation Question 62 

We invite consultees’ views on whether they would support the introduction of 

a Hate Crime Commissioner. 

 

The Welsh Government has previously created commissioner roles, including the 

Welsh Language Commissioner, the Older People's Commissioner for Wales, the 

Children’s Commissioner for Wales and Future Generations Commissioner for 

Wales. The commissioners have provided an independent voice and have been a 

champion, raising awareness in each area and pushing for change and 

improvement. We are therefore familiar with the potential benefits of Commissioner 

roles to address major issues and drive change. 

 

However, it appears that a Hate Crime Commissioner may duplicate the roles of 

several Government Departments and organisations and potentially introduce more 

confusion. In Wales, the Welsh Government takes an active role in convening the 

Hate Crime Criminal Justice Board Cymru, which brings together the Police Forces, 

Police and Crime Commissioners, Victim Support and Third Sector partners to 

oversee hate crime policy development. Furthermore, we fund the Wales National 

Hate Crime Report and Support Centre which offers bespoke support to all hate 

crime victims. It is hard to see how the introductions of a new Hate Crime 

Commissioner would not undermine or duplicate the work we have in place. 

 

That being said, it is clear that more work is required to ensure hate crime is properly 

understood by victims, perpetrators are discouraged, crimes are recorded correctly 

and victims are supported effectively. Additional resources to aid this work would be 

gratefully received and £1m per annum (consultation paper estimated costs of a 

Commissioner) shared between the Home Office and Welsh Government could help 

with this work. 
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Further discussion and consideration would be required in regard to the territorial 

remit of a Hate Crime Commissioner in relation to Devolved Administrations, the 

need and reasoning behind appointing one, and the associated resource involved. 



 

Women’s Aid Federation of England Submission to the Law Commission’s Hate Crime 

Laws consultation 

 
Women’s Aid Federation of England (WAFE) is the national charity working to end domestic 
abuse against women and children. We are a federation of nearly 170 organisations which 
provide just under 300 local lifesaving services to women and children across the country. 
Over the past 45 years, Women’s Aid has been at the forefront of shaping and coordinating 
responses to domestic abuse through practice, research and policy. We empower survivors 
by keeping their voices at the heart of our work, working with and for women and children by 
listening to them and responding to their needs.   
  
WAFE welcomes the opportunity to submit a response to the Law Commission’s Hate Crime 
Laws consultation. Our response focuses on questions relating to our area of expertise, and 
includes the following key points: 
 

 Women’s Aid understands the importance of addressing the current gaps in hate 

crime law by including women as a protected characteristic. 

 If such a characteristic was to be introduced, we strongly urge the Commission to 

limit the characteristic to women in recognition that: women are the only group to 

satisfy both the demonstrable need and additional harm proposed criteria; and the 

requirements set out in international conventions signed up to by the UK. 

 If this hate crime provision was gender neutral, Women’s Aid would be unable to 

support the Commission’s proposal and are clear that this could do more harm than 

good.  

 We recognise that there are a range of complexities in how including women as a 

form of hate crime would overlap with the violence against women and girls (VAWG) 

framework. We are therefore supportive of the need to carve out VAWG crimes, but 

recognise the inherent challenges with this and would need to undertake further 

detailed consultation with our membership if legislation progressed in this area.  

 We call for further consultation on the proposal to introduce a Hate Crime 

Commissioner.  

We provisionally propose that the criteria that should be considered for the addition 

of any further characteristics into hate crime laws should be: 

• Demonstrable need: evidence that criminal targeting based on prejudice or 

hostility towards the group is prevalent. 

• Additional Harm: evidence that criminal targeting based on hostility or 

prejudice towards the characteristic causes additional harm to the victim, 

members of the targeted group, and society more widely. 

• Suitability: protection of the characteristic would fit logically within the broader 

offences and sentencing framework, prove workable in practice, represent an 

efficient use of resources, and is consistent with the rights of others. 

Do you agree? 

Women’s Aid agree with the proposed criteria, in particular the inclusion of demonstrable 

need and additional harm. The Law Commission’s review demonstrates clearly that criminal 

targeting towards women is high prevalent, and causes harm not only to individual women 

but women’s experiences of safety more widely. Threats, street harassment including 

‘upskirting’ and online abuse towards women will often intersect with other identities, 



including race, ethnicity, sexuality and disability. It is important that crimes towards women 

include an intersectional lens to prevent further harm by upholding systems of inequalities.  

We provisionally propose that gender or sex should be a protected characteristic for 
the purposes of hate crime law. Do consultees agree? 

We agree that there is a gap within current hate crime law that recognises the criminal 
targeting of women on the basis that they are women. Hate crimes are a category for 
criminal behaviour where hostility and prejudice towards an aspect, or perceived aspect, of a 
victim’s identity will have played a role in their victimisation. Women continue to be a clear 
omission from this framework in England and Wales, in contrast to many other jurisdictions.  

The Law Commission’s consultation paper sets out clearly that there is ‘demonstrable need’ 
for the inclusion of women within the hate crime framework. However we do recognise that 
the evidence presented to support this is largely focused on experiences of crimes which are 
already recognised as gender-based violence - domestic abuse, sexual violence, forced 
marriage, so called ‘honour-based crimes’, FGM and other forms of VAWG. As we set out in 
our response to question 11 there are a number of complexities with how including misogyny 
as a hate crime would impact on the existing framework for VAWG crimes. 

However we would also point to wider evidence of criminal targeting towards women that 

exists outside of the VAWG crime framework – including threatening and intimidating 

behaviour, harassment, and harmful online communications. For example, a survey of over 

1000 young women aged 14-21 in the UK by Plan International in 2018 found that: 38% had 

experienced verbal harassment like catcalling, wolf whistling and sexual comments; 15% 

had been touched, groped or grabbed; and only 20% said someone had responded in a 

helpful way. These behaviours have direct and harmful impacts on women in society as a 

whole; a 2016 YouGov survey for Plan International found that 63% of adult women (63%) in 

Britain say they feel unsafe walking alone after dark. 

This targeting is inherently linked with hostility or prejudice towards women and their place in 

society – and are part of a range of attitudes and behaviours that systematically oppress 

women and form part of the ‘‘continuum’ of VAWG. As previous research in this area has 

found, including the targeting of women within hate crime law has symbolic value. We 

consider it would help to challenge the normalisation of sexism and sexual harassment on 

the street and in public life, and protect women from threats, intimidations and assault. It 

would send a clear signal that sexism and harassment is unacceptable in our society, and 

challenge the attitudes and norms that continue to underpin women’s inequality.  

We do recognise, however, that including women within hate crime law but excluding most 

forms of gender-based violence from this framework – for the reasons set out in response to 

the question 11 – would be inherently contradictory. Whilst we recognise the importance of 

targeting misogyny as a form of hate crime, we feel that the number and range of 

complexities in how this would currently work are very significant. We would need further 

detailed consultation and discussion with our member services on the impacts of legal 

change in this area, which we have not been able to do in this consultation period.  

We invite consultees’ views on whether gender-specific carve outs for sexual 
offences, forced marriage, FGM and crimes committed in the domestic abuse context 
are needed, if gender or sex is protected for the purposes of hate crime law. 

We are supportive of the need to carve out specific gender-based crimes for a number of 
key reasons. Due to our area of expertise, we largely focus on to crimes committed in a 
domestic abuse context in our response to this question, and we would urge for the Law 
Commission to consult with a range of VAWG experts when developing the ‘carve-out’. 



The consultation paper sets out a number of key reasons for carving out VAWG crimes, 
which we agree with. Firstly, including VAWG crimes within the hate crime framework could 
undermine the understanding of VAWG as inherently misogynistic – with the result, for 
example, that some domestic abuse offences may be categorised as motivated by hostility 
towards women and some that aren’t. This would not be helpful for the societal 
understanding of and response to VAWG crimes. In addition, the additional burden of 
specific proof of hostility would create ‘hierarchies’ of victims – differentiating those who were 
able to prove the additional hostility with those who were not. We believe this challenge 
would be significant within the current criminal justice system, as we are not confident that 
the police and prosecutors would routinely identify and ‘prove’ a perpetrator’s motivation in 
this way. 

We also do not want to underestimate the challenge of developing a carve-out.  In addition 
to the crimes listed above, we would suggest that the Commission considers the inclusion of 
so called ‘honor based’ abuse and consults with wider VAWG experts about other forms of 
VAWG which may need to be included – for example spousal abuse, abandonment and 
‘cuckooing.’ Again, Women’s Aid would need further consultation with our members across 
England on the specific crimes we would want to carve out if legislation was to proceed in 
this area. 

However, there is also a wider government policy change that further confuses this issue. 
We cannot consider this proposal in isolation from the current government proposals to de-
link domestic abuse from a long-established, hard-fought for VAWG strategy and framework. 
The creation of a separate domestic abuse strategy creates a difficult and unhelpful 
situation, and the VAWG sector have made clear that they oppose the development of such 
a strategy. The idea of de-linking domestic abuse and VAWG is extremely concerning on a 
number of grounds; it will undermine international commitments and conventions; ignores 
the shared drivers of all types of VAWG and the realities of women’s interconnected 
experiences; and will disproportionately impact specialist services led ‘by and for’ Black and 
minoritised women, LGBT+ survivors and Deaf and disabled women who support survivors 
of sexual violence, domestic abuse, so called ‘honour based’ abuse, forced marriage, FGM 
and other forms of VAWG in an integrated way.  

Therefore setting out which gender-based crimes should be ‘carved out’ for the purposes of 
hate crime law would be important for the issues raised in the Law Commission consultation 
- but is currently practically extremely challenging given this wider context. Furthermore 
whilst overlapping VAWG and hate crime would provide another opportunity to tackle the 
sexism and misogyny which underpins women’s experiences of violence, and highlight that 
these crimes are unacceptable within the law, it would also involve major practical and 
conceptual difficulties and could result in problematic assumptions about the nature of hate 
crimes versus the nature of VAWG1. As stated in response to the first part of question 11, we 
do therefore consider that the number and range of challenges in how the inclusion of 
women within the hate crime framework would intersect with VAWG remain very significant. 

We invite consultees’ view as to whether sex or gender-based hate crime protection 
should be limited to women or include both women and men. 

We strongly agree that a reform in this area must be limited to women, in recognition that 
women are disproportionately the victims of criminal targeting on the basis of their sex and 
gender. We welcome the Commission’s acknowledgment that women are the only group to 
satisfy both the demonstrable need and additional harm proposed criteria. As set out by the 
Commission, there is “little evidence to suggest that criminal targeting against men based on 
hostility or prejudice towards their gender is prevalent or cases additional harm”2.  

                                                           
1 Gill, Aisha K., and Hannah Mason-Bish. “Addressing Violence against Women as a Form of Hate Crime: Limitations and 
Possibilities.” Feminist Review, no. 105, 2013, pp. 1–20. JSTOR, available online  
2 Law Commission (2020) Hate crime laws: a consultation paper. Available online 

http://www.jstor.org/stable/24571896
https://s3-eu-west-2.amazonaws.com/lawcom-prod-storage-11jsxou24uy7q/uploads/2020/10/Hate-crime-final-report.pdf


The Convention on the Elimination of All Forms of Discrimination against Women (CEDAW) 
specifically refers to discrimination against ‘women’3, and the United Nations’ definition on 
gender based violence states that “the definition of discrimination includes gender based 
violence, that is, violence that is directed against a woman because she is a woman or that 
affects women disproportionately. It includes acts that inflict physical, mental or sexual harm 
or suffering, threats of such acts, coercion and other deprivations of liberty.” (CEDAW 1992: 
para. 6). 

We have concerns that a ‘gender neutral’ protected characteristic has significant potential to 
do more harm than good. For this reason we’re clear that it would be better not to bring in 
this proposal at all than for it to include both men and women. 

Limiting the protected characteristic to women would be crucial for a number of reasons. The 
hostility that women receive is deeply rooted in the societal inequality between women and 
men. The UK Government is signatory to a range of international treaties and conventions, 
including CEDAW, and is about to ratify the Istanbul Convention through the Domestic 
Abuse Bill, which recognise this inequality and the gendered nature of abuse. This 
recognition is crucial to understanding the unequal power relations between women and 
men, which are a cause and consequence of the abuse that women experience.  

A 2014 UN Special Rapporteur report on violence against women remains very much 
relevant today, as it highlights that policies and practices on violence against women are 
increasingly gender neutral and aim for equal treatment for all, thereby disregarding the 
need for special measures that acknowledge difference and recognise that women are 
disproportionately impacted by violence, inequality and discrimination. The report also 
highlights that the shift from gender specificity to gender neutrality has occurred to the 
detriment of gender-specific initiatives and programmes4. The recommendations within the 
report call for the establishment safeguards to operate within a human rights framework, and 
in compliance with the international obligations of the UK. 

In relation to domestic abuse, Women’s Aid is very alert to the far-reaching impacts of the 
failure to recognise its gendered nature, which is particularly evident in the current 
commissioning of services. We are concerned by the increasing shift to gender neutral 
service provision, which lacks understanding that women are disproportionately the victims 
of repeated, serious and long-term domestic abuse and coercive control and require gender-
specific services that meet their needs. All survivors of domestic abuse, regardless of gender 
or sexual orientation and any other protected characteristics, must be able to access support 
that they need but treating men and women equally, however, does not mean treating them 
the same.  

This is also the case for those who have experienced hate crime - and it is important that the 
disproportionate targeting of women is recognised to ensure that society ‘names’ the 
problem and delivers the right response. Furthermore, categorising misogyny as a hate 
crime could support a change in social attitudes and challenge social acceptance of 
misogyny. This would be an important step to tackling the sexism which limits women’s 
freedom, which a gender neutral protected characteristic would not achieve.    

We provisionally propose that a protected category of “women” is more suitable than 
“misogyny”, if sex or gender-based hate crime protection were to be limited to the 
female sex or gender. Do consultees agree? 

As we have set out, it is crucial for the protected category to be gender specific and both 
‘women’ and ‘misogyny’ capture this.  Whilst both terms make clear that the harm or hostility 

                                                           
3 https://www.ohchr.org/en/professionalinterest/pages/cedaw.aspx  
4 UN Human Rights Council, Report of the Special Rapporteur on violence against women, its causes and consequences, 
Addendum: Mission to Honduras, 31 March 2015, A/HRC/29/27/Add.1. Available online 

https://www.ohchr.org/en/professionalinterest/pages/cedaw.aspx
http://www.refworld.org/docid/5583f5fe4.html


has occurred because she is a woman, we agree that having a protected category of 
‘women’ is more suitable as it would align with international definitions and conventions.  

We provisionally propose a protected category of “sex or gender” rather than 
choosing between either “gender” or “sex” if hate crime protection were to adopt a 
general approach. Do consultees agree? 

Women’s Aid would strongly disagree with such an approach. As set out in our responses 
above, we are clear any addition to the hate crime framework in this area must be limited to 
women. If this approach is not taken, we do not support a gender-neutral approach and 
therefore cannot agree with ‘sex or gender’ as a protected characteristic.  

Under what circumstances, if any, should online platforms such as social media 

companies be criminally liable for dissemination of unlawful material that they host? 

If “actual knowledge” is retained as a requirement for platform liability, should this be 

the standard applied in other cases of dissemination of inflammatory material where 

no intention to stir up hatred can be shown? 

Glitch, the UK organisation working to make online spaces safe for all, has highlighted that 

women are 27 times more likely to be harassed online5. As the online world is a mirror of 

offline realities we also know that this targeting will intersect with other inequalities, for 

example we know that Black women will receive even more harassment online simply for 

being black6. Evidence also shows that some people are even withdrawing from social 

media completely. Plan International’s research revealed that 43% of girls closed down their 

social media accounts due to abuse online7. It’s clear that online abuse violates an 

individual’s right to live free from violence and to participate online.   

For women experiencing VAWG, many are not only abused offline but are harassed, abused 

and stalked online by their partners or ex-partners, including through the use of image-based 

online abuse - so called “revenge pornography”. In cases relating to VAWG, online stalking 

and harassment is usually part of a pattern of coercive and controlling behaviour which 

encompasses online abuse and harassment as well as physical abuse, economic abuse and 

sexual abuse. Many perpetrators use online abuse as a way of controlling their partners 

through surveillance and monitoring, even when they are not in the same physical space as 

them. 

Women’s Aid have previously welcomed proposals to introduce a social media code of 

practice and transparency, to set a higher bar in terms of the safety provisions and terms 

and conditions of social media providers. There remain major issues with how quickly and 

effectively social media companies, particular more recent platforms like TikTok, remove and 

respond to online forms of abuse towards women. It is vital that social media companies 

have guidance on preventing and tackling gendered online abuse, and should establish 

clear procedures for how they handle, store and share evidence, and respond to civil and 

criminal proceedings, in cases of domestic abuse and VAWG. To truly ensure that women 

and survivors are kept safe online, we also recommend that: 

 A duty for social media platforms, such as Twitter and Facebook, to work with 

specialist domestic abuse organisations such as Women’s Aid to ensure that women 

survivors of domestic abuse are kept safe online and improve how abuse can be 

reported online  

                                                           
5 https://fixtheglitch.org/impactofonlineabuse/  
6 https://www.amnesty.org/en/latest/news/2017/11/amnesty-reveals-alarming-impact-of-online-abuse-against-women/  
7 http://www.womensmediacenter.com/  

https://fixtheglitch.org/impactofonlineabuse/
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 The creation of a Digital Advisory group to bring together survivors and experts in 

their fields to discuss current digital issues, including online abuse.  

 An investigation in to the regulation or closing down of websites that promote and 

profit from image base sexual abuse (revenge pornography) and for organisations 

who advertise on revenge pornography websites to be placed on a blacklist.  

 The sale and marketing of spyware apps or software for the purpose of monitoring a 

partner or ex-partner to be banned and for the default settings on smartphones to 

turn the ‘find a friend’ service off.  

 The improvement of police training and tools to tackle online abuse. 

 The inclusion of online abuse in mandatory Relationship and Sex Education. 

Should a Hate Crime Commissioner be introduced in England and Wales? 

We welcome discussion about the introduction of a Hate Crime Commissioner. The creation 

of such a role would be an important way of raising awareness of and improving responses 

to hate crime across society. This is particularly important for the recognition that preventing 

and tackling hate crime, and supporting those who experience it, goes far beyond the 

criminal justice system. Hate crime is an expression of structural inequality, and provides 

individuals or a group of individuals a sense of entitlement to act out their hostility. Tackling 

hate crime therefore must involve tackling underlying structural inequality and behaviour that 

legitimises or justifies crimes against the targeted groups, which requires a wider cultural 

change in society. In addition, as recognised within the consultation document, there is a 

cross-cutting nature to hate crime, therefore the powers and remit of a Hate Crime 

Commissioner should not be limited solely to government departments involved with the 

criminal justice system. Like VAWG, hate crime requires a truly cross-government approach.  

However as indicated by the Commission, there are a number of arguments and 

considerations to be made on the introduction of a Hate Crime Commissioner. There are 

also matters not included in the consultation document, such as what overlaps there would 

be between a Hate Crime Commissioner and the Equality and Human Rights Commission 

(EHRC) and what relationship the two would have. For these reasons, we call for further 

detailed consultation on the proposal of a Hate Crime Commissioner, the remit of the role 

and relationship with existing Commissioners and bodies with overlapping focus.  
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Welsh Women’s Aid (Third Sector) - the national charity in Wales working 
to end domestic abuse and all forms of violence against women.   

 
About Welsh Women’s Aid 
Welsh Women’s Aid is the umbrella organisation in Wales that supports and provides national 
representation for independent third sector violence against women, domestic abuse and sexual 
violence (VAWDASV) specialist services in Wales (comprising our membership of specialist services 
and members of the regional VAWDASV Specialist Services Providers Forums). These services deliver 
life-saving and life-changing support and preventative work in response to violence against women, 
including domestic abuse and sexual violence, as part of a network of UK provision. 
 
As an umbrella organisation, our primary purpose is to prevent domestic abuse, sexual violence and 
all forms of violence against women and ensure high quality services for survivors that are needs -led, 
gender responsive and holistic. We collaborate nationally to integrate and improve community 
responses and practice in Wales; we provide advice, consultancy, support and training to deliver policy 
and service improvements across government, public, private and third sector services and in 
communities, for the benefit of survivors. 
 
We also deliver the Wales National Quality Service Standards (NQSS), a national accreditation 

framework for domestic abuse specialist services in Wales (supported by the Welsh Government) as 

part of a UK suite of integrated accreditation systems and frameworks. (More information on the 

NQSS can be found here: http://www.welshwomensaid.org.uk/what-we-do/our-

members/standards/)   

 

1. Compatibility with understanding of VAWG  

Violence against women and girls (VAWG) is a cause and consequence of inequality between women 

and men, which intersects with factors such as ethnicity, age, class, sexuality and disability to impact 

on experiences of abuse and routes to recovery.1 Misogynistic beliefs, attitudes and norms surround 

and drive the continuum of harassment, violence and abuse women and girls experience throughout 

their lives. Structural inequalities and discrimination based on class, sexuality, ethnicity, immigration 

http://www.welshwomensaid.org.uk/what-we-do/our-members/standards/
http://www.welshwomensaid.org.uk/what-we-do/our-members/standards/
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status, ability, mental health or age, can lead to some women and girls being more likely to be abused 

and to face additional barriers in accessing justice and support. Intersecting inequalities within 

structures, practices and social norms can lead to additional layers of legitimising,  condoning or 

concealing of harassment,  violence and abuse which, in turn, sustains and reproduces these 

inequalities. Therefore, simply adding sex or gender does not take into 

account the complex nature of different and multiple forms of harassment, abuse and violence 

women and girls experience throughout their public and private lives.  

Recognition of the prevalence, nature and interrelation aspects of the harassment, abuse and violence 

women and girls experience means that it is vital to look at this through the lens of misogyny as a form 

of hate, rather than a simple inclusion of sex and gender.   

In developing a response to misogyny as a hate crime it is important to consider that many of the 

crimes that would be considered under this are already defined as forms of violence against women 

and girls which are recognised as explicitly gendered crimes. Under the Nottingham example, 

adopted elsewhere by policing, misogyny hate crime includes unwanted or uninvited sexual advances; 

physical or verbal assault; unwanted or uninvited physical or verbal contact or engagement; use of 

mobile devices to send unwanted or uninvited messages or take photographs without consent or 

permission.1 It largely constitutes the sexual harassment that women experience throughout our 

communities. These crimes are encompassed within the UN definition of VAWG.2 

Sexual harassment is recognised as underreported and the criminal justice response is limited. The 

aim of including it within a category of hate crime laws must be to in aiding the challenging and holding 

accountable of perpetrators and to create a culture where misogynistic attitudes are unacceptable.  

2. Compatibility with state obligations  

It important to consider the international obligation on the state,  such as the Council of Europe 

Convention on preventing and combating violence against women and domestic violence (Istanbul 

Convention) which require states parties to “condemn all forms of discrimination against women and 

take, without delay, the necessary legislative and other measures to prevent it”.   

Consideration needs to made about ensuring that the process enhances and is compatible with 

improving the response to VAWG within these obligations.   

3. Ensuring a survivor focused response 

Welsh Women’s Aid are concerned about the potential consequences that an addition to hate crime 

definition would not be compatible with existing laws around violence against women and girls and 

the potential increased pressure on women and girls to provide additional evidence during what is 

 
1 https://www.nottinghamwomenscentre.com/wp-content/uploads/2018/07/Misogyny-Hate-Crime-
Evaluation-Report-June-2018.pdf  
2 https://www.un.org/en/genocideprevention/documents/atrocity-
crimes/Doc.21_declaration%20elimination%20vaw.pdf  

https://www.nottinghamwomenscentre.com/wp-content/uploads/2018/07/Misogyny-Hate-Crime-Evaluation-Report-June-2018.pdf
https://www.nottinghamwomenscentre.com/wp-content/uploads/2018/07/Misogyny-Hate-Crime-Evaluation-Report-June-2018.pdf
https://www.un.org/en/genocideprevention/documents/atrocity-crimes/Doc.21_declaration%20elimination%20vaw.pdf
https://www.un.org/en/genocideprevention/documents/atrocity-crimes/Doc.21_declaration%20elimination%20vaw.pdf


 

3 
 

already a traumatic process. We would also be concerned that the ‘status’ of the crimes may 

be lowered and there being a disparity in sentencing, similar to the current issues expressed by the 

LGBT+ community and people with disabilities.  

We also want to raise the concern that attempting to categorise sex/ gender as a hate crimes may 

result in additional invasive scrutiny, and re-traumatisation for the survivor. Hate crimes already have 

low conviction rates and require a large amount of evidence to secure a conviction. Considering 

misogyny and VAWG are so prevalent in our society with equally low prosecutions/ convictions due 

to a perceived lack of evidence, we are concerned producing additional evidence in order to also prove 

the crime was a hate crime could result in too much added scrutiny and trauma for the survivor.   

If the decision is made to class misogyny as a hate crime it will be crucial that development of what 

that will look like in practice will have to be undertaken in partnership with the specialist violence 

against women and girls sector to mitigate any of the outlined harms.  In Scotland, a working group 

has been set up with Baroness Helen Kennedy QC chairing, to explore the development of legislative 

approach, we would recommend similar for England and Wales. 

4. Intersectional perspective.  

Welsh Women’s Aid would be curious as to how intersectionality is viewed through the lens of hate 

crime law. If a person with multiple protected characteristics is the victim of a crime, how is it 

determined which is labelled as the hate crime, and can multiple be counted to demonstrate increased 

harm caused?  

Women and girl’s experiences of hate crimes that are already defined in legislation, such as those 

related to their race, LGBT or disability, often include misogynistic aspects. In addition, due to 

continued systemic gender inequality, they face additional barriers  to support, reporting and 

justice. Recognising the intersecting experience of homophobia, racism, and ablism with misogyny is 

critical to recognising the full experiences of different women and girls. Similarly 

building this recognition into our responses is vital in addressing the additional barriers  some women 

and girls experience.  

This will require effective training at all levels of the response as well as systems that allow for the 

recording of this multi-layered experience of hate crimes by women and girls. It is vital that we ensure 

that the response to women and girls that experience all forms of hate crime is not tick box in nature 

and clearly identifies the intersecting identities of the individual woman or girls experience.   

5. Ensuring there is a robust response to VAWG experienced by women involved in the sex 

industry 

Women exploited through prostitution are amongst the most marginalised and stigmatised groups in 

our society. Prostitution is recognised by the UK government, including with CPS crime types, as a 

form of VAWG.  
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Welsh Women’s Aid support a legislative framework that decriminalises those who sell sex and targets 

buyers, pimps and those who exploit in the context of prostitution with more robust prosecutions.  

Feedback from local frontline services shows that there has been trauma-informed practice from 

some police forces to treat sexually exploited women as vulnerable and instead criminalise those who 

exploit them. However, this approach is not consistent across all regions . Often women who are 

sexually exploited and abused will not choose to report to the police for fear of repercuss ions and 

previous bad experiences with law enforcement. Introducing an additional hate crime will not address 

these issues unless we have a legislative framework that supports women and targets perpetrators 

along with significant improved policing responses to women that are trauma informed and aligned 

to specialist support services.  

We also share the concerns that the crimes experienced by women should not have a lowered ‘status’ 

due to being classed as a hate crime. Our key concern is convictions for hate crimes in these instances 

may be easier to achieve than convictions for sexually violent crimes, so there may be pressure 

to charge perpetrators with hate crime instead of rape or sexual violence in order to secure a 

conviction/ increase conviction rates at the expense of a delivering a proportionate sentence for the 

violent crime.  

6. Recognising women’s experience of homelessness  

In the case of people experiencing homelessness we would like to point out that the ways in which 

women experience homelessness can be very different to men and often not as visible. If people 

experiencing homelessness were to be covered by hate crime law, we would encourage the 

commission to consider how this will protect less visible or ‘hidden’ homelessness and again as 

above take into account that the abuse experienced by women experiencing homelessness is often 

sexually violent and this must be a key factor in prosecuting/ convicting to ensure proportionate 

sentencing.  

Welsh Women’s Aid would cautiously agree that sex workers and people experiencing 

homelessness be specifically protected by hate crime laws. We specify cautiously as up until this point 

hate crimes protect an unchangeable part of a person’s identity and the way they live their live. Sex 

work and homelessness is not an unchangeable defining characteristic, in the same sense that working 

as an administrator or renting a home is. If sex workers and people experiencing homelessness were 

protected under hate crime laws, we would call for the definition of what constitutes a hate crime to 

be amended to reflect this.  

7. Online abuse and the responsibility of social media companies 

Online violence against women and girls is exacerbated by the gendered norms of popular culture 

creating gendered specific risks that reinforce harmful stereotypes and gender inequality. Online 

abuse of women and girls is compounded with multiple forms of discrimination intersecting with 

racism, homophobia and ableism etc. Online abuse is not happening in a digital vacuum, it is an 

extension of and part of other forms of violence against women and girls. ‘Online channels and spaces 
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are new or more opaque ways to perpetrate other forms of violence against women and girls.’ 3 

Therefore, the points of alignment with understanding VAWG and aligning to legislation made above, 

must also be applied when looking at online abuse. Welsh Women’s Aid has produced a briefing 

outlining the online abuse experienced by women and girls and the actions of various actors that are 

required to address it, available here. 

Social media and tech companies need to be compelled to take more responsibility for the use of their 

devices and apps to further abuse. These need to be proactive, rather than the current processes that 

put the onus on survivors to manage and report the abuse they experience. This should include 

monitoring and closing accounts that share misogynistic and abuse content as well as target 

individuals and groups.  

 
3 Ruth Lewis, Michael Rowe, Clare Wiper, ‘Online abuse of feminists as an emerging form of violence against 
women and girls, The British Journal of Criminology, Volume 57, Nov 2017 

https://www.welshwomensaid.org.uk/wp-content/uploads/2019/01/Online-Abuse-The-use-of-the-digital-world-to-perpetrate-VAWDASV.pdf
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WPUK response to Law Commission Hate Crime Consultation 

December 2020 

 

Introduction 

 

About WPUK 

Woman’s Place UK (WPUK) is a grassroots feminist campaign which aims to uphold women’s sex-

based rights and protections in the UK. Since September 2017, WPUK has organised 33 events 

around the UK, including a one-day conference in London this year for which nearly 1,000 people 

registered. Over 6,000 people have booked tickets for our events.  

 

Summary of WPUK position 

WPUK welcomes the opportunity to respond to the Law Commission’s consultation on reform of 

hate crime legislation. While we understand why many campaigners call for misogyny to be 

included in hate crime legislation, we do not support this position.  

 

We believe that extending hate crime legislation to cover women, sex, or misogyny will do 

nothing to reduce the high prevalence of misogyny and violence against women in our society. 

Nor do we believe it would translate into improved access to justice for survivors of VAWG.  

We believe that the solutions instead are to be found in investment in the VAWG sector, 

education, and reform of the criminal justice system. 

 

Our position in this response relates closely to our response to the Hate Crime and Public Order 

(Scotland) Bill consultation1. 

 

Consultation process 

We would like to place on record our concern about the consultation process. We believe the 

length of the consultation document and the number of questions present a barrier to 

participation from women with lived experience of the crimes under consideration.  

 

At 533 pages and with 62 questions, responding to the full consultation requires a significant 

amount of time, energy, and legal expertise. WPUK contends that the length and opaque 

language used in the consultation means that it is not accessible to small charities and, more 

importantly, to women and girls affected by the types of crimes in question.  

 

 
1 https://womansplaceuk.org/2020/07/24/wpuk-submission-hate-crime-public-order-scotland-bill/ 
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As a group of women volunteers, we are unable to respond to all of the questions set out in the 

consultation paper. We have instead chosen to focus on the questions which we believe we are 

best qualified to answer.  

 

We believe that this consultation falls short of any guidance or standards on a reasonable 

consultation format. 
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WPUK response to consultation questions 

 

Consultation Question 3 

We provisionally propose that the criteria to determine whether a characteristic is  

included in hate crime laws should be: 

(1) Demonstrable need: evidence that crime based on hostility or prejudice 

towards the group is prevalent. 

(2) Additional Harm: there is evidence that criminal targeting based on hostility  

or prejudice towards the characteristic causes additional harm to the victim, 

members of the targeted group, and society more widely.  

(3) Suitability: protection of the characteristic would fit logically within the broader  

offences and sentencing framework, prove workable in practice, represent an 

efficient use of criminal justice resources, and is consistent with the rights of  

others. 

Do consultees agree? 

 

WPUK broadly agrees that the inclusion of a characteristic in hate crime laws should be based on 

need, additional harm, and suitability. We do not believe that the types of crimes against women 

being considered by this consultation meet those tests.  

 

Furthermore, we suggest that the third criteria, suitability, should explicitly include consideration 

of any potential negative consequences of including a characteristic in the hate crime 

framework. We believe that not only would the inclusion of women/misogyny in the hate crime 

framework fail to reduce the high levels of misogyny, violent crime and harassment directed at 

women, we also believe there could be negative consequences to this approach.  

 

For example, we anticipate that the reporting rates would be low (as they currently are for 

crimes relating to sexual harassment in public and in the workplace, sexual violence, and 

domestic violence) which would create the false impression that these crimes are rare or 

unusual. There would be public interest in the official data relating to hate crime and there is a 

risk that low reporting figures would fuel existing misogynistic tropes that women exaggerate the 

scale of VAWG crimes. 

 

 

 

 

 

 



4 
 

Consultation Question 7 

We invite consultees’ views on whether “asexuality” should be included within the  

definition of sexual orientation. 

 

No, WPUK does not support the inclusion of asexuality in a definition of sexual orientation. 

Asexuality is a broad umbrella term which encompasses people who may have some sexual 

relationships, people who may have romantic relationships but do not experience sexual 

attraction, and people who may not have romantic or sexual relationships2.  

 

Even if it were appropriate to include asexuality in the definition of sexual orientation, it is 

difficult to envisage how the concept of “hate crime” could usefully be applied to acts of 

prejudice against those who identify as asexual. It is not clear how asexuality would meet the 

criteria set out in Question 3: 

(1) Demonstrable need: evidence that crime based on hostility or prejudice 

towards the group is prevalent. 

(2) Additional Harm: there is evidence that criminal targeting based on hostility  

or prejudice towards the characteristic causes additional harm to the victim,  

members of the targeted group, and society more widely.  

(3) Suitability: protection of the characteristic would fit logically within the broader  

offences and sentencing framework, prove workable in practice, represent an  

efficient use of criminal justice resources, and is consistent with the rights of  

others. 

 

The consultation paper fails to make a convincing case that “hate crimes” against asexual people 

are prevalent, that there is additional harm to the victim, or that this category would sit logically 

in the sentencing framework, be workable in practice, or represent an efficient use of criminal 

justice resources. 

 

 

Consultation Question 11 

We provisionally propose that gender or sex should be a protected characteristic for  

the purposes of hate crime law. Do consultees agree? 

 

WPUK does not support the proposal to include either gender or sex as a protected 

characteristic for the purposes of hate crime law. We do not support the further expansion of 

hate crime legislation to cover any additional groups and believe that adding to a never-ending 

 
2 Brunning and McKeever, Asexuality, Journal of Applied Philosophy, October 2020 
https://onlinelibrary.wiley.com/doi/full/10.1111/japp.12472 



5 
 

list of groups and sub-groups of identities or characteristics is unhelpful. While “gender” and 

“sex” are frequently used interchangeably3 in everyday speech, they are not synonymous.  

The fact that this question has been posed so loosely, with gender and sex presented as 

interchangeable terms, is likely to lead to confusing and confused responses.  

However, the lack of definition of terms does not alter our response. We do not believe that 

either “gender” or “sex” should be included in hate crime legislation.  

 

WPUK recognises that some feminists have called for the inclusion of sex in hate crime 

legislation and understands the sense of unfairness and frustration caused by the omission of 

women from the existing framework. However, we are of the view that broadening the scope of 

the existing framework to include sex would do nothing to reduce the endemic levels of violence 

against women in UK society. We are also concerned that there may be some negative 

repercussions of including sex within the scope of the existing f ramework. 

 

Motivation 

Unpicking and understanding the motivation for violent crime is always difficult. In the case of 

intimate partner crime and sexual violence and harassment, the motivations can rarely be 

reduced to “hate”. As Professor Liz Kelly has argued: 

 

“In most of its uses, the term “hate crime” presupposes that perpetrators are motivated by 

animosity towards the victim, based on separation from, and stereotyping of, the other group. 

Yet the most likely perpetrators of violence against women, children, the elderly and adults with 

disabilities are those they live in close proximity to – partners, relatives, friends, carers – all of 

whom are positioned in relationships of intimacy, trust and/or care.  In these contexts violent and 

abusive practices are frequently normalised, taken for granted forms of social interaction based 

on perceptions of others as “worth less” and/or undeserving of the same entitlements or rights as 

the perpetrators. 

 

Not only does “hate” entirely fail to capture these realities, it runs the risk of reducing structural 

inequalities to individual psychology, thus bypassing the complex intersections between violence, 

equalities and human rights.  Across most of Europe “hate crime” is associated with political 

extremism, rather than inequalities, and thus directs attention to the attitudes of a small 

minority, rather than the structures which reproduce power and privilege.”4 

 

In the same article, Kelly points to the difficulty of framing specific types of VAWG perpetrated 

within families, such as FGM, as motivated by “hate”. Do we really believe that hate is the driver 

 
3 https://debuk.wordpress.com/2016/12/15/a-brief-history-of-gender/ 
4 http://www.troubleandstrife.org/new-articles/the-trouble-with-hate/ 
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behind such harmful practices? Does “hate” even begin to capture the complex social and 

cultural contexts and power relations at play? And is the young girl at risk of FGM any more likely 

to seek help if she is told that her parents “hate” her for wishing to subject her to this ordeal?  

 

Like Kelly, WPUK believes “hate” is an inadequate concept for dealing with VAWG as it fails to 

recognise the wider structural, cultural, and social context of women’s oppression.  

 

Low rates of reporting 

Rates of reporting for all types of VAWG, from street harassment, to rape, to domestic violence, 

to FGM, are extraordinarily low. The reasons for low levels of reporting are well understood and 

documented. Trauma, lack of trust in police, fear of retaliation, shame, stigma, fear of not being 

believed, and love or loyalty towards the perpetrator are all factors in women and girls not 

reporting violent crimes. 

 

The failure of the police, the Crown Prosecution Service, and the whole criminal justice system to 

take VAWG seriously, believe survivors, treat them with respect and dignity, and pursue 

prosecutions against perpetrators, has undermined women’s trust in the system.  

 

In this context, it is hard to argue that an aggravated offence would improve women’s access to 

justice when offences simply aren’t being reported or recorded.  

 

Suitability 

WPUK believes that the inclusion of sex in the scope of hate crime legislation would fail to meet 

the test of suitability. That is to say that the inclusion of the characteristic of sex would “fit 

logically within the broader offences and sentencing framework, prove workable in practice, 

represent an efficient use of criminal justice resources”. The main reason for our scepticism with 

regard to the suitability of including sex within the hate crime framework, is that the types of 

crimes perpetrated against women – namely VAWG – that this proposal seeks to address are 

amongst the least reported, least prosecuted, and least likely to end in successful conviction. 

Conviction rates for rape fell to just 2% last year, leading the End Violence Against Women 

coalition to say that rape had effectively been decriminalised in the UK: 

 

“A conviction rate of less than 2% of all rapes reported to the police is, in our opinion, leading to 

the effective decriminalising of rape. Let us remember that rape is still severely under reported – 

how can we expect that to change when the figures continue to show a total failure to deliver 

justice?”5 

 
5 https://www.endviolenceagainstwomen.org.uk/the-effective-decriminalisation-of-rape-reflected-in-latest-
f igures/ 
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The same coalition, EVAW, commenced legal proceedings in 2019 against the Crown Prosecution 

Service claiming that the CPS changed its policy and practice in relation to decision-making on 

rape cases, leading to a dramatic fall in the number of rape cases being charged6. 

 

It is not just a failure of the CPS to prosecute rape cases. It is also the case that the police fail to 

properly investigate VAWG offences. In 2018/19 there were almost 60,000 reports of rape to the 

police, but fewer than 1,800 men were charged, and there were fewer than 1,000 convictions7 

 

The CPS and Ministry of Justice’s own figures show that while rapes reported to the police have 

nearly tripled (up by 173%) between 2014 and 2019, the number of cases charged and sent to 

court is actually down by 51% across 5 years and is the lowest on record.8 

 

These failings do not just relate to rape and sexual assault. The same criticisms can be levelled 

against the police in relation to domestic violence where women’s experiences are often 

minimised or disbelieved and insufficient action is taken to protect women and children. 1 in 5 

women murdered by their partners in the UK had previously been in touch with the police9. 

 

On average the police receive an emergency call relating to domestic abuse every 30 seconds. 

Yet in a damning report in 2014, Her Majesty’s Inspectorate of Constabulary (HMIC) found that:  

 

“The overall police response to victims of domestic abuse is not good enough. This is  

despite considerable improvements in the service over the last decade, and the 

commitment and dedication of many able police officers and police staff. In too many forces 

there are weaknesses in the service provided to victims; some of these are serious and this means 

that victims are put at unnecessary risk. Many forces need to take action now.”10 

 

A super-complaint brought by the Centre for Women’s Justice highlights the failure of the police 

to use bail in rape cases, to take action when Non-Molestation Orders are breached, or to apply 

Domestic Violence Protection Orders.  

 
6 https://www.endviolenceagainstwomen.org.uk/womens-groups-commence-legal-proceedings-in-judicial-
review-against-crown-prosecution-service-for-failure-to-prosecute-rape/ 
7 https://www.theguardian.com/law/2019/sep/12/prosecutions-in-england-and-wales-at-lowest-level-in-a-
decade 
8 https://www.endviolenceagainstwomen.org.uk/womens-groups-commence-legal-proceedings-in-judicial-
review-against-crown-prosecution-service-for-failure-to-prosecute-rape/ 
9 https://www.thetimes.co.uk/edition/news/one-in-five-women-killed-by-their-partners-had-contacted-the-
police-nc009nggl 
10 https://www.justiceinspectorates.gov.uk/hmicfrs/publications/improving-the-police-response-to-
domestic-abuse/ 
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In the case of bail, the CWJ notes that,  

 

“since April 2017 there has been a dramatic fall in the use of bail in rape, domestic abuse and 

harassment and stalking cases. Many suspects are released without any bail conditions, not even 

the most basic conditions not to contact the victim or go to her home address, which were 

standard practice in such cases previously. 

The biggest change is reported by Rape Crisis centres. In the majority of rape cases the parties 

know each other, and stranger rapes are rarer. One sexual violence service reports that in a 

sample of 120 current active cases, only approximately five are on bail.”11 

 

In relation to Non-Molestation Orders, the CWJ super complaint points to evidence that such 

breaches are trivialised by police officers, who do not understand them within the wider 

patterns of domestic abuse, harassment and stalking, and of escalating risk.  

 

The CWJ also point to statistics published by the Police Inspectorate that show that some police 

forces are not using Domestic Violence Protection Orders at all. The Metropolitan Police did not 

issue a single DVPO in 2017. According to the CWJ, there is anecdotal evidence that police forces 

are not using these orders because they involve too much work for frontline officers in units that 

are already seriously under-resourced. 

 

When existing tools are so woefully underutilised by the police, it is the opinion of WPUK that it 

is unlikely that introducing new aggravated “hate” offences will improve the policing of existing 

offences. 

 

Unintended consequences 

Not only do we believe that the proposal to include sex in hate crime legislation would fail to 

tackle the causes of VAWG, to act as a deterrent, or to reduce offending rates, we also believe 

that there are risks in taking the approach proposed by the Law Commission. 

 

As we have already noted, reporting rates for all types of VAWG are extraordinarily low. But we 

know that the prevalence of VAWG is extremely high in the UK. It is likely that there would be a 

good deal of media interest in a new hate crime category and Home Office data releases relating 

to police recorded hate crime would be seen as an authoritative source of data on the 

prevalence of VAWG. Yet we anticipate that the reporting rates would remain low.  We believe 

 
11 

https://static1.squarespace.com/static/5aa98420f2e6b1ba0c874e42/t/5c91f55c9b747a252efe26
0c/1553069406371/Super-complaint+report.FINAL.pdf 

https://static1.squarespace.com/static/5aa98420f2e6b1ba0c874e42/t/5c91f55c9b747a252efe260c/1553069406371/Super-complaint+report.FINAL.pdf
https://static1.squarespace.com/static/5aa98420f2e6b1ba0c874e42/t/5c91f55c9b747a252efe260c/1553069406371/Super-complaint+report.FINAL.pdf
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that there is a risk that the likely low levels of reporting would be misunderstood by many as an 

indication that VAWG is not as prevalent as women say and is less prevalent than crimes against 

other groups.  

 

Consultation Question 12 

We invite consultees’ view as to whether sex or gender-based hate crime protection 

should be limited to women or include both women and men.  

 

We do not believe that either sex or gender should be included in hate crime legislation.  

 

Consultation Question 13 

We provisionally propose that a protected category of “women” is more suitable than  

“misogyny”, if sex or gender-based hate crime protection were to be limited to the 

female sex or gender. Do consultees agree? 

 

We do not believe that women, sex, gender or misogyny should be included as protected 

characteristics in hate crime legislation. If however a new protected category is to be included in 

the framework, it would be logical to mirror the wording of other relevant legislation such as the 

Equality Act which refers to both “sex” and “women”. 

  

Consultation Question 14 

We provisionally propose a protected category of “sex or gender” rather than  

choosing between either “gender” or “sex” if hate crime protection were to adopt a  

general approach. Do consultees agree? 

 

No. As set out above, WPUK does not support the inclusion of sex or gender in hate crime 

leglislation but if the Law Commission’s proposals were to become law, clear and precise 

language would be required.  

 

As we have noted elsewhere in our consultation response, we recognise that historically “sex” 

and “gender” have been used interchangeably and to many people they remain synonymous, 

but for others they are now contested terms. In particular, “gender” has come to mean different 

things to different people.  

 

For the avoidance of confusion or ambiguity, legislation aimed at protecting women should 

clearly refer to “sex”.  
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Consultation Question 17 

We invite consultees’ views on whether “sex workers” should be recognised as a  

hate crime category. 

 

WPUK does not support the inclusion of “sex workers” in hate crime legislation. Women in 

prostitution face extraordinarily high levels of violence. This is just one of the reasons why we do 

not accept the framing of prostitution as “sex work” as there is no other line of “work” where 

rape, harassment, violent assault, and murder are accepted as routine hazards of the job. WPUK 

takes the view that prostitution is inherently exploitative and constitutes a form of violence 

against women and girls.  

 

All of the points made in response to question 11 apply to women in prostitution. Even it were 

helpful to frame these types of crimes as motivated by “hatred”, it would still be the case that 

reporting rates are even lower for women in prostitution, trust in police is lower, prosecutions 

and convictions of perpetrators are lower. WPUK would like to see the police and the criminal 

justice system get to grips with arresting, prosecuting and convicting perpetrators.  

 

Marginalised women need financial support, access to healthcare and education, routes out of 

prostitution, and the means of seeking employment without past criminal convictions acting as a 

barrier. 

 

Consultation Question 49 

We provisionally propose that the stirring up offences be extended to cover sex or 

gender. Do consultees agree? 

 

No. WPUK does not support the extension of stirring up offences to cover either sex or gender. 

We are unconvinced about the proposals to extend the offence of stirring up hatred.  

 

Any extension of the reach of criminal law must be advanced on the basis of  evidence, not just 

symbolism. We support the retention of hate crime laws when it comes to racial hatred. Racism 

remains an animating force in society and racially motivated crime can be differentiated from 

other forms of hate crime by the degree of political organisation.  

 

Given our experience of campaigning on women's rights over the past three years, we would be 

particularly concerned about a new offence of stirring up hatred on the basis of transgender 

identity. The debate on women’s rights and the rights of trans people, and the conceptualisation 

of sex and gender identity in law and policy, has become a flashpoint over the past few years. It 

is our view that, across the UK, public authorities and civic institutions have abrogated 
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responsibility for creating space to debate this conflict of rights. Governments at all levels and 

other public authorities have also failed to make clear statements about the parameters of 

existing anti-discrimination legislation. Until that situation changes, it is likely that the debate 

about these issues will continue to be highly charged. 

 

A desire to create fora where ordinary women could engage in the debate about proposals to 

reform the Gender Recognition Act (GRA) 2004 is what prompted the establishment of WPUK. 

Since September 2017, WPUK has organised 27 public meetings around the UK, including a one-

day conference in London in February this year which was attended by just under 1,000 people. 

We have been persistently mischaracterised as a ‘hate group’ and nearly every one of our events 

has been hosted in the face of substantial obstacles including aggressive and intimidating 

protests, attempts to shut the meeting down and threats of violence, including a bomb threat 12.  

 

Against this backdrop, we are concerned that the introduction of an offence of stirring up hatred 

on the basis of transgender identity would have a chilling effect on the ability of WPUK and other 

groups of women to debate and discuss these critical issues.  

  

 
12 https://womansplaceuk.org/a-record-of-womans-place-uk-meetings/ 
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Summary 

 

WPUK welcomes the Law Commission’s interest in legislative solutions to the endemic levels of 

violence against women and girls in the UK. However, we do not believe that extending hate 

crime legislation to include sex, gender, or misogyny would lead to any reduction in VAWG. 

Indeed, we contend it could have some negative, unintended consequences.  

 

WPUK does not believe that rape, domestic violence, FGM, sexual harassment, stalking and 

many other VAWG crimes can be shoehorned into a conceptual framework of “hate”. To 

attempt to do so would be a mischaracterisation and an oversimplification of the motivations of 

many perpetrators. Furthermore, it would fail to recognise the wider social and cultural factors 

at play in the oppression of women and girls. 

 

Given the low levels of reporting of all forms of VAWG, the well documented failures of the 

police to investigate VAWG offences or to use existing powers to safeguard women, and the 

dereliction of duty by the CPS in relation to prosecuting rape cases, WPUK contends that the 

criminal justice system is failing women and girls. There is no value in creating aggravated 

offences when the offences in question are not being policed, investigated, or prosecuted and 

when the conviction rate is so low that women’s groups have stated that rape has effectively 

been decriminalised. 

 

We believe the Law Commission’s proposal puts the cart before the horse. We must first take 

action to tackle the root causes of VAWG and to ensure that women have access to justice. The 

solutions are wide ranging and far from simple. Investment in education, policing, and the 

women’s sector are all vital. Economic strategies to increase women’s incomes and financial 

independence are also necessary. Twelve years have now passed since the government signed 

the Istanbul Convention and avowed its intention to ratify. It should now do so.  

 

Extending hate crime legislation to include sex, gender, or misogyny would be a symbolic gesture 

which would have little or no practical benefit and which would be based on a fundamentally 

flawed conceptualisation of the dynamics and context of VAWG. 

 

WPUK calls for meaningful government action, not empty symbolic gestures.  

 

 

 

For further information, please email contact@womansplace.org 
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APCC Response to The Law Commission Review – Hate 

Crime  

Introduction  
The Association of Police and Crime Commissioners welcomes the Law Commission Review on hate 

Crime.   

The purpose of this submission is to outline to the Commission the views of the Association of Police 

and Crime Commissioners in response to the questions posed. The response is led by the APCC Lead 

on Equality, Diversity and Human Rights (EDHR) - which incorporates hate crime as a priority area - 

Hardyal Dhindsa, the Police and Crime Commissioner for Derbyshire, supported by the APCC Deputy 

Lead on EDHR, John Campion, PCC for West Mercia. This submission focuses on issues relevant to 

the work of:  

• Police and Crime Commissioners (PCCs) 

• Offices of Police and Crime Commissioners (OPCCs) 

• The Association of Police and Crime Commissioners (APCC) 

 

The APCC is the national membership body for PCCs and other police governance bodies in England 

and Wales. It offers the following services to members: 

• Provides information on national policing policy issues and legislation. 

• Consults PCCs to enable them to develop policy positions and to influence change. 

• Facilitates the leadership of PCCs on national governance structures such as the National 

Policing Board, College of Policing, National Crime Agency, and other police professional 

bodies. 

• Provides a range of opportunities for members to come together to debate and discuss 

national policing and criminal justice policy and engage with senior stakeholders. 

• Assists PCCs to share good practice and identify ways to achieve efficiencies through 

collaboration.  

•  

Under the terms of the Police Reform and Social Responsibility Act 2011, PCCs must: 

• secure efficient and effective policing for their area. 

• appoint the Chief Constable, hold them to account for running the force, and if 

necessary, dismiss them.  

• set the police and crime objectives for their area through a police and crime plan.  

• set the force budget and determine the precept.  

• contribute to the national and international policing capabilities set out by the Home 

Secretary.  

• bring together community safety and criminal justice partners, to make sure local 

priorities are joined up 

 

Additionally, PCCs commission services locally to support victims of crime. Many PCCs additionally 

chair local Criminal Justice Boards.  
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Responses 
Note on Methodology  

The APCC secretariat emailed all PCCs and OPCCs to ask for their views in response to this 

consultation on the 20 November 2020. Three OPCCs responded detailing their views in response to 

the questions. A final draft of our response was shared with all PCCs on the 18 December 2020. We 

received further comments from three OPCCs following this.  

We understand that individual OPCCs may have submitted their own responses to reflect their own 

views.  

Where paragraph numbers are referred to, they refer to paragraphs within the Law Commission’s 

consultation document for the Hate Crime Review.  

Consultation Question 1.  

We provisionally propose that a single “Hate Crime Act” be used to bring together the various 

reforms to hate crime laws proposed in this paper. This could include: 

• shifting the substantive aggravated offences currently in the CDA 1998 and the stirring up 

hatred offences in parts 3 and 3A of the POA 1986 to the new Hate Crime Act; 

• making amendments to the enhanced sentencing provisions (currently in the CJA 2003 but 

planned to move to the Sentencing Code) and the Football (Offences) Act 1991; and 

• if a Hate Crime Commissioner is to be introduced, the establishment of this office and its 

powers. 

Do consultees agree that hate crime laws should, as far as practicable, be brought together in the 

form of a single “Hate Crime Act”? 

In principle, the APCC would support the proposal for a single Hate Crime Act to bring together the 

various reforms to hate crime laws proposed by the Commission.  

We understand from our members’ engagement with their communities that what constitutes a 

hate crime is often misunderstood, so we believe that any simplification of the legislation would be 

beneficial. 

As we detail in our response to Q62, there is no clear view from the PCCs on whether a Hate Crime 

Commissioner should be introduced.  

Consultation Question 2.  

We provisionally propose that the law should continue to specify protected characteristics for the 

purposes of hate crime laws. 

Do consultees agree? 

Yes, we agree. As the Commission states in paragraph 10.83, we believe that hate crime legislation 

should continue to specify the characteristics it protects, in order to recognise that certain groups in 

society experience more severe harms as a result of being targeted for criminal behaviour.  

Consultation Question 3. 

https://s3-eu-west-2.amazonaws.com/lawcom-prod-storage-11jsxou24uy7q/uploads/2020/10/Hate-crime-final-report.pdf
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We provisionally propose that the criteria to determine whether a characteristic is included in 

hate crime laws should be: 

(1) Demonstrable need: evidence that crime based on hostility or prejudice towards the group is 

prevalent. 

(2) Additional Harm: there is evidence that criminal targeting based on hostility or prejudice 

towards the characteristic causes additional harm to the victim, members of the targeted group, 

and society more widely. 

(3) Suitability: protection of the characteristic would fit logically within the broader offences and 

sentencing framework, prove workable in practice, represent an efficient use of criminal justice 

resources, and is consistent with the rights of others. 

Do consultees agree? 

Yes, we agree that the above proposed three criteria represent a sensible approach to determining 

whether a characteristic should be included within hate crime legislation.  

Consultation Question 4. 

We invite consultees’ views on whether the definition of race in hate crime laws should be 

amended to include migration and asylum status; and/or language. 

The APCC Lead on Hate Crime Mr Dhindsa has heard from policing and third sector partners in the 

NPCC Hate Crime Gold Group concerning reports regarding individuals in temporary accommodation 

being targeted for harassment because of their migration and asylum status, therefore the APCC 

would be inclined to agree that the definition of race in hate crime should be amended to include 

these specific factors.  

Whilst we agree with the Commission’s assertion in paragraph 11.32 that “hostility based on 

language would in almost all cases be covered by the broader category of ‘ethnic origins’”, we would 

be inclined to agree that, for the avoidance of doubt, language should be specified as part of the 

wider definition of a racial group.  

Consultation Question 5. 

We provisionally propose to retain the current definition of religion for the purposes of hate crime 

laws.  

Do consultees agree? 

Yes, we agree. As the Commission asserts in paragraph 11.54, most hate crime is directed at 

established religions, therefore the definition of what constitutes a religious belief is only likely to 

present any difficulty in rare cases.  

Consultation Question 6. 

We do not propose to add sectarian groups to the groups protected by hate crime laws (given that 

they are already covered by existing protection for “religious groups”). 

Do consultees agree? 

We agree, as these groups are already covered by existing protection for “religious groups”.  
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Consultation Question 7. 

We invite consultees’ views on whether “asexuality” should be included within the definition of 

sexual orientation. 

We would echo the concerns raised by Galop and Stonewall detailed by the Commission in 

paragraph 11.66, and state that asexuality should be included within the definition of sexual 

orientation.  

We believe this could be achieved through wording similar to that proposed at paragraph 11.69.  

Consultation Question 8. 

We provisionally propose that the current definition of “transgender” in hate crime laws be 

revised to include: 

• People who are or are presumed to be transgender 

• People who are or are presumed to be non-binary 

• People who cross dress (or are presumed to cross dress); and 

• People who are or are presumed to be intersex 

We further propose that this category should be given a broader title than simply “transgender”, 

and suggest “transgender, non-binary or intersex” as a possible alternative. 

Do consultees agree? 

We welcome further input from consultees on the form such a revised definition should take. 

We agree with the view described by the Commission at paragraph 11.75: that the current definition 

of ‘gender reassignment’ within hate crime legislation no longer accords with “contemporary 

understandings of transgender identity”.  

To echo paragraph 11.76, we agree that any amended definition should focus on the “identity and 

personhood” of the individual, rather than focus on the process of gender reassignment.  

We agree with the definition as proposed above, and believe that this will help to bring England and 

Wales in line with the definition of transgender as currently proposed in Scotland in the Hate Crime 

and Public Order (Scotland) Bill.  

Our one concern is that incorporating both female-to-male and male-to-female transgender people 

in the sentence “people who are or are presumed to be transgender”, may impact on how hate 

crimes and incidents targeting transgender people are recorded in practice.  

Adopting wording similar to that used in the Scottish Bill - which specifies male-to-female and 

female-to-male transgender people separately within the legislation- could in turn encourage forces 

to record hate crimes and incidents targeting each of these groups separately. This could potentially 

better enable forces to identify any emerging trends in their areas, in terms of vulnerability to hate 

crime.  

We agree that the category should be given the broader title of “transgender, non-binary or 

intersex”, so that the distinct experiences of non-binary and intersex people are recognised within 

the law.  
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Consultation Question 9. 

We invite consultees’ views on whether the current definition of disability used in the Criminal 

Justice Act 2003 should be retained. 

We would suggest that - similar to the proposals for changes to the definition of transgender to 

include the experiences of non-binary and intersex people - the current definition of disability could 

also be expanded to include the experiences of people with a scar, mark or condition on their face or 

body that makes them look different; deaf people; people on the autism spectrum; those living with 

HIV and other groups.  

Similarly, the category could additionally be given a broader title to reflect the inclusion of these 

groups.  

Consultation Question 10. 

We invite consultees’ views on whether criminal conduct based on a wrongly presumed lack of 

disability on the part of the victim should fall within the scope of protection afforded by hate 

crime laws. 

The APCC would agree that criminal conduct based on a wrongly presumed lack of disability on the 

part of the victim should fall within the scope of protection afforded by hate crime laws. This would 

reflect the growing awareness that has taken place in society over recent years with regard to 

people living with ‘invisible disabilities’.  

We believe that a disabled person who has been criminally targeted by an able-bodied person for 

not being “disabled enough”, will experience the same level of harm as an individual who has been 

targeted specifically because of their disability. We are sure that this form of targeting could 

additionally cause the victim to feel that their experiences and identity have been invalidated.  

One of our members also underlined to us the important role that education plays in terms of 

ensuring that children and young people understand what a disability is, and how disabilities can 

take various forms and impact on individuals’ lives in difference ways.  

Consultation Question 11. 

We provisionally propose that gender or sex should be a protected characteristic for the purposes 

of hate crime law. 

Do consultees agree? 

We invite consultees’ views on whether gender-specific carve outs for sexual offences, forced 

marriage, FGM and crimes committed in the domestic abuse context are needed, if gender or sex 

is protected for the purposes of hate crime law. 

Mr Dhindsa believes that misogyny is often at the root of Violence Against Women and Girls 

(VAWG), and that as part of the Criminal Justice System’s commitment to eradicate VAWG, we 

should be recording and investigating crimes and incidents motivated by misogyny or gender, so that 

we are able to gain a clear idea of the scale of the issue, and also send an unequivocal message to 

our communities that crimes motivated by misogyny or gender will not be tolerated.  
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This view was additionally supported by the OPCCs who got in touch with us in regard to this 

consultation.   

With regards to creating a gender-specific carve-out for the specific crime types mentioned, the 

APCC believes that further consideration is needed. On one hand, such a carve-out could help to 

further the CJS’ aim to specifically eradicated VAWG.  

On the other hand, a carve out which resulted in the suggested crime types being treated as a hate 

crime dependent on the gender of the victim- resulting in offenders receiving harsher penalties as an 

aggravated offence or as part of an enhanced sentencing regime - could result in the perception that 

victims of these crime types are hierarchised according to gender.  

Consultation Question 12. 

We invite consultees’ view as to whether sex or gender-based hate crime protection should be 

limited to women or include both women and men. 

Mr Dhindsa’s view is that in terms of phraseology, the phrase ‘gender’ should be used rather than 

‘misogyny’. This will ensure that instances of misandry could be equally protected by the law, and 

provide consistency with other protected characteristics (e.g., race, religion or belief, and sexual 

orientation). This approach was supported by our members who got in touch, one of whom 

specifically highlighted that the use of the word ‘gender’ rather than ‘misogyny’ seems “sensible”.  

Consultation Question 13. 

We provisionally propose that a protected category of “women” is more suitable than “misogyny”, 

if sex or gender-based hate crime protection were to be limited to the female sex or gender. 

Do consultees agree? 

As stated in response to Q12, Mr Dhindsa’s view is that in terms of phraseology, the phrase ‘gender’ 

should be used rather than ‘misogyny’. Therefore, we do not agree that either ‘women’ or 

‘misogyny’ should be included as protected characteristics.  

As detailed in response to Q11, Mr Dhindsa believes that including gender within hate crime laws 

could contribute meaningfully to driving progress in tackling VAWG and other crimes where women 

are disproportionately targeted.   

Consultation Question 14. 

We provisionally propose a protected category of “sex or gender” rather than choosing between 

either “gender” or “sex” if hate crime protection were to adopt a general approach. 

Do consultees agree? 

Yes, we agree. The phrase “sex or gender” will ensure that victims whose gender identify is not tied 

to their biological sex feel included within this definition.  

Consultation Question 15. 

We invite consultees’ views on whether age should be recognised as a protected characteristic for 

the purposes of hate crime law. 
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Whilst recognising that there are individuals and groups who may be subject to extra harm due to 

vulnerability relating to their age, we have heard from one of our members that considering age as 

the defining characteristic in terms of their vulnerability could potentially be challenging to 

operationalise in practice.  

However, police and other public services must continue to protect vulnerable people, as they are at 

greater risk of exploitation as both victims and offenders. Accordingly, many PCCs set priorities 

locally to protect the most vulnerable people in society within their Police and Crime Plans.  

Consultation Question 16. 

We invite consultees’ views as to whether any age-based hate crime protection should be limited 

to “older people” or include people of all ages 

As we have heard from one of our members that considering age as a defining characteristic in 

terms of vulnerability in regard to hate crime could be challenging to operationalise in practice, we 

do not currently have a response to this question.  

Consultation Question 17. 

We invite consultees’ views on whether “sex workers” should be recognised as a hate crime 

category. 

It has been underlined to us by one of our members that a number of individuals may have entered 

sex work due to pre-existing vulnerabilities (e.g., coercion, exploitation, alcohol and/or substance 

misuse). Therefore, public agencies should focus on tackling these pre-existing vulnerabilities that 

led to the individual entering sex work; hate crime laws which protect individuals specifically as “sex 

workers” could arguably distract public agencies from this focus.  

It has been suggested to us by one of our members that where a defendant has been found to have 

targeted an individual due to a specific vulnerability, this could be reflected by flexibility in 

sentencing. 

We note that in Merseyside and North Yorkshire hate crimes and incidents against sex workers are 

recorded, as the Commission covers in paragraph 14.11, 14.12, and elsewhere. We would therefore 

encourage the Commission to consider any evidence that the force or OPCC there has submitted 

with regard to this question, before reaching a view.    

Consultation Question 18. 

We invite consultees’ views on whether “alternative subcultures” should be recognised as a hate 

crime category. 

The APCC is aware of the death of Sophie Lancaster in 2007, and the impact that this horrific attack 

had on communities in Lancashire and beyond.  A number of forces across England and Wales – 

including Mr Dhindsa’s force area of Derbyshire - collect data locally on hate crimes and incidents 

related to alternative sub-cultures. We would encourage the Commission to consider any evidence 

provided by the police forces or OPCCs in these areas before reaching a view.  

Consultation Question 19. 
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We invite consultees’ views on whether “people experiencing homelessness” should be 

recognised as a hate crime category. 

Similar to our response to Q17, APCC members who got in touch with us with regard to this Review 

believe that public agencies should focus on the pre-existing vulnerabilities that cause individuals to 

become homeless, with a view to enabling them to escape homelessness. It may therefore not be 

helpful for individuals to be protected in law specifically as “people experiencing homelessness”.  

It has been suggested to us by one of our members that where a defendant has been found to have 

targeted an individual due to a specific vulnerability, this could be reflected by flexibility in 

sentencing.  

Consultation Question 20. 

We invite consultees’ views on whether “philosophical beliefs” should be recognised as a hate 

crime category. 

The APCC does not have a view in response to this question.  

Whilst we recognise some of the points that the Commission makes with regard to potential 

comparisons that can be drawn between religion and philosophical beliefs - and also the evidence 

that has been provided to the Commission by organisations including Humanists UK and British 

Naturism - the APCC has not directly been made aware of a need for philosophical beliefs to be 

protected by hate crime laws.  

Additionally, none of our members have fed concerns into us on this subject in relation to this 

Review.   

Consultation Question 21. 

We provisionally propose that the legal test that applies in respect of enhanced sentencing should 

be identical to that which applies to aggravated offences. 

Do consultees agree? 

Yes, we agree in principle. We believe that this could make the law easier to understand for both the 

public and criminal justice agencies.  

Consultation Question 22. 

We provisionally propose that the current legal position – where the commission of a hate crime 

can be satisfied through proof of “demonstration” of hostility towards a relevant characteristic of 

the victim – be maintained. 

Do consultees agree? 

Yes we agree.   

Whilst the demonstration test does not require any causal link between the demonstration and the 

perpetration of the offence, we agree with Goodall’s line of reasoning as described by the 

Commission in paragraph 15.32:  the offender who turns to abusive slurs based on protected 

characteristics during the conduct of the offence is capable of understanding the purport of their 

words. 
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Additionally, we recognise the harmful “subjugating effect” the words will have on the victim, as 

described by Walters in paragraph 15.33.  Maintaining the demonstration effect will enable the 

police and criminal justice agencies to continue recognising this harm.  

Consultation Question 23. 

We invite consultees’ views as to whether the current motivation test should be amended so that 

it asks whether the crime was motivated by “hostility or prejudice” towards the protected 

characteristic. 

On one hand, we can see how adopting the wording “hostility or prejudice” within the motivation 

test could particularly help to ensure that the law covers exploitative and prejudice-based criminal 

conduct, which may not meet the threshold of explicit hostility. This conduct is often targeted at 

disabled people.  

However, we have heard concerns from one of our members that any changes in the legal tests - 

which have been used for past two decades – could create complexity in both theory and practice. 

This could lead to further delays in the criminal justice process and in turn negatively impact victims’ 

experience within the CJS.  

Consultation Question 24. 

We provisionally propose that the model of aggravated offences with higher maximum penalties 

be retained as part of future hate crime laws. 

Do consultees agree? 

Yes, we agree.  

Consultation Question 25. 

We provisionally propose that the characteristics protected by aggravated offences should be 

extended to include: sexual orientation; transgender, non-binary and intersex identity; disability, 

and any other characteristics that are added to hate crime laws (in addition to the current 

characteristics of race and religion). 

Do consultees agree? 

We agree that aggravated offences should be used on all five of the characteristics equally including 

any new characteristics that may be added. This will ensure that there is consistency of treatment in 

the law for all protected characteristics. 

Consultation Question 26. 

We provisionally propose that the decision as to whether an aggravated version of an offence 

should be created be guided by: 

• The overall numbers and relative prevalence of hate crime offending as a proportion of an 

offence; 

• The need to ensure consistency across the criminal law; 

• The adequacy of the existing maximum penalty for the base offence; and 
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• Whether the offence is of a type where the imposition of additional elements of the offence 

requiring proof before a jury may prove particularly burdensome. 

Do consultees agree? 

We agree in principle with this approach.  

As commissioners of victims services, we would be particularly concerned about any additional 

elements requiring proof before a jury, which could risk lengthening trials and making the court 

experience more challenging for victims.  

It was additionally underlined to us by one of our members that flexibility in sentencing could be 

used to reflect the hate motivation in any crime.  

Consultation Question 27. 

We provisionally propose that aggravated versions of communications offences with an increased 

maximum penalty be introduced in reformed hate crime laws. 

Do consultees agree? 

As we have stated in response to Q6 in our response to the Law Commission Review on Online 

Communications, if laws relating to aggravated offences in hate crime legislation are amended as 

the Commission proposes here, then we believe that the harm-based offence relating to online 

communications would be a suitable candidate for inclusion in the list of hate-related aggravated 

offences. 

We heard particular concerns from one of our members regarding individuals with protected 

characteristics being filmed in public without their content, with the footage consequently being 

posted online in a malicious context.  

Consultation Question 28. 

We provisionally propose that aggravated versions of the following offences should be created, 

notwithstanding that they have life maximum penalties: 

• Grievous bodily harm with intent contrary to section 18 of the OAPA 1861; and 

• Arson with intent or reckless as to whether life is endangered contrary to sections 1(2) and 1(3) 

of the Criminal Damage Act 1971. 

We do not propose that aggravated versions be created in respect of any other offences with a life 

maximum penalty. 

Do consultees agree? 

Whilst in principle we agree with the reasons given for this proposal by the Commission in 

paragraphs 16.63-16.74, the APCC does not have enough information to take a fully informed view 

in response to this question at this time.  

We note the evidence provided by the CPS in paragraph 16.73(1) suggesting that there are a 

significant number of hate crime flags applied in respect of cases tried under section 18 of the 

Offence Against the Person Act, which could support the inclusion of this as an aggravated offence. 
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We note also that murder already has a fixed sentence of life imprisonment, so that “aggravation” 

would achieve less in practical terms than for other offences with a life sentence maximum.  

 Consultation Question 29. 

We provisionally propose that aggravated versions of the following offences against the person 

should not be introduced in reformed hate crime laws: 

• Maliciously administering poison so as to endanger life or inflict grievous bodily harm (section 23 

OAPA 1861); 

• Maliciously administering poison with intent to injure, aggrieve or annoy any other person 

(section 24 OAPA 1861); 

• Threats to kill (section 16 OAPA 1861); and 

• Threatening with an offensive weapon or article with a blade/point (section 1APrevention of 

Crime  Act 1953/ section 139AA(1) Criminal Justice Act 1988). 

Do consultees agree? 

We agree that aggravated versions of these offences should not be introduced in reformed hate 

crime laws, for the reasons that the Commission outlines in paragraph 16.79.  

Consultation Question 30. 

We invite consultees’ views on whether any property or fraud offences should be included within 

the specified aggravated offences. 

In principle, we would support the inclusion of property or fraud offences within the specified 

aggravated offences.  

This could help to better define the level of culpability of offenders, in the disproportionate number 

of hate-related robberies, burglaries, theft and fraud which are targeted at disabled people, as 

detailed at paragraph 16.85. Providing that aggravated offences were extended to all five 

characteristics, and the motivation test for hate crime was amended to “hostility or prejudice”.  

Consultation Question 31. 

We provisionally propose that aggravated versions of sexual offences should not be introduced 

(and hate crimes in these contexts should continue to be dealt with through enhanced 

sentencing). 

Do consultees agree? 

We agree with this point, and particularly that made at paragraph 16.104(4): requiring the 

prosecution to prove an additional aggravated element is likely to make successful prosecutions 

harder, when sexual offences are already amongst the most difficult offences to prosecute.  

Requiring an extra element for the prosecution to prove could prolong the court experience and 

create even more distress for victims.   

Consultation Question 32. 
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We invite consultees’ views on whether a provision requiring satisfaction of the legal test in 

respect of “one or more” protected characteristics would be a workable and fair approach to 

facilitate recognition of intersectionality in the context of aggravated offences. 

The APCC does not have enough information to answer this question firmly, although in principle we 

think the provision as outlined above could be a workable and fair approach to facilitating the 

recognition of intersectionality in the context of aggravated offences. 

 As the Commission rightly observes at 16.124, any limitations with regard to reflecting 

intersectionality in law should not prevent the appropriate police recording of intersectional hate 

crimes. This also applies to the provision of appropriate support by the victims services that PCCs 

commission.   

Consultation Question 33. 

We invite consultees’ views on whether the maximum sentences for the aggravated offences in 

the CDA 1998 are appropriate. 

The APCC does not currently have a specific view in response to this question.  

We believe it is right that the Sentencing Council guidance determines fear and distress caused 

within the local community as a factor when determining the level of aggravation.  

We also think it’s extremely important that sentencers reflect on the level of distress caused to their 

victim or their family.  

Consultation Question 34. 

We invite consultees’ views on whether where only an aggravated offence is prosecuted, the 

Courts should always be empowered to find a defendant guilty of the base offence in the 

alternative. 

The APCC does not currently have a view in response to this question.  

Consultation Question 35. 

We invite consultees’ views on whether they consider the Sussex Report’s proposed “hybrid” 

approach to hate crime laws to be a preferable approach to the model that we have proposed. 

The APCC believes that the Sussex Report’s proposed “hybrid” approach could be considered in 

further detail. Provisionally, we would support a move towards providing greater simplicity and 

coherence in the law through having one single mechanism with regard to aggravated offences.  

However, we would be concerned about the requirement that the aggravation be proven before a 

jury in all cases; in particular, the impact that this could have on victims, and delays that this could 

cause in the Crown Court.   

Furthermore, whilst we recognise the need for greater focus to be placed on community, 

restorative, and rehabilitative approaches (many PCCs have indeed driven forward restorative 

approaches to tackling hate crime locally) we would need to see evidence that the public – and 

particularly communities impacted by hate crime – are supportive of the removal of the increased 

maximum penalties currently specified under the Crime and Disorder Act 1998, before being able to 

determine if we support this approach.  
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Consultation Question 36. 

We provisionally propose that the enhanced sentencing model remain a component of hate crime 

laws, as a complement to an expanded role for aggravated offences. 

Do consultees agree? 

Yes we agree.  

We also recognise the point made at paragraph 17.58, regarding the wider potential application of 

enhanced sentencing, as it can apply to all criminal offences without the need for the specification of 

a new offence and sentence.  

Consultation Question 37. 

We provisionally propose that sentencers should continue to be required to state the aggravation 

of the sentence in open court. 

Do consultees agree? 

Yes we agree.  

In particular, we agree with paragraph17.76 which states that this requirement is an important 

component of recognising the additional harm suffered by the victim, and also members of the 

wider community.   

Consultation Question 38. 

We invite consultees’ views on whether a more flexible approach to characteristic protection 

would be appropriate for the purposes of enhanced sentencing. 

Further, we invite consultees’ views on whether this might be best achieved by: 

• a residual category; 

• a set of criteria for judges to consider; 

• sentencing guidance; or 

• a combination of approaches. 

Whilst the APCC does not have a firm view in response to this question, we do recognise that in the 

context of enhanced sentencing, there may be some scope for a more flexible approach to 

characteristic selection. However, it was underlined to us by one of our members that a residual 

characteristic could be “problematic” in terms of statutory sentencing. 

As the Commission states at paragraph 17.85, we recognise that introducing a more flexible 

approach could help to “future proof” the law to some degree: allowing for recognition of new social 

groups and characteristics as they emerge.  

Additionally, a flexible approach in sentencing could provide a more solid foundation for police and 

prosecutors to begin recording other forms of hate crime, so that the scale of the problem can be 

better understood. If the targeting of specific characteristics appears to be particularly prevalent or 

harmful to victims and communities, these characteristics could then be included within aggravated 

offences in future.  
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This could also potentially provide a framework for sentencers with regard to hate crimes that are 

currently recorded by forces locally, but are not recognised nationally in hate crime laws.   

However, we do caution that policing has finite resources, as does the Criminal Justice System. These 

resources could be overstretched if a too flexible approach is taken within courts to characteristic 

protection.   

Consultation Question 39. 

We provisionally propose that, contrary to the more flexible approach set out in R v O’Leary, a 

court should not be permitted to apply an enhanced sentence to a base offence, where an 

aggravated version of that offence could have been pursued in respect of the specified 

characteristic. 

Do consultees agree? 

The APCC does not have sufficient information on the case in question to provide a firm response to 

this question currently.  

Although we do recognise as described at paragraph 17.109, that not permitting a judge to impose 

an enhanced sentence where an aggravated offence is available - but has either not been pursued or 

has failed - could provide greater certainty in law and greater fairness to the defendant.  

Consultation Question 40. 

We provisionally propose that the stirring up offences relating to “written” material be extended 

to all material? 

Do consultees agree? 

Yes we agree.  

As the Commission touches upon in paragraph 18.76, this would help to provide greater consistency 

between hate crime laws and the Malicious Communications Act 1988.  

Consultation Question 41. 

We provisionally propose to replace sections 19 to 22 and 29C to 29F of the Public Order Act 1986 

with a single offence of disseminating inflammatory material. 

Do consultees agree? 

Yes we agree.  

We believe that this proposal could make the law easier to understand for the public, police, and the 

judiciary. It could also ensure that minoritized groups are protected from forms of media that could 

encourage hatred against them, but do not clearly fall within the ambit of existing legislation (e.g., 

video games, as covered at paragraph 18.92).  

Consultation Question 42. 

We provisionally propose to align the defences available to innocent disseminators of 

inflammatory material to ensure consistency as follows: 
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(1) The provisions relating to performers, rehearsals and recordings of performances would apply 

to both plays and broadcasts. 

(2) The defences available to third parties who did not intend to stir up hatred would be aligned, 

so that the offence would not apply to a person who did not realise that the material was to be 

included; did not realise that material was threatening or abusive; or did not realise that the 

circumstances were such that hatred was likely to be stirred up. 

(3) Unless intention to stir up hatred is proved, no offence would be committed by showing a 

recording that has been certified by the British Board of Film Classification or licensed for cinema 

performance by a local authority. 

Do consultees agree? 

Yes we agree.  

We believe that these proposals could bring greater consistency to the law.  

Consultation Question 43. 

Under what circumstances, if any, should online platforms such as social media companies be 

criminally liable for dissemination of unlawful material that they host? 

If “actual knowledge” is retained as a requirement for platform liability, should this be the 

standard applied in other cases of dissemination of inflammatory material where no intention to 

stir up hatred can be shown? 

This is a complex area which we do not feel the APCC is suited to comment on currently.  

One of our members underlined to us that whilst the current law focuses on the behaviour of the 

defendant, online platforms provide the platform on which offences are committed. Therefore, 

retaining “actual knowledge” within the law should enable prosecution when it is obvious that social 

media companies are not taking sufficient action to address the offending.   

Mr Dhindsa has had regular contact with the Head of UK Public Policy at Twitter this year, and has 

heard of the ways in which Twitter in particular have improved reporting mechanisms, and also 

improved the speed at which they remove hate content.  

Mr Dhindsa would encourage Twitter and other social media companies to continue to improve 

mechanisms for removing online hate content, and signposting victims to relevant sources of 

support. Social media companies should see this as an integral part of their corporate social 

responsibility, regardless of what their legal obligations may be. Meanwhile, one of our members 

expressed the view that a regulatory approach towards social media companies should be 

considered. Another of our members expressed in response to this question, that the harm-based 

offence as proposed in the Commission’s Review on Online Communication Offences would also go 

some way to better protecting victims of online hate crime.  

Consultation Question 44. 

We invite consultees’ views on whether the meaning of “likely to” in the racial hatred offence 

should be defined in statute (and for any other characteristics to which it would apply in future). 

We further invite views on how might this be defined. 
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The APCC does not currently have a view in response to this question.  

However, we agree with the Commission’s assertion at paragraph 18.164 that it “is important that 

the criminal law is clear so that citizens are aware whether their behaviour is lawful”.   

Consultation Question 45. 

We provisionally propose that intentionally stirring up hatred be treated differently from the use 

of words or behaviour likely to stir up hatred. Specifically, where it can be shown that the speaker 

intended to stir up hatred, it should not be necessary to demonstrate that the words used were 

threatening, abusive, or insulting. 

Do consultees agree? 

In principle, we agree with this proposal, and recognise how this could be used as a way to 

criminalise behaviour where there is an intention to stir up hatred, but where explicitly threatening, 

abusive or insulting language is not used. 

As per paragraph 18.183, this could help to stop the publication on or offline of material which 

intends to stir up hatred against specific groups.  

Consultation Question 46. 

We provisionally propose that where intent to stir up hatred cannot be proven, it should be 

necessary for the prosecution to prove that: 

(1) the defendant’s words or behaviour were threatening or abusive; 

(2) the defendant’s words or behaviour were likely to stir up hatred; 

(3) the defendant knew or ought to have known that their words or behaviour were threatening 

or abusive; and 

(4) the defendant knew or ought to have known that their words or behaviour were likely to stir 

up hatred. 

Do consultees agree? 

In principle we agree. We think that the wording could be easily understood by the public, policing, 

and criminal justice agencies.    

As the Commission outlines at paragraph 18.92, we also believe that the wording “knew or ought to 

have known” will enable policing and criminal justice agencies to take a more proportionate 

approach in terms of individuals who for legitimate reasons do not or are unable to know that the 

slur they have used is likely to stir up racial hatred, e.g., young people with learning difficulties.  

Consultation Question 47. 

We provisionally propose that there should be a single threshold to determine whether words or 

behaviour are covered by the “likely to” limb of the stirring up offences, applying to all protected 

characteristics. 

Do consultees agree? 
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If so, would consultees favour applying a single threshold of “threatening or abusive” but not 

“insulting” words to prosecutions brought under the “likely to” limb? 

The APCC does not have a view in response to this question currently.  

In principle, we would support an approach that would make the existing law easier to understand 

and more workable.  

However, we are concerned that limiting the law to “threatening and abusive words or behaviour” 

and raising the current threshold for racial hatred, could be seen by some as a legitimisation of racial 

insults, as the Commission touches upon in paragraph 18.207.  

This may lead certain individuals to believe they have ‘permission’ to use racial insults, and target 

others for abuse; Black, Asian, and Minority Ethnic (BAME) communities may also feel less protected 

by the law.   

We would therefore encourage the Commission to listen to BAME individuals and organisations 

representing their interests in response to this question.  

Consultation Question 48. 

We provisionally propose that the offences of stirring up hatred be extended to cover hatred on 

the grounds of transgender identity and disability. 

Do consultees agree? 

Yes, we agree.  

Our members who got in touch with us expressed a clear view that there should be consistency of 

treatment in law for all characteristics protected by hate crime laws.  

Furthermore, we heard concerns specifically from one of our members regarding “inflammatory 

gender critical rhetoric” and the impact this has on trans communities, which could be addressed by 

this proposal.   

Consultation Question 49. 

We provisionally propose that the stirring up offences be extended to cover sex or gender. 

Do consultees agree? 

As we stated in response to Q48, our members who got in touch with us expressed a clear view that 

there should be consistency of treatment in law for all characteristics protected by hate crime laws. 

Therefore, if sex or gender are included in hate crime laws, we would agree that stirring up offences 

should also be extended to cover these characteristics.  

Consultation Question 50. 

We invite consultees’ views on whether the definition of hatred for the purposes of the stirring up 

offences should include hatred on grounds of one or more protected characteristics. 

In principle, we believe that the suggestion that the Commission outlines at paragraph 18.246 could 

work, in terms of introducing a single offence of “unlawfully stirring up hatred” with the definition 
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listing not only the characteristics, but also specifying the criminality of “hatred against a group 

defined by a combination of more than one characteristic”.  

As we stated in response to Q32, any limitations to reflect intersectionality in law should not prevent 

the appropriate police recording of intersectional hate crimes.  

Consultation Question 51. 

We provisionally propose that the current exclusion of words or behaviour used in a dwelling from 

the stirring up offences should be removed. 

Do consultees agree? 

Yes, we agree for the reason that the Commission outlines at paragraph 18.254: the harm at which 

these offences is targeted is the propagation of hatred; other incitement offences, such as inciting or 

encouraging commission of an offence, are not protected simply because they take place within a 

person’s home.  

We also note the current discrepancy in the law as outlined at paragraph 18.252, in terms of a 

meeting in a large private house being covered by the exemption, whilst a private conversation 

conducted in an office would not be.   

Consultation Question 52. 

We provisionally propose that the current protections in sections 29J and 29JA apply to the new 

offence of stirring up hatred. 

Do consultees agree? 

We invite consultees’ views on whether similar protections should be given in respect of 

transgender identity, disability and sex or gender, and what these should cover. 

Yes, we agree that these protections should apply to the new offence of stirring up hatred, and that 

these protections should apply across all the characteristics protected by the law.  

This will make the law easier to understand, and as outlined in paragraph 18.274, will continue to 

permit in law criticism of behaviour, and discussion of public policy on potentially controversial 

issues.  

Consultation Question 53. 

We invite consultees’ views on whether there should be similar protections to those in sections 

29J and 29JA under the racial hatred offences. 

We share the Commission’s view at Paragraph 18.284 that nothing in the current offence of stirring 

up racial hatred prevents discussion of issues such as immigration, but that this may not be widely 

understood by the public.  

Therefore, we believe in principle, it could be a good idea to include the protections which the 

Commission outlines at paragraph 18.285 with regard to the “discussion or criticism of immigration, 

asylum or citizenship policy”.  

As per paragraph 18.285, a protection could also be considered with regard to the “criticism or 

expressions of antipathy, dislike, ridicule, insult or abuse of particular countries or their 



 

 APCC Consultation Response  
 

19 
 

governments”, however like the Commission, we are conscious of the complex relationship between 

antisemitism and attitudes towards Israel, as described by the International Holocaust 

Remembrance Alliance’s (IHRA) definition of antisemitism.  

Although, also like the Commission, we recognise that not all examples provided by the IHRA 

definition would necessarily amount to stirring up antisemitic hatred for the purposes of criminal 

law.  

antisemitism  

Consultation Question 54. 

We provisionally propose that prosecutions for stirring up hatred offences should require the 

personal consent of the Director of Public Prosecutions rather than the consent of the Attorney 

General. 

Do consultees agree? 

The APCC does not have a view in a response to this question currently.  

Consultation Question 55. 

We invite consultees’ views on whether the current exemptions for reports of Parliamentary and 

court proceedings should be maintained in a new offence. Further, we invite views as to whether 

there are any additional categories of publication which should enjoy full or partial exemption 

from the offence, such as fair and accurate reports of local government meetings or peer reviewed 

material in a scientific or academic journal. 

We think it would be sensible to maintain the current exemptions for reports of Parliamentary and 

court proceedings in a new offence.  

We also believe it would be sensible to extend this exemption either fully or partially to both fair and 

accurate reports of local government meetings and peer reviewed material in a scientific or 

academic journal.   

However, we would urge caution in terms of how any extensions of existing exemptions are framed 

in terms of public communications. As we touched upon in response to Q47, we would not wish for 

there to be any perception that rules in relation to the stirring up of hatred were being relaxed.  

Consultation Question 56. 

We provisionally propose that racist chanting at football matches remain a criminal offence 

distinct from the current Public Order Act 1986 offences. 

Do consultees agree? 

Yes, we agree.  

Consultation Question 57. 

We provisionally propose that the offence under section 3 of the Football (Offences) Act 1991 of 

engaging in “chanting of an indecent or racialist nature at a designated football match” be 

extended to cover chanting based on sexual orientation. 

https://www.holocaustremembrance.com/resources/working-definitions-charters/working-definition-antisemitism
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Do consultees agree? 

We welcome consultees’ evidence on the prevalence of discriminatory chanting targeting 

characteristics other than race and sexual orientation, and would welcome views on whether the 

offence should be extended to cover all protected characteristics. 

As we have stated above, amongst members who got in touch with us we received a clear steer that 

there should be consistency in treatment of characteristics protected by hate crime laws.  

Therefore, we would support offences relating to indecent or racist chanting at football matches to 

be extended to cover chanting based on sexual orientation, as well as other characteristics protected 

by hate crime law.  

Consultation Question 58. 

We invite consultees’ views on whether the offence under section 3 of the Football (Offences) Act 

1991 should be extended to cover gestures and missile throwing. 

Amongst member who got in touch with us, we received a clear steer that the Football (Offences) 

Act should be extended to cover gestures and missile throwing; one of our members specifically 

cited local concerns in this regard.  

Consultation Question 59. 

We invite consultees’ views on whether the offence under section 3 of the Football (Offences) Act 

1991 should be extended to cover journeys to and from a designated football match. 

We can see the logic in extending the Football (Offences) Act 1991 to cover journeys to and from a 

designated match, in-line with the Football Spectators Act 1989, as the Commission outlines at 

paragraph 19.56.  

 One of our members specifically expressed support for the Football (Offences) Act to cover journeys 

to and from a designated football match.  

Consultation Question 60. 

We invite consultees’ views on whether the offence under section 3 of the Football (Offences) Act 

1991 should be amended to include association and perceived characteristics. 

We believe that including association and perceived characteristics in the Football (Offences) Act 

would bring consistency with other hate crime laws.  

One of our members relayed concerns to us that they had received feedback from local communities 

highlighting cases of associative and perceptive hate crime in this regard, which was transphobic in 

nature.  

Consultation Question 61. 

We invite consultees’ views on whether the current penalty for the offence under section 3 of the 

Football (Offences) Act 1991 of engaging in chanting of an indecent or racialist nature at a 

designated football match, a Level 3 fine, is sufficient. 

Whilst we do not have a firm response to this question currently, we do think that there should be 

greater consistency between hate crime laws.  
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Therefore, we would be inclined to support the penalty for hate offences under the Football 

(Offences) Act 1991 to be brought in-line with the penalty for similar racially aggravated offences, 

such as section 4A or 5 of the Public Order Act 1986.  

We also note the Commission’s observation at paragraph 19.67, that as the only sanction available 

currently is a fine, rehabilitative measures such as attendance at race-awareness training cannot be 

ordered by the court.  

We would support the further provision of such measures to enable offenders to learn about the 

harm caused by hate crime, therefore we would in principle support a move to make it easier for 

courts to issue these in relation to offences under the Football (Offences) Act 1991, through an 

increase in the maximum penalty available for such offences.  

Consultation Question 62. 

We invite consultees’ views on whether they would support the introduction of a Hate Crime 

Commissioner. 

There is no clear view from the PCCs on this matter.  

Some PCCs cited that the introduction of a Hate Crime Commissioner could be a positive step, in 

terms of potentially ensuring more consistent victim standards across England and Wales, and 

driving cross-departmental collaboration between the Home Office, the Ministry of Justice, the 

Ministry for Housing, Communities and Local Government and other relevant departments to tackle 

hate crime. There is a view that the establishment of a Hate Crime Commissioner could help to 

improve public understanding of hate crime law; and underline before the eyes of the public the evil 

that hate crime is.  

However, caution has been urged if the new office is proposed, as there is a real need to consider 

the roles Terms of Reference, and ensure that the Commissioner’s work is fully integrated with other 

Commissioners’ activities to prevent any unnecessary expansion of bureaucracy. It was also 

highlighted that the new Commissioner’s office would need adequate funding in order to function 

effectively - insufficient levels of funding for existing Commissioners was raised as an issue in this 

regard. 

There is concern that the introduction of a Hate Crime Commissioner could undermine the statutory 

responsibility for victims support services that rests with PCCs, and that the addition of a new 

statutory position to oversee hate crime law could further add to confusion regarding overlap 

between the responsibilities and governance structures of existing Commissioners, e.g., the Victims 

Commissioner, as well as PCCs on the local level. 
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Please ask for:   Marie Kelly-Stone 

Direct Line: (01322) 343634 

Direct Fax:  

E-mail: marie.kelly-stone@dartford.gov.uk 

DX: 142726 DARTFORD 7 

We welcome calls via Relay UK 

Your Ref:  

Our Ref: PMKS/P&R262el 

 

Date: 15 December 2020 
Dear Sir/Madam 
 
RE: RESPONSE TO HATE CRIME LAWS CONSULTATION 
 
The impact of hate crime upon individuals who encounter it can be profound and crimes 
motivated by bias can resonate widely amongst a victim’s family, friends and wider 
community network. Our public safety and criminal justice system must recognise that 
hate crimes can send a message to groups that they are not welcome or protected 
within a community.  
 
All victims of crime are likely to feel angry and helpless but hate crimes can engender 
additional anxiety within wider groups that they are unsafe and at further risk. 
Witnessing hate crime within a group or community, particularly if the response of the 
criminal justice system is perceived to be fragmented or less than comprehensive, can 
lower the self-esteem of victims, fuel isolation, damage confidence and undermine 
efforts to create a fair, just and tolerant society. 
 
The existing legislation related to hate crime is fragmentary and piecemeal, which often 
makes it difficult for victims to navigate their case through the criminal justice system 
and risks an additional sense of disempowerment. The route to justice for victims of 
hate crime must be clear and the definitions of hate crimes should be unambiguous.  
 
Sentencing should be consistent and messaging surrounding sanctions and outcomes 
should focus upon a motivation of hate or bias in determining the seriousness of an 
underlying offence.  
 
The Council believes it is vital that guidance on what constitutes a hate crime, the rights 
of individual victims and the criminal justice procedure is reviewed, to make it consistent 
and effective. Offenders should also expect to be robustly and straightforwardly 
challenged regarding their behaviour and a stronger link forged between the existence 
of a motivation of bias and higher sanctions, including custodial sentences.  
 
 

 
Legal Services    
Marie Kelly-Stone   
Head of Legal Services   

The Law Commission 
hate.crime@lawcommission.gov.uk 
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The Council fully supports the Law Commission’s stance on taking a wider and more 
comprehensive review of the criminal justice response to hate crimes generally, rather 
than restricting itself to an examination of the existing relevant offences. It also supports 
the inclusion of additional characteristics or groups within the definition of potential hate 
crime victims where it can be demonstrated that the characteristic or group is a factor in 
the offence. 
 
Yours faithfully 

 
MARIE KELLY-STONE 
HEAD OF LEGAL SERVICES  
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In response to the Law Commission consultation, De Montfort University held an hour long 

open meeting with members of staff on 16/12/20 to discuss hate crime legislation with 

particular focus on the inclusion of gender-based hate.  Our main discussion point was the 

potential inclusion of misogyny within hate crime legislation as a prosecutable offence. A 

presentation on current hate legislation and the proposed changes was delivered by Vanessa 

Bettinson - Professor of Criminal Law and Criminal Justice at the start of the meeting. 

The group then discussed two misogyny-based case studies and members were asked 

whether the victimisation in these case studies, and members responses, could be applied to 

gender more broadly.  Several themes arose from the conversations relating to sexism, 

misogyny and gender-based hate which are outlined below with direct quotations from 

participants. Discussion was encouraged and the group held diverse views. 

1. Cultural differences  
 

It was acknowledged that a range of differing views about women and violence against them 

exist culturally.   It was felt that this legislation could possibly be used to address this.  

Colleagues noted the treatment of women can sometimes be unequal and discriminatory 

and may have the potential to amount to misogyny.  However, it was considered that by 

identifying misogyny as issues within specific cultural communities, hate crimes against the 

culture in question could increase as a response.   

 

The sexualisation of women and lesser sexualisation of men 

It was discussed in relation to case study 11, that views on women’s clothes may differentiate 

upon the interpretation of messages women ‘appear to be transmitting’ in relation to dress.  

It was felt that sexualisation linked to dress may lead to misogynistic behaviours based on 

beliefs held by some individuals.  Therefore, women may be targeted based the way they 

are dressed because of this sexualisation and the perceived messages about women’s 

clothing as a result. 

Comments 

• ‘The presumptions around certain types of clothing and how women are meant to 

present themselves and what messages women are presenting when they are 

dressing in a particular way is quite gender specific’.  
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It was considered that there was a possibility of a male being victimised in the same way, 

but it was felt that may be less likely as males are less ‘sexualised’ compared to women in 

relation to clothing 

Comments 

• ‘So unlikely to happen to a male’  

• ‘The dressing up an offering it on a plate wouldn’t apply equally to men, but that’s 

not necessarily to say that men aren’t sexually harassed’. 

 

Moreover, this was considered in relation to sexual orientation. It was highlighted that this 

could apply to homosexual males. It was suggested that the likeliness of homosexual men 

being targeted by other men would be more common more than heterosexual men being 

targeted. 

Comments 

• ‘There may be an issue around, which doesn’t really apply to gender but sexual 

orientation in terms of perceptions about how gay men dress and those kind of 

perceptions around sexuality, dress and sex’.   

So, while there was consideration of male victimisation, it was agreed that women may be 

targeted due to sexualisation and presumptions about their clothing. It is possible that 

victimisation could happen to a man but is less likely. A risk was recognised around the 

targeting of homosexual men based on the presumptions of their dress and sexualisation.  

 

2. The symbolic role of law in supporting women  

The symbolic role of law when discussing misogyny proposes a more inclusive society, a 

society which aspires to be ‘better’ by eradicating hate against women;  

Comments 

• ‘Misogyny is accepted, but why is it okay?’ 

• ‘It gives people confidence in confronting misogyny or gender -based hate, to point 

out that there is a law which criminalises it’  
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3. Sexism’s inferiority to already established protected characteristics such as race  

Some members of the group felt that misogyny/gender-based hate is perhaps regarded as 

inferior to other protected characteristics.  In relation to case study 22, it was felt that 

misogyny/gender-based hate is not taken as seriously as other strands of hate such as 

racism.  It is felt that misogyny/gender-based hate is ‘okay’ and accepted without challenge.  

Comments 

• ‘If I was to shout a racist comment from the stand I would be reported, somebody 

would tweet that straight away, sorry text that to the line publicised and I would be 

removed from the ground and I would be banned from attending, similarly with 

homophobia that would happen as well.  I doubt if somebody said a sexist comment 

it would be dealt with in the same way’ 

• ‘Race is dealt with differently than sexism, sexism is inferior’  

• ‘It’s about the frequency of these events and because these cases, people might 

think they are low key and so frequent that you hear them’  

 

4. The exclusion of women from public spaces due to gender-based hate and 

discussion around how can spaces could ensure inclusivity  

The group discussed real and virtual spaces in which misogyny hate is allowed to manifest 

and can effectively exclude women from some public spaces.  In an establishment which 

has staff employed, the group discussed what responsibility staff and management hold in 

these situations and how misogynistic or sexist comments should and could be dealt with.  

A personal attack on one person may not only affect one individual but wider communities, 

example discussed included women not going out late at night because of  previous 

incidents; women not going to certain bars because sexism and sexual comments are 

accepted. 

Comments 

• ‘It’s about power of the establishments and the symbolic role of law of what we do 

and do not tolerate, and what’s acceptable in a public space’ 

• ‘This is possibly more about gender rather than sex? Socially constructed 

perceptions of what the role of women and men are in society’  

• ‘restricting what spaces we can be in then impacts our mental health, development 

etc. and the cycle continues....’ 
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• Perhaps there is an element of hate, that people are not accepted in certain 

spaces… It promotes difference in an unhealthy way’ 

• ‘There’s quite a sense of shame there… in the walk away [response to case study 

2], you’re leaving and feeling quite vulnerable’ 

• ‘Space is being made, and you’re not welcome in certain spaces and choices will 

then be made as a result of it and other women might see that and decide they don’t 

want to go there’  

•  ‘If you start to restrict, or as a woman feel some spaces aren’t accessible to you 

because of the way people treat you, you can’t engage in those spaces and you’re 

missing out on the conversation and the ability to engage with those people and that 

will hinder us as women.  So, if half the world isn’t accessible to us because we are 

approaching it from a fear-based approach, we’re shamed to step away from those 

spaces, we can only ever physically occupy the spaces that we’re allowed to occupy.  

As soon as you start restricting people or shaming people and putting barriers up, it 

means that we can’t advance, that we can’t move forward and that’s why they say 

gender equality won’t happen in our lifetime.  The law has a responsibility to 

understand that impact and its not just about the particular crime and the particular 

its about something much bigger than that’.  

 

5. Misogyny or gender-based hate as ‘banter’  

Again, linking into perceived ‘less serious nature’ of sexism, some group members 

expressed that sexism is usually referred to as banter, ‘messing around’ or a joke.  In 

contrast another protected characteristic being attacked wouldn’t be considered a joke or 

banter, it would be considered offensive and understood as such. 

Comments 

• ‘I think the number of times it happens it builds on you and stops you wanting to go 

into spaces but I think it’s the intimidation and in both case studies, it is a personal 

attack.  If someone says something to you while you’re in a bar or at a football match 

its just banter and if messing around because they’ve got a smile on their face and 

they’re doing it in a way, that almost feels a little bit different to an aggressive 

response’  
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6. The need for a solid and boundaried framework within misogyny/gender-based 

legislation that is clear on what is and what is not gender-based hate  

Some group members expressed the need for a solid framework within legislation 

surrounding misogyny or gender-based hate, that clearly sets out the law and what is and 

isn’t gender-based hate.  Without this framework concerns were expressed about a lack of 

clarity of what amounts to hate, what can be considered hate, the contexts in which it is 

considered and how this intent will be decided in a court of law.   

Comment 

• ‘When talking about the legal system it comes down to evidence and intent .  We’ve 

all sat in meetings or with family members where a male will make a joke and we let 

it go because we know deep down that they don’t hate women , so would you want 

them prosecuted.  I’m playing devil’s advocate here.  If we go down a road of hate 

crime and in relation to feedback in this consultation, there needs to be parameters 

around that and it needs to be really well thought out because in every situation, will 

you be able to say that that’s against the law’ 

 

7. Would a criminalised approach to misogyny be the most effective, and what other 

measures can be taken?   

The group discussed whether a criminal approach would be the most effective in all 

situations and whether potential measures could be taken in the spaces we discussed 

previously to combat misogyny or gender-based hate.  The group felt that establishments 

or owners of spaces have a responsibility when hate occurs to react in a way that combats 

and penalises such hate.  For example, racism in a football ground is not tolerated and fans 

are removed or banned from the stadium.  Some group members felt that such measures 

could be incorporated into the public spaces which are monitored by staff as a primary 

measure, where appropriate.  If the hate amounts to a crime which is clearly punishable by 

law, then it should be reported and dealt with accordingly by both police and staff within the 

spaces.  However, if it is not reported to the police for any reason, the owners or staff of the 

spaces could have a responsibility to react and deal with the gender-based hate at their 

level.  

 

Comments 

• ‘It’s about policies and the way businesses and services are run, around what we 

will put up with and what we should be expected to put up with as women.  I’m talking 
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about that difference, we won’t tolerate racism, we won’t tolerate homophobia, but 

we’ll tolerate this.  It’s about the way that we operate practically’  

 

8. Politicians  

There have been various reports of  high profile politicians perpetrating hate, including 

misogyny and the group felt this made it more challenging to combat hate in society.  When 

politicians are in public and make comments which seemingly legitimise hate which then 

may be replicated by others.  It was felt there were minimal repercussions for these 

instances which may weaken trust in the law and may trivialise misogyny and gender-based 

hate.  If misogyny or gender-based hate does become legislated in future, it must be shown 

to be applicable to all who perpetrate.  

 

Comments  

• ‘The problem is that a lot of the misogyny (and racism) is legitimised by those 

(men?) in positions of power’ 

• ‘I look at hate crime within the wider picture and political discourse and existing 

legislation, a lot of the things I find, the difficulty is when you’ve got key political 

figures that are enforcing or perpetrating some of these misogynistic or gendered 

Islamophobic narrative and I think that becomes very difficult so on the flip side I 

think the symbolic nature of the law might be a useful tool in saying explicitly that 

we don’t tolerate this as a society’.  
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Appendix A – Case Study 1 

Appendix B – Case Study 2 

 

Case study 1 

Ria is on a night out with friend in a busy bar. A male makes sexual comments towards 

Ria as she walks past him. She feels very uncomfortable and smiles, trying to get past 

as soon as possible. The male blocks her path saying ‘nice sm ile, in that dress you 

are offering it out on a plate!’.  Ria attempts again to get past. As she walks quickly 

away the male shouts after her laughing with his friends ‘What’s the problem? You are 

a woman, only put on this earth to serve the sexual needs of men, that’s why you are 

in the bar tonight isn’t it? Everyone in the bar hears this. Two bar staff nearby watch 

the whole incident but do nothing.  

 

Case Study 2 

Chloe is a keen football fan and attends every home match. During the most recent 

game Chloe shouts ‘offside’ to one of the away players. The linesman then puts his 

flag up to call ‘offside’.  A male fan shouts to the linesman ‘Are you serious, she’s a 

girl! why are you listening to her she doesn’t know what she’s talking about’. The male 

turns and shouts at Chloe ‘You’re a girl, what do you know? This is a man’s game so 

why don’t you get back to that kitchen in the changing rooms where you belong and 

make everyone a cup of tea’.  A group of male fans nearby begin to laugh. Chloe feels 

uncomfortable and leaves the ground walking towards her car.  While walking away 

the men are shouting comments such as ‘2 sugars for me love’ and ‘make sure you 

smile when you give me my drink’.  The carpark stewards hear these comments but 

takes no action.  



 Hate Speech and Hate Crime: A Critical Review of a Controversial Agenda 

 
Introduction 

Both the Law Commission of England and Wales and the Scottish Parliament have recently called 

for submissions from the general public and interested institutions and organisations to their 

respective Consultation Papers on reforming the present laws on hate crimes. This paper is one 

attempt to engage seriously with both the series of questions formulated by the consultation process 

and also set the subject matter in the wider context of promoting and guaranteeing legitimate 

freedom of speech and action against those who, in certain circumstances, wish to curtail it. 

   I consider myself a normal member of the public who has views, which I believe are worth 

sharing, on the various matters included in what the law considers to be examples of hate speech 

and hate crime  I am a well educated person, having been awarded four degrees (including an MPhil 

and a PhD) in subjects related to Christian thought and practice in their engagement with 

contemporary social, political and cultural affairs. I have had a life time of experience in higher 

education, encompassing a period of twelve years living overseas and numerous educational 

commitments on all continents. I have followed the debate about the various issues concerning 

instances of speech and action deemed by the law to be motivated by hate and deliberate hostility, 

particularly against those who fall within special groups, specified by current laws as possessing 

protected characteristics: race, ethnic or national origin, nationality, religion, sexual orientation and 

disability.1  

   Although the particular consultation-questions are focused on specific aspects of the laws as they 

stand, it seems to me that pertinent answers can only be given, when wider issues, such as the use of 

language, freedom of speech and action, the importance of international law in addressing the 

subject matter of hate and human rights, the criteria used for designating protected characteristics, 

and the psychology underlying instances and patterns of hate, are analysed critically. I will, 

therefore, begin by considering some of these predicaments. 

 

The use and abuse of language 

The very word hate, and how it is used, is a matter of considerable controversy  It does not stand on 

its own possessing a unitary meaning that all people can agree upon without dispute. In order to be 

able to explain its significance with the greatest clarity possible, existing laws employ a number of 

synonyms. Other words, often used to convey its core sense, attempt to show the variety, subtlety 

and sensibility of what the word conveys. Here are a few examples: as a verb, dislike, detest, 

abominate, deplore; as a noun, aversion, loathing, abhorrence; as an adjective, repellent, obnoxious, 

despicable, repugnant, offensive, heinous  These words only constitute a sample of words used 

 
1 Public Order Act, 1986, Racial and Religious Hatred Act, 2006, Criminal Justice and Immigration Act, 2008. 



interchangeably to mean hate, hatred and hateful. As we continue the discussion around the present 

consultations, other words will appear with some frequency  

   One of the problems around the word and its synonyms is that they express abstract thoughts, 

expressions and comments. They are used subjectively to convey a particular emotion, mood or 

sensitivity, what a person or group of people feel about a particular communication or act. To 

interpret a comment as hate-speech implies a strong personal aversion or discomfort in hearing it 

mentioned. It is often judged according to specific core beliefs or world-views, which in the nature 

of the case, will never receive universal approval. For example, to refer to a sexual act carried out 

between two people of the same sex, abhorrent, repulsive or disgusting is to follow a particular 

moral code of conduct, according to a personal or group understanding of what is either morally 

acceptable or corrupt. Likewise, the contrary opinion follows the same pattern of thought. 

   Another problem, which follows from this divergent viewpoint, is that to hate something is 

sometimes exactly the right thing to do. One example of hate, about which almost all of humanity 

would concur, is to abhor any and every act of torture. The Bible exhorts Christians to “hate what is 

evil” (Psalm 97:10; Amos 5:15; Romans 12: 9). Most people recognise thoughts and acts which 

they are perfectly justified in hating – murder, unprovoked domestic violence, the coercive 

exploitation of young females for the sex industry. These are the sort of actions which judges in 

their sentencing speech in a criminal trial will excoriate, using words that convey hate for the acts 

planned and executed   

   It is, therefore, crucial to realise that the use of hate-speech is ambiguous. It cannot be used 

properly as a slogan or battle-cry. Rather, it should be sensitively discerned against objective 

criteria, not hidden in the subjective feelings of someone who claims to be offended, insulted or 

injured by some remark or action  Speech may convey a righteous hatred, fully justified as a moral 

absolute in certain circumstances. Hate speech cannot, therefore, only be condemned as socially 

inadmissible. Particularly in law, it should not be used as a kind of permanent pejorative 

catchphrase.  

 

Hate-speech and hate crimes according to international law 

In his Foreword to The United Nations Strategy and Plan of Action on Hate Speech Antonio 

Guterres, the present UN Secretary General penned these words: 

 “Addressing hate speech does not mean limiting or prohibiting freedom of speech. It means 

 keeping hate speech from escalating into something more dangerous, particularly incitement 

 to discrimination, hostility and violence Virulent hatred Addressing hate speech while 

 upholding freedom of opinion and expression”. 

The actual document released by the UN is helpful in clarifying the relation between hate speech 



and freedom of expression: 

 “Rather than prohibiting hate speech as such, international law prohibits incitement to 

 discrimination, hostility and violence. Incitement...explicitly and deliberately aims at 

 triggering discrimination, hostility and violence...which may lead to or include terrorism or 

 atrocity crimes. Hate speech that does not reach the threshold of incitement is not 

 something that international law requires States to prohibit...The strategy and its 

 implementation is to be in line with the right to freedom and expression. The UN supports 

 more speech, not less, as the  key means to address hate speech”.2 

   In this context, the UN has been consistent in its upholding of Articles 18 and 19 of the Universal 

Declaration of Human Rights (UDHR): 

 Everyone has the right to freedom of thought, conscience and religion; this right includes 

 freedom to change his religion or belief, and freedom, either alone or in community with 

 others and in public or private, to manifest his religion or belief in teaching, practice, 

 worship or observance. Everyone has the right to freedom of opinion and expression; this 

 right includes freedom to hold opinions without interference and to seek, receive and impart 

 information and ideas through any media and regardless of frontiers”  

Whilst understanding that the UDHR was drawn up and approved by the majority of the member 

nations at the time of its promulgation (1948), and whilst understanding that 70 years later, events 

in the world have changed considerably, the Declaration should still be adhered to as an 

indispensable charter, indeed part of the UN's Charter, for the “promotion of universal respect for 

the observance of human rights and fundamental freedoms”.3 

   The European Commission has issued its own authorised opinion on hate speech: 

 “Hate speech is an extreme form of intolerance which contributes to hate crime Criminal 

 prohibition is necessary when hate speech publicly incites violence against individuals or 

 groups of people...Criminal sanctions should be used as a measure of last resort...a balance 

 must be kept between fighting hate speech on the one hand, and safeguarding freedom of 

 speech on the other. Any restrictions on hate speech should not be used to silence minorities 

 and to suppress criticism of official policies, political opposition or religious beliefs”.4 

   Even with these clarifications on criminal prohibitions and sanctions concerning speech, there 

remain certain phrases (e.g. incitement and discrimination) used in the documents that need to be 

carefully handled to avoid the imposition of laws that contravene the primary right of free speech, 

which above all is the foundation of a free, democratic, liberal society. The Law Commission, 

 
2 The United Nations Strategy and Plan of Action on Hate Speech, May 2019  

3 Preamble to the UDHR. 

4 Council of Europe, European Commission against Racism and Intolerance, see, Hate Speech and Violence,  

https://www.coe.int/en/web/european-commission-against-racism-and-intolerance/hate-speech-and-violence. 



therefore, will do well to include the phrase, “as a last resort”, into any amendment it may wish to 

make on the actual practice of speech as fulfilling the right and freedom “to hold opinions without 

interference” and “to impart information and ideas through any media and regardless of frontiers”.      

   From this brief discussion, we can conclude that speech can only be categorised as a crime if an 

indisputable link can be made between speech and the use of actual physical violence as its 

consequence. The latter can be objectifiably verified, whilst emotional or intellectual harm that may 

be caused is a matter of subjective judgement, which may be deeply felt by the alleged victim(s) but 

which cannot be substantiated by any objective criteria. If free speech is the fundamental principle 

to be safeguarded to uphold the well touted British way of life, and if legally people are presumed 

to be innocent using language how they wish, unless proved otherwise, their guilt is a matter for the 

prosecutor to prove, beyond all reasonable doubt.  

 

Protection of freedom of speech and expression 

To continue the discussion between a legitimate free use of speech and the censorship and 

curtailment of some forms of speech, when they pass a certain threshold of virulent hostility and 

unmitigated enmity, it is necessary to explore further some of the attempts to prohibit freedom of 

expression that have come before courts of law in the UK.  

   A current case is being held in the County Court in Bristol brought by four Christian street 

preachers, challenging how they've been treated by Avon and Somerset Police over eight years  

The case centres around an incident in 2016 when the four preachers were arrested while preaching 

in the town centre of Bristol. They were detained, questioned, and prosecuted before eventually 

being acquitted of all charges  It is important to note that their preaching (whatever one may think 

privately about its acceptability) did not, and does not, contravene any law  This was proved by the 

verdict of not guilty by the court. It seems to be clear that neither the police nor the prosecutor was 

familiar with the long tradition in British law of tolerating freedom of speech. In every case, where 

street preachers have been hauled before the courts in other parts of the country, they have been 

acquitted. The same would occur of any other people openly declaring their particular religious, 

political or moral beliefs, unless they were stirring up a mob to act violently in accordance with 

their beliefs   

   There are a number of cases of people being dismissed by their employers for views they hold, 

when these became evident (often through being articulated on social media) by other people's 

intervention. The cases entered the public domain, when the people concerned appealed against 

their dismissal before the appropriate employment tribunal  The views that were held responsible 

for the dismissal often referred to same sex marriage, transgender theories, abortion and 

homosexual commitments. The reason often given was that they were not in accord with the 



particular employer's code of conduct. In no case could the opinion be described as a direct act of 

virulent hatred against any particular person  It was simply expressing a personal conviction, often 

in response to a question. Apart from the fact that the dismissal demonstrated a bigoted lack of 

tolerance for another's belief and a refusal to implement a diversity code, it also breached the laws 

on freedom of speech. Some of the cases involved a black actress, a school governor, a doctor, who 

refused to address a patient by their designated gender pronoun, a black person studying to become 

a social worker, a senior psychiatrist, and a former staff governor of the Tavistock and Portman 

NHS Foundation Trust currently undergoing disciplinary action. In the latter case, another former 

member of the Trust's governors, said the treatment of Dr  Bell “tells you everything you need to 

know about a threatening mindset that does not allow dissent”.5 

   The number of instances of censorship appear to be multiplying exponentially. One of the most 

bizarre comes in an open letter signed by, amongst other NGOs, Amnesty Ireland and Amnesty 

International, calling on “media and politicians to no longer provide legitimate representation for 

those that share bigoted beliefs, that are aligned with far right ideologies and seek nothing but harm 

and division”. This comes as a demand to ban such 'bigoted' views from being aired in the public 

square and to restrict full participation in public life and social discourse to those with critical views 

on transgenderism and gender ideology.6 The letter is full of a particular ideological rhetoric about 

rights, equality and discrimination that is just  full of the misinformation that it accuses others of 

peddling  

   The grotesque nature of the letter's demands arises from its complete about-turn from Amnesty's 

original purpose of defending the rights of prisoners of conscience to speak out boldly against all 

forms of censorship imposed by autocratic, repressive governments in any part of the world  This 

letter seeks to limit the freedom of conscience, if necessary by law, to those who believe that the 

transgender narrative is built on accepting a world built on fantasy, not reality, which is also 

devastatingly harmful to inexperienced youth, and flouts women's rights to enjoy privacy, security 

and sexual independence in the area of sporting activities  In other words, Amnesty has now 

decided that it will not tolerate the very freedom of conscience and expression that it used so 

assiduously to defend, if it disagrees with the political cause that it now promotes. In a sense, it now 

wishes to create prisoners of conscience, locked away from freely expressing their legitimate 

opinions. 

   The purpose of highlighting some cases of the extreme denunciation of freedom of speech and 

conscience in the context of possible reforms of the law on hate is to show how important it is in the 

 
5 Report by Lucy Bannerman, The Times Newspaper, December 5, 2020. 

6 The full letter can be found on the website of Gay Community News, 20 November 2020; see also the report in The 

Irish Times, November 26, 2020, referring to a letter by the grand-daughter, Iseult White, of one of the founders of 

Amnesty International, Seán MacBride, dissociating herself from the Open Letter.  



present climate to reinforce the law's unequivocal defence of freedoms.7  

 

Criteria for designating protected characteristics  

In the Law Commission's briefing paper for its consultation on possible changes in laws related to 

hate crimes, its suggests that other characteristic groups, in addition to the five currently recognised 

(namely, race, religion, sexual orientation, disability and transgender status) should be specially 

protected. It mentions women, age, humanists, homeless people, sex workers and alternative sub-

cultures such as goths and punks. It also outlines possible criteria for selecting a new characteristic, 

e g  that criminally enforceable prosecution based on prejudice and hostility towards the particular 

group is prevalent. 

   At the beginning of the briefing paper, it defines hate crimes as “acts of violence or hostility 

directed at people because of who they are” 8 I believe that such a definition would limit the number 

of characteristics recognised as deserving special protection against hostility, manifested  in acts of 

violence intended to damage people physically or psychologically on account of the attribute they 

possess. The present classification is inconsistent, between the above definition and the current list 

of protected groups, because the latter combines two different kinds of property: those that are due 

solely to birth and those that are chosen. My judgement would be, for the sake of absolute clarity 

and lack of any ambiguity, that protected characteristics should be limited only to the first group – 

whose identity is based uniquely on birth, not on personal choice.  

   This would mean eliminating religion, sexual orientation and transgender status from the present 

list, keeping race and disability, and adding ethnicity, nationality, national origin, sex, and age. Each 

of these characteristics are determined wholly by the external mark of birth, with the partial 

exception of disability that was not, in any case, chosen  None of the other characteristics suggested 

should be added, because they were all chosen either as a matter of preferred lifestyle or came about 

as the result of both choice and unfortunate circumstances. To classify protected groups in this way 

should silence all equivocations  Moreover, it would properly define the people belonging to the 

specified group on the basis of who they are authentically, not who they have chosen to be. 

   Such a move would undoubtedly cause much dissent. However, it cannot be denied that religious 

people (of whom I am one), those that profess same-sex attraction and transgender identity have all 

 
7 On the 6 January, 1941, the US President, Franklin D. Roosevelt, in an address to Congress, had these words to say: 

“In the future days, which we seek to make secure, we look forward to a world founded upon four essential human 

freedoms. The first is freedom of speech and expression – everywhere in the world. The second is freedom of every 

person to worship God in his own way  everywhere in the world  The third is freedom from want The fourth is 

freedom from fear.” In the present climate of vicious intolerance on the part of those who are demanding widespread  

censureship of views they abhor, it is not only the first freedom mentioned but also the fourth that is under threat  

Increasingly people are afraid of speaking their mind for fear of losing their job, being vilified on social media or 

witnessing an attack on their family. 

8 Emphasis added. 



chosen to make their claims public. Despite the forceful campaign by some of those who designate 

themselves as belonging within these categories claiming that this was the way they were born, 

there is no evidence that supports their belief. Moreover, there is strong evidence that, given the 

right circumstances and support, they could chose to change their beliefs and life-style, and should 

have the freedom to do so. For example, statistics show that approximately 85% of young people, 

who declare themselves to be transgender, develop into adults who gladly accept their birth gender 

and a further group, who have undergone medical and surgical treatments to change their gender, 

later regret their choice, blame the lack of counselling they received that did not question their 

choice and start the process to de-transition  

 

Human rights 

In the discussion of hate speech and hate crimes, the human rights of protected groups are often 

uppermost in people's consciousness. In recent years,  

 “the notion has been extended to more and more instances, so that almost anything that an 

 individual or interest group feels aggrieved at becomes a claim that their natural rights are 

 being ignored or trampled on” 9 

This expansion of demands for certain entitlements to be met has made a complicated subject even 

more complex and problematical: 

 “Almost anything individuals or groups desire strongly enough becomes a rights 

 entitlement. So the slow creep of human rights' demands has become a major concern as 

 more and more legislation is enacted to protect people from alleged acts of discrimination or 

 the removal of the privileges they assert belong to them 'by right'  Allied to this expansion of 

 claims and counter claims is the observation that alleged human rights often conflict  Thus, 

 in order to end one kind of discrimination, a law is passed that may well create another”.10 

The end product of the debate about human rights is that any group that is able to persuade law

makers and law-enforcers to vote in favour of its cause, whatever the opposition may believe is an 

unnecessarily contentious issue, are able to impose their particular perspective. 

   The confusion about rights causes deep divisions in society. To add to their list does nothing to 

bring about greater social harmony  When they are challenged, as in the famous case of a Northern 

Ireland bakery taken to court because the proprietors, in decorating a wedding-cake, refused to 

promote gay marriage. The lawsuit caused enormous friction, a huge amount of unnecessary 

expense in legal costs, in the prosecution and defence of conflicting 'rights,' and anxiety on the part 

of the owners of the bakery who believed they were free to refuse a demand that contradicted their 

 
9 J. Andrew Kirk, The Abuse of Language and the Language of Abuse (Tolworth: Grosvenor House Publishing, 2019), 

103.  

10 The Abuse of Language, 103. 



moral conscience. 

   In a  recent case in the University of Cambridge concerning its policy on free speech, an objection 

was made to the use of the word 'respect' in the context of responding to views about which other 

people strongly disagree. The original text of the proposed policy states that staff, students and 

visitors should be “respectful of the differing opinions of others”. The problem with using this word 

is that disagreement over a particular belief or action can be categorised as being disrespectful and 

harmful. Dr. Ahmed, a fellow of Gonville and Caius College, has objected to the underlying 

zeitgeist implied by the use of the word. He says, 

 “If a view is idiotic we should be quite free to say a view is idiotic  If a religious or political 

 or other position is a tissue of bigotry and superstition, then we should be free to say those 

 things without fear that somebody would find it disrespectful...There is the risk of self

 censorship  There is no doubt that we have now got to a position in British academia 

 where there are certain views that many people are reluctant to express in public”.11 

Fortunately, for the sake of free speech, “the university's governing body, the Regent House, has 

voted by a big majority in support of amendments from those worried about a threat to academic 

freedom, introducing a commitment to "tolerance" rather than "respect"  The revised wording on 

free speech ensures the right to express "controversial or unpopular opinions within the law, without 

fear of intolerance or discrimination".12 

   Human rights when applied to freedom of speech should be applied with the utmost caution  In 

particular, the use of certain words within a legal framework should be clarified meticulously. For 

example, the words intolerance and discrimination, almost always used in a negative sense, also 

have positive meanings  It is right to be intolerant in certain circumstances; politicians, for example, 

sometimes speak about acting with zero tolerance towards certain evil conduct  To discriminate can 

mean to possess a faculty of discernment that uses careful analysis  to distinguish between what is 

right and what is wrong. It can also mean to make a judgement in favour of someone unfairly 

treated  The law is brought into disrespect, when words are used in an indiscriminate and imprecise 

way. 

   One further point, which I believe helps to establish an impartial criterion when determining 

whether hate speech has been used or a hate crime committed  Has this particular articulation or 

action contradicted the intrinsic dignity of another person or group of people? In other words, has it 

contravened the equal ontological status of all human beings, irrespective of their background, 

mental or physical abilities, attitudes and behaviour. To wish a person deliberate and systematic 

damage, loss or injury, that can be measured objectively, on the basis of their birth distinctiveness, 

 
11 Interview in The Times Newspaper, 5 December, 2020. 

12  Sean Coughlan, BBC News family and education correspondent, 9 December, 2020 



might well be characterised as an act of hatred. To so wish is evidence that the protagonist does not  

recognise the innate worth of the person thus abused  To the contrary, the word, hate, should not be 

used to specify in law either hate speech or a hate crime. 

 

Response to current proposals 

Although the remit of the Law Commission's consultation on changes to the law is drawn fairly 

narrowly, the historical background to the present laws in both the international forum and in 

England and Wales needs to be well understood. Undoubtedly the Law Commission will receive 

many responses and much advice  Some of it will be quite contradictory  It is vital, therefore, that 

the moral assumptions of those making proposals should be carefully examined.  

   From my limited observations, summarised in this paper, I would want the Commission to 

consider only those proposals that have a good chance of being weighed objectively in a court of 

law. Subjective appraisals, based on people's inner emotional perceptions, but lacking the criterion 

of evidential demonstration, should be treated with extreme caution. This would mean that the only 

additional protected characteristics should be that of sex (understood to include gender, as two sides 

of the same coin), and age   

   Birth sex is the objective criterion to determine sex/gender, for 'male' and 'female' indicate 

physiological differences that are inherent from conception to death. This is a simple fact of 

existence, that no amount of rhetorical argument or medical and surgical intervention can change  

Human beings are binary. To pretend otherwise would have enormous negative consequences on 

legal processes; in particular, it has the effect of twisting legal decision making against the long 

fought for rights of women  In the present climate of transgender zeal, this would mean that 

transgender claims should have no legal basis in law, for they are based, not on verifiable objective 

fact, but on subjective allegations which cannot be tested and are often negated by the person who 

made them at a later stage in life, whilst binary sex cannot be negated. The law has an impartial 

duty to uphold objective facts, based on inescapable evidence  Conversely, it has a  responsibility to 

test thoroughly subjective feelings, opinions and witness statements for their rational credibility. 

   Gender usually refers to ways in which a particular culture may interpret maleness and 

femaleness  These designations tend to be overlain with a moral supposition that men and women 

have concrete, definable roles in society, that their mental and psychological characteristics differ in 

substance and that their aptitudes, therefore, diverge according to their sex. In general these 

assumptions are based on inaccurate stereotypes that have been deeply ingrained in social discourse 

for most of human history   

   It is only within the last century, when the real picture of masculinity and femininity has been 

accurately researched that gender has been discovered to exist on a spectrum, in which common 



traits for both sexes exist to a greater degree than those which separate them. Gender confusion 

amongst young people is often the result of misunderstanding the difference between biological 

distinctions and socially-instituted sexual stereotypes. The outcome of this reality is that gender is 

not a specific characteristic. It is largely the result of a long process, instigated by societies 

dominated by patriarchal beliefs, of the social conventionalising of assumed variations between the 

sexes. 

   By the same token of objective criteria being applied to protected characteristics, age should be 

included in any change to the law. The point at issue is that how one is born or, in the case of 

disability, suffered a birth-defect, debilitating disease or accident, is not a matter of choice or 

opinion. Hating a person of another race, nationality, ethnicity, sex, disability or age has no ground 

in reason. Strongly disagreeing with someone who has made a choice to follow a particular way of 

life or commit themselves to a specific belief (whether religious, non religious or anti religious) is 

not a matter of “who they are” as defined by their birth. It is a matter of what identity they have 

chosen to assume. It would be a huge mistake to open the door to a whole range of claimed 

characteristics, simply on the basis of the social and political power of its respective advocates. 

   The proposition to add clauses on “stirring up hatred” or “deliberately inciting hatred” would fall 

on the same basis of measuring objectivity against subjectivity. To convict a person in either case 

would require the ability to enter into their subjective mental processes. Whether speech or action 

actually stirs up or deliberately incites hatred is a matter of an individual's inner consciousness and 

how they are subjectively perceived by other people (including members of juries). It would be 

unlikely that a prosecutor could evince verifiable evidence to prove a person guilty of such crimes. 

Even in cases of violence it would not be possible to say they should be convicted, unless the 

perpetrators have freely (without external pressure) declared their own guilt, since in the latter case 

they have objectified their subjective motives. As the consultation paper itself recognises the 

“likelihood” that hatred might be stirred up or motivated by the deliberate intention to incite is not 

sufficient to secure a conviction  

 

 




