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Information from Report Racism GRT on Hate crime/incidents experienced by the Gypsy, 

Roma & Traveller Communities 
 

My name is Orla Dellow and I am the hate crime caseworker for www reportracisgrt com  This is a national 
reporting website for members of the Gypsy, Roma & Travelling (GRT) communities run by GATE Herts 
 
It was set up because there was no method of reporting, recording or collecting data or statistics on hate 
crime perpetrated against the GRT communities.  
 
Reports of hate crime or hate incidents are very low in the community for a number of reasons, distrust of 
the police, belief that nothing will be done about it, issues with literacy and an acceptance that 
discrimination and hate are normal and part of everyday life. e.g. Being followed around supermarkets by 
security; refused service in bars and restaurants; warnings (often by community leaders) on social media 
when they pull into an area; name calling etc.  
 
Most reports of hate are from online platforms and are difficult to investigate due to anonymity but those 
we can trace are often from members of the public who would not consider themselves racist but such is 
the tolerance for racism towards GRT communities that it is acceptable to say and print comments, which 
if said about other minority communities would be condemned  
 
While most hate speech/crime/incidents are online, we do see levels of violence rise especially after GRT 
are featured in the media or on TV such as the Channel 4, Dispatches programme in April, after which sites 
were attacked and the green light was given to all who wanted to join in the ensuing online vitriolic frenzy  
 
As the hate crime caseworker, I am trying to build confidence within the community and show them that it 
is worthwhile reporting hate crime and hate incidents. We find it difficult to get cases to court and when 
it does happen it often results in 'a slap on the wrist or minimal fine'  We are now trying the Restorative 
Justice route as we are trying to change minds and hearts, rather than having no real winners in court  
 
I record all the reports and submit cases that I believe can be pursued to the police through the True Vision 
police reporting website. I find at times that I am expected by some police forces to do the investigation 
myself, which is outside my remit and not my area of expertise, in order for the police to consider looking 
at the case  
People can contact me through the website, phone or my email address. We are seeing a rise in victims 
and 3rd party reporters being signposted to us from local authorities, the police, other ethnic minority 
groups and from within the community 
 
We also work on campaigns against hate with other minority groups, like GALOP, Tell Mama etc 
 
Please let me know if you would like any further information  
Happy to answer by email or take a call 
 
If you would like to check out and go through our reporting website www.reportracismgrt.com. Just write 
'TEST' in the boxes and I will know it is not to be recorded 
 
Below are some statistics and examples of the everyday hateful commentary on social media platforms 
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Statistics 

We had over 500 hate incidents reported to us the year 2019/2020 
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Typical comments after online national news articles  example of ‘pile -on’ 

 

 

 

The best we can expect from Social media platforms 

 

















































Law Commission: Hate Crime Consultation  

 

Introduction: IMPRESS and the IMPRESS 
Standards Code 

1. IMPRESS is a self-regulatory body for news publishers in the United Kingdom. 
As of 24 December, IMPRESS regulates 103 news publishers, which are 
collectively responsible for 170 news titles  These include international, national, 
local, and hyperlocal news publications, specialist publications and investigative 
journalism sites, all of which have voluntarily subscribed to independent and 
effective oversight. All UK news publishers are welcome to join IMPRESS on a 
fair and non-discriminatory basis and, by doing so, subscribe to a system of 
approved regulatory oversight  

2  IMPRESS is the only press regulator in the UK to be independently approved by 
the Press Recognition Panel as meeting the requirements of independence and 
effectiveness set out in the Royal Charter on Self-Regulation of the Press. This 
means that IMPRESS is certified in law as being independent of political, 
government and industry influence and can effectively hold news publishers to 
account according to the most robust ethical standards of public interest 
journalism in the UK. 

3. The recognition criteria that IMPRESS must meet under the requirements of the 
Royal Charter for self-regulation of the press includes a criterion (criterion 8) 
which requires IMPRESS to develop a Code that: 

“  must take into account the importance of freedom of speech, the interests of 
the public (including but not limited to the public interest in detecting or exposing 
crime or serious impropriety, protecting public health and safety and preventing 
the public from being seriously misled), the need for journalists to protect 
confidential sources of information, and the rights of individuals ”   

4  After a rigorous public consultation process, in 2017 the IMPRESS Board 
adopted a Code which met these requirements and reflected best practice in 
ethical journalism. All IMPRESS members which become participants to the 
IMPRESS Regulatory scheme must adopt the IMPRESS Standards Code (the 
Code)  The Code contains 10 clauses and supplementary Guidance to support 
the interpretation of those clauses  This includes standards on Accuracy, 
Privacy, Harassment and Discrimination.  

5. In the preamble to the Code, IMPRESS states: “This Code is distinct from the 
law and publishers are separately responsible for ensuring that they comply with 
the law ” Many aspects of the Code are drafted in such a way to maintain a 
distinction between the Code and the law  In this way, IMPRESS-regulated 
publishers are well-regulated by the law and by a set of ethical standards which 
exceed the law, ensuring that the public are protected from harm.  

6. The press plays a crucial role in democratic society to report on the public 
interest  Redefining the boundaries as to what amounts to criminal speech can in 
turn be more restrictive on press freedom, and the public interest reporting that 



they are responsible for. The proposals by the Law Commission are therefore 
directly relevant to IMPRESS and IMPRESS-regulated Publishers. If the law 
changes to expand the classification of characteristics protected under hate 
speech law (in line with or exceeding the Law Commission’s recommendations), 
IMPRESS would need to review our rules to ensure they continue to comply with 
the law.  

 

Regulating Hate Speech at IMPRESS 

7  IMPRESS provides a range of regulatory services to protect the public from 
harm caused by unethical conduct and publication. This includes investigating 
breaches of the Code and applying sanctions where justified. The existing 
Discrimination Clause in the Code makes clear that publishers must not incite 
hatred against any group on the basis of that group’s age, disability, mental 
health, gender reassignment or identity, marital or civil partnership status, 
pregnancy, race, religion, sex or sexual orientation or another characteristic that 
makes that group vulnerable to discrimination. The clause recognises the 
capacity of discriminatory language in news stories to contribute to negative 
public discourse and exceeds the minimum legal thresholds for criminal hate 
speech  

8. The clause also recognises that there are many identifying characteristics that 
could make a person or group vulnerable to discrimination. We did not consider 
that it was possible to list all of these in the Code. Instead, we adopted a catch-
all provision that extends the requirement of the discrimination clause to other 
characteristics that make a person or group vulnerable to discrimination  This 
was an important decision as it provides scope for complainants who have 
genuinely experienced discrimination, in instances where the characteristic on 
which their complaint is based is not listed in the Equalities Act. This takes 
account of societal changes in attitudes towards particular identifying 
characteristics – both positive and negative changes – as well as legal changes 
in the way institutions and the courts understand and define a protected 
characteristic.  

9. We understand the Law Commission intends to adopt a model where it adds 
new characteristics to an existing shopping list of characteristics already codified 
in law  We hope we have demonstrated that alternative regulatory approaches 
are available to protect those vulnerable to discrimination from harm. 

10. We have identified through our own regulatory experience in interpreting and 
applying the Code that the “incite hatred” test presents certain challenges. Many 
complainants and representative groups feel unduly targeted and discriminated 
against by the news media, but it is often the case that the published material 
does not reach the high threshold set out in hate speech law. In the IMPRESS 
Code, we regard hate speech as all forms of expression that spread, incite, 
promote or justify hatred based on intolerance, and includes insulting, abusive or 
threatening words related to a person’s protected characteristic  By including 
‘threatening or abusive’, or by extending as far as ‘insulting’, as the threshold in 
the test, the law would move closer to the definitions that has already been 
adopted by IMPRESS.  



To date, we have investigated and adjudicated on one instance of publication 
that has engaged the discrimination clause of the IMPRESS Standards Code. 
For more information please see the summary here  In that case, the publication 
was not considered to have reached the high threshold of hate speech as set out 
in the IMPRESS Standards Code  While the article was expressed in a critical 
tone, it did not incite hatred. Therefore, we would welcome any legal clarification 
on what exactly the legal test for “incite hatred” intends to capture.  

11. Legal clarification inevitably helps guide regulatory bodies such as IMPRESS 
when coming to determinations on discrimination standards  Again, if the law 
were to change in the manner recommended by the Law Commission, and the 
effect was to capture more speech, IMPRESS would need to review our Code to 
ensure it continues to comply with the law. 

 

Exemption for Well-Regulated News Media 

12. The Law Commission has proposed that defences should be available to certain 
innocent disseminators and outlined existing exemptions categories. We 
consider that broadcast and print media should not be subject to criminal liability 
for hate speech where they are already well-regulated in the public interest by 
legally recognised regulators such as IMPRESS and OFCOM  

13. An exemption should be designed to both affirm press freedom while at the 
same time protecting the public from harm. Blanket exemptions widely defined 
may lead to perverse consequences, where bad actors masquerading as news 
organisations are free to publish hate speech  Most newspapers and news sites 
are not independently regulated in the public interest, and many are not 
regulated at all, which creates a significant risk that a general exemption for 
news media may provide a loophole that exposes the public to harm and allows 
newspapers and news sites that incite hatred to avoid criminal liability.  

14  We recommend that the Law Commission consider an exemption for news 
media who are already well-regulated in the public interest, which would ensure 
that the public are sufficiently protected by self-regulatory bodies and the 
criminal justice system.  

 

Conclusions 

15  The press plays a crucial democratic role in society to report on matters in the 
public interest. However, discriminatory language in news stories can contribute 
to negative public discourse in a way that undermines protections for those 
vulnerable to discrimination. IMPRESS recognises this by adopting a 
Discrimination Clause in its Standards Code, which all IMPRESS-regulated 
publishers must adhere to   

16. The Law Commission’s proposals appear to expand the boundaries as to what 
amounts to criminal speech, which is likely to capture more speech and to be 
more restrictive on press freedom  At IMPRESS, we adopt a higher threshold 
than existing legal thresholds (and the thresholds proposed by the Law 



Commission) as to what amounts to discrimination. Should any subsequent law 
reform match or exceed the proposals set out by the Law Commission, 
IMPRESS would need to review our rules to ensure they continue to comply with 
the law to maintain high standards for regulated publishers and protect the 
public  

17. The “incite hatred” test which exists in hate crime law is a challenging one to 
interpret and apply. We agree with any recommendation that provides legal 
clarification as to the boundaries of that test and what conduct and publication it 
intends to criminalise    

18. It should be the case that there is an exemption for news media who are already 
well-regulated in the public interest, which would ensure that the public are 
sufficiently protected by self-regulatory bodies and the criminal justice system.  

 

Contact: Lexie Kirkconnell-Kawana, Head of Regulation, IMPRESS  

lexie@impressreg.org.uk 
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Inclusion London’s response to the 
Law Commission: Consultation 
Paper 250 

Hate Crime Laws 

December 2020 

 

Introduction 

 

1. Inclusion London welcomes the opportunity to respond to the Law 

Commission’s consultation on Hate Crime Laws. 

 

Inclusion London 

2. Inclusion London is a London-wide user-led organisation which promotes 

equality for London’s Deaf and Disabled people and provides capacity

building support for over 70 Deaf and Disabled People’s Organisations 

(DDPOs) in London and through these organisations our reach extends to 

over 70,000 Disabled Londoners.    

 

3. Inclusion London is the lead organization for the London DDPO Hate Crime 

Partnership, working with 20 DDPOs across London to influence key policy 

makers on the issue, as well as working together to provide training, 

specialist casework support for Hate Crime advocacy, secondments to 

develop Hate Crime support within DDPOs, peer support for people with 

Learning Difficulties and to develop resources including a DDPO Hate Crime 

Toolkit. During the Coronavirus period, Inclusion London has been running a 

weekly survey, sent out to DDPOs which have a hate crime advocacy 

service, to collect information and data on the incidence and types of hate 
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crime disabled people have experienced during lockdown, 

and now, during the easing of lockdown.  

 

Disabled People 

4. There are 13.9 million Disabled people in the UK as of 

2016/17, which is 22% of the population1. 

5. There are approximately 1.2 million Deaf and Disabled people in London2. 
6. 19% of the working age population are Disabled people, which is 7.7 million 

people3. 

 
 

Inclusion London’s Response 

 
7. Inclusion London is not an expert in legal issues, but we are responding to 

the consultation because disability hate crime is such an important issue for 
disabled people, as the statistics below illustrate:   

 

Disability hate crime statistics 

 
8. Reports of disability hate crime rose by 9% between March 2019 and March 

20204, and by 14% between 2017/18 and 18/195. 
9. Research from Leonard Cheshire and United Response found that only 1 in 

62 cases of disability hate crime received a charge in 2019/20206. 
 

1https://assets publishing service gov uk/government/uploads/system/uploads/attachment data/file/69
2771/family-resources-survey-2016-17.pdf  

2 https://www papworthtrust org uk/about-us/publications/papworth-trust-disability-facts-and-figures
2018.pdf  

3 researchbriefings.files.parliament uk › CBP-7540  
 

4 https://www gov uk/government/publications/hate crime england-and wales-2019-to 2020/hate-
crime-england-and-wales-2019-to-2020  

5 
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment data/file/83
9172/hate-crime-1819 hosb2419 pdf  
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10. Research into disability hate crime in London found that 
reports soared by 20% in 2019/2020 with around half 
classified as “violence”7. 

11. 20% of repeat victims of anti-social behavior are disabled 
people8.  

12. Research by Mind found that 71% of those with mental 
health issues had been a victim of crime in the preceding two years and 
22% had been physically assaulted.9 

13. More than half of disabled people say they have experienced hostility, 
aggression or violence from a stranger because of their condition or 
impairment (56%).10 

14. Multiple discrimination increases risk and impact of hate crime on disabled 
people. The Office for National Statistics found that Disabled women were 
more than twice as likely to have experienced domestic abuse than non-
Disabled women in the year ending March 201911. 

15. Research from Leonard Cheshire shows that online disability hate crime 
rose by 33% over the course of one year (2016/17  2017/18)12. 

16. Attitudes towards disabled people are getting worse; increasing levels of 
abuse are being experienced, due to the false media portrayal of disabled 
people as scroungers and fraudsters13, with 66% of disabled people saying 
that they have experienced aggression, hostility or name calling.14 

 
6 https://www leonardcheshire org/about-us/our-news/press-releases/reports-violent disability-hate
crime-continue-rise-number-police  

7 https://www hackneygazette co uk/news/crime-court/disability-hate crime-rates in hackney soar-1
6919046  

8 https://www equalityhumanrights com/en/publication download/hidden plain sight inquiry-
disability related-harassment  
9http://www mind org uk/campaigns and issues/report and resources/894 another assault 
10 https://www transportforall org uk/news/almost half-of-disabled-people faced discrimination-on-
public-transport  

11https://www ons gov uk/peoplepopulationandcommunity/healthandsocialcare/disability/bulletins/disa
bilityandcrimeuk/2019#domestic-abuse  

12 https://www leonardcheshire.org/about us/press and-media/press releases/online-disability hate crimes soar

33  

13 https://stopfundinghate info/2018/08/26/how-hostile-media-coverage-can-fuel-disability-hate crime/  

14https://www.equalityhumanrights.com/sites/default/files/research report 21 disabled_people s exp
eriences of targeted violence and hostility pdf   
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17. Disabled women are twice as likely to experience violence 
than non-disabled women.15 

 

Still Getting Away with Murder Report, 2020 

18. This report was commissioned by Inclusion London and 

written by Dr Laura Chapman16. It is a follow up to the 2008 report, ‘Getting 

Away with Murder’17, which was written by Katharine Quarmby, produced 

in collaboration with Disability Now, the UK Disabled People’s Council and 

Scope and published by Scope. There are six key findings from the report 

that we encourage professionals, Disabled people, academics and the 

public to think about when attempting to understand the complex reasons 

why these crimes happen, and for professionals to use them when 

developing polices and practice. 

 

19. Many institutional and attitudinal barriers that Disabled people face when 

accessing support can be overcome by working with DDPOs and Disabled 

people using a human rights approach when developing strategic policy and 

practice. 

 

The six key findings of the report are: 

• Disabled people are still overwhelmingly likely to be victims of crime 

• Disabled people are still seen as unreliable witnesses  

• Using a Human Rights based approach is aiding increased understanding 

of Disabled people’s experience  

• Institutional Disablism creates space for hate crime  

• Disablism has the same characteristics as other ‘isms’ & more work is 

needed to improve understanding  
 

15 
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment data/file/48
0942/Disability and domestic abuse topic overview FINAL pdf  

16 https://www.inclusionlondon.org.uk/wp-content/uploads/2020/09/FINAL-Still-Getting-Away-with-
Murder-Sept 2020-FINAL pdf 

17 https://www.equallyours.org.uk/wp-content/uploads/2009/07/Hate Crime Report web11.pdf 
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• Coproduction with Disabled people works 

 

 

Response to consultation questions 

 

Hate Crime Law 

20. Inclusion London believes hate crime law should protect all people. 
Therefore, we support the extension of hate crime law to women, 
philosophical beliefs, age, sex workers, people experiencing homelessness 
and people belonging to alternative sub-cultures.  

 
21. On the finer detail of these new definitions, and changes to the current 

definitions we do not have the appropriate expertise to comment (barring 
the changes to the definition of disability, please see further down). 
However, as a Disabled led organisation that strongly believes in self 
organisation and the need for people in the affected groups to be co
producing policy decisions, we would recommend that the Law Commission 
further consult with specialist services led by people with lived experience. 

 
22. We are pleased that the Law Commission collaborated with us to hold a 

consultation with Deaf & Disabled People’s Organisations on 9 December to 
hear first-hand from some of our member organisations, to gain a deeper 
understanding of the impact of the lack of clarity and parity in current 
legislation affects disabled victims of hate crime. We hope that this in 
addition to the event in May 2019, will support the Law Commission’s 
decisions relating to hate crime against disabled people. 

 
23. Inclusion London believes that criminal conduct based on a victim’s wrongly 

presumed lack of disability should be covered by hate crime law. This is 
because rhetoric, from both the media and the government, have 
portrayed Disabled people as “scroungers” and ‘benefit cheats’, and 
perpetrated extremely exaggerated figures around benefit fraud. As a result 
of this rhetoric, it has been found that many instances of hate crime have 
been motivated by the belief that Disabled people are faking being 
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Disabled18 – it is important that hate crime legislation 
takes into account this “scrounger” rhetoric and the effect 
it has had on crimes against Disabled people.19 

 

Hate Crime Act 

24. Inclusion London agrees with Option 3 presented in the University of Sussex 

paper, Hate Crime and the Legal Process: Options for Law Reform20. There 

should be a single Hate Crime Act based on the relevant provisions 

currently contained in the Crime and Disorder Act 1998 but extending to all 

categories of crime. This paper also recommends the integration into the 

new Act of the stirring up offences currently contained in the Public Order 

Act 1986. As well as this, we believe that in any new Act, there should be 

parity across all strands of hate crime, and the production of a new, 

consolidated Act is an opportunity to legislate for said parity. 

25. We agree that there should be ‘parity’ and ‘clarity’ through a Hate Crime 

Act, which would help reduce the unequal treatment for difference types of 

hate crimes. 

 

Our member organisation Stay Safe East states: 

 

“We would like the new law to address these issues:  

• Hate crime incidents are hate crime if they are part of a pattern 

• Hate crime is a big part of domestic abuse against disabled women 

and some disabled men  

• Disabled and other victims of hate crime are discriminated against by 

the police and the courts and don’t get the right support  

• The police don’t recognise hate crime against disabled people 

 
18 https://www.independent.co.uk/news/uk/politics/scroungers-rhetoric-over-benefits-fuels-abuse-say-
charities-6579630 html  

19 http://eprints.gla.ac.uk/57499/1/57499.pdf  

20http://sro sussex ac uk/id/eprint/70598/  
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• The law should put a duty on the government to 

fund hate crime advocacy and support for victims 

of hate crime, in the same way it funds domestic 

violence services.” 

 

26. The London DDPO HC Partnership has found that providing Hate Crime 

Advocacy long-term greatly improves engagement with the CJP and 

outcomes for victims. 

Stirring up hatred 

27. Inclusion London agrees that the law should be extended, so that stirring up 

hatred offences towards disabled people or people with a transgender 

identity are covered, and all protected characteristics are given parity 

within law.  We agree that stirring up offenses be extended to all material. 

Hate crime has been stirred up by false rhetoric by politicians about 

disability benefit fraud, which has been relentlessly amplified by the press 

so now members of the general public abuse Deaf and Disabled people as 

benefit fraudsters and scroungers21. As detailed in our briefing on Online 

Abuse, Inclusion London believes that social media companies have a 

responsibility to proactively seek out and remove content which constitutes 

a hate crime, and should have penalties applied to them by a new 

regulatory body if they fail to do so.22 

28. Inclusion London further believes that in the event that if “likely to” in 

relation to stirring up offenses is defined in law, this definition should be 

applied to all protected characteristics in order to provide parity in law. 

29. The stirring up offences currently contained in the Public Order Act 1986 

are particularly relevant to Disability Hate Crime where someone is targeted 

by groups of people falsely accusing the Disabled person of being a 

paedophile, inciting prolonged incidents of harassment and threats, 

sometimes leading to serious crimes.  

 
21 https://stopfundinghate info/2018/08/26/how-hostile-media-coverage-can-fuel-disability-hate crime/  

22 https://www.inclusionlondon.org.uk/campaigns-and-policy/act-now/tackling-online-abuse-inclusion-
londons evidence-to-the-petitions-committee/  
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Online Hate 

30. There is an overlap with online hate transferring to offline 

where disabled people are targeted for grooming leading 

to sexual and financial abuse. 

31. We have examples of young disabled men who are targeted repeatedly by 

women working for criminal gangs who befriend the disabled person and 

lead the disabled person to believe they are in a romantic relationship, who 

are then set up for extortion after meeting, to have sex, or are persuaded 

that they will be arrested for sexual assault if they do not pay up. 

 

32. We submitted to the Petitions Select Committee on online harms in 2019 

recommending that Hate Crime Law includes online harm.23 

 

Evidence from a disabled woman: 

“ Social media is a useful and largely accessible way for me, as a 
disabled writer, to communicate and share thoughts with the world. I 
enjoy it and have been an active participant for over 20 years. 

 
However, I have experienced during this time chronic abuse with 
outbursts of intense and aggressive hatred focusing around my 
disability  and that of others close to me. 

 
I’ve been called an ‘it’ many times  “what is IT doing?” “Look at the 
state of THAT”. 

 
I’ve had remarks about how I look in my wheelchair, and a few times 
the statements “you should have been aborted”, and “you don’t 
deserve to live”. 

 
I’ve also been attacked as stupid, cruel, evil for expressing views 
relating to my role as a disability activist. Terms such as spastic and 
retard are common terms of abuse that I’ve experienced personally. 

 
 

23 https://www.inclusionlondon.org.uk/campaigns-and-policy/act-now/tackling-online-abuse-inclusion-
londons evidence-to-the-petitions-committee/  
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I’ve been trolled for defending other disabled 
people who have been attacked for how they look. 
On Facebook this once included attacks from a 
person listed as ‘a care worker’!  

 
Offensive terminology connected to outdated 
terms for a disability is still rife, as terms of abuse with no awareness 
that disabled people form part of the viewership on social media. 

 
I’ve been targeted by sexual predators asking for photos of my 
‘disabled’ body, in a manner where this is the most ‘normal’ thing to 
ask, reflecting the foul stereotypes of disabled women as being 
available and ‘desperate’ for sexual attention to validate them.  

 
At present the zeitgeist of disabled people as scroungers and benefit 
cheats is almost a permission to further this abuse.” 

 

Hate Crime Commissioner 

33. We would welcome the establishing of a Hate Crime Commissioner whose 

office has resources and capacity to hold regular meetings with external 

stakeholders to be part of decision making processes and the powers and 

resources to be able to implement policies and practices.  

34. We recommend that the office employs and is led by people with lived 

experience of the protected characteristics covered in hate crime 

legislation. 

 

Our member organisation, Liberation Rights, provided research, “Keeping 

Control”: A user‐led exploratory study of mental health service user 

experiences of targeted violence and abuse in the context of adult 

safeguarding in England”, that found, “Participants emphasised strongly 

that effective change cannot occur without the involvement of people in 

mental distress, a point again strongly emphasised in the UNCRPD (Article 

4.3).”24 
 

24 https://onlinelibrary.wiley.com/doi/full/10.1111/hsc.12806 
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According to Dr Laura Chapman, “Good practice begins by 

asking Disabled victims what wording they prefer to 

define their own experience, because their views on 

disability will vary. Responsible practice demands a 

professional fluency guided by an intersectional approach, and a knowledge 

of civil rights groups’ interests more widely.”25 
 

‘By Reason Of’ 

35. The Law Commission have stated that it does not feel that, ‘by reason of’ is 

enforceable. This legal test is put forward as a possible solution to capturing 

more crimes against disabled people as hate crime but may not work if 

applied to other types of hate crime relating to protected characteristics.26 

36. Because so many Disability Hate Crimes go unreported or unrecognised, 

there does have to be serious consideration to how the new reforms will 

create a framework that captures a more realistic picture of the 

experiences of disabled people.  

Our member organisation, Stay Safe East provides this case study: 

“A visually impaired woman had her home taken over by a local gang 

who used her home to sell drugs and for prostitution. She was 

abused physically and emotionally. She was locked out of her home 

or had to lock herself in her room. Her carer had let the gang into her 

home ad had stolen her money.   

The woman was a victim of cuckooing.  

This abuse would not have happened if she had not been disabled.  

 
25 https://www.inclusionlondon.org.uk/wp-content/uploads/2020/09/FINAL-Still-Getting-Away-with-
Murder-Sept 2020-FINAL pdf  

26 https://www.disabilitynewsservice.com/major-law-reform-would-help-close-huge-justice-gap-on-
disability-hate-crime/  
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She was targeted because she is disabled – by reason of 

her disability. This is a hate crime.” 

Dr Laura Chapman states, “As Walters et al suggest, the 

motivation hostility element pertaining to disability hate 

is a major barrier. Therefore, a ‘by reason’ test would be 

more useful in bringing perpetrators to court. They argue that the 

motivation test is rarely (if ever) used and where it is applied it is often 

unsuccessful, because proving a motive of hostility involves the 

identification of a victim’s perceived vulnerability  or presumed 

“difference”. Thus, the targeting of individuals who are “different”, and 

based on the perception that these individuals’ difference makes them 

innately weak or an “easy target”, is a form of prejudice and hostility in and 

of itself.”27 

 

‘Due to hostility or prejudice’ – include contempt 

37. Although ‘contempt’ is in the small print as part of the definition of 

hostility, we would like to see this included as, ‘due to hostility, contempt or 

prejudice’. 

38. As mentioned before with hate crimes relating to ‘mate crime’ or 

‘cuckooing’, we do not feel the current proposed wording is strong enough 

to capture crimes committed when a Disabled person is subjected to 

multiple incidents / crimes over prolonged period where there is no covert 

evidence of hostility or prejudice. The evidence of hostility, contempt and 

prejudice is in the evidence of prolonged abuse, neglect that can only be 

perpetrated when the victim is viewed with contempt for being ‘less than 

human’ due to their perceived impairment, disability or condition. 

39. There are multiple case examples where a judge views the crimes of finance 

and sexual abuse, torture and neglect as, ‘motiveless’ because there is no 

 
27 https://www inclusionlondon org uk/wp-content/uploads/2020/09/FINAL Still Getting Away with
Murder-Sept-2020-FINAL.pdf 
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other evidence other than the way a person has been 

treated over time, as an ‘easy target’ or because the 

person is ‘vulnerable’.  

Definition of disability 

40. We believe that it would not be feasible to sub divide into specific 

impairments and conditions to impose this legislation. We would 

recommend that any identification relating to disability needs to include the 

Equality Act definitions and be based on the Social Model of Disability and 

Cultural Model of Deafness28. This is due to the growing number of people 

who do not identify as Disabled but would be subjected to acts of hate 

crime that would fall under legislation due to being targeted because of 

their perceived disability or impairment. 

41. In response to having a specific category for people with learning 

difficulties; this relates to crimes committed where the victim is seen as, ‘an 

easy target’ or ‘vulnerable’ and subjected to multiple crimes known as  

42. ‘mate crime’ or ‘cuckooing’. This seems to affect victims with long term 

mental trauma and distress and people with learning difficulties. However, 

this crime is committed due to someone being in a vulnerable situation not 

because they are inherently vulnerable due to their impairment. For 

example, a single woman with learning difficulties living alone on a council 

estate would only be vulnerable to cuckooing if she were isolated, did not 

have a good support network of friends and family, had problems with 

finances and accessing work and other meaningful daily activities to be part 

of the community and most importantly been targeted due to her 

perceived ‘vulnerability’ and as an ‘easy target’. 

 

Enhanced Sentencing 

43. Inclusion London does not believe that enhanced sentencing is the 
complete answer as research reveals that longer sentencing on its own is 

 
28 https://www.inclusionlondon.org.uk/disability-in-london/social-model/the-social-model-of-disability-
and the-cultural-model-of-deafness/ 
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not a deterrent.29 A variety of support is needed for those 
in prison, while in prison and on release30.  Community 
mediation/restorative justice methods may also be more 
effective than prison31.     

 
44. We do have concerns relating to mediation / restorative 

justice, which if not handled appropriately and skillfully can lead to further 
abuse if the crimes have been ongoing and of a nature that humiliates and 
where the disabled person is treated as, ‘less than human’. 

 
45. This is also of concern if the hate crime is perpetrated by someone known 

to the victim, either in a care setting or family / friend that the disabled 
person may want to please the perpetrator to try and get the abuse to stop 
or for the perpetrator to like them, rather than to get a satisfactory 
resolution through Restorative Justice. 

 
46. We recommend that the Law Commission seek further clarification from 

Stay Safe East on Restorative Justice, especially for disabled women who 
are victims of abuse and violence.32 

 

Demonstration of hate crime 

47. Inclusion London believes that hate crime law should recognise the 

deliberate targeting of Deaf and Disabled people, as detailed in the Sussex 

report. 

 
“The intentional targeting of members from protected groups “because of” 

their identity is to purposefully subjugate those individuals because of who 

they are. Such actions feed directly into the negative stereotyping of certain 

 
29http://www prisonreformtrust org uk/PressPolicy/Parliament/AllPartyParliamentaryPenalAff
airsGroup/PerspectivesonBreakingtheCycleFeb2011  
30http://www.prisonreformtrust.org.uk/PressPolicy/Parliamen/AllPartyParliamentaryPenalAffai
rsGroup/PerspectivesonBreakingtheCycleFeb2011  
31 https://restorativejustice org uk/sites/default/files/resources/files/Full%20report pdf 

32 http://staysafe-east.org.uk/index.php/policy/ 
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groups and builds upon the social oppression that they 

have experienced historically” 

“In many of these types of cases, there is no clear-cut 

outward (i.e. verbal) manifestation of hostility, neither 

will there always be sufficient proof to show that the 

defendant was “motivated” by hostility. Yet, these cases, and many more 

like them, illustrate how often certain groups of people are brutalised, 

sometimes tortured, and often abused not for anything they have said or 

done, but simply because of who they are. Their perceived vulnerability 

cannot be disentangled from the judgements that offenders make about 

the worthiness of their victim’s value as human beings.” 

The report recommends, “Amendment of section 28(1)(b) to replace 

motivation with a “by reason” test.”33 

Further to this, the Bracadale Report suggests “Ministers might wish to 

consider a new provision that would allow the courts to recognise offences 

that involve the exploitation of vulnerable people. This might include fraud 

offences where the victim has been chosen because they are perceived to 

be an easy target, perhaps because of their age or because they have a 

disability.”34 

48. Inclusion London would therefore recommend that hate crime law 
recognise the deliberate targeting of people with protected characteristics, 
even in cases where there is no outward proof of hostility or prejudice. 

 

Aggravated offences 

49. Inclusion London believes that disability hate crimes should have parity of 

sentencing compared with hate crimes motivated by racial or religious 

hostility or prejudice. Therefore, Inclusion London agrees with the proposal 

 
33 Microsoft Word  vFINAL31 10 17 DG Justice Report with covers docx (sussex ac uk) 

34 https://www.gov.scot/binaries/content/documents/govscot/publications/independent-
report/2018/05/independent review-hate-crime legislation scotland-summary-
document/documents/00535937-pdf/00535937-pdf/govscot%3Adocument/00535937.pdf 
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that the aggravated offences that currently cover race 

and religion or belief should be extended to cover 

disability, sexual orientation, transgender identity and any 

other added characteristics. We also believe that hate 

crime law should apply to other types of crimes, such as 

criminal damage to property or stolen property crimes.  Otherwise, a strong 

message is sent to disabled people, which says the value of their life is 

worth less than the life of non-disabled people or worth less than property.  

 

Intersectionality 

50. Both of our member organisations who contributed to this response 

highlighted the impact of intersectionality on disabled people’s barriers in 

access to justice. Disabled people can have intersectional protected 

characteristics. Lack of parity and clarity in current legislation creates 

confusion for both victims and professionals in the CJP. 

Stay Safe East state: 

“We think it is very important that hate crimes that involve more 

than one ‘issue’ (intersectional hate crime) are recognised in law. For 

example, Muslim women are more likely to experience islamophobic 

hate crime, disabled people from BAME communities are more likely 

to be victims of hate crime.”  

Liberation Rights state (referring to the Keeping Control report): 

“…most participants were female and many were living in deprived 
circumstances, but neither of these factors is covered at all by current 
hate crime law. Participants whom I’m describing were all Disabled 
people, by definition, and so covered less adequately by hate crime law. 
Among them were people who also defined themselves as lesbian, 
bisexual, or transgender. In their case, they not only experienced hate 
crime on more than one front, but had less protection against hate 
crime on either front. In addition, the ‘double whammy’ of experiencing 
both was not taken into account.”35 

 
35 https://onlinelibrary wiley com/doi/full/10 1111/hsc 12806 
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Conclusion 

51. Inclusion London firmly believes in parity of the law across 

all the hate crime categories in relation to hate crime. A 

single hate crime law to consolidate the current existing 

provisions would be an opportunity to realise this belief; 

and is an opportunity to extend the law to all people who experience hate 

crime because of their characteristics, perceived difference, or 

circumstances. We also believe that not all hate crime presents in a way 

where “hostility” can be easily demonstrated, and it is important that hate 

crime law is amended to ensure where someone has been deliberately 

targeted “by reason” of their characteristic it is covered by law. Failing that, 

‘due to hostility and prejudice should also include ‘contempt’. Stirring up 

offenses should be extended to all people covered by hate crime laws, and 

should take into account the technology and communication methods 

commonly utilised in the 21st century  ensuring social media companies 

are properly regulated, and that stirring up offenses do not just apply to 

written materials. Online hate needs to be treated the same as offline hate 

and that social media companies are held to account. We believe that the 

definition of disability should be based on the Social Model of Disability and 

Cultural Model of Deafness, in accordance with the Equality Act definitions 

and that there is ‘intersectional hate crime’. We strongly recommend that 

any Hate Crime Commissioner’s office be led by and for people with lived 

experience. 

52. We thank Stay Safe East and Liberation Rights for their contributions to this 

response. 

Further Information 

53  Please contact Inclusion London’s Disability Hate Crime Project Manager, 

Louise Holden, at louise.holden@inclusionlondon.org.uk 
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Response to consultation on hate crimes 
 

Privacy  
 
I wish to request that my name is kept confidential. Due to the failure of public bodies to uphold the 
civil law of this country a toxic atmosphere has arisen in relation to the issue of transgender rights. 
Women such as myself who maintain the view that transgender men are not women are vilified and 
attacked. The Equality Act 2010 makes it quite clear that transgender males are to be treated as per 
their biological sex. There will be judicial review cases on this issue throughout 2010. 
 
The ill-conceived proposals contained in this consultation only make the situation worse.  
 
There is mercifully no indication that the Government will adopt these proposals.  

 
 
I recognise that my submission is fairly lengthy. I have set out the reasons for my views in pages 1 to 
4. My answers to the consultation questions start on page 4.  
 
Preliminary comments 
 
Is it hate or something else? 
 
Hate crimes laws are intended to criminalise hate. However the CPS define hatred as mere dislike, 
disdain and contempt. Either it is a law against hatred or it is not.  
 
Race has been a protected characteristic for 60 years. And yet hate crimes related to race are the 
largest category by far. That suggests to me that hate crimes are not an effective way of dealing with 
conflict between different groups within society.  
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Conflict with Equality Act 2010 
 
The equality Act recognises a difference between men and women. The Act makes it clear that 
transgender men can be excluded from female only spaces.  
 
Transgender status has been a protected characteristic under the criminal law since 2003. Under the 
civil law, it is quite clear that transgender men should be regarded as males. The transgender lobby 
want to change that. They are being helped to do that by government departments, agencies and 
bodies such as the Law Commission.  
 
Less is more 
 
There are currently 5 protected characteristics under criminal legislation. ln my opinion, that is a 
sufficient number – less tends to be more. I do not support the creation of any more other than a 
financial crime relating to older people.  
 
We should be able to discuss the fact the increasing number of people who claim to be transgender, 
non binary or gender fluid.  People should be able to talk about whether they want their children to be 
transgender. I have seen police forces use social media to spread the idea that it is a hate crime for 
parents to refuse to accept that their child is transgender.   
 
Subjectivity 
 
The victim decides what is a hate crime. This means that a victim motivated by malice may can claim 
that an offence is a hate crime when it is not. This particularly applies to the offences against 
transgender people. The transgender men who identify as female refuse to accept that they are 
biologically male. They consider it transphobic for women to describe our own lives. All sorts of silly 
people are queuing up to agree with them. The proposals set out in this consultation will mean that a 
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transgender man has more rights than an actual women even if sex or gender become protected 
characteristics.  
 
If the proposals set out in the consultation were to become law, well over the half the population would 
have at least one protected characteristic. Such a situation is simply unworkable.  There is obvious 
conflict between people with the various protected characteristics. The entire legal regime is over-
expanded and bloated and not achieving any useful social function.   
 
Transgender people are in fact one of the safest demographics in the country. Yet they have managed 
to convince policy makers that they are one off the most vulnerable. The fact is that transgender men 
are men and show male patterns of offending – violence, sexual offences against women and  
gaslighting and coercive control of intimate partners.    
 
 
Free Speech  
The proposals in the bill kill off free speech in this country. The idea that people cannot have private 
conversations in their home is an extraordinary development.  
 
The entire public sector has signed up to the shibboleths of the transgender lobby. This includes a 
number of concepts which are patently untrue. These include the notions that   
  

• sex is assigned at birth 
 

• People can be born in the wrong body 
 
It is obvious that the proposals in the consultation document will mean that people cannot express a 
range of views on a range of subjects. One of first views to be criminalised will be the view that 
transgender men are men not women.  
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The number of people prosecuted for a hate crime is relatively small. However, I think I am right in 
saying that that police forces in England Wales log about 40,000 non-crime hate incidents each year. 
Harry Miller has brought a judicial review of the way that police forces deal with these issues. One 
might have thought that it would be a good idea to have a decision from the Supreme Court before 
pressing on with more proposals that take us further down the road of having “thought police” in this 
country.    
 
This consultation is an example of the influence of the transgender lobby on public policy. There is no 
demand for an extension of hate crime law from any quarter other than Stonewall and similar groups.  
 
It was noteworthy that both Muslim and LGBT people who contributed their views to the consultation 
said they wanted mediation or some other non legal measures to be used to deal with hate crime. In 
other words they want understanding and dialogue rather than a big stick. There is only one group 
which wants more of the big stick and that is the transgender lobby. As you will see from my 
responses, I am strongly opposed to any change which achieves that objective.   
 

 
Response to consultation questions 

Question 1  
I do not support the creation of a single Hate Crime Act.  I do not accept that the protected 
characteristics should all be dealt with in the same way. I think the general should be able to deal with 
the criminal activity which comes within the purview of hate crime laws. I consider hate crime laws to 
be generally ii-considered and il-liberal. They infringe free speech.   
 
In my opinion the majority of so called hate crimes are relatively trivial. There seems to be an inability 
to distinguish between genuinely murderous hate and people being told facts they don’t want to hear.  
 
Question 2 
I do agree with the proposal that the law should specify the protected characteristics. 
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Question 3  
I do not agree that the three criterion of demonstrable need, additional harm and suitability are a useful 
framework by which to decide what should be considered a hate crime.  The demonstration of need 
cited in this consultation document is based on very small samples sizes.  
 
Women are half the population, subjected to violence and a multitude of other crimes. We are not 
currently a protected group. The current state of the law is that a transgender man who identifies as 
female has more rights than an actual woman. The proposals in this consultation would make that 
situation considerably worse.  
 
The transgender community is possibly 1 or 2 of the population and yet transgender status is already a 
protected characteristic.  
 
Older people are routine preyed upon and they are not a protected group either.  
 
Hate crimes law is being used for social engineering (i.e. creating a certain political landscape) rather 
than to protect victims of crime.   
Question 4  
I do not agree with the proposal that race should include migration or asylum seeker status.  
 
Question 5  
I do agree with the proposal to retain the current definition of religion.  
 
Question 6  
I do agree with the proposal that sectarian groups should not be included within the definition of 
religion.  
 
Question 7  
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In my opinion, asexuality should be included within the definition of sexual orientation.     
 
Question 8  
I do not agree that the definition of transgender should be amended in the manner proposed in 
paragraph 11.89.  
 
I do not agree with proposal made in paragraph 11.90.  
 
Question 9  
In my opinion, the current definition of disability should be retained.  
 
Question 10  
I do not have any views on this question.  
 
Question 11  
I do not agree that gender or sex should become a protected characteristic. As regards, sex - there is 
a tidal wave of violence against women and girls. The existing law should be able to deal with it but is 
not. The police are unable to protect actual women and girls. They are however keen to tackle 
“transmisogny”.  
 
The proposals in this consultation document will make it a hate crime for women to describe our lives 
in ways that exclude transgender men who identify as female.  
 
I don’t have any views about gender specific “carve outs” are needed as I hope that none of these 
proposals are enacted into law.  
 
FGM, and forced marriage are already illegal. The law is not enforced due to fears around cultural 
practises.  
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As regards gender – only transgender people and the public sector recognise the concept of gender. 
Most people think that gender is just another way to refer to biological sex. The only people who will 
benefit from gender being made a protected characteristic are transgender men.  
 
Question 12 
In my opinion, neither sex nor gender should become a protected characteristic.   
 
Question 13  
I do not agree with the proposal that women should become a protected characteristic. The 
transgender lobby will not allow the word women to be confined to biological women. The provision will 
become a) meaningless and b) unworkable.   
 
Question 14  
I do not agree with the proposal that sex or gender should become a protected characteristic. As noted 
above, any extension of hate crime legislation to sex or gender will benefit transgender men. 
 
Question 15  
I do support a proposal that age (confined to older people i.e. those aged over 70) should become a 
new protected characteristic.   
 
I do not support age in relation to young people becoming a protected characteristic.  
 
I would support the creation of a very specific offence of “taking advantage of the frailty and 
vulnerability of someone due to their age, for monetary gain” being added to the statute book.   
 
Question 16 
 
I agree with the proposal that age related hate crime protection should be confined to older people, 
however defined. In my opinion, the protected characteristic should be confined to people over 70.   
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Question 17   
In my opinion, sex workers should not form the basis of a to the list of protected characteristic. For the 
most part these people are women, many of whom have multiple problems. Many have been trafficked 
to the UK. The general law should be able to deal with these issues. There are already laws against 
human trafficking. The current laws are failing to deal effectively with these problems.  I don’t accept 
that making offences against sex workers a hate crime will help in any way.   
 
Question 18  
In my opinion, “alternative sub cultures” should not form the basis of a new protected characteristic. .  
  
Question 19 
In my opinion, people experiencing homelessness should not for the basis of a new protected 
characteristic.  
 
Question 20  
In my opinion, philosophical beliefs should not form the basis of a new protected characteristic.  
 
Question 21  
I do not agree with the proposal set out in paragraph 15.25. I do not see any reason why the protected 
characteristics should be treated in the same way.  In my opinion, enhanced sentencing should be an 
option in relation to some protected characteristics but not others.  
 
Question 22  
I don’t any strong view on the proposal in paragraph 15.35.  
Question 23  
I don’t agree with all the protected characteristics being dealt with in the same way. It therefore follows 
I do not support the proposal in paragraph 15.102. What is prejudice? Women who do not believe that 
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transgender men are women, will be accused of prejudice/transphobia. It is happening already and will 
get worse if the proposals in this consultation document are enacted into law.   
 
Question 24  
I agree with the proposal in paragraph 16.35.  
 
Question 25  
I do not object to a proposal to extend aggravated offences to the protected characteristic of disability.  
 
I do not agree with the proposal in paragraph 16.39 that the characteristics to which aggravated 
offences apply should be extended to sexual orientation, transgender, non-binary or intersex identity.  
 
As regards sexual orientation and transgender, I believe that the law in relation to these characteristics 
is adequate.  
 
As regards, non-binary and intersex, I do not believe that these issues should become protected 
characteristics.  
 
As I have stated elsewhere, I believe that there should old age should be a protected characteristic.  
 
Question 26 
I do not agree with the proposal in paragraph 16.55.  
 
Question 27  
I do not agree with the proposal in paragraph 16.61.  
 
Question 28 
I do not have a strong view about the proposal in paragraph 16.75. I am not sure what the point of the 
proposal is – I assume mainly to signal disapproval.  
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I do agree with the proposal at paragraph 16.76.  
 
Question 29  
I do not have a view on the proposal set out in paragraph 16.81.    
 
Question 30 
The data in this consultation document shows that older people and disabled people are preyed on for 
financial gain. I therefore support the creation of an aggravated offence in relation to these two 
protected characteristics only.  
 
Question 31 
The vast majority of sexual offences are committed by men against women. The general law should be 
able to deal with it. This consultation document documents recommends that women should become a 
protected characteristic. As I have said, I fail to see what that will add. The logic of this consultation 
document is surely that sexual offences against women should be treated as hate crimes.  I don’t see 
any proposals in this consultation document which will actually make life better for women. The focus 
all seems to be on protecting people from unpleasant comments.    
 
Question 32 
I do not have a view on this question other than to day that I very much hope that matters such as 
homelessness, being a sex worker or being non-binary do not become protected characteristics.  
 
Question 33  
I take the view that the maximum sentences are adequate given that there are plans to significantly 
expand the number of protected characteristics and the fact that many “hate crimes” are in fact quite 
trivial.  The religious  hate crimes does not seem to work both ways – I would be very interested to 
know how often a Muslim is prosecuted for prejudice or hostility against Christians. I would also 
suggest that the grooming offences committed against white girls many of whom have been in care, is 
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a hate crime. Many of the survivors take that I view and I share it. I am aware that I have said that I 
don’t think that gender or sex should be protected characteristics – for the simple reason that it won’t 
make any material difference.  
 
This entire exercise is simply about imposing a liberal world view on the public.  
 
Question 34 
In my opinion, where the prosecution has the option to prosecute the base offence and the aggravated 
offence, opt for the latter and fail, the court should not have the option to convict for the base offence.   
 
Question 35  
I don’t have a view on this question.   
 
Question 36  
I don’t have a view on this question.  
Question  37  
I agree with the proposal in paragraph 17.77 that if aggravation has been proven, that it should be 
stated in open court.  
 
Question 38  
I do not have a view on this question other than to say that I don’t agree with all the protected 
characteristics being treated the same.  I don’t support the creation of any new protected 
characteristics other than one relating to old age.  
 
Question 39  
I agree with the proposal in paragraph 17.110 that the court should not be able to apply an enhanced 
sentence for the base offence if the option to prosecute an aggravated offence was not taken.  
 
Question 40  
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I do not agree with the proposal that that the stirring up offences should apply to all material. I think 
there should be scope for plays and broadcasts to explore complex issue or indeed to depict people 
expressing views the liberal elite may not agree with.   
 
I don’t accept that people try to “stir up hatred on the basis of sexual orientation. And if it is going on, it 
is mainly Muslims that are doing it. The last 20 years have also made it plain that material circulates in 
Muslim communities which encourages hatred of non-Muslims. For some unknown reason, no one 
seems interested in this.  
 
I don’t accept that people seek to stir up hatred of transgender people as a group. I think people 
merely, express the view which I share that people cannot change sex and transgender men are men. 
That of course is the position under the Equality Act 2010.  
 
Question 41  
I do not agree with the proposal set out at paragraph 18.92.  
 
Question 42.  
I don’t have a view on the proposal in paragraph 18.101.  
 
Question 43  
I think the whole issue of platform liability needs further consideration outwith this current consultation. 
That it seems to me would be a useful exercise. This current consultation on hate crimes – when there 
is no obvious sign that the proposals will be adopted by government - does not strike me as a terribly 
useful exercise. I hope any government which does attempt to adopt the proposals in this consultation 
document encounters the same level of opposition as we have seen to the Hate Crime Bill in Scotland.  
 
Question 44 
I don’t have a view on this question other than to repeat my opposition to the creation of more 
protected characteristics and to them all being treated in the same way.  
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Question 45 
I don’t have a view on this question other than general opposition to any proposal to extend the 
“stirring up offences” to the protected characteristic of transgender or disability.  
 
Question 46  
I do not agree with the proposal set out in paragraph 18.197.  
 
Question 47  
I do not agree with the proposals set out in paragraph 18.208 or paragraph 18.210. As noted already, I 
don’t accept that people try to stir up hatred against on the basis of disability, transgender or sexual 
orientation. I certainly do not want to see these provisions apply to any new category of protected 
characteristics.  
 
Transgender rights activists are already trawling through the social media accounts of women’s rights 
campaigners and reporting them to the police. The police keep data on people and do not disclose that 
a report has been made.  A matter which will shortly be the subject of a judicial review. These laws 
need to be reined in, not further expanded.  
 
Question 48  
I do not agree with the proposal set out in paragraph 18.225 that the offence of stirring up hatred 
should be extended to disability or transgender status. As regards, the latter, the transgender will 
simply seek to have someone with a large social media followership such as JK Rowling prosecuted 
under this provision. As I have maintained throughout, the main beneficiary of any plans to extend hate 
crime laws will be transgender men.  
 
I don’t accept that significant numbers of people are trying to trying to stir up hatred against disabled 
people.  
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There is no reason why all the protected characteristics should be treated the same.   
 
Question 49  
I do not agreed with the proposal set out in paragraph 18.240. I don’t accept that people try to stir up 
hatred against women. I think there is misogyny everywhere, but that is slightly different from stirring 
up hatred of women. There does not seem to be a proposal to make use of the term terf a hate crime.  
 
The only beneficiary of a proposal to extend the stirring up offences to gender are transgender men 
who will use the provisions to harass women even more than they are already.  
 
Question 50  
It seems sensible that the prosecution should have to show that a hate crime has been committed in 
relation to a specific protected characteristic.  
 
Question 51 
I cannot stress strongly enough my opposition to the proposal set out in 18.256 to remove the dwelling 
exemption as regards stirring up offences.  
 
Question 52  
I agree with the proposal in paragraph 18.277 that the current free speech exemptions should remain. 
Similar protections should be extended to transgender identity, disability and sex or gender. As noted 
above, I do not accept that people seek to stir up hatred in relation to these matters.   
 
Question 53  
I don’t have a view on this question.  
 
Question 54  
I don’t have a view on this question.  
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Question 55  
I do agree that the current exemptions for parliamentary and court proceedings should remain. 
Academic and scientific journals should benefit from a similar exemption.  
 
Question 56  
I do agree that racist chanting should remain an offence separate from the Public Order Act 1986.  
 
Question 57 
I do not agree with the proposal set out in paragraph 19.48 that the offence of indecent or racist 
chanting at football matches should be extended to sexual orientation.  
 
I have among other things been a football steward. I don’t have recent experience in that role. I do not 
believe that the football offences should be extended to other protected characteristics.  
 
I do not see any merit in amending the section 3 offence to association and perceived characteristics.  
 
Question 58  
I do agree with the proposal set out in paragraph 19.58 that the offence in section 3 of the Football 
(Offences) Act 1991 should be extended to gestures and missile throwing.  
 
Question 59  
I do agree that the section 3 offence should be extended to travel to and from designated football 
matches.  
 
Question 60  
I do not agree that the section 3 offence should be amended to include association and perceived 
characteristics. 
 
Question 61  
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I think the level 3 fine is adequate for a first or second offence. I would agree that it should be stronger 
for repeat offenders.  
 
Question 62.  
I do not support the creation of the post of Hate Crime Commissioner. There are two groups who need 
more protection, namely older people and disabled people. However, I have no doubt that the main 
focus of the Hate Crime Commissioner’s attention would be on hate crimes against transgender 
people.  
 
Conclusion 
 
I hope my views are clear and consistent.  
 
I would much prefer to see hate crime law scaled back rather than expanded.  
 
I would support measures to afford greater protection to disabled people and to older people.   
 
I don’t support misogyny or sex or gender being added to the list of protected characteristics.  
 
I don’t support any further protection for transgender status.   
 
I see no evidence that the existing law on hate crimes is working well. Relatively few people are 
prosecuted under hate crime law. There are however a vast number of incidents which are logged as 
non crime hate incidents. This suggests to me that the law should be scaled back rather than further 
extended.  The current law on hate crime is subject to a judicial review; a further case is pending.  
 
A bill which enacts the proposals set out in this consultation will make the United Kingdom  
indistinguishable from the former East Germany.   
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Police forces, in common with much of the public sector, has been captured by the transgender lobby. 
I don’t have any confidence in their ability to enforce the law in a proportionate manner.  
 
There seems to be a desire to solve every social problem with hate crimes law. That is the not 
appropriate tool and its wont work. 
 
It is interesting that both Muslim and LGBT victims wanted more restorative justice as a way of dealing 
with these issues. This reinforces my view that the police are not the best agency to deal with social 
conflict.  
  
If a government tries to introduce a bill which seeks to implement the proposals set out in this 
consultation, there will be a political campaign against them. Then the matter will be taken before the 
courts. If all attempts to prevent such a bill becoming law, then I will find myself unable to abide by it.  
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attempt at creating a single act appears only to lead to a vastly expanded remit for criminalising 

speech.  

 

 

Consultation Question 2.  

We provisionally propose that the law should continue to specify protected characteristics 

for the purposes of hate crime laws.  

Do consultees agree? 

 

Equality before the law is an important, longstanding and hard won right. This principle 

demands all citizens be treated equally irrespective of their sex, skin colour or sexuality. Of 

course, equality before the law does not take account of historic or present disadvantage or 

discrimination  Nor does it imply equality of outcome  It does mean that the law will not treat 

people differently on the basis of who they are.  

 

Hate crime legislation ends equality before the law. Rather than treating people equally, 

irrespective of race, sex or sexuality, it does the exact opposite and insists that these 

characteristics of a person’s identity are made central to any legal dispute by acting as the basis 

for determining whether a crime has or has not been committed. Comparable crimes are no 

longer treated similarly based on the objective facts surrounding the offence, but are instead 

treated differently depending upon the identity of the victim   

 

The Law Commission makes the case for ‘levelling up’ protections to be extended to additional 

groups such as homeless people and sex workers with reference to the fact that, ‘Differential 

treatment of the characteristics currently protected under hate crime laws has been a persistent 

criticism in our consultation meetings.’ This becomes an argument not for equality before the 

law for all citizens, but instead for equality only among members of different victim groups.  

 

The Law Commission recognises the challenge hate crime legislation poses to equality before 

the law. It responds to criticism thus: 

While we understand the genuinely held concerns of those who subscribe to this view, 

we do not accept this conclusion. The law recognises that the same base offence may 

be more or less serious in different circumstances. The only crime for which the penalty 

is fixed by law is murder, and even for murder judges are expected to take into account 

the particular circumstances when setting the minimum term to be served before the 

offender is eligible to apply for parole. Moreover, hate crime laws in England and 

Wales turn on the motivation for the offence, or the demonstration of hostility, not the 

identity of the victim: the law does not, for instance, treat a black victim differently from 

a white victim, or a gay offender differently from a heterosexual offender. 

 

There are a number of problems with this response. Taking into account the particular 

circumstances of a crime does not call equality before the law into question if the process is 

applied objectively to all crimes of the same type irrespective of the identity of victim or 

perpetrator  While hate crime turns on the demonstration of hostility, it is disingenuous to say 
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all victims are treated alike. It would be far harder for a white victim, for example, to prove 

race based hostility than a black victim. In justifying extending hate crime law on account of 

the historical disadvantage experienced by different groups, the Law Commission potentially 

takes us further down this path.  

 

Indeed, the Law Commission acknowledges that, in some instances, ‘protection is afforded to 

only a subset of a wider category (in these cases the wider groups might be framed as “ability” 

and “gender identity”) and there is a clear distinction with those who are not protected: ie non-

disabled and cisgender people.’ They argue for a broader approach to offer greater protection 

to more people, for example, ‘to remove the disparity between each of the protected 

characteristics, so that Muslims, Jews, Sikhs, Christians and other religious groups enjoy 

equivalent protection, regardless of whether they are classified as a racial group, religious 

group, or both ’ However, the ‘need for a broad approach’ is clearly a practical, rather than 

principled position:  

The need for a broad approach is somewhat less apparent in respect of sexual 

orientation, where it might be possible to exclude “heterosexual” people from 

protection on the basis that there is little evidence that this group is targeted for hate 

crime. However, the increasing recognition of the complexity of human sexuality, and 

the emergence of new identities such as pansexuality would likely render a stark binary 

distinction somewhat difficult in practice  

And not one that will be extended to all groups: 

to extend the protected characteristic to “a disability (or presumed disability, or 

presumed lack of disability)”. The intention would not be to provide protection to 

ablebodied persons, but rather to ensure the inclusion of disabled persons who are 

perceived by the perpetrator either not to be disabled, or not “disabled enough”.  

 

Instead, the Consultation recommends, ‘that the protection offered by aggravated offences 

should extend equally across all the protected hate crime characteristics’ (that is, not additional 

characteristics) with the aim of  achieving, ‘greater parity of protection, beginning with a 

consistent approach to the characteristics protected by aggravated offences.’  

 

Again, we see that equality is redefined as an equality of victimhood (for some) when the law 

comes to relate to vast swathes of the population as citizens in need of protection. This 

fundamentally alters the role of the law from neutral arbiter to an active and explicitly biased 

participant in disputes  

 

 

Consultation Question 8.  

We provisionally propose that the current definition of “transgender” in hate crime laws 

be revised to include: • People who are or are presumed to be transgender • People who 

are or are presumed to be non binary • People who cross dress (or are presumed to cross 

dress); and • People who are or are presumed to be intersex  
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We further propose that this category should be given a broader title than simply 

“transgender”, and suggest “transgender, non binary or intersex” as a possible 

alternative.  

Do consultees agree?  

 

The Law Commission’s Consultation Paper proposes extending existing hate crime legislation 

to offer greater protection to transgender people. The authors express concern with the 

definition of transgender referred to in existing legislation. They argue, ‘the current definition 

places significant emphasis on the process of gender reassignment, rather than on the identity 

and personhood of the individual.’ The consultation paper draws instead upon a definition of 

transgender provided by the advocacy group Stonewall: ‘An umbrella term to describe people 

whose gender is not the same as, or does not sit comfortably with, the sex they were assigned 

at birth ’ This definition, despite being presented neutrally in an introductory glossary, is highly 

contested. Most biologists, scientists and doctors would disagree that sex is ‘assigned at birth,’ 

in some seemingly random process, but would suggest instead that sex is formed in utero and 

is inscribed in a fetus’s chromosomes long before birth.  

 

Drawing upon work by Stonewall and other charities and campaigning groups that represent 

transgender people, the Law Commission proposes revising the current definition of 

transgender in hate crime laws to include:  

● People who are or are presumed to be transgender  

● People who are or are presumed to be non-binary  

● People who cross dress (or are presumed to cross dress) 

● People who are or are presumed to be intersex 

The authors recognise that a definition this broad extends far beyond people who have or about 

to undergo gender reassignment. They propose instead a new category: ‘transgender, non

binary or intersex’. Nonetheless, the consultation paper makes clear that even this broad 

grouping may eventually fall foul of linguistic updates: ‘We recognise that as understandings 

of gender identity and sex characteristics evolve, so does terminology  We therefore welcome 

input from consultees on language which is inclusive, appropriate, and likely to remain so into 

the future.’ 

 

Clearly, defining transgender as a matter of ‘identity’ rather than ‘gender reassignment’ draws 

considerably greater numbers of people under the protection of the law. Indeed, it is on the 

basis of crimes committed against this larger group that expansion of the law is justified  The 

concept of ‘relative prevalence’ considers the likelihood of a member of a particular group 

becoming the victim of a hate crime by dividing the number of crimes committed against the 

total group membership. In this way, transgender people are considered to be more in need of 

protection than older people. In the year 2018/19, the CPS recorded 2958 prosecutions for 

crimes committed against older people out of an estimated population size of almost 12 million 

people aged 65 or over.  

By contrast, in 2018/19 there were 2,333 police recorded hate crime and incidents 

against transgender people, who make up a much smaller group (whilst no robust data 
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on the UK trans population exists, in 2018 the Government tentatively estimated that 

there were approximately 200,000-500,000 trans people in the UK). 

 

According to this calculation, transgender people are far more at risk than older people. 

However, it is worth noting that this comparison draws upon two different sets of statistics  

The number of successful prosecutions of crimes committed against older people is compared 

to the far lower standard of ‘recorded hate crimes and hate incidents’ committed against 

transgender people. 

 

The Law Commission further cites statistics gathered by Stonewall which claim that ‘41 per 

cent of trans people and 31 per cent of non binary people have experienced a hate crime or 

incident because of their gender identity in the last 12 months.’ As noted previously, Stonewall 

acts as a ‘hate crime entrepreneur’  The more it can demonstrate that its members are victims 

of hate crime, the more public sympathy, influence and, ultimately, money it can generate. To 

this end, Stonewall actively solicits reports of hate crime with no expectation of corroborating 

evidence. Stonewall justifies this approach on the basis of, ‘testimony we heard from trans 

individuals, several of whom stated that they report only a fraction of the abuse they receive to 

the police.’ 

 

The focus on group membership within proposed legislation suggests law enforcement is as 

much concerned with recognition and affirmation of identity as it is about protecting or 

punishing individuals. This demand for recognition throws up new legal challenges. For 

example, if the activist mantra that ‘trans women are women’ is accepted, then the need for an 

additional category of hate crime to capture the experiences of trans women should not be 

necessary. The Law Commission clarify this point:  

To use a non-binary person as an example, where they are targeted because of hostility 

towards their non binary gender, we think this is more appropriately characterised as 

hatred based on a person’s transgender or non-binary identity, than misogynistic 

hatred. Conversely, where a non-binary person is perceived by an offender to be a 

woman and targeted based on hostility towards their (perceived) female gender, this 

could be characterised as misogynistic hatred. 

 

The uncritical use of testimony from hate crime entrepreneurs means that legal changes are 

being proposed not on the basis of objective evidence but on the subjective demands of activists 

for recognition and affirmation of suffering  In this way, the law becomes politicised  

 

 

Consultation Question 11 & 13 

We provisionally propose that gender or sex should be a protected characteristic for the 

purposes of hate crime law.  

Do consultees agree?  
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The Law Commission seems convinced that women are an oppressed minority. But today, 

thanks to the efforts of a past generation of feminists, women and men have legal equality. 

However, if misogyny becomes a hate crime women this will no longer be the case. Women 

will no longer be equal but a specially protected group. This is demeaning. It ignores the fact 

that although some women  just like some men  face real hardships and disadvantages, 

millions of women are successful, wealthy and powerful  

 

Existing laws already, rightly, prohibit sexual violence and harassment. Proposals to expand 

the law now seem driven by a desire to ‘send a message’ about the importance of protecting 

women. Using the law in this way criminalises men and tells women they are victims of a 

hostile society. Almost every interaction between men and women risks becoming subject to 

policing.  

 

Ironically, the Law Commission’s proposals do nothing to protect women in the one area where 

misogynistic abuse is rampant today: in discussion around women’s sex-based rights. Women 

who challenge the idea that ‘trans women are women’ and defend female-only spaces and 

provisions can face not just verbal abuse, but physical violence. Yet, under the Law 

Commission’s proposals such women would find themselves branded as perpetrators of hate 

crime against people on the basis of their gender identity.  

 

 

Consultation Question 51.  

We provisionally propose that the current exclusion of words or behaviour used in a 

dwelling from the stirring up offences should be removed.  

Do consultees agree? 

 

The Law Commission’s Consultation proposes using hate crime legislation to extend the remit 

of the law further into our private lives  The Commission expresses concern that the Public 

Order Act 1986, though altering the Dwelling Exception so that words or behaviour intended 

or likely to incite racial hatred could be prosecuted if uttered in the private sphere, did not go 

far enough. An exception still permits words, behaviour or written material intended or likely 

to incite racial or religious hatred or hatred on grounds of sexual orientation to be used or 

displayed within a dwelling as long as they cannot be seen or heard outside that or another 

dwelling. In other words, in the privacy of their own homes, people remain free to say whatever 

they like, no matter the likelihood of it inciting hatred, on condition that their words are not 

seen or heard by anyone outside of their home  The Commission proposes removing the 

dwelling exception entirely from the stirring up offences  

 

The Law Commission’s proposals would, if passed, see the law extend into every area of a 

person’s life including all forms of communication and conversations that take place within 

our own homes. We may be tried and found guilty of stirring up hatred, not on the basis of our 

actions, or even on the basis of our speech, but on the knowledge deemed to lie behind our 

speech  Proposed changes in the law are more likely to target and potentially criminalise one 

particular social demographic and also to pave the way for greater policing of interpersonal 
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relationships. British law works on an assumption that citizens are innocent until proven guilty. 

One problem with premising legal changes on a view of one section of society as exploitative 

and prejudiced is that it calls into question this fundamental legal premise.  

 

The Law Commission’s Consultation Paper risks dividing citizens into those considered likely 

perpetrators of hate crimes versus those considered likely victims  The mirror image of the 

contempt for prejudiced and hostile likely-perpetrators is a degraded view of people thought 

likely to become victims.  
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9.  The adoption of a test based simply on “intention”  is unsound and would permit a lesser 
standard of proof than for other criminal offences.  It would have to rely principally upon  
circumstantial evidence, which could have a high degree of subjectivity resulting from 
conscious or unconscious bias, mishearing  and (just) misunderstanding. Furthermore,  
“hatred” (query: how could that be sensibly and safely defined)  would “weaponise” the 
foregoing  by giving greater weight to words, particularly if there was malign intent behind the 
listener’s “hearing”.   
 

10. In consequence, it could lead to “unintended consequences” with, say, an essentially  academic 
or necessary discussion being caught if the subject-matter were to generate heated debate, 
such as transgenderism,  climate change or a specific planning proposal.  
 

11. Furthermore, the offence could well serve to fuel an increasingly too hyper-sensitive 
conversational climate in which people now react strongly against even mild statements that 
may be  made because there is a false belief that passion, and, aggression win arguments . In its 
current form  the proposal  would further erode freedom of speech with unpopular or minority 
views being unfairly penalised.  
 

12. In contrast, the current two-stage test for the offence helps ensure that only behaviour which 
warrants criminal sanction is caught. 
 
 
 QUESTION 46. We provisionally propose that where intent to stir up hatred cannot be 
proven, it should be necessary for the prosecution to prove that: 1. the defendant’s 
words or behaviour were threatening or abusive; 2. the defendant’s words or behaviour 
were likely to stir up hatred; 3. the defendant knew or ought to have known that their 
words or behaviour were threatening or abusive; and 4. the defendant knew or ought to 
have known that their words or behaviour were likely to stir up hatred. Do consultees 
agree? 

 
13. “No”.  
 

14.  Any prosecution  for a “hate crime” is serious, and, potentially reputationally damaging. As a 
conviction could even ruin the accused’s life the law must be clear in only catching deliberate 
conduct. As already explained above, in the current “conversational climate”, disagreement can 
too often be misrepresented as hatred.  Therefore, if “intention” does not have to be proved for 
the offence to be committed (along with proof that the words were threatening), it makes it 
easier for this type of offence to be misused or malignly utilised, for example, to prevent 
religious or political discussion.  
 

15. In Scotland, I understand that the   Justice Minister has agreed to limit new “stirring up” offences 

to those where intent to stir up hatred is demonstrated. Accordingly, both  for legal consistency 
as well as helping to promote a more UK wide constructive approach to “difficult 
conversations”,  England and Wales should not, in effect, have less protection for the free 
speech of its residents. 
 
 

 QUESTION 47. We provisionally propose that there should be a single threshold to 
determine whether words or behaviour are covered by the “likely to” limb of the stirring 
up offences, applying to all protected characteristics. Do consultees agree? 

 
16. “No”.  
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17. The current law makes a sensible distinction between the characteristic of race and the 
characteristics of religion or sexual orientation. Race is a neutral, inherited physical trait. 
Religion, sexual orientation and transgender identity can be debated in a way race cannot 
because they are about beliefs and behaviour. As there is a serious risk that disagreement will 
be labelled hatred by politically-motivated complainants.  
 
 
QUESTION 48. We provisionally propose that the offences of stirring up hatred be 
extended to cover hatred on the grounds of transgender identity and disability. Do 
consultees agree?  

 
18. “No”.  

 

19. Disability and transgender identity are two completely different issues, the former resulting 
from birth, illness or accident whereas the latter is more complex. Eliding the two together is  
both morally and legally wrong and could lead, again to unintended consequences by 
suggesting, for example, that “transgender” is a disability. Furthermore,  transgender ideology 
is controversial and the Courts and Tribunals system is already having to deal with justified 
cases  of, for example, birth gender women seeking to protect single-sex spaces9. Indeed, some 
of the most vociferous critics of the trans movement have been  women who have had ‘sex 
changes’ but now regret it10. These ‘detransitioners’ could be prosecuted for speaking out.  
 
 
Question 51. We provisionally propose that the current exclusion of words or behaviour 
used in a dwelling from the stirring up offences should be removed. Do consultees 
agree? 

 
20. “No”.  

 

21. In a democratic society people should be able to express “unfiltered” opinions in their own 
homes.  It interferes with freedom of expression as well as acting as a state intrusion into the 
fundamental human rights for the respect of family and home11 as well as protecting freedom 
of conscience and religion12. It is noteworthy in this regard that  the Consultation Paper is 
surprisingly  and worryingly  “light” in its lack of proper consideration of this aspect in the 
relevant sections. 
 

22. Therefore, it would be legally as well as morally inappropriate, and, potentially divisive to the 
fabric of Society  to extend “hate crimes” to the private sphere. Rather, such offences should 
continue to form part of public order law.  
 
 
Question 52. We provisionally propose that the current protections in sections 29J and 
29JA apply to the new offence of stirring up hatred. Do consultees agree? We invite 
consultees’ views on whether similar protections should be given in respect of 
transgender identity, disability and sex or gender, and what these should cover.  

 
23. “Yes”.  

                                                      
9
 Crowdfunding drives wave of UK lawsuits over trans rights | Reuters   

10
  e.g. Puberty blockers: High court rules in Keira Bell case (pinknews.co.uk) ; Why I was right to blow the whistle on the 

Tavistock Clinic over puberty blockers (telegraph.co.uk) 
11

 Article 8 
12

 Article 9 
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1. Where it can be shown that the defendant intended to stir up hatred against a group, it would 

not be necessary to show that the words used were threatening (or in the case of race, abusive or 

insulting), but 

2. Where intent to stir up hatred is not proved, the prosecution would need to show that the 

words or behaviour were threatening or abusive (not merely insulting) and that the offender 

knew or ought to have known that they were likely to stir up hatred. 

 

The fact that in the case where intent can be shown, insulting is only reserved for race whereas 

for the other characteristics, the speech must be threatening or abusive (but not insulting) means 

that the consultation paper has already established a structural hierarchy of some characteristics 

receiving more ‘protection than others.’ Also the threshold of insulting is very low when 

considering Article 20(2) ICCPR and the Rabat Plan of Action discussed below. Further, the fact 

that intent is not even a requirement in some cases is contrary to the position of the United 

Nations with the 2012 Report of the Special Rapporteur defining advocacy (closest equivalent to 

‘stirring up’ on a UN level) as ‘explicit, intentional, public and active support and promotion of 

hatred towards the target group.’3 Further the vagueness associated to the consultation 

document’s likeliness that hatred could be stirred up could also pose a problem under European 

Convention on Human Rights since the law might not be sufficiently clear and accessible to 

satisfy the requirement that restrictions on Article 10 be ‘in accordance with law.’ 

 

In light of the above points and for purposes of adhering to freedom of expression, we argue that 

the (i) intent should be demonstrated in all cases (ii) the hierarchy of protection given to race 

with the lower threshold of abusive or insulting to contribute to the creation of a “censorship 

envy” and an unequal treatment of protected characteristics and (iii) insulting speech is by 

default of a low threshold and should be reconsidered if the freedom of expression is to be 

adequately protected. In this light, we would like to draw the Law Commission’s attention to the 

threshold test set out in the Rabat Plan of Action and two good practices established from 

national courts in South Africa and Norway discussed below.  

 

2.1. The Rabat Plan of Action   
 

3 Ibid. para 44(b)  
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The Rabat Plan of Action was developed to provide a threshold test for Article 20(ICCPR) which 

prohibits ‘any advocacy of national, racial or religious hatred that constitutes incitement to 

discrimination, hostility or violence shall be prohibited by law.’ The test and principles set out in 

the RPA are also a coherent guidance for national provisions on incitement to hatred/stirring up 

hatred. The RPA states that there must be a high threshold when applying Article 20(2) of the 

ICCPR.4 Further, as noted in the 2012 Report of the Special Rapporteur on the Promotion and 

Protection of the Right to Freedom of Opinion and Expression, ‘the threshold of the types of 

expression that would fall under the provisions of Article 20(2) should be high and solid.’ The 

current recommendations vis-à-vis stirring up hatred is not meeting UN thresholds and poses a 

risk to the protection of the freedom of expression for reasons extrapolated on below: 

 

The Rabat Plan of Action (RPA) highlights that restrictions to the freedom of expression are to 

be clearly defined without an overly broad scope, must respond to a pressing social need and 

must be the least intrusive measures available and be proportional to their goal.5 We find that by 

allowing criminal liability to insulting speech (in the case of race) and to speech which is 

threatening or abusive without the need to demonstrate intent does not fit withing the key 

principles of the RPA because: 

 

1. Punishing speech without demonstrating intent does not allow for a clearly defined restriction 

of freedom of expression and is overly broad; 

2. It does not appear that the Law Commission has taken into account the RPA’s requirement for 

the ‘least intrusive measure’ rule and the doctrine of proportionality since speech without the 

need for proving intention to stir up hatred is criminally liable; 

3. The RPA clearly sets out a need for intent for the punishment of Article 20(2) of the ICCPR 

which is the UN equivalent for stirring up offences. In this ambit, the RPA notes that: 

‘Article 20 of the International Covenant on Civil and Political Rights anticipates intent. 

Negligence and recklessness are not sufficient for an act to be an offence under article 20 of the 

Covenant, as this article provides for “advocacy” and “incitement” rather than the mere 

 
4 Rabat Plan of Action on the Prohibition of Advocacy of National, Racial or Religious Hatred that constitutes 

Incitement to Discrimination, Hostility or Violence (2002) para. 22 
5 Rabat Plan of Action on the Prohibition of Advocacy of National, Racial or Religious Hatred that constitutes 

Incitement to Discrimination, Hostility or Violence (2002) para. 18 
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Response to Consultation Paper 250: Hate Crime Laws 

 

Summary of Responses 

 

1. Freedom of speech is precarious. The Law Commission’s proposals would further 

damage a deteriorating climate for free thought and discussion.   

 

2. More careful consideration should be given to repeal of all hate speech legislation.  

Largely because (and here I agree with the Law Commission’s analysis), if the 

legislation is to be retained (i.e. for the existing protected groups), there is no 

satisfactory and non-discriminatory justification for withholding its extension to other—

indeed all—similarly vulnerable groups.  The only coherent positions, when reviewing 

hate speech laws from first principles, are either (1) outright repeal or (2) a significant 

extension of their scope (by comparison with the historical patchwork in force today). 

 

3. The Law Commission proposes to take the latter course—retention, that is to say 

extension, of hate speech crimes.  This would involve the novel criminalisation of a 

wide range of matters within the field of identity politics.  I am dubious whether the 

harm that this will (self-evidently) do to freedom of thought, free speech, and political 

debate can be justified. 

 

4. Such harm could at least be minimised by using a sufficiently narrow definition of hate 

crime—i.e. speech that is intended to stir up hatred against the protected groups.  It is 

disappointing that the Law Commission recommends a broader mental element based 

on foreseeable likelihood.   

 

5. The Law Commission’s proposed free speech defence, while welcome, will not of itself 

provide the clarity and protection urgently required.   

 

6. Finally, the Law Commission’s disturbing proposal to criminalise speech in private 

settings must be withdrawn. 

 

  



Freedom of Speech: Academia 

 

7. I fear for freedom of speech in our society today.  To substantiate the claim that free 

speech is being eroded would require a book-length empirical study.  I cannot present 

such conclusive evidence.  All I can do is report my impression, substantiated with a 

few recent examples (parochial no doubt) from the University of Cambridge.  From 

whichever side of political debates one comes, there has been reason to feel alarmed 

(or angry) about free speech—and freedom of thought.   

 

8. In 2019 the Cambridge Faculty of Divinity rescinded its offer of a visiting fellowship to 

Prof Jordan Peterson.  This followed opposition from the university’s student union 

which had criticised the “political act” of offering a visiting position to Peterson, stating 

that this would “legitimise” the work of an academic whose “work and views are not 

representative of the student body”.  The Vice-Chancellor of the University deplored 

Peterson’s being photographed with a fan whose t-shirt stated: “I’m a proud 

Islamaphobe”.  Peterson denied that this was “endorsement by association” (as the 

Vice-Chancellor claimed) since he had his picture taken with hundreds of fans and 

could not police the words on their t-shirts.  The noisy national media reaction to this 

affair, the dis-inviting of an academic equally lauded by the right and reviled by the left, 

predictably split along party lines.  (None of Peterson’s critics cited the aphorism 

misattributed to Voltaire that although they disagreed with his opinions, they defended 

to the death his right to express them.) 

 

9. In November 2020, Cambridge University’s General Board formally adopted the 

IHRA’s definition of anti-Semitism.  Although this seems unexceptional to many, others 

fear that this policy will be used to censor legitimate criticism of actions of the Israeli 

government and obstruct legitimate advocacy of the Palestinian cause.  In particular, 

political supporters of Jeremy Corbyn (e.g. Labour Against the Witch Hunt) have long 

argued that the (national) campaign for the IHRA definition is not really to do with hate 

speech against Jews but is, rather, designed to smear the Left of the Labour Party with 

exaggerated charges of anti-Semitism.  Such political groupings will lament 

Cambridge’s decision (which mirrors that in many other universities: a further concern 

is that in October 2020 the Secretary of State for Education had exhorted (although 

did not formally direct) universities to adopt the IHRA definition, to tackle anti-

Semitism).  The recent controversy follows an incident in 2017 when Cambridge 

University permitted a meeting of the university’s Palestine Society to take place only 

on condition that the university’s director of communications chaired the event in place 

of the society’s invited chair, Dr Ruba Salih of SOAS.  (The 2017 incident was 

condemned in a letter with over 500 signatories, including Prof Noam Chomsky.) 

 

10. In October 2020, Councillor Kevin Price resigned from Cambridge City Council rather 

than vote against his Labour grouping’s support for a council motion that declared: 

“‘Trans women are women. Trans men are men”.  Price expressed his concern that 

the motion’s erasure of the distinction between gender and sex threatened women’s 

safety.  It was reported that students at Clare College, Cambridge, where Price works 

as a porter, consequently called for disciplinary action or dismissal from his job for 

showing “brazen contempt” to the trans community.  Conversely, some feminists 

defended Price’s position and his bravery in publicly defending it. 

 



11. These recent examples (there are no doubt others) respectively show people on the 

political right, the political left, and feminists, all alleging (with good reason) that their 

political opponents had successfully silenced or made credible threats to those 

advocating (in order) traditional moral values, the Palestinian cause, or women’s rights. 

 

12. Should we be concerned?  I think so.  Many academics privately accept that there is 

a long and growing list of topics (some covered by the examples above) that it would 

be career-endangering even to speak about or write upon—or at best discussed with 

the utmost caution.  Deviation from current orthodoxy would be seriously risky.  Many 

want a quiet life: why bring a twitter mob down on one’s own head?  Self-censorship 

in academia today is so common as to be unremarkable.  In fact though, it is deeply 

damaging. 

 

13. In his robust restatement of the “honest opinion” defence in defamation actions about 

scientific claims,1 Lord Judge CJ warned that society must never again reach the pass 

of the Italian “learned men” in 1638-39 where, according to John Milton in the 

Areopagitica: “the servile condition into which learning amongst them was brought … 

[meant] that nothing had been there written now these many years but flattery and 

fustian. There it was that I found and visited the famous Galileo grown old, a prisoner 

of the Inquisition, for thinking in astronomy otherwise than the Franciscan and 

Dominican licensers thought”.  On every side of the polarised debates of our own 

times, many in the 21st Century University of Cambridge will feel an uncomfortable 

stab of recognition. 

 

14. Research by the think-tank Civitas corroborates my personal impressions.  In its paper 

Academic Freedom in Our Universities: The Best and the Worst (December 2020), 

Civitas places 48 UK higher education institutions (35%) in its “most restrictive” 

category, based on a total “Censorship score” derived from numerous specific 

measures.2  Cambridge University is in this most censorious group (as are Oxford, 

Imperial and UCL).  Civitas identifies the problem thus:  

 

The presence of so many identity groups inhabiting campus life and which so 

strongly appeals to a ‘victim culture’ status – as a plurality of groups exist today 

– is incompatible with past versions of liberties or democratic models. Such 

groups comprising students and academics have exercised the university’s 

own policies and rules, if not with wider academic support, to eliminate the 

freedom of conscience, learning and of speech. 

 

Moreover, they comment, this “elimination” has taken place “in an almost entirely lawful 

manner”.  The Civitas report naturally acknowledges that universities are under the 

Public Sector Equality Duty to eliminate discrimination and promote equality of 

opportunity.  It cites the warning of the Joint Parliamentary Committee on Human 

Rights (2018) that this equality duty can threaten freedom of speech, and the two must 

be weighed against each other.  But in Civitas’ view, “the balance has badly favoured 

those seeking censorship at every turn”.  They conclude that legislation to restore 

freedom of speech is needed, when students and academics today: 

 

 
1 British Chiropractic Association v Singh [2011] 1 W.L.R. 133, [23]. 
2 https://www.civitas.org.uk/content/files/Academic-Freedom-in-Our-Universities.pdf 



cannot speak honestly of the leading subjects of their day including on race, 

gender, the UK general election or US presidential elections, their views on 

religion, or on discrimination itself for fear of judgements that lead to eventual 

penalty or censorship. 

 

15. Civitas does not comment on the question of hate-speech crimes and the Law 

Commission’s project.  But clearly it would question the thrust of the Commission’s 

proposals which would extend the scope of the criminal law rather than (as Civitas 

recommends) rebalancing the law towards freedom of speech. 

 

16. I have noted above Lord Judge’s concerns about freedom of academic debate.  The 

most suggestive (and troubling) English case about free speech on matter of identity 

is Miller v College of Police and Chief Constable of Humberside [2020] EWHC 225 

(Admin) 261. Rightly, it is discussed in the Law Commission’s Consultation Paper.  Mr 

Justice Julian Knowles accepted the evidence of expert witnesses (a professor of 

philosophy at Sussex University and the CEO of Index on Censorship) to the effect 

that it has now become impossible to engage in reasoned discussion, including 

academic writing, of ideas incompatible with certain view about trans rights.  This 

evidence is also cited with apparent approval in the Law Commission’s paper.3  

However, the Commission fails to quote Knowles J’s sharpest criticisms of the police 

conduct. 

 

17. Knowles J opens his judgment with Orwell’s famous observation, “If liberty means 

anything at all, it means the right to tell people what they do not want to hear”.  He then 

cites two classic judicial definitions of freedom of speech.  I suggest these important 

statements should feature in the Law Commission’s final report and therefore repeat 

them here. 

 

18. Hoffmann LJ once said: “Freedom means the right to publish things which government 

and judges, however well motivated, think should not be published. It means the right 

to say things which ‘right-thinking people’ regard as dangerous or irresponsible”.4  

Sedley LJ once said: “Free speech includes not only the inoffensive but the irritating, 

the contentious, the eccentric, the heretical, the unwelcome and the provocative… 

Freedom only to speak inoffensively is not worth having…”5 

 

19. In Miller Knowles J also quoted Lord Bingham’s important explanation of the 

importance of free speech for democracy: we cannot have government of the people, 

by the people, “if they are ignorant of the issues to be resolved, the arguments for and 

against different solutions and the facts underlying those arguments. The business of 

government is not an activity about which only those professionally engaged are 

entitled to receive information and express opinions. It is, or should be, a participatory 

process. But there can be no assurance that government is carried out for the people 

unless the facts are made known, the issues publicly ventilated”.6 

 

 
3 18.268-18.269. 
4 R. v Central Independent Television plc [1994] Fam. 192, 202–203. 
5 Redmond-Bate v Director of Public Prosecutions (1999) 7 B.H.R.C. 375 at [20] 
6 R. v Shayler [2003] 1 A.C. 247 at [21]. 



20. These familiar statements, by eminent judges, seem obviously (i.e. uncontentiously) 

correct.  But if we take Lord Bingham, Lord Hoffmann and Sir Stephen Sedley 

seriously, their judgments constitute a clear warning about the law’s role in identity 

politics.  Questions about identity are perhaps the most divisive of all political issues 

today.  It is impossible to discuss them without giving serious offence.  But as Lord 

Bingham explained, it would be dangerous for participatory democracy if such issues 

could not be publicly ventilated because every deviation from “right-thinking” orthodoxy 

is deemed irresponsible, heretical, provocative or offensive.  Yet further curtailment of 

political debate would result from the Law Commission’s proposals. 

 

21. How?  The expansion of hate speech legislation would vastly extend the scope for the 

“Heckler’s Veto”— that Victorian bête noir in its modern guise.  Again this is shown by 

the Miller case.  Again, I fear, the Law Commission has failed to draw the correct 

lessons from it. 

 

22. In Miller the applicant had been questioned by a police officer after a trans rights 

activist complained about Mr Miller’s posts on Twitter.  Julian Knowles J was in no 

doubt that the police action exerted a significant chilling effect on an important aspect 

of freedom of speech—Mr Miller’s interventions on a topic of political concern (i.e. trans 

rights).  For the police to act this way, at the behest of the person who complained 

about Mr Miller’s tweets, “effectively granted her [the complainant] a ‘heckler’s veto’”.7 

 

23. This is not of course the classic Heckler’s Veto familiar from Beatty v Gillbanks (1882) 

9 QBD 308—i.e. a tactically violent reaction by the “heckler” performed solely in order 

to create criminal jeopardy for the speaker (the “heckled”)—i.e. of occasioning a 

breach of the peace (or some cognate public order offence.  Thereby attracting police 

intervention to silence the heckled speaker, using their common law or statutory public 

order powers, and possible criminal prosecution.   

 

24. The Law Commission is correct to say that the courts have (fortunately) long been 

astute to avoid such a “veto”.  The Commission is also half-correct to suggest that in 

its classic violent form, the Heckler’s Veto does not typically arise in hate speech 

context.8  But in another sense this misses the point entirely.  The modern form of the 

Heckler’s Veto is not performative violence. Today the censorious heckler reports the 

speaker to the police for language that is discriminatory and offensive—i.e. perceived 

as such by the complainant, upsetting them and making them feel unsafe.  (Strategic 

complaints of this kind have been labelled as “Cry-Bullying”.)  This is Beatty v Gillbanks 

repurposed for the 21st Century.  Julian Knowles J in Miller recognised it.  The Law 

Commission must too.  For were the Commission’s proposals enacted, the problem 

would become considerably worse. 

 

25. Perhaps the most shocking thing about the Miller case was that (the High Court found) 

there was no serious suggestion that Mr Miller had said or done anything that was 

criminal.  The police harassment (which this effectively was) had consciously 

concerned a “non-crime hate incident”.  The judge reserved his sharpest criticism for 

this aspect of the case.  In the absence of a “shred of evidence” that Mr Miller had 

committed a criminal offence: 

 
7 Miller v College of Police and Chief Constable of Humberside [2020] EWHC 225 (Admin) 261 [286]. 
8 18.148-18.152. 



 

The effect of the police turning up at his place of work because of his political 

opinions must not be underestimated. To do so would be to undervalue a 

cardinal democratic freedom. In this country we have never had a Cheka, a 

Gestapo or a Stasi. We have never lived in an Orwellian society.9 

 

26. The decision (and the judge’s rhetoric) flow from the absence of criminalisation of Mr 

Miller’s conduct, under the current law.  But if the Law Commission’s approach were 

enacted, what the police did to Mr Miller could no longer be condemned on judicial 

review: for the “non-crime hate incident” would indeed have been criminalised.  Mr 

Miller’s “thought crime” would, on the Law Commission’s approach, transcend the 

jurisdiction of an Orwellian thought police, a latter-day Stasi, and be placed squarely 

within the remit of any constable enforcing English law.  Julian Knowles J was indeed 

“alive” to the Heckler’s Veto and “keen to avoid [it]” (in the Law Commission’s words).  

Ironically though, if the Commission’s own proposals were adopted a future judge 

would be unable to blunt the Heckler’s Veto of “hateful” speech across a swathe of 

identity politics. 

 

Scope of Hate Speech Crimes: Repeal, Retain or Extend? 

 

27. The patchwork of hate speech crimes in the law today is indefensible from a principled 

perspective.  It has evolved from different legislative (and political) compromises at 

different times and demands rationalisation.  The principled options are two: to repeal 

it altogether without replacement, or to extend its scope significantly. 

 

28. It is regrettable that the Law Commission does not give more serious consideration to 

outright repeal.  Anyone concerned about freedom of speech (e.g. for the reasons 

suggested above) should note the chilling effect of the existing hate speech legislation.  

If retention of that legislation in its patchwork form is (as I believe) untenable, and if (as 

I also accept) their “retention” actually therefore means a significant extension of the 

scope of hate speech crimes, the danger to freedom of speech and thought is 

significantly increased.  I acknowledge that the Consultation Paper rounds up some of 

the prominent sceptical commentators’ views (Chapter 3).  But a reference to just a 

page or two of (for example) Nadine Strossen’s recent critique of hate speech is rather 

a superficial engagement.  No sustained reason is offered for rejecting her views. 

 

29. I accept that hate speech can be a grave social evil.  The question is whether 

legislation can target its unacceptable forms with sufficient precision, so that innocuous 

opinions, and vital public debate, are not also threatened.  I doubt whether it can be 

done.  As the cliché runs, the road to hell is paved with good intentions. 

 

30. Provisionally therefore, I would recommend a total repeal of the existing hate speech 
crime legislation, without replacement.  It is dangerous for society to pursue “thought 
crimes”. The Law Commission revealingly notes how hate speech legislation makes it 
criminal to “stir up” something (e.g. religious hatred) “which is not itself criminal (and 

which would rightly be considered a thought crime if it were)”.10  But is there a 

 
9 Miller v College of Police and Chief Constable of Humberside [2020] EWHC 225 (Admin) 261 [259] 
10 18.3. 



sufficiently robust distinction between holding such opinions oneself (by the Law 
Commission’s own admission, a “thought crime”) and stirring “thought crimes” up in 
others?  The law criminalises hateful opinions once the holder gives voice to them—
since to speak hatefully inevitably risks stirring hate up in others. The line between 
“hate speech” and “thought crime” is very thin. The Law Commission should include 
outright repeal as one serious option, in its final Report. 

 

31. Alternatively (and more consistent with the longstanding approach in England and 

Wales, and perhaps with society’s expectations) the legislation could be retained—

albeit narrowed to protect free speech.  In the following sections I will explain why I 

believe the Law Commission’s current proposals are unacceptably wide.  Yet in one 

respect I agree with the Commission that the legislation must expand its scope. 

 

32. There is no compelling reason to limit the prohibition of hate speech to groups that 

have historically been within its remit, as a result of legislation beginning with the Race 

Relations Act 1965.  Consistency requires extension.  If our society is to criminalise 

racial hatred, there is a powerful case to extend this to other protected identity 

characteristics—at least (for example) those protected within the Equality Act 2010.  

The Equality Act makes such an extension impossible to resist (in my view).  Moreover 

it seems that Article 14 of the ECHR, in combination with Article 10, would make it 

extremely difficult to defend any hate crime legislation (which evidently restricts 

freedom of speech in order to protect public morals) which discriminates on grounds 

outlined in Article 14.11  If it is “necessary in a democratic society” to prohibit racial 

hatred, how can it be any less necessary to prohibit hatred against non-heterosexuals 

(for example)?  Or the converse—would the absence of a “necessity” to protect sexual 

orientation against hate speech not undermine the supposed “necessity” to protect 

race?  For basic reasons of political equality, bolstered by the requirements of Article 

14 ECHR, a broad extension of hate crimes (if they are to be retained at all) appears 

obligatory. 

 

33. There is room to debate how far this non-discrimination imperative might extend.  One 

striking suggestion is that discrimination on grounds of social class might be made 

unlawful.12  Indeed “social origin” appears in the list in Article 14, ECHR.  In November 

2020 the French Assemblée Nationale resoundingly approved a private member’s bill 

to criminalise accent discrimination («la glottophobie») under the labour and penal 

codes.  Hate speech on grounds of “nationality” would encompass English, Irish, 

Scottish or Welsh identity, but not particular regional accents within the nations, nor 

those of particular social classes.  Yet why not? 

 

34. The inherited pattern of current hate speech crimes is indefensible from a principled 

perspective.  The stark choice is between a very significant extension in their scope or 

outright repeal.  With some hesitation, I fear that the threat to freedom of speech is so 

great with the former course (significant extension) that outright repeal may be the best 

option. 

 
11 “The enjoyment of the rights and freedoms set forth in this Convention shall be secured without 
discrimination on any ground such as sex, race, colour, language, religion, political or other opinion, national or 
social origin, association with a national minority, property, birth or other status” (Article 14, ECHR). 
12 Harry Weinrebe Memorial Lecture: Inclusivity and the Law: Do We Need to Prohibit Class Discrimination?, 
(British Institute of International and Comparative Law, 10 December 2020).  



 

35. Yet such an uncompromising course may be unlikely to enjoy public or parliamentary 

support.  If outright repeal of hate speech crimes is rejected, the only principled 

alternative is to extend their scope to all fundamental protected aspects of identity. 

 

36. Compared with the current law on hate speech, this would obviously pose a serious 

additional threat to freedom of speech.  In the remaining sections of this response I 

suggest how hate speech crime (with its widened scope) needs to be defined to reduce 

the threat to freedom of speech. 

 

Free Speech Defence: Welcome but Insufficient 

 

37. The Law Commission proposes a dedicated “free speech defence” modelled after 

s.29J, Public Order Act 1986: 

 

Nothing in this Part shall be read or given effect in a way which prohibits or 

restricts discussion, criticism or expressions of antipathy, dislike, ridicule, insult 

or abuse of particular religions or the beliefs or practices of their adherents, or 

of any other belief system or the beliefs or practices of its adherents, or 

proselytising or urging adherents of a different religion or belief system to cease 

practising their religion or belief system. 

 

It is welcome that the Law Commission proposes that this defence should be extended 

mutatis mutandis right across the expanded “scope” of hate speech crimes.13 It is 

moreover welcome that its proposals “are not intended to restrict legitimate discussion 

of matters pertaining to religion, sexual orientation, gender and transgender issues” .14  

But in my opinion, the expansion of the “s.29J model defence” will not of itself provide 

complete “reassurance that legitimate discussion is not caught by the offences”.  

Mainly because it will certainly not “provide clarity”.15 

 

38. Imprecision seems inherent in any law restricting freedom of speech.  According to 

J.A.G. Griffith, Article 10 ECHR was itself the statement of a political problem 

pretending to be its solution.16 By this he meant that it is one thing to state that freedom 

of speech is important yet may legitimately be restricted by various weighty public-

interest considerations—it is quite another thing to say precisely how that balance 

should be struck, in particular concrete situations.  (In the US context, the Supreme 

Court admitted the impossibility of precisely defining “obscenity” as an exception to 

protected speech under the First Amendment: Stewart J famously commenting that 

while he couldn’t define the obscene, he knew it when he saw it.)17   

 

39. The Section 29J defence is another classic example of this intractable problem.  There 

is self-evidently a good deal of interpretive room for manoeuvre for any court having 

to apply it.  How precisely to draw the line between legitimate criticism (which the Law 

Commission rightly wishes to protect) and hate speech?  In particular, s.29J’s 

 
13 18.275. 
14 18.267 (citing Miller v College of Police). 
15 18.270 (both quotations). 
16 Griffith, “The political constitution” (1979) 42 M.L.R. 1, 14. 
17 Jacobellis v. Ohio 378 U.S. 184, 197 (1964). 



distinction between “ridicule, insult or abuse” of a religious belief system / practice, and 

stirring up hatred of the adherents of a religion, is highly elusive.  Fine judgements are 

manifestly required.  The section would be a good subject for an academic seminar (or 

examination problem).  But “clear” it is not.   

 

40. This is not the fault of the statute’s drafters.  The need for value-judgements is 

inescapable and inherent in such matters.  There cannot be crisp rules permitting 

mechanical, uncontentious application. 

 

41. Inevitably, this confers considerable discretion upon those responsible for enforcing 

the law, primarily the police.  In a situation such as the one that arose in the Miller 

case, the police would need to decide whether the speech complained about (and 

alleged to be hateful) was in fact engaged solely (primarily? largely?) in discussion of 

the abstract question of transsexuality as a political or scientific idea, or was primarily 

stirring up hatred.  Self-evidently this is a difficult distinction to draw—because the 

categories are not mutually exclusive.  There is a significant overlap.  Tenable 

interpretations could range from seeing the defence virtually swallow up the offence to 

which it relates (as the Law Commission notes, a criticism made of the original s.29J 

in the context of religious hatred),18 to narrow interpretations that would render the 

defence a dead letter. 

 

42. Thus much would depend on how the police interpreted and applied the defence in 

practice.  In theory if the police interpreted it too narrowly (and took action against “hate 

speech” that was properly exempted by the defence), a criminal court would 

subsequently acquit the speaker.19 But this safeguard is imperfect.  Since many such 

incidents are dealt with by police warnings rather than prosecution, and since few have 

the resources to emulate Mr Miller’s judicial review, in very many cases no judge would 

ever consider the matter.  De facto, police discretion would be a highly significant factor 

determining the breadth of the defence. 

 

43. Obviously, this tells against the “clarity” of reassurance that the Law Commission 

rightly seeks—but mistakenly claims for the Section 29J type of defence. 

 

44. Moreover, the significant police discretion engaged when applying the open-textured 

defence to a particular alleged offence will not “reassure” those who contemplate a 

public intervention about identity politics questions (within the scope of the newly-

enlarged hate speech offences).  As seen in Miller, even under the current law some 

police forces have zealously pursued “non-crime hate incidents”. Given such 

authoritarian tendencies, it is not hyperbolic to suggest that at least sometimes, police 

officers would fail to give a reassuringly liberal interpretation to a s.29J style defence. 

 

45. The defence should certainly be included in a retained hate speech regime.  It helps 

to defend legitimate free speech.  But because of its irreducible uncertainty, it is not 

sufficient reassurance.  In addition to the defence, the various hate speech crimes 

need to be more narrowly defined than the Law Commission currently proposes. 

 

  

 
18 18.265. 
19 Or, as in Miller itself, a successful judicial review of the police approach might be brought. 



Intention to Stir Up Hatred 

 

46. The mens rea for hate speech offences should be an intention to stir up hatred.  The 

Law Commission’s reasons for preferring a broader definition (retaining the “likely to 

limb”) are unpersuasive.   

 

47. I accept that the Law Commission’s approach is not unprecedented.  It would echo the 

old common law speech crimes such as blasphemy.  These were “intentional crimes” 

only in the irrelevant sense that the defendant must intentionally have spoken the 

words that were held by the court to be (objectively) blasphemous.20 There was no 

requirement of an intention to blaspheme.  This was de facto strict liability (in the same 

way that defamation still requires only that the defendant intentionally spoke words that 

are (objectively, in the court’s decision) defamatory. Liability attaches even though the 

defendant had no intention to defame and may have been entirely innocent, e.g. 

through excusable ignorance of relevant facts about the claimant’s life, or even of the 

claimant’s existence).21 

 

48. This would be an unacceptable model for criminalisation of speech (whether 

blasphemous or hate-inducing) today.  I hope that claim would be widely accepted. 

 

49. The Law Commission favours retaining the requirement that the defendant’s speech 

was likely to stir up hatred (in circumstances where the defendant should have been 

aware of this).22   

 

50. This is regrettable.  In my opinion, requiring an intention to stir up hatred, and no lesser 

mental state, is both correct in principle (i.e. because the mens rea should coincide 

with the main gravamen of the offence) and would significantly reduce concerns about 

freedom of speech.  At least in my own sphere (academia), it seems most unlikely that 

academics would write scholarly papers with the intention of stirring up hatred.  By 

contrast, potential liability for “foreseeably” stirring up hatred (even though this was 

certainly not an article’s purpose) would be very much broader. 

 

51. As the Law Commission notes, the seminal offence originally required proof that the 

racial hatred was stirred up intentionally: Race Relations Act 1965.  In my opinion it 

was a mistake for Parliament to depart from that requirement in the Race Relations 

Act 1976.  (The offence now requires either intention or a likelihood of stirring up racial 

hatred).23 It is welcome that when Parliament created new offences concerning 

religious hatred and hatred on grounds of sexual orientation, it returned to the original 

(1965) requirement of intentionally stirring up hate.24   

 

52. The Law Commission should recommend this intention requirement for all hate-speech 

crimes.  

 

 
20 Regina v Lemon [1979] A.C. 617. 
21 e.g. Cassidy v Daily Mirror [1929] 2 K.B. 331, E Hulton & Co v Jones [1910] A.C. 20. 
22 18.184. 
23 S.18(1) Public Order Act 1986. 
24 s.29B(1) Public Order Act 1986 (as inserted). 



53. The Law Commission’s Consultation Paper seems to assume that the current, 

expanded form of the racial hatred offence (speech intended to or likely to stir up 

hatred) should continue.  In fact the history of the offence suggests that the expansion 

was always unsound, and should now be reversed.  It should not be perpetuated, let 

alone expanded to other / new hate-speech offences.   

 
54. As the Commission notes, the 1976 reform (which introduced the alternative version 

of the racial hatred offence, without an intention requirement) derived from 

recommendations made by Lord Scarman.  He had concluded that the (1965) racial 

hatred law was “useless to a policeman on the street”.  Its restrictions (including the 

requirement to prove intent) meant the 1965 Act was “merely an embarrassment to the 

police”.  Of course Lord Scarman’s comments must be seen in the context of his report 

(the difficulties of policing racially-charged and disorderly demonstrations in the 

1970s).  Even then, there were something worryingly authoritarian about reforming the 

substantive criminal law in order to make it easier for the police to arrest people under 

it.  Moreover, the problems of policing in this sphere are different today.  When much 

(alleged) hate speech is now posted online, there is no need for the rapid decisions 

that inevitably face those policing an angry crowd.  The decision-maker is no longer 

primarily “the policeman on the street”.  Lord Scarman’s argument for the 1976 reform 

has little weight today.  We should revert to the 1965 definition of the race hate speech 

offence, requiring proof of intention to stir up hatred, and generalise the requirement 

across hate speech offences. 

 

55. The Law Commission seems to defend the 1976 reform by pointing to the 

understanding of “intention” in the criminal law at the time of the Race Relations Act 

1965.  The argument is that the contemporary (1965) legal understanding of “intention” 

was a very broad one: defendants were taken to intend the natural consequences of 

their actions as the House of Lords held in DPP v Smith [1961] A.C. 290.  This was 

abolished by s.8, Criminal Justice Act 1967.  Thus the 1976 version of the racial hatred 

offence (requiring only likelihood to stir up hatred) was in substance a reinstatement 

of what Parliament had understood “intention to stir up hatred” to mean in 1965. 

 

56. Although this might be the correct historical explanation for the 1976 reform, it is a poor 

justification.  The Law Commission apparently fails to acknowledge the reason why 

Parliament legislated in 1967 to remove entirely from the criminal law the supposed 

common law rule that deemed defendants to intend the natural consequences of their 

actions.  DPP v Smith was, we must recall, a notoriously controversial decision.  

Glanville Williams described it as “the most criticised judgment ever to be delivered by 

an English court”.25  It is an understatement to say that the Smith approach, involving 

deemed intention, has few champions today.  Indeed, the Supreme Court has firmly 

rejected the doctrine of imputed intent in the tort of Wilkinson v Downton.  In their 

leading judgment in Rhodes v OPO Baroness Hale and Lord Toulson said: 

 

Imputation of an intention by operation of a rule of law is a vestige of a previous 

age and has no proper role in the modern law of tort. It is unsound in principle. 

It was abolished in the criminal law nearly 50 years ago [i.e. by the Criminal 

Justice Act 1967] and its continued survival in the tort of wilful infringement of 

 
25 G. Williams, Textbook of the Criminal Law (1st ed, 1978), p 61. 



the right to personal safety is unjustifiable. … [It] is high time now for this court 

to declare its demise.26 

 

The “likely to stir up” limb of the racial hatred offence could be historically explicable as a 

restoration of Smith-era “imputation of an intention by operation of a rule of law”.  Even so, it 

should today be condemned as an anomaly that is “unsound in principle”.  Its continued 

survival is “unjustifiable”.  This follows a fortiori in the from the Supreme Court’s opinion in 

Rhodes, which concerned only liability in tort.  A deemed (i.e. fictitious) intention is even less 

acceptable as the basis for criminal guilt. 

 

Retention of “The Dwelling Exception” 

 

57. Finally, I urge that the current “dwelling exception” must be retained (and refined to 

encompass all private conversations, irrespective of geographical location), if hate 

speech crimes are to be retained. 

 

58. I was first alerted to the Law Commission’s hate crimes project by a leader in The 

Times which specifically criticised the proposed extension to private speech.  Having 

read the Law Commission’s remarkably brief justification for this proposal,27 I agree 

with the criticisms made in The Times and widely across the media.  It would be 

intrusive to an unprecedented degree to seek to investigate and punish conversations 

in the family home or otherwise in private.  Although Queen Elizabeth I famously 

declined to make “windows into men’s souls”, this is effectively what the Law 

Commission now proposes to do.  Can it really want the police to question children 

about things their parents have said to them, or in their hearing, across the family 

dinner-table?  (A scenario plausibly suggested by the General Secretary of the Scottish 

Police Federation, discussing the Hate Crime Bill currently before the Scottish 

Parliament—similarly without a “dwelling exception”.) 28 

 

59. It is no exaggeration to describe this facet of the Law Commission’s proposals as 

totalitarian.  As in Stalin’s Russia, or Mao’s Cultural Revolution, every person would 

need at all times to censor their speech (and in effect their thoughts) for fear of 

denunciation to the authorities—even at home, even in private conversations with 

friends.  It is troubling, indeed bewildering, that the Law Commission justifies the 

proposal summarily, in less than a page, apparently seeing no real difficulties with it.  

This proposed extension of hate speech law must be reversed in the Commission’s 

final report.  The inclusion of such an authoritarian proposal raises doubts about the 

Law Commission’s entire approach, and its ability to protect freedom of speech in this 

sensitive area. 

 

 

 

Jonathan Morgan 

Reader in English Law 

Corpus Christi College, University of Cambridge 

 

 
26  Rhodes v OPO [2015] UKSC 32, [81] 
27 18.252-18.255. 
28 Callum Steele, evidence to Justice Committee, Scottish Parliament (3 November 2020). 



24 DECEMBER 2020 

 

 

Dear Hate Crime Team 

 

I wish to respond to your consultation as a follower of our Lord Jesus Christ.  I have been 

preaching the Christian gospel for nearly 60 years on the streets of Torquay and Newton Abbot 

and in places of public worship.  During those years, I have participated in conversations on the 

Holy Bible 

I am concerned that the law should not be changed in such a way as to increase the 

susceptibility of any person to be prosecuted accordingly to the caprices of the police and 

prosecutors for openly expressing views based on the teachings of Jesus Christ and His apostles 

in the Holy Bible 

I fully support the need to be wise as to what is said or preached in public so that no one (not 

just persons with so-called “protected characteristics”) suffer actual harm 

However, the preaching of the Christian gospel is bound to cause offence to some. No one has 

the right not to be offended.  It is recorded in the Holy Bible by gospel writers Matthew, Mark 

and Luke that persons were offended by Jesus Matthew 13 v 57 Mark 6 v 3, Luke 7 v 27 

The apostle Paul wites “But we preach Christ crucified, unto Jews a stumbling block, and unto 

the Greeks foolishness” 1 Corinthians 1 v 23 

In my respectful submission, the emphasis on equality in all its aspects is disproportionate.  

Therefore I would not favour the making of a whole section of law on hate crime, preferring that 

the general criminal and public order law is relied on 

The law should not be changed 

Yours faithfully 

Laurence E Buckley 

LAURENCE E BUCKLEY 

 

 

By email to: hate.crime@lawcommission.gov.uk 
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Response to the Law Commission hate crime laws consultation paper 

By Leslie J Moran Emeritus Professor School of Law, Birkbeck College, London 

This paper should be read in conjunction with my on line submission to the consultation 

paper. 

The consultation paper is something of a watershed moment in the development of the 

hate crime orthodoxy in England and Wales  I draw this conclusion in part because of the 

revisionist version the Law Commission offers of the history of legal responses to targeted 

violence that is shaped by and expresses the deep divisions of prejudice that structure 

society. The other characteristic of the consultation paper that leads me to this conclusion is 

the framing of many of the problems, in particular, those concerned with the expansion of 

hate crime laws to incorporate other categories of identity and discrimination. Both 

naturalise a social problem that has come into being only after many decades and 

innumerable struggles  I appreciate that the terms of reference set out in paras 1 57 and 

1.58 that set up this project by way of ‘hate crime’ as an established category and thereby a 

naturalised social problem. However, I would urge the Law Commission not to allow the 

established nature of the social problem of ‘hate crime’ with its now well know key themes 

and characteristics, this is what I mean when I refer to the orthodoxy of ‘hate crime, to 

detract from an urgent need to challenge the orthodoxy and to ask some fundamental 

questions about the nature of the problem and how the law might be used to deal with 

targeted violence informed by prejudice and discrimination and access to safety and 

security.  

The sections that follow have two main concerns. The first is what gets forgotten and 

overlooked in the acceptance and application of the hate crime orthodoxy? An exploration 

of aspects of the Commission’s revisionist history of legal reforms provides an opportunity 

to examine this issue  The other is the tendency of the orthodoxy to individualise and 

pathologise the problem of targeted violence informed by prejudice  Of particular interest is 

the way this detracts from what I consider to be the more pressing problem; the structural 

and institutional problems that are central to the ongoing struggle that many people have to 

accessing safety and security through the criminal justice institutions.  

The Law Commission’s revisionist history of violence 

Paragraph 2.4 opens with the observation that ‘A key driver of hate crime legislation was 

the rise of fascism ’ Section 5 of the 1936 Public Order Act is offered as an example of one 

of the legal responses to fascism  I’m not disputing the connection between the rise of anti-

semitic violence and its place in public order disturbances linked to the 1936 reforms. My 

concern is the way this particular reform is connected to ‘hate crime’. To suggest that this 

change in law, and indeed any changes to the law prior to the Crime and Disorder Act 1998, 

are part of the long history of hate crime reforms is to rewrite not only the struggles that 
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generated these reforms but also to do considerable violence to the various ways of making 

sense that have been used in the past to make the connections between violence and 

prejudice and the role of law as a remedy.  

I would urge the Commission to look at Jennifer Neller’s PhD thesis ‘A genealogy of the 

‘stirring up hatred offences of England and Wales’ deposited in the library of Birkbeck 

College  Dr Neller brings to light the many and complex factors that informed the 1936 and 

subsequent reforms  Taking the stirring up offences (what now falls under ‘hate speech’) as 

her case study she shows is the complexity and multiplicity of the ways of making sense of 

the interface between structures of discrimination, public order and legal reforms. This 

complexity, and with it the multiple ways of imagining these issues are obscured when 

thinking about them within the parameters of the ‘hate crime’ model  Her thesis is 

important for another reason  It draws attention to the variety of legal categories that 

previous law makers have resorted to in their attempts to address these problems of 

violence and unpacks some of the limits of these terms and thereby the limits of the law as 

a mechanism for responding to the problems being addressed.  

I urge the Commission to be more sensitive to history otherwise it faces the strong 

possibility of not being able to learn from earlier mistakes, including the errors that have 

been naturalised by way of the current hate crime orthodoxy  

Erasing the history of institutionalisation of prejudice and discrimination 

Reading the past by way of the current orthodoxy involves the Commission engaging in a 

process of translating the past. To paraphrase Friedrich Nietzsche who writes about the 

violence of translation in para 83 of The Gay Science: translation is a form of conquest. It 

involves omitting what is historical, adds allusions to the present and erases the attempts of 

those who responded to the original events to make sense of them.  

My concern is with the way the translation undertaken by the Commission facilitates 

misunderstanding  I will limit myself to two examples of this found in the opening chapter  

Both take the form of case studies that are said to highlight the problem of hate crime and 

the need for hate crime reforms.  

Para 1.3 opens with a statement that the murder of Stephen Lawrence was ‘one of the most 

important events driving the development of hate crime legislation’. I am not contesting the 

profound significance of that tragic event for criminal justice and its connection to demands 

for reform  But to frame it as a driver of hate crime legislation is problematic  One of the 

central factors that shaped the criminal justice failures was not the lack of offences or the 

lack of offences that have attached to them enhanced punishment for violence shaped by 

racial prejudice. Central to the failure of the law and justice in this case was the institutional 

failings of the police. More specifically, institutionalised racism in the police was a major 

driver leading to the denial of justice for Stephen Lawrence.  



3 
 

One legal response to this central issue was the introduction of a statutory obligation on the 

police to eradicate racial discrimination from its services in s.1 Race Relations (Amendment) 

Act 2000. The Equality Act 2010 extends this duty to all protected characteristics and to a 

wider range of service provides including the police. There is no reference in the 

Commissions consultation paper to the Race Relations (Amendment) Act 2000 reforms  

There is no attempt to explore or evaluate its operation  There are innumerable references 

to the Equality Act 2010 but these relate to the parameters of the meanings that can be 

attached to ‘protected characteristics’. I found no attempt to explore how these reforms 

have worked to combat institutional prejudice and discrimination in the services devoted to 

delivering safety and security through the mechanisms of criminal justice. This is surprising 

having regard to the fact that many of those asking for inclusion in a reformed hate crime 

law are also reporting a failure of the criminal justice system to acknowledge the violence 

being done to them and thereby denying them access to the safety and security that the 

state purports to offer all those within its jurisdiction. 

The description of the tragic experiences and killing of Bijan Ebrahimi is another example of 

how framing a case to tell a story of hate crime reforms potentially promotes a 

misunderstanding of the issues that need to be address and the role that law may play in 

meeting these problems  The death of Mr Ebrahimi came at the end of a long history of 

prejudice against him  Disability was an important dimension of this  Racism, nationalism, 

prejudice relating to marital status are also likely to have been powerful dimensions of the 

toxic local culture in which he lived. As the Commission’s summary states, ‘Mr Ebrahimi’s 

murder was undoubtedly a product of the hostile environment in which he lived…’ But to 

my mind this is a rewriting of the issues. 

What is missing from the case study is any reference to the failure of the police to deal with 

the long history of Mr Ebrahimi’s repeated victimisation  The failure of the criminal justice 

agencies to recognise his repeated victimisation is a central issue thrown up by the long 

suffering of Mr Ebrahimi and his tragic death  Framing the case as an instance of the failings 

of hate crime laws that promote increased punishment frames his experiences of the failure 

of the criminal justice institutions as problem generated by the pathology of the neighbours 

who subjected him to a reign of terror informed by their prejudices. Increases in 

punishment to take account of the particular damage caused to individual victims, the wider 

community and society as a whole will be cold comfort if the failure is primarily one that is 

found in prejudice embedded in institutions   

To individualise this tragic event seems to miss the point: it’s a case study about systemic 

institutional failures. To my mind any attempt to change the definition of disability, or to 

add to the level of punishment is unlikely to meet the challenge of the corrosive effect of 

institutionalised discrimination in the criminal justice system that worked against Mr 

Ebrahimi ever getting access to the safety and security that should be available via that 

system  
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The Law Commission rightly notes that ‘hate crime’ has been a category around which the 

police have undertaken much work to improve their response to victims who have 

experienced targeted violence informed by prejudice and discrimination. But what is 

interesting about the short review of these changes (paras 6 13 to 6 17) is that at best law 

has been an oblique driver behind these changes  More specifically the connection between 

the new category of ‘aggravated offences’ and the more general reform of sentence 

enhancement is at best assumed to be a driver rather than one that is clearly demonstrated. 

It also begs a question. Is sentence enhancement and the creation of aggravated offences a 

necessary reform to drive institutional change? Another question is, are there other more 

effective reforms that will enhance the prospects of victims gaining access to safety and 

security? 

Connected to the problem of addressing structural problems may be one of the planks of 

‘hate crime’ orthodoxy that hate crime laws send out a message that the crimes that fall 

within it are to be taken more seriously. One audience that is rarely mentioned in 

discussions about the symbolic and educational rationale attached to hate crime reform is 

the police and other criminal justice players.  

Paras 6 13-6 17 do offer some limited evidence that the police have responded to the 

message but the case study of Mr Ebrahimi and many of the questions raised in the 

Commission’s consultation paper about the ongoing problems that many victims have of 

accessing policing and criminal justice services more generally suggests that at best so far 

the hate crime laws have only educated improving access for some of victims of prejudice 

informed violence; those who neatly fall into the current identity parameters of hate crime. 

The many victims and their advocates now calling for inclusion within this category by way 

of an expansion of its terms are testament to the ongoing failings of criminal justice 

agencies to address their prejudices that prevent recognition of the damaging effects of 

everyday violence being experienced today by many within the jurisdiction.  

Widening the parameters of recognition and inclusion under hate crime reforms may offer 

some relief for those who satisfy the tests for expansion being proposed by the Commission 

but reforms will inevitably embed and encourage new exclusions. They will fail to address 

other institutionalised prejudices.  

Framing the present and the future of reform debates 

The Law Commission is in a very difficult position  The individualising and pathologising 

dynamics of the hate crime orthodoxy structure the Commission’s review and the questions 

it poses for consultation. They also set the parameters of understanding that will shape the 

future problems that will return to haunt inevitable demands for further reform.  



5 
 

I’ll finish with one example of another silence the hate crime orthodoxy silences and pushes 

out of the frame of consideration. It is concerned with the discussions about whether to 

there is a need to add prejudice and discrimination with respect to immigrants and asylum 

seekers to the list of characteristics that open up access to the enhanced sentencing regime 

of hate crime laws  One effect of the individualising and pathologising dynamic I refer to 

above is that it takes out of the frame any consideration of in this case the prejudice and 

discrimination that is a key feature of immigration and asylum law.  

The political struggle around the UK’s membership of the EU offers many examples of the 

way in which debates about immigrants coming from other countries, in this case within the 

EU mobilise prejudice and discrimination and tie them to nation building political projects. 

The reform of laws to institutionalise the departure from the EU gives these prejudices 

legitimacy  It’s an institutional legitimacy that makes prejudice and discrimination a 

resource for others to deploy in their everyday relations with others  One manifestation of 

this is in the way they are used in relation to acts of interpersonal violence. Hate crime 

individualises and pathologises these institutional mechanism leaving the latter 

unaddressed. 

If it is beyond the scope of the Law Commission to address all the sites in which structures 

of prejudice impact on the life courses of individuals challenging institutional discrimination 

in the criminal justice sector and to work to end the erasure of violence and prejudice that is 

the effect of structures of discrimination embedded in state institution is within the 

parameters of its current project. I would urge the Law Commission to put this at the centre 

of its inquiries and at the centre of reform proposals.  
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Law Commission consultation on hate crime laws 

December 2020 
 
 
1. About the Local Government Association (LGA) 

1.1. The Local Government Association (LGA) is the national voice of local 

government, and our members include councils and fire and rescue 

authorities, including Police, Fire and Crime Commissioners. We work with 

our members to support, promote and improve local government. 

 

1.2. We are a politically-led, cross party organisation which works on behalf of 

councils to ensure local government has a strong, credible voice with 

national government. We aim to influence and set the political agenda on the 

issues that matter to councils, so they are able to deliver local solutions to 

national problems. 

 
2. Key messages 

2.1. We welcome the Law Commission’s review and the renewed focus on the 

seriousness of hate crime and its impact on individuals and on local 

communities. We are also concerned about the direct effect on councillors 

and council officers who have themselves been targets for abuse.  

 

2.2. Councils have relayed significant concerns about levels of hate crime in their 

areas over recent months in particular, witnessing a resurgence of racial and 

racialised narratives in a way which has not been seen for some time. 

Councils have also reported community frustration both when harmful hate-

fuelled activity takes place, but which does not cross a legal threshold - with 

many activists adept at stirring up divisive sentiment, but remaining on the 

right side of the law as it currently stands; and with failures to enforce existing 

laws. 

 

2.3. We welcome efforts to amend hate crime legislation to remove discrepancies 

across the current protected characteristics. We also welcome the review of 

the protect characteristics covered by hate crime laws and would support, in 

particular, proposals for misogyny to be recognised under the legislation.  

 

2.4. However legislative approaches to tackling hate crime must be seen 

alongside wider initiatives to prevent hate incidents and counter extremism 

and it is vital there is continued focus and investment in this broader space.  

 
3. Detailed response 

3.1. Hate crime and incidents should be seen within the context of broader 

extremism and cohesion concerns, which continue to present significant 

challenges for local authorities. In building communities that are resilient to 

extremism, hostility and prejudice, it is important that divisive and harmful 
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views and behaviours do not go unchallenged. Such incidents can have a 

significant impact ,not only on individuals targeted by hate but on local 

communities more broadly; it is vital that legislation enables appropriate legal 

action to be taken, can be adequately enforced, and that those affected are 

encouraged and supported to report. 

 

3.2. As well as supporting local efforts to tackle hate crime, encourage reporting 

and address wider extremism and cohesion concerns, councillors and council 

officers have also been victims of concerning levels of abuse, threats and 

harassment. During the 2019 local elections there were a number of high-

profile incidents of councillors being subject to both verbal and physical 

abuse whilst canvassing. Alongside this, we have heard how on-going 

intimidation is likely to prevent prospective candidates from standing for office 

and can also mean public office holders do not stand again or even resign 

from their position. 

 

3.3. It is important that incidents against candidates and councillors, as well as 

against members of our communities, are taken seriously by the police, the 

courts and the CPS.  

 

Protected characteristics 

3.4. Ensuring that there is a robust, effective and equitable legal framework in 

place to provide protection and legal remedy for those affected by hate crime 

is vital. We therefore support attempts to remove current disparities that 

mean existing protected characteristics are, in effect, treated differently in 

law, and which can mean some incidents may be perceived as more or less 

serious than others. Ensuring parity could also help to support wider 

equalities, cohesion and resilience efforts by councils and partners, that in 

turn can help to prevent divisive narratives and views from taking hold. 

 

3.5. The Law Commission’s proposals include exploring whether or not the 

characteristics protected under hate crime legislation should be expanded. 

We agree that it is important that there is a well-supported case for 

introducing new characteristics and that a clear set of criteria is established 

to ensure an appropriate legislative balance is achieved.  

 

3.6. We support calls for misogyny to be recognised under hate crime legislation. 

We are concerned that the (online, in particular) abuse of women is 

connected to wider prejudice and hatred of women, and that women are 

often targeted as part of intersectional abuse. We have seen evidence from 

across the country that female leaders and councillors are subject to more 

abuse than their male counterparts, and a 2017 survey by the Fawcett 

Society, which looked into how local government works for women, found 46 

per cent said "harassment or abuse from the electorate" was a barrier to 

them entering local politics. Whilst it is vital to consider carefully how this 

should be framed and the interplay with other legislation (for instance, 

domestic abuse legislation), it is important that the law recognises the 
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seriousness of this issue, and which in turn will help support efforts to 

address misogynistic culture and practice more widely.  

 

3.7. We also welcome the consideration of whether immigration status should be 

covered as a protected characteristic under the legislation. Increased 

targeting and harassment of asylum seekers has been reported by a number 

of local authorities in recent months, alongside abuse targeted at councillors 

and council officers providing support to refugees.  

 

Stirring up offences 

3.8. ‘Stirring up’ offences can have a significant impact on community cohesion 

and may contribute to others being drawn into other forms of criminality. 

 

3.9. The consultation notes that prosecutions under this legislation are rare. 

There are concerns in some areas about the impact on communities where 

activity which stirs up sentiment against broad groups is not (or does not 

appear to be) acted on by authorities, unless, for instance, wider public order 

offences are committed, undermining wider counter-extremism efforts. 

Changing the legal test for hate speech could help to address this in some 

circumstances.  

 

3.10. We would also support changes to ensure that all protected 

characteristics receive the same protection under this legislation, removing 

discrepancies which, in effect, may afford more protection to a group 

recognised in law as a ‘race’, than a group recognised as a ‘religion’.  

 

3.11. Any changes to amend the legal test for these offences will however 

need to strike a careful balance with ensuring freedom of expression.  

A Hate Crime Commissioner  

3.12. We support the acknowledgement in the consultation document that 

effective responses to tackling hate crime cannot be legislative alone, and 

that there needs to be a much broader response which considers how the 

law is applied, barriers to reporting, tackling harmful narratives, prejudices 

and countering extremism, and addressing some of the underlying causes of 

division and inequality.  

 

3.13. The creation of a Commissioner for Hate Crime could help to raise the 

profile of hate crime issues, put the voice of victims at the heart of 

Government’s response and support efforts to tackle incidents beyond the 

legislation.  

 

3.14. Any role should be able to provide an independent, supportive ‘critical 

friend’ to Government, police, CPS, councils, and wider partners, with the 

necessary powers to hold key partners to account. However, the 

Commissioner must avoid being too prescriptive; the factors that drive 
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extremism and hate are varied and complex and will differ between areas; 

effective responses can be similarly diverse.  

 

3.15. It would need to be considered carefully how the role of a Hate Crime 

Commissioner would interface with existing Commissioner posts, including 

the Counter-Extremism Commissioner, Victims Commissioner and Domestic 

Abuse Commissioner and what – if any – value an additional commissioner 

could add in view of the additional complexity and resource implications of 

introducing a new organisation. 

 

3.16. It is also important that any resourcing awarded to a new 

Commissioner role does not duplicate or divert existing resources away from 

wider initiatives on preventing hate crime and countering extremism.  

 

Enforcement and prevention 

3.17. We would agree with the Law Commission’s findings that suggest 

there is concern that laws are not being enforced robustly enough and that 

policy and practice is inconsistent across the country. For instance, while 

some councils have reported that their local police forces take the issue of 

councillor intimidation very seriously this does not appear to be universal 

(and we are also aware that the CPS has declined to take forward some 

cases relating to the harassment of councillors). 

 

3.18. Legislation needs to be properly and universally enforced, so that 

there are enough convictions with significant sentences to deter offenders 

and give confidence to those affected. This approach to enforcement needs 

to be applied both online and in the real world. Further, any legislative 

changes will only be effective if there are sufficient resources for enforcement 

and prosecution.  

 

3.19. It is vital however that responses to hate crime and incidents include 

both legislative and non-legislative interventions and initiatives, with sufficient 

focus on wider disruption and prevention. Preventing hate crime through 

addressing the beliefs and attitudes that can lead to discrimination and 

polarisation within society, and challenging beliefs before they become more 

ingrained are rightly recognised in the Government’s hate crime action plan. 

It is critical that work to help prevent division and disintegration, which can 

lead to hate crime, continue to receive investment - including the Special 

Interest Group on Countering Extremism, whose work includes exploring 

what works in countering harmful narratives and those who espouse them. 

 

 

 
Contact 
Rachel Duke 
Adviser 
Phone: 07464 652612 
Email: rachel.duke@local.gov.uk 



 

 

walthamforest.gov.uk

 

 

 
 
 

 

Councillor Clare Coghill 
Leader of the Council 

 
 
 

 
 
 
   

        

  

Professor Penney Lewis 

Commissioner  Hate Crime 

Law Commission 

By email 

 

 

Dear Professor Lewis, 

 

Thank you for the opportunity to meet with you alongside members of the Waltham Forest Citizens 

Assembly regarding your ongoing review of hate crime legislation. In addition to this, I also wanted to 

formally respond to the consultation on behalf of Waltham Forest Council.  

 

Tackling hate in our borough has long been a priority for us, and in October 2019 we passed a motion 

supporting the campaign to make misogyny a hate crime. Consequently, we were very pleased to see 

your proposal that sex or gender be considered a protected characteristic, and fully support this 

recommendation  I have reproduced the text of our motion below: 

 

 

The Council notes: 

  

• That the Law Commission is currently reviewing all current hate crime legislation to consider 

whether any additional characteristics, including misogyny, should be granted legal protection, 

and is due to report back to Parliament in 2020. Misogyny is not currently recorded as a hate 

crime by the vast majority of police forces in the UK, outside of a handful of trial areas  

 

• That this review was thanks to the tireless work of Stella Creasy and her long campaign to 

have misogyny classified as a hate crime  which her amendment to the Voyeurism (Offences) 

(No 2) Bill, or Upskirting Bill would have secured  alongside groups such as Citizens UK  

 

• That Stella Creasy is facing appalling abuse from anti-abortion protestors in our borough, in 

which the perpetrators have openly admitted that they have deliberately targeted her as a 

pregnant woman  The abuse Stella has received in recent weeks precisely demonstrates why 

women in our borough need additional legal protection. 

 

• That like women and girls across the country our residents suffer harassment and abuse every 

single day  Groups such as Waltham Forest Women Take Back the Streets report multiple 

Waltham Forest Town Hall 
Forest Road 
London E17 4JF 
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instances of street harassment several times a day  A YouGov national survey in 2016 

showed that 85% of women aged 18 24 were subjected to sexual harassment in public. 

 

• The adoption of misogyny as a hate crime was successfully implemented in Nottingham, 

where analysis showed an increase in reporting as well as an increase in the use of wider 

services. It also showed the vast majority of local people wanted the scheme to continue. 

 

• Studies have shown that the intersectional nature of discrimination means that women with 

additional protected characteristics, such as those who are BAME, disabled or LGBT+, are 

even more likely to experience harassment, discrimination and abuse. There have been high 

profile instances in this borough where Muslim women wearing hijabs have been 

targeted. One of the most marginalised groups in society are consistently found to be the trans 

community and those who present as non binary and gender non conforming. A 2018 

Stonewall report found that two in five trans people (41 per cent) and three in ten non binary 

people (31 per cent) have experienced a hate crime or incident because of their gender 

identity in the last 12 months  

 

• Despite huge cuts to policing in London from central Government, The Mayor of London Sadiq 

Khan has invested a record £44 million in tackling violence and harassment against women 

and girls  

 

• That Waltham Forest council has maintained our investment in VAWG services, introducing an 

innovative Safe and Together model to improve our approach to violence against women and 

girls across council services  

  

The Council resolves: 

  

• To make a submission to the Law Commission’s Consultation at the earliest opportunity in 

favour of strengthening hate crime legislation and making misogyny a hate crime. 

 

• To call on the Government to listen to the lived experience of women and girls across our 

country and to urgently act on any recommendations the commission makes to strengthen the 

law on hate crime, and to reform legislation around harassment to recognise as an offence a 

‘course of conduct’ which targets women and girls in their community  

 

• To call on the Government to provide the resource and funding for police forces across the UK 

to effectively tackle harassment, misogyny and domestic abuse. 

 

• To call on the Met Police to record harassment of women as a hate crime, following successful 

trials in Nottingham and elsewhere  

 

• That we are proud as a council to fight against all forms of discrimination but that there is still 

more to do; to take steps such as adopting the APPG definition of Islamophobia and to use 

our new citizens assemblies model to work with residents to tackle all forms of discrimination 

and hatred and will make sure misogyny as a hate crime is considered at those assemblies. 

We will fully support the addition of misogyny as a hate crime to hate crime legislation, which 

will help to protect Muslim women in particular who we see targeted for no other reason than 

exercising their citizen’s right to wear a hijab or niqab  Further, we believe that all our residents 

should be able to dress however they chose without feeling threatened or harassed. 

 



 
 

 
 

 

 
 

 

• To reiterate our solidarity with Stella Creasy and to fully support council officers in using all 

legal means to ensure the safety and well-being of our local MP and women and girls across 

our borough.  

 

 

We fully support the addition of sex and gender as protected characteristics, and hope this proposal is 

included in your final recommendations to Government. 

 

Thank you once again for the opportunity to engage with your consultation and I look forward to the 

publication of your response in the coming months. 

 

Yours sincerely 

 
Cllr Clare Coghill 

Leader of Waltham Forest Council 
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1 6 The above can be seen in two areas  Firstly, the fact that in Government and 

broader policy terms, male victims of sexual violence/domestic are classed as 

victims of “VAWG” crimes which is in itself a way of minimising those victims 

(as well as being factually inaccurate). In addition, the new legislation on 

coercive/controlling behaviour is not, in reality, applied to male victims of 

domestic abuse, whereas it rightly is for female victims.  

 

1.7  It would also mean that “VAWG” crimes would also create a misleading 

hierarchy of victims of crimes, where victims of “VAWG” domestic abuse 

would be higher than victims of crimes which are or are not motivated by 

‘hate’. 

 

Other submissions: Men and Boys Coalition 

 

1.8 We fully endorse the submission made by the Men and Boys Coalition charity. 

 

Beware ideological bias  

 

1.9 We believe, albeit unwittingly, that the Law Commission’s consultation has 

taken research and the views of a range of charities and academics as being 

“mainstream” and the “accepted view” on gender and “VAWG”, when they are 

not  It is worth noting many have well-funded policy teams and also the 

Minister for Women and Equalities’ recent speech where she declared “the 

equality debate has been dominated by a small number of unrepresentative 

voices”1.  

 

1.10 Many of the views in the consultation document are ideologically driven and 

based on a worldview that all men are bad and all women are good  There is 

plenty of alternative research and views that could have been considered 

including how gender/sex affects male victims of domestic abuse, sexual 

violence, forced marriage and “so-called honour based-violence. 

 

1.11 Whilst the charity has met the Law Commission during the consultation 

period, we are disappointed that we were not consulted in the pre-consultation 

phase as we would have had the opportunity to ensure there was a balanced 

and ideologically-free picture on a number of aspects in the consultation  

 

1 12 The clearest example can be found in paragraph 12 78 where the consultation 

states “For the most part, sexual offences or domestic abuse cases which 

involve a male victim also involve a male perpetrator ” With regard to 

domestic abuse, this is systematically untrue as shown by figures from the 

Office for National Statistics2 on partner abuse which is the majority of cases 

of domestic abuse (other sources can be supplied). The figures listed in the 

consultation in 12 80 apply to all crime types   

                                                           
1
 Speech by Minister for Women and Equalities (17 December 2020)  https://bit.ly/3piMqb7  

2
 ONS: Partner abuse in detail (2019)  Table 2 (https://bit.ly/2WCd6Hu) 
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(2) About the ManKind Initiative 
 

2.1  The Mankind Initiative is the principal, expert and specialist charity in the UK 

focussing on male victims of domestic abuse. It was the first in Great Britain to 

support male victims. Its expertise derives from directly supporting male 

victims since 2001, its qualified professionals who manage the charity and its 

board which also consists of the UK’s leading academics and survivors.  

 

2.2 The charity takes a modern 21st century inclusive and equality-based view of 

domestic abuse  The charity thus strives to ensure that all victims, including 

males, females, LBGTQ+, and their children, receive the support they need. 

 

2.3 Its three main activities are based on a national helpline, training/consultancy 

services and ensuring male victims of domestic abuse have a voice  The latter 

includes working with the Home Office, CPS, MoJ and police forces across 

the UK  

 

 

(3)  Hate Crime only being applied to women (“misogyny”) -

Questions 11/12  
 

3.1 The charity is broadly neutral on whether gender/sex should be included as a 

hate crime   

 

3 2 The charity however rejects on equality, human rights, fairness and inclusion 

terms that if gender/sex is included, that it only applies to women 

(“misogyny”). This is for a number of reasons. 

 

Unconstitutional 

 

3.3 To apply a law to one group of individuals over another solely based on their 

Protective Characteristic is in breach of the British Constitution. It is as 

fundamental as that  Since 1215 all laws are meant to apply to all individuals 

equally   

 

3.4 In effect, if hate crime only applied to women then all UK law would no longer 

apply to women and men equally. 

 

3.5 It would also breach wider legal codifications such as the Equality Act 2010 

and wider notions of Human Rights  All equality legislation in the UK has 

always used non-specified sex/gender as its basis and this should remain the 

case  
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3 6 We made similar arguments when the Domestic Abuse Bill was going through 

its consultation phase which was accepted by the Government. This was 

because many domestic abuse charities at the time who focus on female 

victims argued that the primary legislation should include recognition that 

domestic abuse is a “gendered crime”  an ideological position based on a 

view that women suffer discrimination on a structural basis. Our argument 

was not to argue about that view but that to place an ideology into primary 

legislation in this way, would in practice, discriminate against male victims. In 

essence, female victims would have more recognition than male victims and 

this would be hardcoded in law    

 

3.7 This century is marked by a welcome narrative towards a more inclusive, 

equality and fairness-based society. To make a law that only applies to one 

group because of their Protected Characteristic is the polar opposite of this 

narrative and societal direction.  

 

3.8 We support the point made by the Men and Boys Coalition that popular public 

support for (or acceptance of) hate crime legislation is very strongly centred 

on a sense of fairness. The public would be far less likely to assent to and/or 

support hate crime legislation if it were gender-exclusive rather than inclusive   

 

3 9 In the introduction to the consultation document, the Law Commission states 

that: Moreover, hate crime laws in England and Wales turn on the motivation 

for the offence, or the demonstration of hostility, not the identity of the victim: 

the law does not, for instance, treat a black victim differently from a white 

victim, or a gay offender differently from a heterosexual offender  (1 24)  On 

that basis, it would be bizarre and inconsistent to treat a male victim differently 

to a female victim  

 

3 10 In essence, to bring in a law that only applies to women is itself a 

discriminatory act and creates division and exclusion, not unity and inclusion. 

Those who argue for it to just be applied to women, do so on ideological 

grounds and not on equality and inclusion grounds. In essence, it could be 

argued that not to apply this to men, is in itself “misandric” in nature and 

relegates them to being second class citizens.  

 

 

(4)  Hate Crime only being applied to women (“misogyny”) and 

then being applied to “VAWG” Crimes (Questions 11/12)  
 

 

4.1 To apply hate crime only to “misogyny” and then “VAWG” crimes (for 

example, sexual violence abuse/domestic abuse) is unacceptable. If 

“misogyny” was accepted (without “misandry”) and “VAWG” crimes were not 

carved out this would explicitly mean that these offences conducted against 

men and boys are less serious than those committed against women and 
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male victims seriously. In essence, male victims/survivors holding a belief that 

no one really cares much about them or their suffering   

 

4 8 If the proposal to combine making “misogyny” or women as being the only 

gender who can be a victim of a hate crime, with, “VAWG” crimes not being 

carved out, this is exactly what would happen and these male 

victims/survivors would be proven absolutely correct in that assessment.  

 

4.9 In laymen’s terms, a female victim of domestic abuse could be a victim of a 

domestic abuse related assault that was also a hate crime, whilst the male 

victim would only be a victim of a domestic abuse-related assault  This would 

be wholly discriminatory.  

 

4.10 We therefore ask the Law Commission to take into account the devastating 

effects that would be felt by male victims of creating a whole new hierarchy of 

“VAWG” crimes, encoded into legal statute, which would say quite explicitly 

that offences conducted against men and boys are less serious than those 

committed against women and girls.  

 

4.11 Male victims will be told that according to the law, the violence they endured 

from their wife or partner (for example) was a less serious offence than that of 

a woman at the hands of her husband or partner. Male victims who may carry 

the scars of years of domestic abuse will see their abuser convicted of a less 

serious crime, with a less severe sentence, just because they are the ‘wrong’ 

gender   

 

4 12 We urge the Commission to appreciate that “VAWG” crimes committed 

against men and boys are not like other crimes. They causes devastating, 

lasting emotional and psychological trauma, much of it relating to gender 

identity, conceptions of masculinity and self-worth. There is no comparison 

that should be made to other crimes of violence, or property crimes  

  

4 13 We remind the Commission that under their own definition of ‘suitability’ 

(10.154) any change to the law must be “consistent with the rights of others.”  

 

4.14 In our view, establishing in law that a crime such as domestic abuse is a less 

serious offence when committed against a man or a boy than against a 

woman or a girl would violate the principle of equality and have devastating 

consequences for those men and boys affected  

 

 

(5)  VAWG” crimes should not be classed/defined as “hate crimes 

(inclusion of “VAWG crimes”) – Chapter 12 
 

5.1 We believe that “VAWG” crimes should not be deemed as “hate crimes” and 

therefore should be “carved out”.  
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5.2 The reason for this position is that it a very biased/contested ideological 

position, is not evidence-based and in practice would not be applied to all 

victims equally (less likely to be applied to men than women). 

 

5.3 In addition, it would also in reality not be applied to male victims of “VAWG” 

crimes because of societal/gender stereotypes which either minimise or 

mitigate against fully accepting that men are and can be victims of these 

crimes.  

 

Domestic abuse is not an ideological crime 

 

5.4 We agree with the position and concern of the Men and Boys Coalition 

charity, that the suggestion in sections 12.117-12.118 that all acts of sexual 

and domestic violence committed by a man against a woman should be 

considered inherently misogynistic and therefore hate crimes  We ask the 

Commission to reject this argument in entirety. 

 

5.5 This is because it is a highly contentious article of ideological faith, one that is 

highly controversial and widely challenged within academic theory and clinical 

practice by criminologists, psychologists, and other behavioural scientists.  

 

5.6 In addition, this view is not broadly held in the domestic abuse sector by the 

practitioner community  It is an ideological position at a national level in large 

charities who believe all “VAWG” crimes are ideological crimes caused by a 

woman’s position within a patriarchal society  There is also no explanation 

how this applies for male victims who consist of one in three of all victims of 

domestic abuse, nor women in same-sex relationships   

 

5 7 This ideological view is a view that is not accepted by mainstream 

practitioners in the sector and the ManKind Initiative is very clear that 

domestic abuse is a crime and not a gendered crime  It is a crime based on 

the need for one person to hold total power and control over another. 

 

5.8 If all “VAWG” crimes were to be classed as a hate crime, or were in some 

cases interpreted as being driven by hate, it would be asking the law and 

those that apply it to perform an arbitrary political function in protecting an 

ideological theory from inconvenient contrary evidence  This should never be 

considered an appropriate function of law or the judicial system.  

 

5.9 From a practical legal perspective it would also mean that “VAWG” crimes 

would also create a misleading hierarchy in crime types where victims of 

domestic abuse would be classed as higher in a hierarchy than victims of 

crimes which are or are not motivated by ‘hate’   

 

5 10  The Sentencing Council wrestled with this issue in 2017 when it was asked for 

ideological reasons to consider adding sex/gender as an aggravating factor in 

domestic abuse and coercive control sentences  This was because those 

large charities pushing this view believe domestic abuse is a gendered crime. 
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This view was rejected by the Sentencing Council and therefore gender/sex 

was not seen as an aggravating factor in these crime types   

 

5 11 The Law Commission should therefore also take this into consideration as by 

using misogyny or more widely hate crime as an aggravating or additional 

factor in “VAWG” crimes, it is in effect applying sex/gender as an aggravating 

factor. This thereby contradicts and undermines a view that was already 

considered, and, rejected by the Sentencing Council.  

 

5 12 Lastly, the suggested carve out would also very largely eliminate the most 

serious concerns we have regarding the impacts of this proposal on the status 

and wellbeing of male victims of sexual and domestic abuse and other 

intimate crimes. 

 

Unequal application 

 

5.15 Taking the argument above further, if “VAWG” crimes were automatically cast 

as being hate crimes, then on the basis of equality, that would also apply to 

male victims too it is presumed  

 

5 16 However, in effect, whilst deeming all “VAWG” crimes as by default “hate 

crimes” would in theory apply to all “VAWG” victims (if hate crime is not solely 

for women only), in practice and reality, it would not be considered, let alone 

applied to male victims.  

 

5.17 The above can be seen in two areas. Firstly, the fact that in Government and 

broader policy terms, male victims of sexual violence/domestic are classed as 

victims of “VAWG” is in itself a way of minimising those victims (as well as 

being factually inaccurate)  In addition, the new legislation on 

coercive/controlling behaviour is not, in reality, applied to male victims of 

domestic abuse, whereas it rightly is for female victims   

 

5 18 Secondly, male victims are continuing to inform us that they often have 

trouble convincing the police, GP’s and other support services they are 

victims of domestic abuse in the first place  It is an area that the charity has 

classed as being a “believability threshold”.  This is where male victims have 

to provide a higher level of evidence or be more convincing than female 

victims before they are believed as being victims of domestic abuse. This is 

not just with public services but in society in general as societal stereotypes 

and gender norms steer society away from accepting men as being victims of 

these crimes  

 

Further Information: 

 

Mark Brooks OBE  

Chair 

The ManKind Initiative 

chairman@mankind.org.uk 
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                                         Response to Law Commission consultation. Hate crime reform. December 2020 

 

CONSULTATION SUBMISSION:  

Law Commission inquiry on reform of hate crime legislation 

 

Executive Summary 

The Men and Boys Coalition recognises the extent and seriousness of gender-based violence against 

women, and of misogynistic abuse and harassment. We are very happy to support efforts to reduce 

such offending and support victims  This submission aims to assist the Law Commission in revising 

the laws in any ways that would be practical, fair and reasonable and in keeping with principles of 

justice and equality, especially where relevant to our member organisations and their client/interest 

groups.  

 

On the consultation questions relevant to us, our positions are as follows: 

 

Consultation Question 11  

21.19 & 21.20 We provisionally propose that gender or sex should be a protected 

characteristic for the purposes of hate crime law. Do consultees agree?  

21.21 We invite consultees’ views on whether gender-specific carve outs for sexual offences, 

forced marriage, FGM and crimes committed in the domestic abuse context are needed, if 

gender or sex is protected for the purposes of hate crime law. 

 

MBC Position: We are neutral on the question of whether gender or sex should be a protected 

characteristic, but IF gender or sex is to be a protected characteristic, then the specified crimes 

SHOULD be carved out of the legislation.  

 

 

Consultation Question 12  

21.22 We invite consultees’ view as to whether sex or gender-based hate crime protection 

should be limited to women or include both women and men. 

MBC Position: We strongly believe that any sex or gender based hate crime protection MUST 

include both women and men. This would be especially true if the legislative change do NOT include 

a carve-out for sexual and domestic abuse and other intimate crimes.    

For absolute clarity, we are saying that one particular combination of proposals here: that gender-

based hate crimes should include intimate crimes AND only protect female victims, to be entirely 

unacceptable, misguided and profoundly unjust. 

We will explain our reasoning for these positions on the pages that follow  
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              Preface: About the Men and Boys Coalition 

The Men and Boys Coalition is a registered charity which operates as a mutually supportive network 

of over 100 organisations, charities, campaigners and academics who are committed to highlighting 

and taking action on gender-specific issues that affect men and boys. Our mission statement decrees 

that we will, where possible, engage political and administrative leaders to ensure the voices of men 

and boys are heard and their needs are included in policy decisions. Relevant to this submission, our 

membership includes numerous organisations and activists who specialise in working with male 

victims and survivors of gender-related intimate crimes such as sexual abuse and domestic violence. 

For more information and our full list of members, please visit www menandboyscoalition org uk    

 

1. On the extension of hate crime legislation to the characteristic of gender.   

The Men and Boys Coalition has never called for or campaigned for the extension of hate crime laws 

to include sex or gender characteristics, to protect men from crimes motivated by gender-based 

hostility or prejudice. While we assert that crimes of this nature can occur and should be challenged 

when they do, we accept that they are rare and legislative change has never been among our 

immediate priorities.  

We recognise and understand that the large proportion of offences of this type are directed at 

women, not men, and that the political will to extend hate crime legislation on this front has come 

from our friends and colleagues in the women’s sector  We defer to their judgement as to what is in 

the best interests of women.  

That said, some of the proposals intended to protect women do have significant implications for the 

legal status and the wellbeing of men and boys, and so this does oblige us to take positions.  

 

We will go on to describe some significant concerns about the practical implementation of such 

proposals, but on the top level question of whether hate crime legislation should be extended to 

cover sex/gender, we remain NEUTRAL.  

 

 

2. On the proposed carve out of sexual, domestic and other intimate crimes from any hate 

crime legislation 

Having considered the relevant sections of the consultation document, we would agree that if there 

is to be any extension of the law in this respect, the best solution would be to extend hate crime 

legislation to the protected characteristic of gender, while excluding so-called ‘VAWG’ crimes from 

its operation.   

We would echo the concerns raised in the consultation document, Chapter 12, which identify the 

risks of creating a misleading hierarchy of victims in crimes such as rape or domestic abuse between 

crimes which are or are not motivated by ‘hate,’ hostility or prejudice and those where this cannot 

be demonstrated; we share concerns that judgements about motivations could make these difficult 

and sensitive criminal trials even more complex and introduce further doubt for jurors      
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We note with concern the suggestion in sections 12 117 12 118 that all acts of sexual and domestic 

violence committed by a man against a woman should be considered inherently misogynistic and 

therefore hate crimes  We ask the Commission to reject this argument in entirety  It rests upon a 

highly contentious article of ideological faith, one that is highly controversial and widely challenged 

within academic theory and clinical practice by criminologists, psychologists, and other behavioural 

scientists. It is also asking the law to perform an arbitrary political function in protecting an 

ideological theory from inconvenient contrary evidence, which we suggest should never be 

considered an appropriate function of law or the judicial system.  

Finally, we would note that the suggested carve-out would very largely eliminate the most serious 

concerns we have regarding the impacts of this proposal on the status and wellbeing of male victims 

of sexual and domestic abuse and other intimate crimes  (See below )  

In summary, the Men and Boys Coalition would SUPPORT a carve out of sexual, domestic and 

intimate crimes from any gender hate crime provisions    

 

 

3. On the question of whether sex or gender-based hate crime protection should be limited to 

women or include both women and men 

Our most pressing and serious concerns in regard to this question relate to the potential impacts of 

this legislative change WITHOUT a carve-out of so-called VAWG crimes (see next section)      

However, even with such a carve out, we would strongly advocate that any extension to hate crime 

legislation should refer to ‘gender’ as a protected characteristic, and not specify women only   

As a charity with a stated objective of working to attain gender equality, we believe that equality 

under the law is one of the fundamental principles of British justice  With very few exceptions, 

British law (within all jurisdictions of the UK) has never discriminated according to the personal 

characteristics of defendants or alleged victims, and we assert that this should always be the default 

in law-making unless there are insurmountable reasons why it cannot.  

We believe there are two extremely relevant and important direct legislative precedents on this 

question. We note that all Equalities legislation in the UK has always used non-specified sex/gender 

as its basis  At no time has anyone (to our knowledge) argued or demonstrated that this has had the 

effect of minimising or obscuring the nature of oppressive gender social hierarchies.   

Secondly, hate crime legislation in the UK has never excluded white people from articles on racial 

discrimination or heterosexual people from protection from sexuality related hate crimes. We note 

there has never been any suggestion that the law, written in this way, has undermined people’s 

understanding of the true nature of racism or homophobia. We submit that these are much stronger 

and more relevant comparisons to the current proposal than those of protections given to disabled 

or transgender people. (cf Consultation document 13.12 13.17)    

We would add that popular public support for (or acceptance of) hate crime legislation is very 

strongly centred on a sense of fairness. It is our assessment that people would be far less likely to 

assent to and/or support hate crime legislation if it were gender-exclusive rather than inclusive    
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We note that in the introduction to the consultation document, the Law Commission states that:  

Moreover, hate crime laws in England and Wales turn on the motivation for the offence, or 

the demonstration of hostility, not the identity of the victim: the law does not, for instance, 

treat a black victim differently from a white victim, or a gay offender differently from a 

heterosexual offender. (1.24) 

On that basis, we submit that it would be bizarre and inconsistent to treat a male victim differently 

to a female victim. 

In conclusion, we strongly agree with Lord Bracadale in his review of hate crime law in Scotland, 

where he wrote:  

“Although I agree that the essence of the conduct which we are seeking to cover is usually 

against women, it is not inconceivable that there could be hostility against a man (or non

binary person) based on their gender… A human rights-based approach suggests that having 

a consistent approach which is capable of applying in equivalent cases, regardless of the sex 

of the victim, is better.” 

 

 4. On the question of whether sex or gender-based hate crime protection could be limited to 

women WITHOUT a carve-out for sexual, domestic and intimate crimes.  

This question was not directly raised in this form by the consultation but we feel it is necessary to 

explore it in some depth.  

To begin, we submit that the consultation document does not adequately reflect or understand the 

unique circumstances, situations and experiences of male victims of sexual, domestic and other 

intimate crimes, or the wider ‘additional harm’ considerations they involve    

In chapter 12, the consultation lays out at some length the evidence and arguments to show that 

such crimes have profound and severe gender-specific impacts on female victims, with the 

implication that this a reason why hate-crime provisions should be extended only to women.  

This entirely overlooks an extensive body of research and scholarship which shows that male victims 

of the same crimes experience profound and severe impacts which – without making any kind of 

comparison or claim of equivalence – are also, in their own right, deserving of consideration  

High on this list is the extensive evidence that male victims of intimate and gender based crimes 

experience extensive trauma, emotional and psychological harm, much of which directly relates to 

issues of gender and masculinity.    

Among the considerations unique to male survivors of these particular crimes is a pervasive belief or 

perception that they are the ‘forgotten victims’ or ‘second-class survivors’ of crimes like rape, child 

abuse and domestic violence  a belief that no one really cares much about them or their suffering  

We will say quite bluntly that if the proposal here progresses to law, these survivors would be 

proven absolutely correct in that assessment       
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As a matter of the utmost seriousness, we ask the Law Commission to consider the devastating 

effects that would be felt by male victims of creating a whole new hierarchy of sexual violence, 

encoded into legal statute, which would say quite explicitly that offences conducted against men 

and boys are less serious than those committed against women and girls.  

We note the concerns voiced in 12 119 about creating a rape myths around ‘hierarchies of sexual 

violence’ and ask the Commission to understand that what they are proposing here does precisely 

this  

Male rape victims will be told that according to the law of the land, their rape was a less serious 

offence than that of a woman  Male victims who may carry the scars of years of extreme and brutal 

domestic violence will see their abuser convicted of a less serious crime, with a less severe sentence, 

just because they are the ‘wrong’ gender   

The full implications of this are almost unfathomable. A message will effectively be sent to child 

abusers that it is better to rape little boys than little girls, as it is likely to result in lower investigative 

priorities from police or a shorter sentence from a judge.     

We urge the Commission to appreciate that intimate violence against men and boys is not like other 

crimes. It causes devastating, lasting emotional and psychological trauma, much of it relating to 

gender identity, conceptions of masculinity and self-worth  There is no comparison should be made 

to other crimes of violence, or property crimes. 

What is being proposed here would be, in our view, an act of conscious, wilful cruelty against some 

of the most vulnerable and damaged men and boys in our society. It would be nothing short of 

legislative violence which would have immediate, tangible and widespread negative impacts upon 

the mental health and wellbeing of male survivors. Those would include highly notable and 

prominent victims such as those attacked by the Manchester serial rapist Reynhard Sinaga and the 

victims of Barry Bennell and the wider football child abuse scandal.  

We remind the Commission that under their own definition of ‘suitability’ (10 154) any change to 

the law must be “consistent with the rights of others.”  

In our view, establishing a legal code which states that a crime such as rape is a less serious offence 

when committed against a man or a boy than against a woman or a girl would violate that principle 

quite flagrantly and egregiously  

As a final point of pragmatic politics, we have no doubt that if or when this proposal is aired publicly 

or debated politically, it will generate an immediate and strongly aggrieved response from male 

survivors of rape, sexual abuse and related crimes, and there can be little doubt that they would 

have the overwhelming support of the public, media and most politicians in their cause   

It seems highly probable that if a change to the law was proposed on this basis, it would be highly 

likely to derail all efforts to reform hate crime legislation altogether   

 

ENDS 

  









• Using rape as an example, they argue that this crime is often “a clear demonstration of male 

dominance over women”, and that feminist scholars have for a long time conceptualised 

sexual offences and domestic violence as “conducts which are intended to subjugate 

and subordinate women, while simultaneously enforcing a male-dominated social 

hierarchy”  

• The offence of rape has been located within intersecting systems of oppression.For 

example, Davis observes that “rape bears a direct relationship to all of the existing power 

structures in a given society”.  

 

• Also, in the context of rape, Arruzza, Bhattacharya and Fraser have reflected on the 

“instrumentalization of gendered assault as a technique of control”; recalling the co-

ordinated mass rape of “enemy” women as a weapon of war and the rape of 

colonialised and enslaved women.” 

 

 

•  the forced removal of the niqab was often tied to male entitlement, and the perpetrator’s 

frustration at the inability to visualize the female body  Insofar as the niqab might 

symbolise the sexual “non availability” of Muslim women in the public sphere, men may find 

it difficult to forgive those who disrupt the “pattern of the masculine gaze. 

 

• …street harassment, like rape, is about “asserting male dominance over women in situations 

where women appear vulnerable” and that it indicates an imbalance of power, which is 

“connected to systems of patriarchy, racism and homophobia” 

 

Here are some of the feminist-based documents and articles used in this document: 

- L Wattis, “Revisiting the Yorkshire Ripper murders: Interrogating Gender Violence, Sex Work 

and Justice” (2015) 12 Feminist Criminology 

- C Arruzza, T Bhattacharya, N Fraser, Feminism for the 99% (1st ed, 2019) 

- H Mason-Bish and I Zempi, “Misogyny, racism and Islamophobia: Street Harassment at the 

Margins” (2019) 14 Feminist Criminology 540, 552 citing  

- H Fogg-Davis, “Theorizing Black lesbians with Black feminism: A critique of same-race 

street harassment” (2006) 

 Amnesty International, Chapter 3, Toxic Twitter  a Toxic Place for Women in Online 

Violence Against Women  

- Sam Smethers, “We have to start calling out misogyny for what it is: a hate crime” (23 

January 2018), available at https://www.fawcettsociety.org.uk/blog/start-calling-out-misogyny-

hate-crime.  

- L Mullany and L Trickett, Misogyny Hate Crime Evaluation Report (Nottingham’s Women’s 

Centre, June 2018) 

 

Equality 

MWWT believes in true equality and importantly Men and Women Working Together. No group 

should be perceived as of less importance because they do not suffer in similar numbers from, 

say, domestic abuse. As the Founder of the MankInd Initiative Helpline I ensured that all 

barriers were removed from accessing help including gender, sexual orientation and 

nationality  Women were always welcomed to phone us including abusers  We challenged 

gender specific policies as they were counter productive to solving the social problems of 

domestic abuse  Children in particular were let down by the system as fathers received little or 

no support which condemned their children to witness and suffer from the trauma of being 

mentally and in many cases physically abused  Despite repeated requests to meet 

Government Ministers to discuss financial support for refuges we were politely but firmly 



turned down. This is not, nor ever will be true equality. Taking things to a new level of Hate 

Crime with a Commissioner will place men and their children in an intolerable situation  

Stephen Fitzgerald – MWWT Chairman 

Dated 15th December 2020 

Please find our answers below covering all questions from 1-14 

Consultation Question 1. 
9.26 We provisionally propose that a single “Hate Crime Act” be used to bring together the 
various reforms to hate crime laws proposed in this paper   
9.27 Do consultees agree that hate crime laws should, as far as practicable, be brought 
together in the form of a single “Hate Crime Act”? 
No 

While we consider the Equality Act 2010 a useful reference point for hate crime laws, it 
does not in itself provide a principled rationale for the inclusion or exclusion of certain 
characteristics  

Consultation Question 2. 
10.85 We provisionally propose that the law should continue to specify protected 
characteristics for the purposes of hate crime laws  
10.86 Do consultees agree? No The Equality Act 2010 should be used for all criminal acts. 

Hate Crime Laws will lead to a total breakdown of society due to competing interests of the 

various groups  Further, the Equalities Act should be reformed inasmuch that it does not 

apply to men in many areas.  

Consultation Question 3. 
10.154 We provisionally propose that the criteria to determine whether a characteristic is 
included in hate crime laws should be: 
(1) Demonstrable need: evidence that crime based on hostility or prejudice 
towards the group is prevalent. 
(2) Additional Harm: there is evidence that criminal targeting based on hostility or 
prejudice towards the characteristic causes additional harm to the victim, 
members of the targeted group, and society more widely. 
(3) Suitability: protection of the characteristic would fit logically within the broader 
offences and sentencing framework, prove workable in practice, represent an 
efficient use of criminal justice resources, and is consistent with the rights of 
others. 
10 155 Do consultees agree? No 

Consultation Question 4. 
11 33 We invite consultees’ views on whether the definition of race in hate crime laws should 
be amended to include migration and asylum status; and/or language   

No as none of this will help a fractured society. More positive work needs to be developed to 

bring society together in a way which encourages an understanding of each others needs 

and aspirations  

Consultation Question 5. 
11 55 We provisionally propose to retain the current definition of religion for the purposes of 
hate crime laws (we consider the question of non religious beliefs separately in 
Chapter 14). 
11 56 Do consultees agree? No 

Consultation Question 6. 
11.61 We do not propose to add sectarian groups to the groups protected by hate crime 



laws (given that they are already covered by existing protection for “religious groups”). 
11.62 Do consultees agree? Yes 

Consultation Question 7. 
11.71 We invite consultees’ views on whether “asexuality” should be included within the 
definition of sexual orientation.No 

Consultation Question 8. 
11.89 We provisionally propose that the current definition of “transgender” in hate crime laws 
be revised to include: 
• People who are or are presumed to be transgender 

• People who are or are presumed to be non binary 

• People who cross dress (or are presumed to cross dress); and 

• People who are or are presumed to be intersex 

11.90 We further propose that this category should be given a broader title than simply 
“transgender”, and suggest “transgender, non binary or intersex” as a possible 
alternative  
11.91 Do consultees agree? No 
11.92 We welcome further input from consultees on the form such a revised definition 
should take  No comment 
 
Consultation Question 9. 
11.107 We invite consultees’ views on whether the current definition of disability used in the 
Criminal Justice Act 2003 should be retained. 
No comment 

Consultation Question 10. 
11.114 We invite consultees’ views on whether criminal conduct based on a wrongly 
presumed lack of disability on the part of the victim should fall within the scope of 
protection afforded by hate crime laws. No 

Consultation Question 11. 
12 194 We provisionally propose that gender or sex should be a protected characteristic for 
the purposes of hate crime law. 
12.195 Do consultees agree? No 
12 196 We invite consultees’ views on whether gender-specific carve outs for sexual 
offences, forced marriage, FGM and crimes committed in the domestic abuse context 
are needed, if gender or sex is protected for the purposes of hate crime law No carve outs 

Consultation Question 12. 
12.211 We invite consultees’ view as to whether sex or gender-based hate crime protection 
should be limited to women or include both women and men  No 

Consultation Question 13. 
12.215 We provisionally propose that a protected category of “women” is more suitable than 
“misogyny”, if sex or gender based hate crime protection were to be limited to the 
female sex or gender. 
12.216 Do consultees agree? Absolutely not.  This would leave men totally unprotected. 
 
Consultation Question 14. 
12.223 We provisionally propose a protected category of “sex or gender” rather than 
choosing between either “gender” or “sex” if hate crime protection were to adopt a 
general approach. 
12.224 Do consultees agree? No 

 



 



Analysis of the Hate Crime Law Consultation 

Paper – Focus Sex/Gender Misogyny 

In this analysis we will highlight: 

· Arguments against “protected characteristics” as basis of Hate Crime Laws 

· Gender/Sex should not be added as new characteristic 

· Including “Women/Misogyny” but not “Men/Misandry” is gender-based discrimination 

· Data, Research and claims in this document are incorrect, intentionally one-sided, irrelevant 

and misleading 

In this analysis we will highlight arguments against “protected characteristics” as basis of Hate Crime 

Laws, the inclusion of Gender/Sex as new characteristic and argue that including “Women/Misogyny” 

but not “Men/Misandry” is gender-based discrimination. 

We then look in more detail at data, research and claims in this document which, we argue, are 

incorrect, intentionally one-sided, irrelevant and misleading. 

We then look in greater detail at the evidence included in this section which is meant to support the 

claim that harms done to women by men are often motivated by hatred of women (misogyny).  We not 

only show that the evidence presented does not support that claim, we demonstrate that the evidence 

has been distorted or selected .  

Instead of assessing if women (and men) experience abuse based on hate towards their gender, the 

document assumes this to be the case for women but not for men. The evidence presented was 

selectively chosen to support this false preconception.   

Arguments against “Protected Characteristics” as basis of Hate Crime Laws 

· Having “protected characteristics” creates a hierarchy in society 

· Social hierarchies created by legislation can create friction, tension and resentment 

· “Some animals are more equal than others”  (Orwell) 

· Hate Crime laws are being used by some to create  false allegations  

·         Many individuals and groups receive no protection even though they experience vast amounts 

of hate and discrimination: English in Scotland, Tories in Labour strongholds, Trump Supporters, Pro 

and Anti Lockdown individuals, Gingers, and so on. 

·         Members of groups that are (falsely) assumed to be NOT vulnerable such as straight, white men 

experience open social and legal discrimination in the hiring marked, media, education, social 

media, and - as is apparent in this consultation – in political and legal representation. 



  

Gender/Sex should not be added as new characteristic 
· No evidence is provided that Hate Crime Legislation reduces harm, so the addition of 

sex/gender is unlikely to reduce harm in this area. 

· There is already a disproportionate focus on violence against women, even the gender-

neutral inclusion of Sex/Gender would only increase the disproportionate protection of 

women 

· The vast majority of VAWG is caused by individual bad behaviour (e.g. Sexual 

Harassment), inter-personal issues (e.g. Domestic Abuse) or culture (e.g. FGM). Hate is 

almost never a driving factor 

Including “Women/Misogyny” but not “Men/Misandry” is gender-based 

discrimination 

· The proposal to treat women and men differently before the law based on their gender is 

discriminatory 

· Men already receive dramatically less protection, representation and support (this will be 

shown later in this document) 

· Almost all ‘research’ used in this consultation has a gender bias and often excludes men, 

this is systemic sexism and contravenes the Equality Act 2010. 

· To our knowledge, groups representing specifically male victims were not part of drafting 

this consultation, while lobby groups representing exclusively women had an 

overwhelming influence on the paper.  

Statement: 

Legislation should be based on facts, science, and balanced evidence and not on feelings, religion or 

ideology. This consultation on Gender/Misogyny is almost completely based on a gendered ideology. 

Quotes from the text 

Here are a few quotes from the consultation paper to highlight the ideological flavor of the paper. These 

quotes are used in the paper to describe the social structures in modern Britain  

12.59   Violence against women and girls is also viewed as a mechanism of control. Drawing on 

research by Kloss, Mason-Bish and Duggan argue: it remains the case that the majority of gender-based 

interpersonal violence is directly experienced by women and committed by men, often men with whom 

they are familiar, and is rooted in misogynistic notions of power, dominance and control. 

 12.60  Using rape as an example, they argue that this crime is often “a clear demonstration of male 

dominance over women”, and that feminist scholars have for a long time conceptualised sexual 



offences and domestic violence as “conducts which are intended to subjugate and subordinate 

women, while simultaneously enforcing a male-dominated social hierarchy”. 

12.61  The offence of rape has been located within intersecting systems of oppression.For example, 
Davis observes that “rape bears a direct relationship to all of the existing power structures in a given 
society”. 

12.62      Also, in the context of rape, Arruzza, Bhattacharya and Fraser have reflected on the 

“instrumentalization of gendered assault as a technique of control”; recalling the co-ordinated mass 

rape of “enemy” women as a weapon of war and the rape of colonialised and enslaved women.” 

12.64      …street harassment, like rape, is about “asserting male dominance over women in situations 

where women appear vulnerable” and that it indicates an imbalance of power, which is “connected to 

systems of patriarchy, racism and homophobia” 

12.65   … the forced removal of the niqab was often tied to male entitlement, and the perpetrator’s 

frustration at the inability to visualize the female body. …Insofar as the niqab might symbolise the 

sexual “non-availability” of Muslim women in the public sphere, men may find it difficult to forgive 

those who disrupt the “pattern of the masculine gaze. 

Gendered documents used 

· Here are some of the gendered, ideology-based documents and articles used in this 

document: 

- L Wattis, “Revisiting the Yorkshire Ripper murders: Interrogating Gender Violence, Sex 

Work and Justice” (2015) 12 Feminist Criminology 

- C Arruzza, T Bhattacharya, N Fraser, Feminism for the 99% (1st ed, 2019) 

- H Mason-Bish and I Zempi, “Misogyny, racism and Islamophobia: Street Harassment at 

the Margins” (2019) 14 Feminist Criminology 540, 552 citing 

- H Fogg-Davis, “Theorizing Black lesbians with Black feminism: A critique of same-race 

street harassment” (2006) 

- Amnesty International, Chapter 3, Toxic Twitter – a Toxic Place for Women in Online 

Violence Against Women 

- Sam Smethers, “We have to start calling out misogyny for what it is: a hate crime” (23 

January 2018), available at https://www.fawcettsociety.org.uk/blog/start-calling-out-

misogyny-hate-crime. 

- L Mullany and L Trickett, Misogyny Hate Crime Evaluation Report (Nottingham’s 

Women’s Centre, June 2018) 

 Analysis of the text 

We will now analyse the part of the consultation paper focused on “gender/misogyny”. We will do so in 

great detail, providing counter arguments and data.  
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hate crime are to be effective. The Law Commission documents contains nothing 
about addressing the motivation of perpetrators. 
 
Dealing with the problem at source will require financial and human resources as the 
remedies suggested on restorative justice and (good) offender management are 
expensive. 
 
We recognise that lack of understanding of the LGBT community can be seen as 
prejudice, but it is not necessarily hate crime   More needs to be done to educate 
and inform society, including restoring LGBT to the curriculum in schools   Cultural 
differences and how LGBT people are treated must be addressed to ensure that the 
law is applied across the board in England and Wales. Simplifying definitions of 
physical or verbal abuse for the public is key to them understanding their own 
behaviour  
 
The legislation also needs to cover areas like private dwellings, sheltered 
accommodation, own homes, care homes. The LGBT community have concerns 
about their care needs and how they will be received and treated – particularly if they 
are in a partnership with another  
 
How older people are treated in society today is of serious concern.  The pandemic 
has highlighted starkly the areas the NPC has known existed in care homes, in 
health services, and in the media.  Older LGBT people are susceptible to hate crime 
because of their sexual orientation and perhaps seen as more vulnerable because of 
their age    
 
There is a level of understanding of the issues of lesbian, gay and bi-sexual people 
from society, but this is not always the same for transgender people.  They suffer 
higher incidents of hate crime    
 
Discrimination is still an issue for the LGBT community. It affects their daily lives: 
walking down the street, being in shops, in cafes, accessing public services or 
renting accommodation. 
 
The Equality Act 2010 includes age as a protected characteristic  There is a lack of 
‘joined-up’ thinking between the two legislations. One solution to adding age to the 
protected characteristics is for the Law Commission to consider an overarching 
statement that makes it clear that age is a factor in all the protected groups. 
 
There are Regional Crime Commissioners who are responsible for upholding the law 
in their area.  These have been decimated by year-on-year cuts to budgets and the 
promise of reinstating 20,000 police jobs is a long way off. Instead of a 
Commissioner for Hate Crime, invest in the regions to enable crime to be dealt with 
promptly and robustly  
 
Comments from the Minority Elders' Committee 
 
As members of the NPC Minority Elders' Committee, we have been aware, by 
experience that hate crime is not only related to age, but also to race, disability, 
gender, religion and sexual orientation  However, BAME older people feel that 
irrespective of age, they suffer many more incidences of hate crime. We are visible 
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Hate crime laws: A consultation 
paper - NSS response 
 

Submitted by email to: hate.crime@lawcommission.gov.uk 

About the National Secular Society 
This submission is made by the National Secular Society (NSS). The NSS is a not for-profit non

governmental organisation founded in 1866, funded by its members and by donations  We advocate 

for separation of religion and state and promote secularism as the best means of creating a society 

in which people of all religions and none can live together fairly and cohesively  We seek a diverse 

society where all are free to practise their faith, change it, or to have no faith at all. We uphold the 

universality of individual human rights, which should never be overridden on the grounds of religion, 

tradition or culture. We promote free speech as a positive value. 

Summary 
The NSS welcomes the opportunity to respond to the Law Commission’s consultation on hate crime 

law. The NSS agrees that hate crime is a serious concern and that it causes egregious harm to 

society, as well as to the individuals it affects  The NSS welcomes efforts to reduce hate crime, as 

well as to eliminate extremist, hateful ideologies that give rise to hate crime. Hateful extremism is 

corrosive to democracy, liberty, social cohesion and human rights  It has no place in our society  

In our responses to the consultation questions, we have addressed three key issues of concern for 

us. They are: 

1. Freedom of expression 

2  The approach of using specific protected characteristics for the purposes of hate crime law 

3. Tackling hate as extremism 

1. Freedom of expression 

Throughout our 150 year history, the NSS has always championed freedom of expression. We 

campaign for a secular democracy where freedom of expression is not restricted by religious 

considerations, as stated in our Secular Charter.1  

We believe a vibrant civil society with robust freedom of expression is best placed to challenge 

hateful speech, discrimination and sectarian bigotry.  We therefore campaign to protect and 

preserve freedom of expression, including offensive, critical and shocking speech. 

For this reason, we are concerned that some of the proposals in this consultation, particularly those 

relating to ‘stirring up offences’, risk restricting expression to an unacceptable degree. We do not 

agree that increased criminalisation of ‘hate speech’ is the appropriate response to tackling hate 

crime or hateful extremism. Increased criminalisation of speech and expression not only undermines 

the principle of free speech; it also risks being counter productive  

                                                           
1
 The full charter can be read here: https://www secularism org uk/the-secular-charter html   
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Those who are investigated or prosecuted for ‘stirring up’ hatred or other forms of ‘hate speech’ can 

become ‘martyrs’ to their ideologies, increasing the feelings of resentment, mistrust and 

aggrievement commonly harboured by hateful extremists. Criminalising speech also drives it 

‘underground’, decreasing the likelihood of those with extremist sympathies being exposed to 

alternative viewpoints. Criminalising speech may also feed common narratives held by hate groups 

that they are being persecuted, and that it is the group who they hate that are the persecutors and 

oppressors. 

Increased criminalisation of hateful expressions also has a chilling effect on wider public discussion  

While robust criticism or mockery of certain issues may not result in a prosecution, the threat of a 

police investigation may be enough to silence artists, journalists, and those who would otherwise 

speak out on controversial issues. Criminalising increased forms of expression also risks giving those 

who have poor judgement or taste, including those with learning difficulties, a criminal record when 

they pose no genuine threat to society.  

2. Specific protected characteristics for the purposes of hate crime law 

While we think this approach is reasonable, we have identified some flaws – and we think those 

flaws may be exacerbated if the list of protected characteristics is expanded as proposed  We think 

this approach results in some inconsistencies; for example, failing to protect people from caste-

based hate crime while proposing to protect goths and punks  

3. Tackling hate as extremism 

We think a better approach to tackling hate crime and hateful ideology is to treat it as a form of 

extremism. The recently established Commission for Countering Extremism has taken a rights based 

approach to challenging extremism, which balances the need to protect people from extremism with 

fundamental human rights, including freedom of expression and freedom of religion or belief. The 

Commission already recognises “hateful extremism” as being within its remit 2 This is why we do not 

support the proposal for a Hate Crime Commissioner, and instead call for greater support for the 

initiatives of the Commission for Countering Extremism, including non legislative means  

Our responses to the consultation questions go into more detail on these points. We have not 

answered those questions that are beyond our organisation’s remit  

 

                                                           
2
 Commission for Countering Extremism, ‘Independent adviser calls for overhaul of extremism strategy’. 

Gov uk, 7 October 2019  https://www gov uk/government/news/independent advisor-calls-for-overhaul of-
extremism strategy Accessed 1 December 2020  
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Consultation Question 1. 

21.1 We provisionally propose that a single “Hate Crime Act” be used to bring together the 

various reforms to hate crime laws proposed in this paper. This could include: 

• shifting the substantive aggravated offences currently in the CDA 1998 and the 

stirring up hatred offences in parts 3 and 3A of the POA 1986 to the new Hate 

Crime Act; 

• making amendments to the enhanced sentencing provisions (currently in the 

CJA 2003 but planned to move to the Sentencing Code) and the Football 

(Offences) Act 1991; and 

• if a Hate Crime Commissioner is to be introduced, the establishment of this 

office and its powers. 

21.2 Do consultees agree that hate crime laws should, as far as practicable, be brought 

together in the form of a single “Hate Crime Act”? 
 

It is reasonable from the viewpoint of practicality to consolidate existing hate crime laws into a 

single Act, in the same way that equality laws were consolidated into the Equality Act 2010  

However, we have concerns regarding some of the recommendations and proposals made by the 

Law Commission in its consultation document, including concerns relating to the establishment of a 

Hate Crime Commissioner as referred to in this question. We outline our concerns in the relevant 

section of our response  These concerns must be addressed before attempts are made to 

consolidate hate crime laws into a single Act to ensure only legislation that is necessary, just, fair and 

reasonable is enacted  

 

Consultation Question 2  

21 3 We provisionally propose that the law should continue to specify protected 

characteristics for the purposes of hate crime laws. 

21.4 Do consultees agree? 
 

While the rationale behind specifying protected characteristics for the purposes of hate crime laws is 

reasonable and assists in codifying what qualifies as a hate crime, we recognise that there are some 

disadvantages in this approach  These disadvantages may be outweighed by the advantages (e g  

clarity, identifying those most affected etc.) of the current strategy at present. However, if more 

protected characteristics are added to the list, as proposed by the Law Commission, these 

disadvantages may grow to outweigh the advantages. 

The biggest disadvantage we have identified is the increasing risk of inconsistency in how certain 

crimes are treated depending on the victim. This inconsistency is evident within the Law 

Commission’s own proposals as to what groups should be considered for inclusion into the 

protected characteristics. It also appears that deciding which groups should and should not be 

included as hate crime categories is likely to be highly influenced by politics. This is undesirable and 

will result in groups with a greater political clout getting protection, while those who are so 

oppressed as to have little political power will get none  
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We would like to raise the example of caste-based hatred as a case in point. 

Caste-based hatred 

We found it incongruous that while the Law Commission has proposed including “sex workers”, 

“alternative subcultures” and “people experiencing homelessness” as hate crime categories, it has 

dismissed any consideration on including “caste” as a hate crime category. Furthermore, while the 

Law Commission engaged with organisations representing the interest of these proposed categories, 

such as SOPHIE, it did not engage with any groups representing members of oppressed castes 

(‘Dalits’) before publishing its consultation paper  

In its consultation paper, the Law Commission justifies this dismissal partly on the grounds that 

“caste” is not explicitly included as a protected characteristic in the Equality Act 2010 3 We do not 

accept this rationale, because “sex workers”, “alternative subcultures” and “people experiencing 

homelessness” are also not protected characteristics in the Equality Act   

The case for adding “caste” to hate crime categories is at least as strong as that for sex workers, 

alternative subcultures and people experiencing homelessness  Across the world, Dalits face 

oppression and persecution. Research has estimated there are at least 50,0004 (other estimates say 

as many as 500,0005) people living in the UK who are regarded by some as low caste and are 

therefore at risk of caste based hatred, prejudice and discrimination.  

The National Institute of Economic and Social Research (NIESR) has found evidence of caste based 

discrimination, harassment and bullying present in employment, education and in the provision of 

services  Its catalogue of these incidents include reports of violence and criminal activity that the 

victims say were motivated by caste. In one account, a radio station promoting the Ravidassia 

community (a Sikh sect with large numbers of Dalit adherents) was targeted with telephone threats 

and was burgled, apparently motivated by caste based hatred.6 

NIESR warned that relying on the Indian community to take action to reduce caste discrimination 

and harassment was “problematic”.7 

During the establishment of the Equality Act 2010, Dalit advocacy groups submitted evidence to the 

Joint Commission on Human Rights in support of including caste as a protected characteristic.8 

However, caste was rejected as a protected characteristic in the Equality Act, largely due to 

opposition from ‘high caste’ groups and the politicians supported by them. ‘High caste’ groups, 

                                                           
3
 Law Commission, ‘Hate Crime Laws: A Consultation Paper’  23 September 2020, pp 216 218, paras  11 34

11.41 
4
 Metcalf, Hilary and Rolfe, Heather. ‘Caste discrimination and harassment in Great Britain’. National Institute 

of Economic and Social Research, 28 July 2011, p.vi. 
https://assets publishing service gov uk/government/uploads/system/uploads/attachment_data/file/85522/c
aste discrimination pdf  Accessed 12 November 2020 
5
 iNews, ‘Why hasn’t Britain done more to outlaw the forced labour of ‘untouchable’ Indians?’ November 29 

2016 https://inews.co.uk/news/long-reads/dalits-indian-caste-discrimination-britain-uk-modern-slavery-33842  
Accessed 17 August 2020 
6
 Metcalf, Hilary and Rolfe, Heather  ‘Caste discrimination and harassment in Great Britain’  National Institute 

of Economic and Social Research, 28 July 2011, p 57  
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment data/file/85522/c
aste-discrimination.pdf  Accessed 12 November 2020 
7
 ibid, p.52 

8
 Joint Committee on Human Rights, Legislative Scrutiny: Equality Bill, 26th Report of Session 2008 2009, pp  

28 29 https://publications parliament uk/pa/jt200809/jtselect/jtrights/169/169 pdf  Accessed 17 June 2020  
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by the very nature of caste, are less likely to suffer adversely from discrimination or hatred, and in 

fact be likely to benefit from the status quo  They also have an interest in protecting Hinduism and 

Sikhism from negative publicity and criticism.9  

The JCHR itself expressed concerns that caste discrimination “is a problem which may be hidden but 

real within some ethnic minority groups”.10  

Subsequent to the Law Commission’s roundtable on the hate crime and reform of the 

communications offences consultations on November 4, where we raised these concerns, we are 

pleased that the Law Commission has been engaging with the Dalit Solidarity Network UK    

However, we feel the exclusion of caste from consideration, while sex workers, alternative 

subcultures and people experiencing homelessness have been considered for inclusion, illustrates 

the problem of consistency in the approach of identifying protected groups for the purposes of hate 

crime  It also demonstrates how such decisions about which groups to include are subject to 

considerable political influence, which is not in the interest of justice, fairness or protection of the 

victims of hate crime   

 

We recommend the Law Commission consider revisiting the strategy of specifying protected 

characteristics for the purposes of hate crime laws, and investigating how inconsistencies of this 

nature can be avoided, before adding any further protected characteristics into hate crime 

legislation. 

 

Consultation Question 3. 

21.5 We provisionally propose that the criteria to determine whether a characteristic is 

included in hate crime laws should be: 

(1) Demonstrable need: evidence that crime based on hostility or prejudice 

towards the group is prevalent. 

(2) Additional Harm: there is evidence that criminal targeting based on hostility 

or prejudice towards the characteristic causes additional harm to the victim, 

members of the targeted group, and society more widely  

(3) Suitability: protection of the characteristic would fit logically within the broader 

offences and sentencing framework, prove workable in practice, represent an 

efficient use of criminal justice resources, and is consistent with the rights of 

others. 

21.6 Do consultees agree? 
 

Please refer to our answer to Consultation Question 2 for our views on the problem of specifying 

protected groups for the purposes of hate crime law  

 

                                                           
9
 For more information, see ‘Caste-based discrimination’ in our 2020 report Faith-shaped holes: How religious 

privilege is undermining equality law www secularism org uk/uploads/download-the-full report.pdf  
10

 ibid, p 29  
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Consultation Question 5. 

21.8 We provisionally propose to retain the current definition of religion for the purposes 

of hate crime laws (we consider the question of non-religious beliefs separately in 

Chapter 14)  

21 9 Do consultees agree? 
 

We are concerned that there is confusion in this area.  

Our interpretation of the definition of religion for the purposes of hate crime laws (“a group of 

persons defined by reference to religious belief or lack of religious belief”) is that those who belong 

to nonreligious groups, including humanists, are explicitly included because “lack of religious belief”, 

i e  rejection of a belief in gods or the supernatural, is a key component of their identity  

However, we are concerned that the definition relies heavily on the idea that only those belonging 

to a “group” defined by a religious or lack of religious belief are protected, which fails to protect 

significant numbers of people who could be victims of hate crimes. Many people, including those 

with religious or nonreligious beliefs, do not identify as belonging to a “group” defined by those 

beliefs. For example, many people who have no religion do not actively identify as atheists, 

humanists or any other group ‘label’  Yet these people may still be hate crime targets due to their 

beliefs. ‘Apostates’ from conservative religious communities, who frequently do not identify with a 

particular religious or nonreligious group, are especially vulnerable to hate crime yet they may not 

easily fit the definition necessary for legal recourse under hate crime laws. 

As the Law Commission referenced in its consultation paper, Asad Shah was murdered because of 

his religious beliefs. But because those beliefs were individual to him and not those of a specific 

religious group, the court took the view that the case could not be prosecuted on the basis of 

hostility against a religious group. 11 This leaves those with individual beliefs without protection from 

hate crime laws  Similarly, those with dissenting views within religions, who may also be targeted 

with violence and other malicious criminal activity, would also be left exposed without protection 

from hate crime laws as proposed  

It should be noted that the definition of the protected characteristic of “religion or belief” in the 

Equality Act 2010 captures a broader range of people who may be victims of discrimination on the 

basis of religion or belief. The name of the characteristic, “religion or belief”, makes it explicit that 

beliefs that are not religious are included from the outset  The definition is also clearly inclusive of 

nonreligious beliefs including humanism and atheism: “(1) Religion means any religion and a 

reference to religion includes a reference to a lack of religion  (2)Belief means any religious or 

philosophical belief and a reference to belief includes a reference to a lack of belief.”12 

The NSS recommends that the category of “religion” under hate crime laws be changed to 

“religion or belief”, and for the adoption of the same definition of this category as that is used in 

the Equality Act 2010. This would provide protection for a greater number of people who are 

currently vulnerable to hate crime on the basis of their religion or belief, in addition to consistency 

with equality law. 

                                                           
11

 Law Commission, ‘Hate Crime Laws: A Consultation Paper’  23 September 2020, p  220, para 11 51  
12

 Equality Act 2010 C1 S10 https://www legislation.gov uk/ukpga/2010/15/section/10 Accessed 10 Nov 2020  
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Consultation Question 6  

21 10 We do not propose to add sectarian groups to the groups protected by hate crime 

laws (given that they are already covered by existing protection for “religious 

groups”). 

21.11 Do consultees agree? 

 
Yes, we agree  We also think the recommendation given in our answer to Consultation Question 5 

would also give greater protection from sectarian hate crime. 

 

Consultation Question 11. 

21.19 We provisionally propose that gender or sex should be a protected characteristic for 

the purposes of hate crime law. 

21.20 Do consultees agree? 

21 21 We invite consultees’ views on whether gender-specific carve outs for sexual 

offences, forced marriage, FGM and crimes committed in the domestic abuse 

context are needed, if gender or sex is protected for the purposes of hate crime law. 
 

Answer to 21 21:  While we agree that sex is a factor in the crimes listed here, we are concerned that 

presenting some of these crimes as entirely sex based may lead to unequal treatment of boys and 

men who may be victims of these crimes  Men can also be victims of sexual offences, forced 

marriage and domestic abuse, yet these cases are often underreported due to fears of not being 

taken seriously (and presenting these crimes as those that only happen to women reinforces this)  

Similarly, non consensual religious or cultural genital cutting of men and boys can be just as 

traumatic, psychologically harmful, and excruciatingly painful as many forms of FGM  It can also 

carry similar risks of complications including death.13 Yet while all forms of FGM are prohibited by 

law, boys receive no such protections at all against the permanent and non-consensual cutting of 

their healthy genitals. Presenting genital cutting as exclusively a crime against women undermines 

victims of unwanted male circumcision who are speaking out against the practice and campaigning 

for similar protections in law as girls and women. 

 

 

 

                                                           
13

 Many studies have been held on the ethics of non-consensual, non-therapeutic male circumcision and have 
made similar findings. Recent example: Kai Möller, ‘Male and Female Genital Cutting: Between the Best 
Interest of the Child and Genital Mutilation’, Oxford Journal of Legal Studies, Volume 40, Issue 3, Autumn 2020, 
Pages 508–532, https://doi org/10.1093/ojls/gqaa001 
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Consultation Question 12. 

21.22 We invite consultees’ view as to whether sex or gender-based hate crime protection 

should be limited to women or include both women and men. 

 
As expressed in our answer to 21 21, we are concerned that limiting sex or gender-based hate crime 

protection to women will result in decreased protection for men who are also victims of sexual 

offences, forced marriage, religious and cultural non-consensual genital cutting, and domestic abuse  

 

Consultation Question 13  

21.23 We provisionally propose that a protected category of “women” is more suitable than 

“misogyny”, if sex or gender-based hate crime protection were to be limited to the 

female sex or gender. 

21 24 Do consultees agree? 

 
As expressed in our answer to 21.21, we are concerned that limiting sex or gender-based hate crime 

protection to women will result in decreased protection for men who are also victims of sexual 

offences, forced marriage, unwanted religious or cultural genital cutting, and domestic abuse. 

 

Consultation Question 17. 

21.29 We invite consultees’ views on whether “sex workers” should be recognised as a 

hate crime category. 

 
Please refer to our answer to Consultation Question 2 for our views on the problem of specifying 

protected groups for the purposes of hate crime law. 

 

Consultation Question 18. 

21.30 We invite consultees’ views on whether “alternative subcultures” should be 

recognised as a hate crime category  

 
Please refer to our answer to Consultation Question 2 for our views on the problem of specifying 

protected groups for the purposes of hate crime law  

 

Consultation Question 19  

21 31 We invite consultees’ views on whether “people experiencing homelessness” should 

be recognised as a hate crime category. 

 
Please refer to our answer to Consultation Question 2 for our views on the problem of specifying 

protected groups for the purposes of hate crime law  
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Consultation Question 20. 

21.32 We invite consultees’ views on whether “philosophical beliefs” should be recognised 

as a hate crime category. 
 

We think that our recommendations made in Consultation Question 5 to bring the definition of 

“religion” for the purposes of hate crime law in line with that for the protected characteristic of 

“religion or belief” in the Equality Act 2010 would make it unnecessary to recognise “philosophical 

beliefs” as a hate crime category  Case law has established that the Equality Act 2010 provides 

adequate protection for a number of non religious philosophical beliefs including veganism.14 

 

Consultation Question 40. 

21.66 We provisionally propose that the stirring up offences relating to “written” material 

be extended to all material  

21 67 Do consultees agree? 

 
We do not agree. We are concerned that extending stirring up offences to other kinds of material 

could lead to an unacceptable level of censorship   

While we share the Law Commission’s concerns about stirring up hatred, we do not think that 

criminalisation of increasing forms of expression is the most appropriate or effective means of 

combatting hateful extremism. We encourage parties involved in tackling hate crime and 

extremism to further investigate non-legislative methods, including education and social cohesion 

strategies.  

One of our concerns regarding an extension of stirring up offences relates to cartoons or other 

media that some religious groups find ‘blasphemous’. A key example could be pictures of the Islamic 

prophet Muhammad  Regardless of their context or the intentions behind their display or 

distribution, pictures of Muhammad cause offence to many Muslims who believe depicting 

Muhammad is blasphemous  Depictions of Muhammad have motivated some Islamic extremists to 

murder those who create or display them. This is brutally evidenced by two acts of terrorism in 

France: the shooting of Charlie Hebdo cartoonists in 2015 for drawing Muhammad, and the murder 

of teacher Samuel Paty in 2020 after he showed cartoons of Muhammad during a lesson on freedom 

of expression  

The vast majority of Muslims are peaceful and law-abiding citizens who would not contemplate such 

atrocities  However, many Muslims would nevertheless argue that drawing ‘blasphemous’ images is 

“likely” to stir up hatred and may seek prosecution under hate crime laws for those who draw or 

display pictures of Muhammad  

Putting those who draw or display pictures of Muhammad, or those who perform any other act of 

expression that offends religious sensibilities, at risk of criminal proceedings is inimical to the 

principle of free speech. We were concerned that, during our meeting with the Law Commission on 

November 4, the Commission were unable to give any assurances that those who display or 

distribute depictions of Muhammad would not be subject to criminal investigation. 

                                                           
14

 Conisbee v Crossley Farms Ltd & Others [2019] ET 3335357/2018  
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Consultation Question 41  

21 68 We provisionally propose to replace sections 19 to 22 and 29C to 29F of the Public 

Order Act 1986 with a single offence of disseminating inflammatory material  

21.69 Do consultees agree? 
 

As expressed in our answer to Consultation Question 40, we urge the Law Commission to ensure 

robust protections for free expression be put in place before extending and consolidating ‘stirring 

up’ offences. 

 

Consultation Question 42  

21.70 We provisionally propose to align the defences available to innocent disseminators 

of inflammatory material to ensure consistency as follows: 

(1) The provisions relating to performers, rehearsals and recordings of 

performances would apply to both plays and broadcasts  

(2) The defences available to third parties who did not intend to stir up hatred 

would be aligned, so that the offence would not apply to a person who did not 

realise that the material was to be included; did not realise that material was 

threatening or abusive; or did not realise that the circumstances were such 

that hatred was likely to be stirred up  

(3) Unless intention to stir up hatred is proved, no offence would be committed 

by showing a recording that has been certified by the British Board of Film 

Classification or licensed for cinema performance by a local authority. 

21.71 Do consultees agree? 
 

We agree. The burden must be on the prosecution to prove intent, not the defendant to prove the 

opposite  This is more consistent with the principle of the presumption of innocence which 

underpins justice. 

 

Consultation Question 44. 

21.74 We invite consultees’ views on whether the meaning of “likely to” in the racial hatred 

offence should be defined in statute (and for any other characteristics to which it 

would apply in future)  We further invite views on how might this be defined  
 

We have concerns regarding the phrase “likely to” in the racial hatred offence, as it means intention 

to stir up hatred is not required  This could dramatically impact upon a wide variety of expression  

Even the reporting of objective, evidence based facts could be chilled out of fears they are “likely to” 

incite racial hatred  
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It is already the case that some authorities have withheld reporting out of concerns of being accused 

of racism  For example, the Independent Office for Police Conduct has recently upheld a complaint 

against a senior Rotherham officer who admitted that his force ignored the sexual abuse of girls by 

‘grooming gangs’ of men of largely Pakistani heritage “for decades” because it was afraid of 

increasing “racial tensions”.15 And more recently the Independent Inquiry into Child Sexual Abuse 

was criticised by one abuse survivor for being “scared of being called racist” for refusing to extend its 

inquiry into Rotherham and Rochdale grooming gangs.16 

Although it is clear that neither the police nor IICSA have any intention to stir up racial hatred, 

releasing information on the ethnicity of grooming gang offenders could be interpreted as “likely” to 

stir up racial hatred under the proposed changes to stirring up offences, exacerbating the problem of 

failing to report on relevant facts. 

While it is essential that issues involving race and ethnicity must be treated sensitively, and 

consideration given to the impact of reports on matters of race to communities affected, the 

reporting of facts must not be obstructed by concerns of accusations of stirring up hatred  

We are also concerned that, in connection to this question, paragraph 18.144 in the consultation 

document implies that distribution of Protocols of the Elders of Zion could effectively be banned 

under hate crime laws as it is “likely” to stir up hatred without using threatening, abusive or insulting 

language  It is easy to see how, following from this, other antisemitic tropes such as holocaust denial 

may also be outlawed. While we condemn antisemitic conspiracy theories of any kind, we do not 

believe criminalising the distribution of materials like Protocols will tackle antisemitism  We are 

concerned that criminalising antisemitic or other speech “likely to” stir up hatred may exacerbate 

conspiratorial views about certain groups of people, drive those views ‘underground’ where they 

cannot be subjected to criticism, and create ‘free speech martyrs’ out of those prosecuted under 

‘stirring up’ offences  

We have an additional specific concern about the ‘blood libel’ trope, which is also given as an 

example in para  18 144  In recent years, accusations of using this trope have been levied against 

those who have expressed legitimate ethical and human rights concerns about the Jewish practice of 

circumcising baby boys 17 Criminalising the ‘blood libel’ trope may be used by supporters of 

circumcision to silence debate on this issue, and perhaps other contentious religious practices. 

 

 

 

                                                           
15

 Pearson, Allison. ‘The grooming gang cover-up is Britain’s real racism scandal’. The Telegraph, 21 January 
2020. https://www telegraph co uk/women/life/tolerant nation-time-shamed grooming gangs-prey-girls/ 
Accessed 1 December 2020  
16

 Norfolk, Andrew and Singh, Hardeep. ‘Child abuse inquiry “scared of racist tag”’. The Times, 24 October 
2020. https://www.thetimes.co.uk/article/child-abuse-inquiry-scared-of-racist-tag-nh2zcctwq Accessed 13 
November 2020 
17

 Lempert, Antony  ‘How cutting cultures deny dissenters their voice and identity’  National Secular Society, 23 
February 2018 https://www secularism org uk/opinion/2018/02/schrodingers penis  
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Consultation Question 45. 

21.75 We provisionally propose that intentionally stirring up hatred be treated differently 

from the use of words or behaviour likely to stir up hatred. Specifically, where it can 

be shown that the speaker intended to stir up hatred, it should not be necessary to 

demonstrate that the words used were threatening, abusive, or insulting  

21.76 Do consultees agree? 
 

We remain unconvinced that speech that is “likely”, rather than intended, to stir up hatred should 

be criminalised; please see our answer to Consultation Question 44 for more. This proposal would 

be a substantial change which very much lowers the threshold for prosecution  

We were concerned by the “Case Example” given in the consultation document at paragraph 18.188 

as an example of something that is “likely” to stir up hatred in relation to this question  In our 

opinion, the speech in question (“It is your duty to kill those who turn their back on God”) is 

incitement to murder or terrorism, not merely stirring up hatred  We feel this is an inappropriate 

example and misrepresents what ‘stirring up’ hatred could entail. Most people, even those who 

robustly defend freedom of speech, would agree that incitement to murder or other serious crimes 

should be criminalised. But fewer would agree that speech that is ‘likely’ to stir up hatred without 

incitement to violence or crime should be criminalised  

The example of ‘stirring up’ hatred given at paragraph 18.192 in relation to this question also caused 

us concern  This example implies that the use of a racial slur in an online post could be subject to a 

criminal investigation because it is likely to stir up hatred. We disagree with the Law Commission 

that simply using a racial slur is likely to stir up hatred  While using a racial or other slur is highly 

offensive and certainly likely to cause distress to others, it should not be criminalised on the grounds 

that it may stir up hatred  Otherwise, this could result in an enormous amount of unnecessary police 

work, an extreme intrusion into the lives of those who are innocent of any crime but exercise poor 

judgement in the language they use on the internet, and the censorship of a huge repertoire of 

cultural expressions including books, movies, and music. 

 

Consultation Question 47. 

21.79 We provisionally propose that there should be a single threshold to determine 

whether words or behaviour are covered by the “likely to” limb of the stirring up 

offences, applying to all protected characteristics  

21 80 Do consultees agree? 

21.81 If so, would consultees favour applying a single threshold of “threatening or abusive” 

but not “insulting” words to prosecutions brought under the “likely to” limb? 

 

We agree that “insulting” words should not apply to prosecutions under the “likely to” limb  

The term “insulting” is highly subjective and can also mean “offensive”  We do not think 

speech should be criminalised simply because it is “offensive”.  
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Consultation Question 51. 

21.87 We provisionally propose that the current exclusion of words or behaviour used in a 

dwelling from the stirring up offences should be removed. 

21 88 Do consultees agree? 
 

We disagree with the Law Commission’s proposal to remove the exclusion of words or behaviour 

used in a dwelling from the stirring up offences  

We are concerned that the Law Commission has made this proposal without presenting any 

evidence that groups or individuals motivated to spread hate are using this ‘dwelling defence’ as a 

loophole to avoid hate crime laws. It therefore appears to be an unnecessary encroachment into the 

private domain of individuals and their families   

We note that the proposed Hate Crime and Public Order (Scotland) Bill has no ‘dwelling defence’.18 

This has attracted criticism from a wide variety of organisations, including president of the Aberdeen 

Bar Association Stuart Murray,19 Index on Censorship,20 and former deputy leader of the SNP Jim 

Sillars.21 

We therefore urge the Law Commission to present evidence of the necessity of removing the 

‘dwelling defence’ from stirring up offences, and to consider alternative means of closing 

‘loopholes’ in the law without criminalising private discussions people have in their own homes. 

 

Consultation Question 52. 

21 89 We provisionally propose that the current protections in sections 29J and 29JA apply 

to the new offence of stirring up hatred  

21.90 Do consultees agree? 

21.91 We invite consultees’ views on whether similar protections should be given in 

respect of transgender identity, disability and sex or gender, and what these should 

cover  
 

We agree that the current protections in sections 29J and 29JA should apply to the new offence of 

stirring up hatred  We also think similar protections should be given in respect of other 

characteristics. 

                                                           
18

 Hate Crime and Public Order (Scotland) Bill  https://beta parliament scot/-
/media/files/legislation/bills/current bills/hate crime and-public order-scotland bill/introduced/bill as
introduced-hate crime and-public order-bill.pdf Accessed 13 November 2020 
19

 McDonald, Craig. ‘No defence: Leading lawyers rubbish Justice Secretary’s argument for extending hate 
crime law’. The Sunday Post, November 8 2020. https://www.sundaypost.com/fp/no-defence-leading-lawyers-
rubbish justice secs argument-for-extending-hate crime law/ Accessed 13 November 2020  
20

 Wade, Mike  ‘Poking fun at Islam “wouldn’t be illegal under new hate law”’  The Times, 2 November 2020  
https://www.thetimes.co.uk/article/poking fun at islam-wouldnt be illegal-under new hate law fszhg2ckc 
Accessed 13 November 2020. 
21

 Sillars, Jim. ‘Jim Sillars on why the SNP must back further changes to the Hate Crime Bill’. The National, 26 
September 2020  https://www thenational scot/news/18750069 jim-sillars-snp must back-changes hate
crime bill/ Accessed 13 November 2020  
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Consultation Question 53. 

21.92 We invite consultees’ views on whether there should be similar protections to those 

in sections 29J and 29JA under the racial hatred offences. 
 

We agree there should be similar protections to those in sections 29J and 29JA under the racial 

hatred offences  We note from the Law Commission’s own analysis that some religious groups, 

notably Jews and Sikhs, are also identified as racial groups.22 This means that robust criticism of 

certain religious or cultural practices, including non stun animal slaughter, infant male circumcision, 

and the wearing of swords in public, could potentially be charged under racial hatred offences 

despite being protected under section 29J of the POA  As the Law Commission points out, this 

potentially results in the absurdity of being able to criticise non-stun slaughter for halal meat, but 

not for kosher meat, without fear of prosecution  

 

Consultation Question 55  

21.95 We invite consultees’ views on whether the current exemptions for reports of 

Parliamentary and court proceedings should be maintained in a new offence. 

Further, we invite views as to whether there are any additional categories of 

publication which should enjoy full or partial exemption from the offence, such as 

fair and accurate reports of local government meetings or peer reviewed material in 

a scientific or academic journal  
 

We agree that the current exemptions for reports of Parliamentary and court proceedings should be 

maintained. We also agree exemptions for other categories of publication, including fair and 

accurate reporting of council meetings and materials in scientific or academic publications, should 

be seriously considered to maximise protection for free speech – especially where the reporting of 

evidence based facts is concerned  As we outline in our answer to Consultation Question 44, we are 

concerned that reporting facts could potentially be censored under ‘stirring up’ offences. 

 

Consultation Question 62. 

21.105 We invite consultees’ views on whether they would support the introduction of a 

Hate Crime Commissioner. 
 

We would not support the introduction of a Hate Crime Commissioner. We believe the Commission 

for Countering Extremism already fulfils this remit, because hate crime is a form of extremism  Hate 

is an important component of all forms of extremist ideology, and should be addressed in the 

context of countering extremism  A separate Hate Crime Commissioner risks diluting the role of the 

Commission for Countering Extremism, implying that hate crimes should be treated separately to 

other forms of extremism   

                                                           
22

 Law Commission, ‘Hate Crime Laws: A Consultation Paper’  23 September 2020, p 484, para  18 271  
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We think the Commission for Countering Extremism has adopted an effective approach to tackling 

extremism, including hate crimes  The Commission has taken a rights based approach to challenging 

extremism, which balances the need to protect people from extremism with fundamental human 

rights, including freedom of expression and freedom of religion or belief  The Commission already 

recognises “hateful extremism” as being within its remit.23  

We encourage the Law Commission and other parties involved in tackling hate crime to increase 

their engagement with the Commission for Countering Extremism and work together to tackle all 

forms of extremism, including hate crime and hate speech. 

                                                           
23

 Commission for Countering Extremism, ‘Independent adviser calls for overhaul of extremism strategy’. 
Gov uk, 7 October 2019  https://www gov uk/government/news/independent advisor-calls-for-overhaul of-
extremism strategy Accessed 1 December 2020  
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The Naturist Action Group (NAG) was founded in 2010 specifically to campaign for the acceptance of 
naturism in the UK. At that time BN was operating as a national body of member clubs whose activities 
predominantly took place in enclosed spaces around the UK, with the exception of about five ‘beach 
days’ annually. There were also three naturist rambling groups organising footpath walks. 
 
As a campaigning body NAG has promoted public naturism, as complementary to those naturist 
activities held ‘behind fences and closed doors’. In doing so, we have engaged with a number of local 
authorities, national bodies, government, and the media. 
 
We note that this consultation relates to the law in England Wales. This submission has been compiled 
from information and comments provided by many naturist supporters of NAG in the past two months. 
The people involved in helping NAG are naturists and not lawyers. We are aware that other naturists 
and naturist bodies are likely to make submissions on nudity and naturism during the period of this 
consultation. We feel that NAG is likely to have reached some naturists in the UK who may not have 
been reached by others. 
 
We are happy for this submission and its contents to be publicly available. I can be contacted at 
john.paine@naturistactiongroup.co.uk 
 

John Paine Chair 
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Section 1. Who we are 
 

1. Naturist Action Group (NAG) is a campaigning body which promotes the acceptance of 
naturism as a philosophy and healthy lifestyle within the UK. As an internet-based 
organisation NAG provides a platform for those wishing to campaign on naturist issues. 

 
2. Many UK naturists support and work with NAG on projects which give opportunities to promote 

naturism. NAG is the trading name of Naturists Ltd. 
 

Our Definitions 
 

3. We define naturism as the practice of undertaking activities naked, either socially or solo, that 
are more usually undertaken either clothed or wearing a swimming costume. 

i. Naturism can take place either indoors or outdoors, it is a philosophical belief. 

ii. A naturist is a person who practises naturism. “I am a runner because I run, I am a                  
naturist because I do things naked.” 

 
Our Aims and Objectives 
 

4. The acceptance of naturism as an alternative lifestyle – through dialogue and, when deemed 
necessary, direct action. In the UK outdoor nudity is not automatically illegal. 

 
5. The promotion of naturism as a philosophical belief and lifestyle to the general public and 

various national and local authorities. 
 

Working with others 
 

6. The Naturist Action Group counts many individual naturists amongst its supporters. For over 
10 years we have held campaigning events around the UK, educating the public, speaking 
with politicians at local and national level. 

 
7. NAG works with many other UK naturist groups and bodies. There are also equivalent groups 

to NAG in countries worldwide. We have links with many of them, and also with individual 
naturists, in several countries in Europe, Australia, Canada, New Zealand, Thailand, USA. 

 
8. We are part of an international movement in which naturists around the world share a naturist 

philosophy. That includes naturism being nude, but definitely not sexual, activities. The 
naturist movement works together through a co-ordinating body, the International Federation 
of Naturists (INF). Our own website is www.naturistactiongroup.co.uk 

 
Relevant specific actions by NAG 

 
9. In 2011 we presented a response to the Home Office document “Consultation on police 

powers to promote and maintain Public Order.” 
 

10. In 2013, our discussions with national agencies over the correct application of the law, led to 
the Crown Prosecution Service publishing “Nudity in Public Places - Guidance on handling 
cases of Naturism” https://www.cps.gov.uk/legal-guidance/nudity-public-guidance-handling- 
cases-naturism. 

 

11. In 2017 we made a submission to the BBFC consultation on Draft Guidance on Pornography 
(Commercial Basis) Regulations 2017 and Draft Guidance on Ancillary Service providers. Our 
concern was that pornographers create an erroneous public impression that naturism 
automatically equates with sexual activity. 

 
12. In 2018 The College of Policing published “Public nudity advice and decision aid” 
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http://library.college.police.uk/docs/nudity.pdf. This followed NAG consultations with all of 
England & Wales’ Chief Constables, Police & Crime Commissioners and The College of 
Policing over the correct application of the law. Together with the CPS document this national 
publication authoritatively confirms that peaceful, non-sexual nudity in public places is legal. 

 
13. In 2019 NAG discussions with the City of London over several years resulted in their 

acceptance that naturism on Hampstead Heath, which they manage, is legal. NAG has also 
held quiet naturist picnics in other parks. 

 
14. NAG volunteers monitor the press & media and consult with journalists and editors when 

misinformation regarding naturism is encountered. In this respect we have also produced 
Guidelines for newspaper editors, which are provided to them when we discuss an issue with 
them. 

 
15. NAG works with university based social psychology departments in researching the benefits 

and effects of naturism on people, including children, and attitudes towards nudity by wider 
society. 

 
16. Studies have shown no harmful effects of innocent nudity, and a range of psychological 

benefits including improved body acceptance, social integration and general happiness. 
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Section 2. Our comments relating to the Law  
       Commission consultation paper 
 

17. In this Section we present views on statements in the consultation paper and argue, below at 
2b. Philosophical Belief, that naturism is in fact a philosophical belief. Later, in Section 3, we 
comment on some of the 62 Questions you pose. We provide some examples of action taken 
against naturists in our Appendix 2. 

 
18. We note your terms of reference and that this consultation applies to the law of England and 

Wales. We feel that there is scope for additional groups to be considered under your question 
Who should these laws protect? We believe that naturists merit inclusion in the additional 
groups you are considering. You have mentioned at 1.19 (page 12) that we are not the only 
group wishing to be covered by hate crime law. 

 
19. We are aware that the Equalities Act 2010 has a wider range of nine protected characteristics. 

We shall attempt to persuade you that naturism should be accepted as a category, as an 
alternative subculture and as a philosophical belief in any reform of hate crime law and whom 
it should protect. 

 
2a. Demonstration of hostility 

 
20. You mention, at 1.11 (page 10) and in Chapter 15 that you consider whether the definition of 

hate crime should be expanded to include offences where the offender is motivated by 
prejudice towards a protected characteristic. You discuss the less frequently recorded crimes 
against disabled people, because demonstrations of overt hostility towards those with 
disabilities appear to be less common than, for example racist or homophobic abuse. 

 
21. We accept your view that this does not mean that crimes against disabled people are not 

motivated by prejudice towards their disability. We suggest that the same factors apply in 
actions of hostility towards people known to be naturists. Naturists who may be intimidated by 
hostile actions shown towards them do not always report such actions. Naturists are more 
careful, and they are more careful because they live in fear of ridicule, harassment or violence 
They may feel that to report these actions makes them vulnerable to further adverse actions. 

 
22. We agree with your statement at 12.34 (page 237) that women are disproportionately the 

victims of certain crimes and criminal contexts based on their gender. We recognise that 
gender-related crimes against women are very prevalent in society, albeit now becoming less 
publicly acceptable. You also mention at 12.57 (page 244) the feeling amongst male 
perpetrators that there is widespread impunity with regard to such behaviours. In no way do 
we wish to imply that hostility demonstrated towards naturists is in the same category as 
crimes against women based on gender. However, we do feel that many hostile actions 
against naturists  occur because of a similar perceived widespread impunity. 

 
23. We suggest that your comments on the two limbs of the hostility test, at 15.1 (page 349) can 

equally apply to actions of hostility towards naturists. The motivation limb will be satisfied by 
proof that the offence was motivated by hostility. The demonstration limb will be satisfied by 
proof that the defendant demonstrated hostility at the time of committing the offence, or 
immediately before or after doing so. 

 
24. You give in 14.2 (page 307) three criteria (1) Demonstrable need: evidence that criminal 

targeting based on prejudice or hostility towards the group is prevalent, (2) Additional Harm: 
evidence that criminal targeting based on hostility or prejudice towards the characteristic 
causes additional harm to the victim, members of the targeted group, and society more widely, 
(3) Suitability: protection of the characteristic would fit logically within the broader offences and 
sentencing framework, prove workable in practice, and represent an efficient use of resources. 

 
25. On (1) Demonstrable need: there is evidence that actions against naturists are growing and  
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are escalating in severity. As we have mentioned naturists are reluctant to report such actions, 
and that is why we feel that police statistics may not reflect the true picture. Each hostile action 
is serious to those who do suffer it, and we feel that demonstrable need should be judged 
qualitatively and not quantitatively. We recognise that a Demonstrable Need concept is likely 
to be required and that relevant criteria for this may be helpful. 

 
26. On (2) Additional Harm: we feel that all factors mentioned are happening and impact on the 

groups mentioned. 
 

27. On (3) Suitability: we feel that as hate actions are growing in number, and a review of hate 
crime law is now under way, it is timely to include naturism. Below in 2e. Hate actions against 
naturists we mention how some police forces do currently view, and record statistics of, hate 
actions against naturists as hate crime. 

 
2b. Why naturism should be a protected characteristic 

 
28. We feel that deterrence of hate crime is a good strategy, but this has to be backed up by 

sanctions. There have been numerous instances of prejudice and hate actions against 
naturists and we give examples in our Appendix 2. One of our key objectives is to promote a 
better understanding of naturism, as mentioned in Section 1. above. Having already spent 10 
years doing that we recognise that the process of changing the views and attitudes of the 
general public is something which takes time, maybe over a generation. 

 
29. We do not see any sign of a quick change happening to the prevalent prejudice and hostile 

actions, in fact they appear to be escalating. In addition to our work, seeking academic 
research regarding nudity and children, and in demonstrating that peaceful naturism is not 
wrong or harmful, we feel that inclusion of naturism into the legal framework of what is 
unacceptable behaviour, would greatly assist public understanding. 

 
30. In your Chapter 3: Rationales for hate crime and hate speech laws you give four key 

arguments for punishing hate crimes at 3.11 (page 54). We agree that hate crime causes 
harm to a wider range of people than solely victim recipients. Hate crime is an intrinsic 
wrongdoing, offenders are culpable, and punishment sends out a message denouncing hate 
crime as wrong. We would argue that this is a valid reason for naturism to be included in the 
protected characteristics. 

 
31. We agree with the comments made by BN at 14.183 (page 343) that naturists are abused 

because of their philosophical belief, evidenced by the abuse they receive when they are seen 
naked or where people know they are naturist. 

 
32. Naturists are often misguidedly stigmatised in society as being child sex offenders. This is 

because of the inclusion of children in family naturist activities. Some of the abuse naturists 
experience is motivated by an unsupported assumption that their naturist activities harm, and 
are not in the best interests of, the children involved. We agree with comments by BN at 
14.184 (page 344) in that respect. 

 
33. It is our contention that sight of the naked human body is not in itself harmful. On the contrary 

we believe that it is attitudes in society, both towards the shape and look of the human body, 
also that nakedness is shameful, which are actually the harmful psychological factors as 
children grow up. Everyone is born naked. Parental expectations lead to children wearing 
clothes, partly through comfort and partly because of cultural attitudes in society as a whole. 

 
34. We know that young children happily play with each other naked. It is as they get older that 

children perceive a negative attitude towards nudity, often influenced by the attitudes 
expressed by non-naturist parents and adults. We have recognised for several years that 
there is an erroneous belief in the minds of many people that seeing the naked body is 
harmful to children. That is why we have been in discussion with academics for developing 
research into Nudity and Children. 
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35. We agree with BN that naturism falls within the definition of a philosophical belief under the 
Equality Act 2010 at 14.201 (page 346). We expand on that in 2b. below and in our Appendix 
1. We also agree with your comment that the threat of online abuse and hijacking, as 
highlighted by BN, could have the secondary impact of preventing naturists from holding 
public events. 

 
36. We agree with your comment at 10.9 (page 180) that most basic elements of almost all hate 

crime schemes is reliance on the categorisation of groups of people who share common 
characteristics. We also agree with your comment that the harm caused by the crime is not 
limited to the affected individual, but impacts more broadly on people who share the 
characteristic to which the offender’s hostility was directed, and the wider community to which 
the victims belong 

 
37. We would suggest that if naturism does not meet the requirement to be stated, by definition, 

as a new characteristic then it should be in a more open-ended ‘residual category’. We note 
that New Zealand, New South Wales in Australia, and Canada, all have residual categories in 
their hate crime provisions. 

 
38. You quote at 14.68 (page 320) the Sophie Lancaster Foundation definition of “alternative 

subculture” as: Alternative Subculture means a discernible group that is characterized by a 
strong sense of collective identity and a set of group-specific values and tastes that typically 
centre on distinctive style/clothing, make-up, body art and music preferences. Those involved 
usually stand out in the sense their distinctiveness is discernible both to fellow participants and 
to those outside the group. We would suggest that naturism is such an alternative culture 

 
39. We feel there is merit by just referring to “a group of people with common characteristics”, 

used in some jurisdictions. As you state at 10.10 (page 180) it is flexible enough to adapt to a 
wide array of prejudice-based hostility and avoids creating “hierarchies of hate” amongst 
different groups. It is our belief that hate crime protection should cover all protected 
characteristics and that within these "alternative sub-cultures" be classed a protected 
characteristic. 

 
2c. Philosophical belief 

 
40. At 11.46 (page 219) you comment on whether hate crime law – for consistency with equality 

and human rights law – should extend to groups who share common beliefs that are non-
religious philosophical beliefs. We believe that people who practice any belief, religious or 
non-religious, which is of itself not hateful towards others, should be protected within the hate 
crime laws. 

 
41. We agree with your statement regarding Philosophical belief (page 5) and your comment that 

a philosophical belief is worthy of respect in a democratic society. We believe that naturism is 
compatible with human dignity and is not in conflict with the fundamental rights of others. In 
our view naturism can be regarded as both an Alternative Subculture and a Philosophical 
Belief. 

 
42. As you rightly say a simplistic definition of naturism is the practice of going without clothes. 

Living naked full-time is as pure an expression of nudism as you are likely to find. Naturism 
has been around since at least the 4th-century BC, when in India there were the naked 
gymnosophists. In ancient Greece a number of activities, such as athletic sports, were 
performed naked in public and the nudity was publicly accepted. In 17th-century Britain some 
of the early Quakers ran down the street naked as a protest against rigid social hierarchies 
and restrictions on how they could worship. Naked swimming at the Hampstead Heath Ponds, 
by both sexes, was a feature from the 18c right up to the 1970’s. In all cases mentioned here 
the people weren't simply naked without any explanation. 

 
43. Today naturism is not just nudity, there is a philosophical belief underpinning it. For the 

gymnosophists it was backed up by a fully formed philosophical rationale about avoiding 
worldly comforts and distractions. Throughout the ages naturism, in whatever way it has been 
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termed, has been, and is today, part of a carefully developed outlook on life. We have given 
the NAG definition earlier on page 3 of this submission. 

 
44. We have included as part of this submission our Appendix 1. The philosophy of naturism, a 

specialist paper which has just been completed in time for this consultation. It states that 
naturism rests on a highly distinctive set of ethical principles and quotes philosopher Bertrand 
Russell’s advocacy for naturism in 1929. 

 
45. We agree with British Naturism that classification of naturism should be as a secular belief. It 

is our view that naturism should also be regarded as an alternative lifestyle. We feel that the 
law should treat hostility directed at naturists as a hate crime. Sadly, incidents of hostility 
towards naturists are growing in frequency and severity. A number of examples are given in 
our Submission Appendix 2. 

 
46. We give some parallels with other belief systems. Not all people who hold a religious belief 

show outward characteristics of their belief. For some their appearance and apparel may 
clearly do so, such as devout Muslims. Not all Jews would be clearly identifiable from their 
appearance. 

 
47. A person might be a devout Roman Catholic AND wear an obvious cross necklace. Or they 

might be a devout Roman Catholic but wear no cross. Or they might be an atheist but choose 
to wear a cross necklace. If someone were to be beaten up simply for wearing a cross it would 
be treated as a hate crime; it would be irrelevant what the cross-wearer's underlying beliefs 
were. It would not require a theological examination of them in court. 

 
48. Many potential hate victims would not necessarily display their belief characteristics so would 

not receive a backlash from members of the public. Not all philosophies need to be 
underpinned by belief in a supreme deity. Veganism and Humanism are not religious 
characteristics. Adherents would not normally be targeted if their appearance or actions do not 
reveal their belief characteristics. You would not be able to identify a vegan or humanist by 
their visual appearance. People of those beliefs would not normally be targeted if their 
appearance does not reveal their characteristics. Conversely, a naturist would immediately be 
seen naked and could therefore immediately be targeted due to visual characteristics. 

 
49. We agree with BN at 14.183 (page 343), that naturists are abused because of their 

philosophical belief. We would argue that there is only one main difference between a 
religious belief and a non-religious belief: a deity. A naturist is likely to have an equal 
commitment and dedication to his/her philosophical belief as would a devout church attender 
have to her/his religion. Furthermore, that belief and dedication are equally as powerful, in that 
they have a very strong impact on the person’s life. 

 
50. A committed naturist will consider naturism to be an integral part of everyday life. They take 

every opportunity to do things unclothed, indoors, outdoors, in sports activities. Further, for 
really dedicated naturists it would not be possible for them to live any other way. To these 
naturists the philosophical belief is deeply engrained and incorporated into their lifestyle. They 
consider this lifestyle to fall within the definition of a philosophical belief. 

 
51. If someone were beaten up because they were naked and minding their own business, say 

sunbathing by a quiet stretch of river, we would want that to be a hate crime irrespective of 
whether they had much contact with the core of naturist beliefs, philosophy and community. In 
such a case the person recognises the benefits from being naked in the open air. 

 
52. It is our view that it would be consistent with the Equality Act 2010 for naturism to be seen as a 

philosophical belief and recognised in hate crime legislation. 
 

53. A fundamental aim of NAG is to educate people about the benefits of naturism to the 
individual and to families. There is no easy way to persuade those people who fundamentally 
disagree with the naturist philosophical belief, to the point that they perpetrate hate actions 
against naturists. We believe that if a change in the hate crime law indicated naturism is an 
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accepted philosophy, or an alternative lifestyle, then it would raise public awareness that hate 
actions against naturists are not acceptable. 

 
54. We agree with the specific use of criteria to identify people who would be able to consider 

naturism a philosophical belief. You refer, at 14.166 (page 339) that there is currently no civil 
case law to determine whether “naturism” falls within the definition of a philosophical belief 
under the Equality Act 2010. We believe that this fact does need to be legally established.  
 

2d. Lack of understanding of naturism 
 

55. There is an erroneous belief that naturist activities only take place behind closed doors, at 
home and in private gardens, in one of the 100 naturist clubs, or in a venue such as a leisure 
centre as an activity closed to the general public. The reality is that a lot of naturist activity also 
takes place in many open space settings, parks, public footpaths, naturist walking in woodland 
and parkland, open moorland, naked swimming in ponds, lakes, rivers, on beaches. This is by 
individual naturists or in organised groups. 

 
56. We agree that there is a significant lack of understanding and misconception about the 

naturist lifestyle at 14.184 (page 344). Naturists are therefore open to attack and to being 
targeted more frequently by people intent on venting their own bigotry against naturism. We 
suggest that there are similarities with the motivations behind the, albeit very extreme, case of 
the murder of Sophie Lancaster just for being a Goth. 

 
57. Some of the abuse experienced by naturists is motivated by a misguided assumption that their 

activities harmed, and were not in the best interests of, children involved in naturist activities. 
A fundamental aim of NAG is to educate people about the benefits of naturism to the 
individual and to families. There is no easy way to persuade people who fundamentally 
disagree with the naturist philosophical belief, to the point that they perpetrate hate actions 
against naturists. We believe that if a change in the law indicated that naturism is an accepted 
philosophy then it would raise awareness that such hate actions are not acceptable. 

 
58. Naturism is not illegal. This is recognised in both the CPS “Nudity in Public Places - Guidance 

on handling cases of Naturism” and in the College of Policing briefing note “Public nudity 
advice and decision aid”. To make the general public aware of this fact, naturists are involved 
in many public demonstrations which take place across the UK throughout the year. 
Internationally the World Naked Bike Rides in many countries are very public demonstrations 
of nudity, including annual rides on the streets of many British cities. 

 
59. There are Naturist Rambling Groups which organise walks on country footpaths in various 

parts of the country. Shabden Leisure Club is a smaller naturist group with several hundred 
members which also organises activities, mainly in the south of England. A separate group 
called Naturist Women organises naturist events which are exclusively for women. Their very 
successful multi-activity events take place in suitable indoor locations, with trips to naturist 
beaches in summer months. 

 
60. NAG itself does not organise communal events. As part of its campaigning work, to get 

naturism more widely accepted, NAG does organise naturist picnics in parks and open 
spaces, and opportunities for NAG supporters to hold naturist meetings in pubs to plan future 
activities. NAG also continues to identify more open space locations suitable for naturist 
activities. NAG is developing a range of public activities in 2021 to provide a better 
understanding of naturism. 

 
61. Numerous local coastal naturist groups identify and use beaches. In addition to finding new 

beaches suitable for naturist use these groups are protective of that naturist use They actively 
take steps to deter people who want to use these locations for outdoor sexual activity. 

 
62. BN will be able to provide examples of naturist activities which they organise in many settings. 

Throughout the UK these include outdoors sunbathing, sports, outdoor public venues and 
gardens; indoors in restaurants and the like, in clubhouses, in leisure facilities and swimming 
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pools. BN has for several years also organised naturist beach days and lake swimming 
activities. 

 
63. Despite the advent, in summer of 2018, of the College of Policing “Public nudity advice and 

decision aid” many frontline police officers appear to be unaware of its content. There have 
been frequent instances where police officers show ignorance of the law on nudity. This has 
led to significant erroneous actions against naturists and inappropriate press statements. NAG 
is currently exploring the best way to raise this issue with Chief Constables. 

 
2e. Hate actions against naturists 

 
64. Hate actions can take many forms. In 2.114 (page 50) you refer to hate speech and by 

extension written matter, broadcasts and the use of words in public. We feel that words used 
must be, as in the English racial hatred offence, “threatening, abusive or insulting”. There is 
merit in the New Zealand approach which you indicate, insofar as it draws a distinction. 
between intentional hate speech and expression “likely to” excite hostility or bring a group into 
contempt. 

 
65. There have been instances of missiles, such as eggs, thrown at naturists. In our view such 

actions against naturists should be covered in the current review of hate crime law. We would 
suggest that there are parallels with the Football (Offences) Act 1991 which deals with 
gestures and missile throwing. 

 
66. We agree with your comment at 1.33 (page 15) that the law recognises that a person may not 

use their right to freedom of expression, for example, to abuse someone, or to target insults at 
a person to cause harassment, alarm or distress, or to send them grossly offensive 
communications. 

 
67. We contend that naturists do not intend to cause alarm or distress during the course of their 

normal activities. Naturists know that such intentions are liable to prosecution under Section 
66 of the Sexual Offences Act 2003. We believe that others should not misuse their right to 
freedom of expression in any actions they may take against naturists. 

 
68. Currently most police forces do not systematically record an incident as hate crime unless it 

involves one of the five protected characteristics: Disability, Race, Religion, Sexual orientation, 
Transgender. Prejudice and hatred against naturists do not currently fall into one of these 
categories. 

 
69. You mention at 8.45 (page162) that in Merseyside, crimes against sex workers have been 

recorded as hate crimes since 2006. You also say at 14.67 (page 320) that the Sophie 
Lancaster Foundation reports that 12 UK police forces are treating and recording hostile 
actions taken against members of alternative subcultures as hate crime. You point out at 
14.66 (page 320) that Greater Manchester Police started doing this in 2013 after the judge in 
the Sophie Lancaster murder case stated that he would treat the murder as equivalent to a 
hate crime. You mention at 1.21 (page 13) that this approach by the judge was later upheld in 
the Court of Appeal. 

 
70. In our discussions with Surrey Police in September 2020 we found that they also have started 

to record a wider category of offences as hate crimes. We would like to see this practise 
extended universally to all police forces across the whole country. At 14.67 (page 320) you 
mention that the Sophie Lancaster Foundation continues to campaign for the law in England 
and Wales to recognise alternative subcultures as a hate crime category. We share that 
objective. 

 
71. We agree with your comment at 9.10 (page 171) that a consistent approach would make hate 

crime laws both clearer and fairer. We feel, however, that any changes must take account of 
the different types of hate experiences of people within the different characteristics.  

 
72. You refer to the work of Canadian academic Barbara Perry at 10.29 (page 184) who has 
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conceptualised hate crime as a display of bigotry and power from a majority group towards a 
minority group. We contend that hate action against naturists can arise from bigotry and the 
very fact that others choose to define them by the characteristic of being a naturist. 

 
73. We believe that the lack of a legal definition of ‘hostility’ allows courts to decide this in an 

individual case. You mention that the phrase “malice or ill-will” is used in place of the term 
“hostility” in Scotland 15.16 (page 352). We believe this could have merit in English law. The 
proof of an offence through the objective “demonstration” of hostility 15.17 (page 352) gives 
courts power to decide on the evidence provided in a specific case. 

 
74. You comment at 14.172 (page 341) that BN has reported an increase in hate actions against 

naturists. We have also received increasing numbers of such reports. The actions against 
humanists, cited at 14.173 (page 341) are disturbing. In the case of naturism, hate action 
creates a vicious circle where naturists are reluctant to report such actions against them 
because they are not recorded as hate crime. We believe that accepting and recording hate 
action against naturists as hate crime would break this vicious circle. We also believe that 
including naturists in hate crime legislation would act as an effective deterrent. 

 
75. We provide examples of specific incidents in Appendix 2. Examples of ‘hate’ action against 

naturists. Our list has developed from reports given to NAG by naturists from around England. 
There will be many other incidents which have not been reported to NAG. It is likely that BN 
will also provide examples. 
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Section 3. Comments on the Consultation   
          Questions 

 
76. The list of 62 Consultation Questions Is comprehensive. As naturists we do not have any legal 

expertise. Our concern is that any new hate crime laws should include naturists as a category. 
Below we have responded to those Consultation Questions which we feel are relevant to this 
Submission. 

 
77. Consultation Question 1: We provisionally propose that a single “Hate Crime Act” be used to 

bring together the various reforms to hate crime laws proposed in this paper. 
 

78. We agree with that concept. 
 

79. Consultation Question 2: We provisionally propose that the law should continue to specify 
protected characteristics for the purposes of hate crime laws. Do consultees agree? 

 
80. We agree with that concept. It may be appropriate for a list ending with "or any other" to be 

created, as in The Human Rights Act. There is a strong argument that hate crime 
characteristics should match those in the Equality Act (e.g. Religion or Belief). 

 
81. Consultation Question 3: We provisionally propose that the criteria to determine whether a 

characteristic is included in hate crime laws should be: 
(1) Demonstrable need: evidence that crime based on hostility or prejudice towards the  

group is prevalent. 
(2)  Additional Harm: there is evidence that criminal targeting based on hostility or  
      prejudice towards the characteristic causes additional harm to the victim, members   
      of the targeted group, and society more widely. 
(3) Suitability: protection of the characteristic would fit logically within the broader   
      offences and sentencing framework, prove workable in practice, represent an   
      efficient use of criminal justice resources, and is consistent with the rights of others. 

 
82. We agree with that concept. However, at (1) the ‘prevalence’ of hate incidents in a specific 

location may not be high but the negative attitudes displayed may fit into a view prevalent over 
the wider society. In our view Naturism should be included as a characteristic and police 
forces should systematically record an incident of hostile action against naturists as hate 
crime. 

 
83. For (2) Additional Harm: it should be borne in mind that if a legitimate naturist, or group of 

naturists, is targeted this may scare off other naturists. Many naturists modify their behaviour 
to avoid hate attacks, and we know of naturists who deliberately hide their naturist activities 
from others for fear of adverse impact. 

 
84. Consultation Question 18: We invite consultees’ views on whether “alternative subcultures” 

should be recognised as a hate crime category. 
 

85. We agree with that concept. We believe that "Alternative Subcultures" should be recognised 
as a hate crime category. There are numerous examples going back into history of Alternative 
Subcultures, which do not fall neatly into any other protected characteristic, which have 
attracted aggression simply because they were a different sub-culture to that of the aggressor. 
The Mods & Rockers fights of the 1950/60s are an example, and more recently the murder of 
Sophie Lancaster in 2007 who was killed simply because she dressed as a 'goth'. A sub-
culture is often characterised by its appearance and this can act as a trigger for hate. Clothing, 
hair style, make-up, and even nudity can do this without any other form of communication. 

 
86. To attempt to list sub-cultures which may be subjected to hate crime would not be possible, 

and might exclude future phenomena, so we recommend that the general category of 
"Alternative Subcultures" be included as a protected characteristic, and the Courts can decide 
on a case-by-case basis whether a particular sub-culture qualifies as part of this general 
protection. 
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87. Consultation Question 20: We invite consultees' views on whether "philosophical beliefs" 
should be recognised as a hate crime category. 

 
88. We believe that "philosophical beliefs" should be recognised as a hate crime category. A 

philosophical belief is not far removed in practical application from a religious belief in that it 
regulates behaviour, and in so far as that behaviour is legal and not harmful to others it should 
be allowed and protected 

 
89. Freedom of belief is a basic human right which is enshrined in the 1948 United Nations 

Declaration of Human Rights (Article 18), which states "Everyone shall have the right to 
freedom of thought, conscience and religion. This right shall include freedom to have a religion 
or whatever belief of his [her] choice." This right has been enshrined in legislation throughout 
the free world. To include protection of freedom of belief by including it in discussion on hate 
crime is entirely consistent with this fundamental tenet of a free society. 

 
90. Consultation Question 22: We provisionally propose that the current legal position – where 

the commission of a hate crime can be satisfied through proof of “demonstration” of hostility 
towards a relevant characteristic of the victim – be maintained. Do consultees agree? 

 
91. We agree that “demonstration” of hostility towards a victim’s relevant characteristic should be 

the basis for determination, as justice should be evidence based and ‘demonstration’ of a 
hostility is the only objective evidence on which a Court can rely. To do otherwise would 
introduce speculation and opinion as a basis for determination of cases. That could introduce 
a systematic bias in favour of the prosecution, as an unsupported assertion of hate would 
become evidence and could not be challenged. 

 
92. Consultation Question 47: We provisionally propose that there should be a single threshold 

to determine whether words or behaviour are covered by the “likely to” limb of the stirring up 
offences, applying to all protected characteristics. If so, would consultees favour applying a 
single threshold of “threatening or abusive” but not “insulting” words to prosecutions brought 
under the “likely to” limb? 

 
93. We agree that, in the nature of general freedom of free speech, the exclusion of “insulting” is 

right. We are mindful that the drafting of any law is critical, to avoid inappropriate interpretation 
of it and unintended use. 

 
94. Consultation Question 62: We invite consultees’ views on whether they would support the 

introduction of a Hate Crime Commissioner. 
 

95. We agree that a properly resourced Office of Hate Crime Commissioner should be introduced. 
Drafting of Terms of Reference and powers would be important. It is our view that the primary 
function be to take actions to reduce the incidence of hate crime. To avoid duplication of 
functions, and costs, it may be appropriate to move some responsibilities, and resources, for 
work undertaken by other government departments, into the new Office of Hate Crime 
Commissioner. With any significant change to the legal status quo comes a need for people to 
be persuaded to adapt their thinking. We feel that legislation is likely to be more effective if 
there is a proper oversight on how it is used, with ability and powers to promote change in 
cultural attitudes if necessary. 

 
96. It is our belief that the proposed Office of Hate Crime Commissioner should be accountable to 

Parliament for its work. It should be a reference point for information on hate crime, have an 
education function, and powers of sanction in cases where significant breach of hate crime 
laws occur. 
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Naturist Action Group - Submission on Hate Crime 
 

Appendix 1.   The philosophy of naturism 
 

A short summary written for submission to the Law Commission 
97. Nick Mayhew-Smith, November 2020 

 
98. Naturism is a belief that emerged in Europe around the turn of the 20th century, a way of life 

that rests on a short but clear set of principles and practices. It is most simply characterised as 
the practice of non-sexual social nudity, an essential core that has not changed over the past 
120 years. It is a philosophy that is more practised than preached about, a belief that is 
primarily expressed in a physical way. Even so, it rests on a few fundamental tenets which 
provide the ethical basis for a recognisable and distinctive philosophical belief. 

 
99. Outdoor nudity is nothing new in human history, and has been commonly depicted since the 

earliest cultural records began, including nudity for swimming and for athletics. Individuals, 
groups and movements have practised nudity over the centuries for a wide variety of 
philosophical, moral, practical and religious reasons. During Classical times the Greek writer 
Plutarch records that Alexander the Great encountered a group of naked ‘Gymnosophists’ in 
India during the 4th century BC.1 An elitist community of philosophers, the Gymnosophists 
espoused permanent nudity alongside other ascetic disciplines such as vegetarianism, their 
nudism a rejection of worldly distractions and concerns. 

 
100. Naturism is a relatively modern variation of such nudist cultures, and has its own philosophical 

and ethical principles. Arising in Germany at the start of the 20th century, the early naturist 
movement argued that communal nudity promotes a genuinely moral bonding between fellow 
humans, demonstrating that naturists have rational control over their impulses and instincts, 
which in turn allows for a relaxed and equal mingling of the sexes.2 Its core beliefs remain 
unchanged, particularly the belief that non-sexual social nudity is suitable for participation by 
anyone – regardless of sex, age, class or any other precondition – subject to their observance 
of its traditional emphasis on non-sexual and non-judgemental shared nakedness. Externally 
determined restrictions on the individuals or families able to participate in naturism is therefore 
a fundamental curtailment of the naturist philosophy and way of life. 

 
101. Naturism is also a belief that has attracted persecution. The early German naturist movement 

was suppressed following the rise to power of the Nazi party, a directive of March 3 1933 by 
Hermann Göering declaring “the naked culture movement” to be a danger to healthy German 
morality, banning public nudist events and instructing municipal swimming pools and owners 
of private woodland to prohibit naturist use.3 A much modified form of nudism as an elitist and 
strictly limited practice, ostensibly promoting eugenicist principles, was eventually allowed by 
the Nazis, but failed to attract mass participation and has never been a strand of the actual 
naturist movement before or since. 
 

102. Although the literature about naturism in Britain is far smaller than that relating to naturism in 
continental Europe, the British movement has also been studied as a philosophical belief in an 
academic context.4 As studies demonstrate, British naturism was directly inspired by the 
German movement, and remains a fully integrated part of the same international community, 
espousing identical values and practices. 

 
103. Naturism in Britain came to prominence in 1930 when a small number of pioneering naturists 

were physically attacked, reflecting immediate opposition to this newly introduced philosophy. 
 

1 Plutarch, Life of Alexander, ‘The parallel lives’, 64-65 
2 Williams, John Alexander Turning to Nature in Germany: Hiking, Nudism, and Conservation, 1900–1940 (Stanford: 
Stanford University Press, 2007), especially chapter 1 ‘The body demands its rights: the workers’ nudist movement’ pp 23-
65 
3 Ibid. p 53 
4 Pollen, Annebella ‘Utopian Bodies and Anti-fashion Futures: The Dress Theories and Practices of English Interwar 
Nudists’ Utopian Studies Vol. 28, No. 3, 2017, pp. 451-481. 



14  

A group of angry protestors tried to prevent 40 naturists from sunbathing naked on private 
land beside the Welsh Harp reservoir in north London, in June 1930. The conflict was 
immediately dubbed the ‘sun bathing war’ by the national media, which wrote about it 
extensively. There were 12 women among these 40 naturists, two of whom refused to get 
dressed, leading to physical assault by the protestors.5  
 

104. According to press reports at the time, one of the main objections from the protestors was that 
children might be able to see the naturists, although their sunbathing spot was not visible from 
any public paths or roads.6 

 
105. Naturism has continued to be practised in the face of hostility and ridicule, and its adherents 

continue to stress the same fundamental values that characterised it from the outset. Before 
naturism began to be practised as a mass-movement in Germany, a small group of British 
pioneers in colonial India attempted to establish a society called the Fellowship of the Naked 
Trust in 1891. One surviving letter written by founder Charles Crawford set out three principles 
for nude socialising, all of which would still be recognised by naturists today.7 As he wrote, the 
benefits of communal and outdoor nudity are:  

 
i.   physical: because nudity is more comfortable than clothing and because it is good 

for the whole body to be in fresh air; 
 

ii.   moral: because body shame is false and harmful both to self-image and to attitudes      
  towards members of the opposite sex; 

 
iii.  aesthetic: because the human body is naturally a noble and beautiful creation. 

 
106. An ‘official’ definition of naturism was adopted by the naturist community in France in 1974, 

which phrases recognisably similar principles of shared nudity and exposure to the natural 
elements in terms of respect. It states: 

 Naturism is a way of life in harmony with nature characterised by the practice of 
communal nudity with the intention of encouraging self-respect, respect for others and 
for the environment.8 

 
107. Naturism, in other words, is a positive moral choice that has a number of benefits. In terms of 

a philosophical belief, this can be classified as a consequentialist ethical system: naturism is 
justified on account of the beneficial consequences of going naked. Accordingly, the outcome 
of naturist conduct is intrinsically linked to the context in which outdoor and communal nudity 
is experienced, focusing on its application and practice in situations which have associated 
benefits. A more specific way of categorising this argument in favour of naturism would be as 
a utilitarian belief. Utilitarianism is a subset of consequentialist ethics, a belief system that 
promotes actions which maximise happiness and well-being for as many people as possible. 
Nudity is not an end in itself, but a means to an end, according to such a formulation. 

 
108. A very clear example of such a consequentialist ethical argument in favour of naturism was 

expounded by the philosopher Bertrand Russell in a book written in 1929. As can be seen, he 
focuses on the context in which naturism is practised and the consequential benefits: 

 

109. There are also many important grounds of health in favour of nudity in suitable circumstances, 
such as out-of-doors in sunny weather. Sunshine on the bare skin has an exceedingly health-
giving effect. Moreover anyone who has watched children running about in the open-air 
without their clothes must have been struck by the fact that they hold themselves much better 
and move more freely and more gracefully than when they are dressed. The same thing is true 
of grown-up people. The proper place for nudity is out-of-doors in the sunshine and in the 
water. If our conventions allowed of this, it would soon cease to make any sexual appeal; we 
should all hold ourselves better, we should be healthier from the contact of air and sun with 

 
5 Clapham, Adam and Constable, Robin As Nature Intended (Los Angeles: Elysium Growth Press, 1986), pp 42-45. 
6 ‘Sun Bathers Assaulted,’ The Sunday Times, June 29, 1930, p18 [attached] 
7 Santos, Jacob David, ‘To the Frustration of Many a Birdwatcher: The Rise and Development of Naturism in Great Britain’ 
History and Classics Dissertations and Masters Theses, 2018, Providence College, Rhode Island, US, pp 48-49 
8 International Naturist Federation home page, accessed November 7 2020, https://inf-fni.org 
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the skin, and our standards of beauty would more nearly coincide with standards of health, 
since they would concern themselves with the body and its carriage, not only with the face. In 
this respect the practice of the Greeks was to be commended.9 

 
110. Bertrand Russell’s advocacy of communal and outdoor nudity in 1929 was written 

independently of the formal naturist movement. Yet it shows remarkable consistency with the 
other two overt statements in support of naturist belief listed above, the founding principles of 
the Fellowship of the Naked Trust in 1891 and the International Naturist Federation’s definition 
of naturism in 1974. All three of these independent philosophical arguments focus on the 
consequences of social and outdoor nudity, promoting the same three principles of its 
physical, moral and aesthetic benefits. Naturism therefore rests on a highly distinctive set of 
ethical principles, which have endured unchanged through considerable opposition and 
misunderstanding, demonstrating the coherence and endurance of a robust and consistent 
philosophical belief. 

 
111. It should be added that many naturists prefer simply to practise naturism without giving any 

thought to its conceptual or ethical underpinnings, stating simply that they enjoy spending time 
without clothes. In terms of systematic belief, such a naturist philosophy can be classified as a 
deontological ethical system, which means that its practitioners do not give much analytical 
thought to their belief in the general principle that nudity is simply a good for its own sake. A 
deontological approach to naturism is one that does not seek any justification or rationale for 
nudity, but rather believes that the over-arching principle that nudity is intrinsically good, 
regardless of context and consequences. Under such a philosophical outlook, an adherent of 
naturism would seek to demonstrate its universal truth by practising naturism in as many 
situations as possible. It is an equally valid and consistent philosophical belief, albeit one 
which is more likely to run into problems of harassment. It does also arise entirely from the 
centre of the naturist community and is entirely compatible with other naturist beliefs in terms 
of the practice of communal nudity. It simply puts higher value on the principle of nudity rather 
than the beneficial consequences of nudity. 

 
112. In other words, some naturists believe nudity to be good for its own sake, others believe that it 

causes good. Naturism today has such different philosophical approaches and encompasses 
many different ways in which naturism can be practised, a broad and non-judgemental 
community. It is also easy for others with a casual interest in practising naturism to participate 
on an occasional basis. This is common to many belief systems, both philosophical and 
religious, and the casual practitioner is much less likely to put themselves in a situation where 
confrontation or discrimination is possible. However even a one-off visitor to a naturist beach 
is benefitting from and aligning with the commitment of the core naturist community, those who 
are motivated by their much stronger attachment to it. Without people who believe in naturism 
there would be no pressure to create, protect, promote and populate the communal naturist 
areas which others can dip into. 

 
113. In conclusion it can be said that all naturists would recognise the arguments that naturism has 

physical, moral and aesthetic benefits along the lines outlined above. These benefits are 
commonly expressed in the community not as theoretical beliefs but in terms of the 
consequences of practising naturism. Any individual naturist might attach greater significance 
to one or two of these principles over and above the others, but they are accepted without 
controversy in any naturist setting or community. Yet the same principles concerning social 
nudity would prove highly controversial in almost any other context. This greatly clarifies the 
distinctive character of naturism as a consistent and enduring system of belief, one that is 
sufficiently differentiated from mainstream culture to require a degree of explanation and 
protection from misunderstanding. 

 
 
 
 

 

 
9 Russell, Bertrand Marriage and Morals (London: Allen & Unwin, 1929) pp116-7 
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Naturist Action Group - Submission on Hate Crime 
 

Appendix 2.  Examples of ‘hate’ action against  
     naturists 

 
114. We submit the following illustrative examples of antagonistic incidents motivated by hatred 

towards naturists. It is from a longer list of examples given to us by NAG supporters. We 
believe that the list highlights the need for naturism to be incorporated into revised Hate Crime 
law. Naturism could be a Protected Characteristic, either in its own right or as a subset of 
Philosophical Belief/Alternative Subculture. 

 
115. The incidents from around England and Wales are categorised according to the type of 

hostility: 
- Verbal abuse 
- Threats of harm 
- Physical actions and missiles thrown 
- Publication of untrue or harmful information 
- Poor policing 
- Stirring up hatred  
- Secondary harm 

 

Verbal abuse 
 

116. December 2018 Cleethorpes, Lincolnshire. A naturist, who was fully dressed, heard his 
next door neighbour call him a “F***ing pervert” as the neighbour was entering his own 
property. 

 
117. August 2019 Sherwood Forest, Nottinghamshire. Two male naturists were walking naked 

in Sherwood Forest when a family of four passed from behind on bicycles. The father was very 
abusive and told the naturists to ‘go behind a bush and do that’. The man treated the naturists 
as if they were a couple of naked gay men looking for somewhere to be intimate. The naturists 
were not gay. 

 
118. July 2020 Cuckmere Haven, Seaford, East Sussex. A naturist couple, male and female, 

had been bathing on the beach for 3 hours when a group of Muslim families walked past. 
Several of the male youths confronted the naturists about being naked. The naturists tried to 
explain that it was perfectly lawful but the youths, who were being verbally abusive, would not 
accept that it was legal. They insisted that it was indecent and that the naturists should get 
dressed. They behaved in an extremely confrontational manner. This incident caused great 
upset and distress for the naturists who had been using this beach for over 20 years without 
any problems. 

 
119. August 2020 Maidstone, Kent. A group of three naturists were walking in Mereworth Woods 

when the male driver of a large vehicle got out of his vehicle and hurled angry verbal abuse at 
them for several minutes. His first words to the group were "What the f*** are you on ?" 
implying that the group were high on drugs. He then ordered them to get dressed at once and 
never return. He told them that they were on private land even though they were on a public 
footpath. He accused them of ‘trying his patience’ even though he would not allow them to 
speak. His tirade was littered with the ‘F’ word and they were given no opportunity to say 
anything to him. Even though they had now dressed, he threatened to report them to the 
police. The three were very unnerved by this man’s behaviour. 

 

Threats of harm 
 

120. August 2012 Botany Bay, Broadstairs, Kent. A male naturist was leaving the beach after 
sunbathing naked whan a man from behind started shouting. The man caught up with the 
naturist as he walked away and was yelling “put your pants on”. The man called the naturist a 
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‘dirty pervert’ and a ‘paedo’. The naturist put his shorts on but the man continued his assault. 
He followed the naturist and slapped him on the side of the head then threatened to “kick his 
face in” if he was seen on the beach again. The man then followed the naturist along the 
beach and took photos of his face from very close range – within inches. 

 
121. April 2020 Chilwell Nottingham. A male naturist answered his front door after hanging out 

some washing while naked. It was the next door neighbour who had seen the naturist in his 
garden and called to confront him about it. The neighbour threatened twice that he would put a 
bullet through the naturist’s head. He also made references to the naturist’s ‘maggot’. As he 
left, he told the naturist to put some clothes on. The naturist reported this incident to the police 
but they were very unhelpful and seemingly tried to avoid him.  

 
122. September 2020 Sherwood Forest, Nottinghamshire. A group of four male naturists were 

walking in the forest. A male and female jogger ran past them but then the male turned round 
and came back towards them saying that what they were doing was illegal. He threatened to 
punch one of the naturists while using abusive language. He was stopped in his tracks as one 
of the other naturists used the camera on his phone and told him everything was being video 
recorded. The couple then ran off shouting abuse. 

 

Physical actions and missiles thrown 
 

123. May 2012 Portsmouth WNBR.  While the riders were passing a Public House, a male 
customer threw the contents of his beer glass over one of the riders. He then stood waving his 
arms and shouting "F***ing Perverts" at the passing riders who found it very upsetting. It later 
emerged that the man was inebriated but the police took no action against him. 

 
124. June 2017 Cardiff WNBR. The procession of cyclists arrived at a river where they had 

planned a swim. As a few of them got into the water, they were verbally abused by onlookers. 
Most of them returned from the water but the verbal abuse continued. One of the people in the 
water was threatened by a man threatening to hit him with a kayak paddle. The WNBR 
procession of naked cyclists continued across a footbridge and was pelted with stones and 
pebbles from the river. 

 
125. July 2019 Clacton WNBR. A male member of the public hurled eggs and shouted obscenities 

at the participating riders. He was subsequently arrested and a prosecution, delayed by Covid-
19, was under way in Essex during October 2020. 

 
126. July 2020 Cotherstone, Teesdale, A group of four naturists were walking naked on public 

land and passing a farm yard when the female resident started ranting ‘Put some clothes on; 
this is a public footpath’  several times and sprayed the group with cold water from a hose 
pipe. 

 
127. August 2020 Macclesfield, Cheshire. A lone naturist jogger was jogging naked in The Peak 

District when he was confronted by a man who physically blocked his path. The man chased 
the jogger back along the path while setting his dog on him and threatened to hit him with a 
piece of tree branch that the man was waving about. The naturist jogger reported this to the 
police and but they were very unhelpful and told him that he was ‘asking for it’. 

 

Publication of untrue and harmful information 
 

128. November 2019 Country Park Woods, Didsbury, South Manchester. A group of four 
naturists (two male and two female) were picking mushrooms while naked when a family of 
passer-bys started to take photos of them. The passer-bys subsequently reported the incident 
to the Manchester Evening News who ran a very negative article with a headline describing 
them as “Two naked 'hippy' couples” implying a sexual element. This caused extreme 
humiliation for the naturists – especially the females who are still very traumatised by it. 

 
129. August 2020 Macclesfield, Cheshire A naturist jogger has been the focus of a very negative 

and humiliating Facebook campaign by Macclesfield Police claiming “naked Man Alert”. This 
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prompted the press to run stories saying that he was being ‘hunted’ by the police. When the 
naturist asked for the Facebook post to be removed, the police were aggressive and verbally 
abusive to him and said they would be able, if necessary, to find people who would state that 
they were harassed and distressed by him. 

 

Poor policing 
 

130. Spring 2012 near Boughton, Notts. A male naturist had walked naked about 9 miles through 
Sherwood Forest when he met two men fishing. The naturist put his wrap on before meeting 
the fishermen and had a pleasant chat with them. He walked away from them and through a 
field about 2 miles away from Ollerton. They saw him walking naked from a distance and 
informed the police. The police reaction was completely unacceptable and disproportional. 
They sent a helicopter and 5 police cars to find the naturist. When they found him they treated 
him like a criminal, handcuffing him, and a female police officer lifted his wrap to see that he 
was wearing nothing underneath it. She called him a dirty bas***d and told him he was ‘going 
down’. He was arrested, locked up for 7 hours, photographed, DNA swabbed and fingerprinted 
and, after making his statement, released with an apology from the interviewing officer and 
told he had done nothing wrong. This caused the naturist a lot of unnessary distress. 

 
131. September 2018 Cleethorpes, Lincolnshire. Two police PCSO’s visited a naturist’s property 

due to a complaint from a neighbour about nudity. One of the police PCSO’s called the 
naturist and his partner “perverts” as he left the property. The naturist was very dismayed by 
the police attitute.  

 
132. June 2019 Colwick Woods, Nottingham. A male naturist had been seen regularly walking 

naked in local woodlands. As a result, he suffered several intimidating police visits to his home 
following countless complaints to the police by members of the public. In every case, the 
police had tried to pressure the naturist, telling him that he was breaking the law even though 
no laws were being broken. This demonstrated a hostile attitude by the police officers 
invovled. 

 

Stirring up hatred 
 

133. March 2019 Sandcastles Water Park, Blackpool. A naturist was surrounded by a group of 
about eight so-called ‘paedophile hunters’ whilst trying to enter the Sand Castles naturist 
event at Blackpool. With no justification, they called him a paedophile and used foul language, 
surrounding him and holding camera phones in his face. Footage of the incident was put on 
Facebook and it was made to look as if he was a paedophile. He was fully dressed at the time 
and it was simply a naturist going to the Naturist Swim. 

 
134. June 2019 London WNBR. As the procession entered Whitehall, a group of people blocked 

the route shouting various insults at the riders. The verbal insults included ‘paedophiles ‘and 
‘perverts’ among other obscenities. The people, who were carrying Union Jack flags, were 
very aggressive and shouting about children seeing the riders. The police response to this 
action was quick and they dealt with the demonstrators in a commendable way. 

 

Secondary Harm 
 

135. March 2019 Sandcastles Water Park, Blackpool. Two grandparents, their daughter and 
three grandchildren were sworn at and called paedophiles whilst trying to enter the 
Sandcastles swimming complex at Blackpool. One of the ‘paedophile hunters’ stood in front of 
the grandmother and held a camera in her face calling her a paedophile and used other foul 
language. The whole family were filmed going into the Water Park causing the grandmother 
and her grandchildren, including a 6 year-old girl, much distress. Footage of the incident was 
put on the internet making it look as if these people were Paedophiles. This caused even 
greater distress and exposed the children to ridicule from other children who subsequently 
saw the footage on the internet. 

 



 
 

 
 
 
 
 
 

Law Commission Consultation on Hate Crime Laws 
 

Introduction 
 

This response is from the Older People’s Commissioner for Wales and members of 
the Abuse Action Group (listed in the appendix). 

The functions of the Older People’s Commissioner, an independent statutory role, is 
to: 

• Promote awareness of the interests of older people in Wales and the need to 

safeguard those interests 

• Promote the provision of opportunities for, and the elimination of discrimination 

against older people in Wales 

• Encourage best practice in the treatment of older people in Wales 

• Keep under review the adequacy and effectiveness of law affecting the interests of 

older people in Wales 

The Office of the Commissioner has been in existence since 2008 and has built up 
considerable experience in the issues of crimes against older people, abuse, and 
access to justice both through its casework service helping individuals, and in relation 
to policy and practice overall  

The Commissioner met with representatives of the Law Commission in November 
2020 to discuss the issues related to older people and this response reflects the 
points raised during that meeting. The Commissioner and the Action Group on Abuse 
have discussed the proposals, drawing on the expert knowledge and experience of 
the individuals and organisations that are members of the Group     
 

Overview 
 

We welcome this consultation and the opportunity to include age in hate crime law. 
We believe that age must be included and respond to the specific questions on this 
setting out our reasons  We also believe that age should be included in ‘stirring up’ 
offences  

 



The questions follow the numbering in the full consultation document. 

Question 15 - Should age be recognised as a protected 
characteristic for the purposes of hate crime law? 
 

Age should be recognised as a protected characteristic for the purposes of hate 
crime law. The reasons for this are: 

• It gives parity to age as a protected characteristic whereas omitting it would suggest 

a lower order of importance and at a time when other groups are rightly being 

included would be a retrograde step    

• There is evidence that older people can be particularly targeted by criminals on the 

basis of their age, for example financial crimes.  

• Ageism – ‘the stereotyping, prejudice and discrimination against people on the basis 

of their age’ - is prevalent in society and its consequences are serious  In a survey 

carried out for the Commissioner, almost 1 in 8 older people in Wales (12% aged 

60+) feel that they have been discriminated against because of their age  Ageist 

language and actions have been seen during the pandemic and we have heard 

examples of people being verbally abused in public because of their age. 

• Excluding crimes against older people could suggest that they are not as serious as 

other crimes. 

• Including age gives courts the power to enhance sentences which will also help to 

give greater recognition of the impact that crimes have on older people; it could also 

act as a deterrent to those intending to commit crimes against older people. 

• Many thousands of older people experience abuse which may include physical 

abuse; domestic violence; sexual abuse; psychological or emotional abuse; financial 

or material abuse; organisational or institutional abuse; neglect or acts of omission; 

and coercive control  Recent research conducted by the charity Hourglass indicated 

that at least 2 7 million people over the age of 65 in the UK have experienced abuse, 

this is nearly one in five  Including age in hate crime legislation is a necessary part of 

taking successful action to prevent abuse and to support those who experience it  

 

Question 16 - Should any age-based hate crime protection be 
limited to ‘older people’ or include people of all ages? 
 

As discussed with the Law Commission and referred to in the consultation document, 
limiting age-based hate crime to older people would be a powerful statement about 
the discrimination and abuse that older people can face, and it would make it clear 
that older people were protected by hate crime law. However, we believe it would be 
right for people of all ages to be included but that in communications about the 
changes to the law older people should be explicitly referenced as a group covered 
by the legislation.  
 



Question 23 - Should the current motivation test be amended so 
that it asks whether the crime was motivated by ‘hostility or 
prejudice’ towards the protected characteristic? 
 

We believe that the current motivation test should be amended so that it asks 
whether the crime was motivated by ‘hostility or prejudice’.  This test would better 
encompass ageism as a motivating factor. 

 

Stirring up offences 
 

The consultation asks about extending stirring up offences to other protected 
characteristics but does not include age. We believe that age also needs to be 
included given the existence of ageism and age discrimination.  

Over the last few months, we have heard examples of older people being verbally 
abused in public because of their age  For example, an older person being referred to 
as a ‘bed blocker’ (suggesting that they are somehow taking up a hospital bed that 
should be available for someone else), and an example of an older person being told 
‘I hope Covid does for you’. If age continues to be excluded it could give the 
impression that ageist speech and stirring up hostility against older people is 
acceptable   
 

Conclusion 
 

We strongly support the inclusion of age in hate crime law and view this as a 
significant step forward in better recognising the impact of abuse and ageism and 
strengthening protections for older people. We would be pleased to provide further 
information and to discuss our response in more detail with the Law Commission  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



Appendix 
 
Abuse Action Group 
Co signatories (Action Group to End Abuse of Older People in Wales):  
 
Association of Directors of Social Services Cymru  

Age Cymru 
BASW Cymru 

British Association of Social Workers 

Both Parents Matter 

Care Inspectorate Wales 

Church in Wales 

DEWIS Choice 

EROSH 

Hourglass Cymru 

National Independent Safeguarding Board Wales 

National Trading Standards Scams Team 

Neighbourhood Watch 

NHS Wales Safeguarding Network 

Public Health Wales  

Royal College of Nursing Wales  

Shared Regulatory Services  

Trading Standards (Wales representative) 

Wales Violence Prevention Unit 

Welsh Ambulance Service Trust 

Wales Council for Voluntary Action (WCVA) 

Welsh Women’s Aid  

West Wales Domestic Abuse Services 

Welsh Local Government Association 

 

The Older People’s Commissioner for Wales 

 
 
The Older People’s Commissioner for Wales 
Cambrian Buildings 
Mount Stuart Square 
Cardiff 
CF10 5FL 
Phone: 03442 640 670 
Email: ask@olderpeoplewales.com 
Website: www.olderpeoplewales.com 
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Professor Ian Cram, school of Law, Leeds University 

 

Hate Crime Laws  A Consultation Paper  

 

I do hope the Commission doesn’t mind my identifying and responding the key issues that I 

believe this Consultation Paper raises (as opposed to the questions you have expressly 

sought response on)  As you will see, I am more concerned with issues of principle that 

underpin the law in this area. I have serious substantive questions of the Commission that I 

would hope to see addressed in its subsequent response   I am happy to be cited and 

identified in your subsequent report. In fact I sincerely wish this.  

 

General Comments  

There is so much to dislike and be concerned about in this paper that it is difficult to know 

where to start   

In general it would be a concern that the Law Commission is proposing to cleanse public 

(and private) debates to the point where, as a matter of law (and thus legal sanction), we 

have to treat each other with the respect accorded to speakers in a university seminar. 

Perhaps no surprise given the authors’ backgrounds  It does not sit at all well with the notion 

of contested debate in a democratic society where citizens take seriously debates on social 

issues  Apart from the real threat of self censorship (and the disproportionate criminalisation 

of less articulate, less formally educated speakers), using criminal law to secure the goal of a 

more inclusive society looks clumsy handed and counter-productive. The Consultation sadly 

undervalues the ways in which ideas of individual dignity and equal worth can be signalled 

and reinforced without resort to the criminal law by counter speech and actual policy 

practice  

I wonder how much thought has been given to the concept of citizenship in a mature/stable 

liberal democracy and what this entails for speech about public matters  It simply doesn’t 

feature in chapter 3 on Rationales where, inadequately,  lip service is paid to a selective set 

of free speech concerns  To my thinking,  the idea of a citizen in a liberal democracy 

requires that each of us has the justified sense that we have the ability to shape law and 

policy making through our contributions to the public sphere  This promotes the citizen’s 

identification with the state and a greater willingness to accept policy outcomes. Where a 

citizen is denied the freedom to communicate his/her views, this undermines the democratic 

legitimacy of policy outcomes  The only major constraint on this freedom occurs where the 

exercise of my freedom all other citizens are prevented from speaking, not just those who 

are offended or feel hurt by my comments    Where I am prohibited from speaking because a 

group of fellow citizens ‘feel’ my contributions to be ‘hateful’,   however defined  a  

questionable trade-off occurs whereby the loss to democratic legitimacy    that happens 

when my freedom to speak is lost (and I become alienated from public discourse) and 

sacrificed in the pursuit of a more inclusive polity  There is an  individualistic basis of public 

discourse through which each of us participates in collective self-determination. This 

requires that the freedom of speakers must trump the claims from groups ‘injured’ by speech 

(and prevented inter alia from going shopping as Rumney states!)  Surely, in a democracy  

we might find ways to both foster and demonstrate a degree of fortitude and self-confidence 

(as an increasingly significant number do on social media) to enter the arena of public 

discourse  ways that do not require buttressing  by the coercive penal laws of the state. 

Otherwise, in large heterogeneous countries where conflicting groups dispute with each 

other in the political realm, the logic of closing down political discourse on matters of 
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legitimate difference of opinion (eg immigration, asylum laws, transgender matters, EU 

membership) in order to minimize others’ feelings of unease and estrangement is virtually 

unstoppable.   

Without a strong cultural and political commitment to robust expression,(remember that both 

Article 10 and the precepts of an participatory democracy such as ours would insist that 

political expression should enjoy the greatest degree of protection in comparison to other 

types of expression) majorities in legislatures would use contents and viewpoints based laws 

to prescribe what opinions may be held and how they might be expressed  The dangers of 

this are clear.  If a person can’t criticise the level of begging on the streets of our towns and 

cities for fear of being accused (wrongly) of inciting hatred of homeless persons, how might 

such persons contribute to a debate about homelessness and state obligations to this class 

of vulnerable person. 

Consider moreover  if a future government extended hate speech laws to cover whole new 

areas  the robust criticism of the EU employees, of trades unionists, of NHS workers, or 

overweight persons  etc- on the basis that some of the people in those groups felt targeted 

and the subject of others’ hostility or ill-will. Even assuming that such laws could be narrowly 

defined (which I doubt), the question that must arise is to what extent would democratic 

debate be compromised? Sadly the Law Commission does not appear to have expended 

much thought on this critical question  What would be happening here in the examples 

above is that the state would have selected and criminalised disfavoured types of speech on 

account of their content and viewpoint  The asymmetry of the law is clear  A speaker who is 

hostile towards private health care employees is not made criminally liable. A speaker who is 

hostile towards non-union workers is not criminalised. When new laws embark upon 

piecemeal extensions of hate speech laws as proposed here, there will always be those who 

still fall outside the newly expanded category of protected person. Falling back on the 

‘protected categories’ in equality law as the Commission does as a means of formulating 

new laws   expands  the current focus of anti-discrimination law from treatment of persons 

at work and in schools, education and the public sector  into more generally applicable 

criminal provisions. 

 

 

Meanwhile, each time the categories are expanded, the greater the loss of speech freedoms 

to comment on areas of legitimate public debate. 

 I strongly dispute the idea that the blunt and often counter-productive mechanism of law 

should be used to enjoin persons to behave civilly to each other  Civility norms intrude into 

valuable forms of criticism and protect the status quo in ways that are stultifying.   

 

The Law Commission needs to recognise that some of the positions it has given credence to 

in its Consultation Paper show liberalism’s intolerance on the part of the state towards 

dissenting opinion. Dissenting opinion lies at the heart of democratc politics. Failure to 

safeguard it and give it breathing space will render it a chimera and present a wonderful gift 

to the opponents of liberal democracy. 

 

It is plainly wrong to claim as the Commission does at 1 31 that hate speech crime does not 

usually give rise to any ‘significant freedom of expression issues’. What of Norwood v DPP 

(‘Islam out of Britain’) ? What of Hammond v DPP?  Many today would class the actions of 

Norwood and Hammond as instances of hate speech. (Does the Commission I wonder?) 

Arguably, it is the weakness of domestic protection for the speech in the above cases is the 

real problem, striking as it does at the free and equal participation of persons in the framing 
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of law and policies  In my view it should be perfectly possible to argue publicly and privately 

in terms that Islam and/or sharia law is anti-thetical to democracy. Does the Law 

Commission agree? What such rulings do is strike at the very capacity of the people to 

govern themselves   Why has the Commission shown little interest in addressing these 

concerns that go to questions of democratic legitimacy? 

 

What confidence does the Commission have that its proposals would not simply drive hateful 

expression underground?   

 

What confidence does the Commission have that its proposals will NOT be given ‘speech

hostile’ interpretations by criminal justice agencies that, however well-intentioned, give 

excessive legal protection to ‘feelings’.  

    

Fundamentally what is misconceived in this document is the authors’ idea that law 

can create respectful societies. This is flawed. If one believes that authentic 

communities of respect are created through the spontaneous and unselfish actions of 

its members who recognise and form bonds with their fellow citizens, then what the 

Law Commission appears to be endorsing is a ‘coerced community’ where an 

individual is forced to do engage in the equivalent of saluting the national flag or 

participate in religious observance or publicly espouse certain values and/or refrain 

from espousing others. This amounts to foisting an ersatz community through force 

of the criminal law. The proposals may create more ‘free speech’ martyrs. It is unlikely 

to stop people having private thoughts of which members of the Law Commission will 

object to. I suppose the logical response to this to penalise the expression of speech 

inside a private place. I worry. The state is entitled to expect a degree of robustness 

from all its citizens when they enter the public sphere (and should expend resources 

to attain this goal). To base criminal law on the ‘feelings’ of others is, however well-

intentioned, a retrograde step that effectively allows speech boundaries to be 

determined by the most mentally fragile among us. This cannot be healthy in a 

democracy.    

 

 

Question 1 - I dont think a case has been made for a single Hate Crime Act. Indeed current 

legislation should be narrowed down to cases where intentionally expressed hostility towards 

a person or group is likely to lead to immediate unlawful physical harm being inflicted on that 

person or members of that group. Speech alone (where it does not create a real threat of 

immediate violence) should not be an offence, no matter how abusive or offensive  The 

feelings of the target should not be made legally relevant to the question of criminal liability.  

It is not clear why the existing laws of public order and incitement are thought inadequate to 

deal with situations where persons are made reasonably to fear a threat of violence. Where 

the targeted person is merely made to feel that others disapprove of an aspect of that 

person’s identity, conduct, I don’t consider this a legitimate area for the criminal law to 

venture   

  

The lack of clarity that the Commission is concerned by could be addressed of course by 

repealing some of the existing criminal laws  That clarity can be gained in this way does not 

seem to figure in the Commission’s thinking. Why is the Commission so apparently 

unconcerned by the lack of clarity for contributors of public discourse? Could it be that it has 

been conferring with a rather limited class of consultees thus far? 
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Question 62 - The idea of a Hate Crime Commissioner plays further into ideas of 

vulnerability and victimhood rather than investigating ways in which the state might more 

effectively signal equal worth and dignity   

It appears a symbolic gesture to placate those who wish to close down speech that makes 

them feel uncomfortable   

Conversely, if this deeply flawed idea was mistakenly to gain traction, could we also please 

institute a Commissioner for the Protection of Free speech? This office might prove valuable 

in challenging police forces that wholly erroneously think it is their duty to investigate ‘non

crime hate speech’  a number of instances are reported in the media  Is this really a good 

use of policing resources? 
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On the other hand, we recognise the value of recognising gender in a hate crime framework, 
particularly in the context of street harassment, and especially when addressing street 
harassment of veiled Muslim women. The harassment of veiled Muslim women in public spaces is a 
key example not only of the intersections of lived experiences in terms race, religion and gender, but 
of the importance of acknowledging gender and misogyny  As summarised by Mason-Bish and 
Zempi: “street harassment, a seemingly “invisible” harm, hinders veiled Muslim women’s mobility, 
infringes on their access to public spaces, and even forces them to alter their behaviour. To this end, 
veiled Muslim women feel excluded, dominated, oppressed, and violated. Acting as “public 
gatekeepers,” men establish the rules of veiled Muslim women’s participation in the public sphere, 
which further genderises the street. In this respect, street harassment “punishes” veiled Muslim 
women who participate in the street for not performing gender appropriately. Typically, most men 
view the occurrence as harmless and even desired by women, whereas most women resign 
themselves to the inevitability of the acts and the absence of a vehicle to remedy such harm (Laniya, 
2005)”.18  
 
However, by applying a gendered hate crime lens only to public displays of VAWG, we erase the 
majority of experiences which take place in private, and add to an already complex legal framework, 
as discussed below in relation to ‘carve out’ provisions for certain forms of VAWG. 
 
Greater evidential burdens and difficulties in prosecuting.  

1  Existing issues exacerbated  The majority of VAWG is not reported or progressed through 
the criminal justice system at all. There is currently a case against the CPS for their alleged 
failings in prosecuting rape 19 Adding these failures to the difficulties in prosecuting fleeting 
instances of sexual harassment that could be captured under sex/gender hate crime laws, is 
complicating an already difficult landscape for women and girls. Concerns about reporting 
are heightened for some Black and minoritised women and girls, who can feel criminalised 
themselves when reporting.20 This is also true for migrant women with insecure immigration 
status or no recourse to public funds, who may instead be subjected to immigration controls 
or refused support on reporting.21  
Even if enhanced sentences can be delivered for VAWG crimes, it is notoriously difficult to 
get a case to trial, let alone conviction and therefore the impact of hate crime reform will be 
limited. The report to conviction rate for rape currently stands at less than 2%. 
 

2. Proving Hostility. Amongst other issues, consent (or lack of) in sexual offence cases is 
incredibly hard to prove at present  If gender/sex was an aggravated or standalone offence, 
it would add to the evidential burdens by creating a need to also prove hostility based on 
gender/sex, making it even more difficult to secure a conviction  The majority of VAWG 
offences happen in private, making it incredibly difficult to prove that, for example, a 
gender-based slur was used at the time.  
In addition, most perpetrators of VAWG are known to the survivor, which would arguably 
make it more difficult to demonstrate hostility in a complex abusive relationship which does 
not appear as such on the face of it  Recent changes to domestic abuse legislation have 

 
18 Mason Bish, Z  and Zempi, I  (2019)  Misogyny, Racism and Islamophobia: Street Harassment at the Intersections. 
Feminist Criminology 14(5), 540-559. 
19 EVAW  (2020)  Court of Appeal grants permission for judicial review of CPS Rape Policy  women’s groups delighted  
Available at: https://www endviolenceagainstwomen org uk/court-of-appeal grants permission-for-judicial review-of-cps-
rape-policy-womens-groups-delighted/   
20 Giorgia, H  Many women of color don't go to the police after sexual assault for a reason  The Guardian, 25 March 2015  
Available at: https://www theguardian com/commentisfree/2015/mar/25/women of-color-police-sexual assault-racist
criminal justice     
21 Imkaan  (2018)  From the Margin to the Centre: Addressing Violence against Women and Girls Alternative Bill October 
2018. Available at: https://www sistersforchange org uk/wp-content/uploads/2019/03/82 Imkaan alternative-bill pdf   
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meant that coercive and controlling behaviour is now finally recognised22. There is a 
risk that introducing a need to prove hostility would undo this progress as 
prosecutors and courts will be asked to narrow their focus to one of hostility. Add to this the 
concerns around the disclosure of irrelevant third-party material and digital device data, 
which is routinely screened to test a complainants’ credibility and the proposed reforms 
become even more dangerous. Messages of love and affection from a perpetrator, or even a 
perpetrator’s history of abuse against men, could easily be used by the defence to show that 
the perpetrator was not motivated by hate or hostility against women and the complainant 
is lying  We suggest that rather than assisting the recognition of VAWG, the proposed 
reforms instead add to the defence’s armoury of myths and stereotypes used to cast doubt 
in a jury’s mind. The arguments apply even if there was a lesser requirement to prove that a 
perpetrator was motivated by prejudice   
 

3  Jurors’ understandings  We know that rape myths and stereotypes feature heavily in the 
minds of the general public, and by default, jurors. Contrary to the view that including 
gender/sex in a hate crime framework would lead to greater understandings of VAWG as a 
structural issue rooted in power and control of women, we believe that this is overly 
optimistic and predicated on jurors having some understanding of the systematic oppression 
of women and girls. There debate about the extent to which VAWG is a hate crime is a 
complex one. Without training, knowledge that cannot be expected to be adequately 
relayed to jurors. As Perry notes: “For lay people, for law enforcement, they don’t really 
understand what ideology is. They don’t understand that patriarchy and misogyny are 
ideologies, are world views  They think they’re individual attitudes, and that’s very 
different”.23 At best, trials will be slowed down due to their more complex nature, 
potentially exacerbating the trauma that complainants already experience in the criminal 
justice system  At worst, convictions will be even more difficult to obtain  
 

Data collection   
It is argued by many that including sex/gender as a protected characteristics would support better 
data collection on non criminal forms of VAWG  However, as submitted by Vera-Gray and Fileborn,24 
this argument is questionable, for 3 main reasons: 

a. Reports of misogyny hate crimes are arguably the ‘tip of the iceberg’25 when it comes to 
VAWG  Focussing on hate crime provisions to collect data on non criminal forms of 
VAWG is dangerous in that it may hide the extent of the issue. 

b  The evaluation of recording misogyny hate crime in Nottingham showed no change in 
reporting levels, and so did not aid better data collection. 

c  This argument further risks a system whereby only police reported incidents are seen as 
representing women’s experiences. We know there is huge underreporting of VAWG 
and so this is a dangerous move which could lead to unintended consequences, such as 
the diversion of funds out of the areas that need it but which experience low reporting 
levels. 

 
Survivors’ ability to frame and recover from their experience.  

 
22 Section 76, Serious Crime Act 2015. 
23 Perry, J  (2008)  The ‘perils’ of an identity politics approach to the legal recognition of harm  Liverpool Law Review, 29, 
pp  19 36  
24 Ibid, note 8  
25 Bates, L  (2016) ‘Six things we’ve learned about misogyny hate crime’, The Guardian, 22 September 2016. Available at: 
www theguardian com/lifeandstyle/womensblog/2016/sep/22/six-things-weve learned-about-misogyny-as-a hate. 
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Many survivors do not see their experience as rooted in hate/hostility, and asking them to 
frame their experience in this way would arguably add additional barriers to reporting and 
making sense of violence and abuse in journeys of recovery.  
 
EVAW conducted research into this subject in 2007 and a respondent to their survey suggested that 
“it is hard enough to admit what has happened and report it without then having to say that 
someone who loves you has committed a hate crime against you  Psychologically this would be 
incredibly hard I think and be an extra barrier, not a solution”.26 
 
The vast majority of clients of Rape Crisis centres carry self blame and shame. Much of Rape Crisis 
practitioners’ work focusses on unpicking and challenging these notions, and helping women and 
girls to reframe their experiences  By readjusting the frame, we risk complicating the issue further 
and adding to existing confusion.  
 
Resources. 
The VAWG support sector is already chronically underfunded  As of March 2020, 8,444 survivors 
were on Rape Crisis member centre waiting lists for support from Rape Crisis centres nationally. 
Some campaigners believe that recognition of VAWG in a hate crime framework would bring about 
more funding, however we believe this to be optimistic at best. As one respondent to Gill and Mason 
Bish’s research noted: ‘hate crime status has not led to any benefits for those victimised—whereas 
[the] VAW label led to funding made available to Refuges, Rape Crisis Centres (RCCs), Sexual Assault 
Referral Centres (SARCS) as well as positive policing strategies”.27 Though it may be true that more 
resources have been afforded to hate crime survivors since this research was conducted, it is still not 
comparable to those afforded to VAWG survivors. And this is still not enough, without adding a hate 
crime label to VAWG. 
 
The proposed reforms risk a loss of focus on VAWG, competition between competing victim 
categories whose support services are already struggling, and an already overburdened criminal 
justice system being further stretched. We question whether focus may be better placed on 
improving the response to VAWG and providing more resources to aid support services and change 
attitudes. 
  
Lack of consensus  
There is no clear agreement amongst academics, service providers, or survivors themselves 
regarding the suitability of gender/sex as a protected characteristic, and how it will fit into the 
framework. Vera-Gray and Fileborn raise queries about public support signalled through government 
surveys and the Nottinghamshire evaluation  Further, there are issues with accessing the criminal 
justice system for Black and minoritised women, as touched on above, and “there is an ethical 
imperative for feminists engaged in any form of police or criminal justice advocacy for women to 
seriously contend with its implications for racial injustice – something brought into sharp focus 
through the global Black Lives Matter movement”.28 

  
Changing attitudes.  
Many claim that the proposed reforms would hold symbolic significance  However, this has not been 
the case, in our view, for other forms of hate crime based on existing protected characteristics, 
where there are still high levels of offences being committed. This argument does not, in our view, 
outweigh the risks. 
   

 
26 Ibid, note 1, pp 16  
27 Ibid, note 1, pp 12   
28 Ibid, note 8  
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The Law Commission  
By email:   hate.crime@lawcommission.gov.uk 
 

23 April 2020 
 
Dear Sir Madam, 
 
We, the members of the Federation of Ambedkarites and Buddhist Organisations UK, FABO UK) are 
deeply disappointed that the Law commission does not intend included caste to the Hate Crime 
Laws. It appears that the Law Commission has been swayed by the Government’s politically 
motivated decision not to implement the pro equality law accepted by Parliament in 2013   
 
Caste and Caste based discrimination and harassment are social and cultural issues brought with 
them by the South Asia diaspora. There are nearly 4 million (2011 census figures) people from India, 
Pakistan, Bangladesh, Burma, Nepal, Sri Lanka) in Great Britain. Caste and Caste-based 
discrimination (CBD) impact on all of these citizens. Evidence of CBD has been established in a 
number of government-commissioned and independent reports. The government has said no one 
should suffer discrimination and harassment as a result of their caste   
 
The Equality and Human Rights Commission (EHRC) supports the implementation of the law to add 
caste as a protected characteristic under race in the Equality Act 2010. In its response in July 2018 to 
the government’s decision to repeal the law, the EHRC said ‘The government has a crucial 
opportunity to improve legal clarity and has taken a step back by looking back to repeal the duty to 
include caste as an aspect of race in the Equality Act 2010’.   
 
If somebody makes anti-Jewish, anti Islam or anti Christian remarks, they are considered offensive 
but if a person is harassed or taunted because of his/her caste, the law is not clear  
 
Considering the flaw in the legislation and give protection to the victims of Caste based 
discrimination, we urge the Law Commission to add caste to the Hate crime. 
 
 
Yours faithfully, 
 
Arun Kumar 
General Secretary 
Federation of Ambedkarite and Buddhist Organisations, UK 
07909828750 
 
 
 
  
 



 

FREE SPEECH UNION 
 

HATE CRIME LAWS (CONSULTATION PAPER 250) 
 
 
In the Free Speech Union we have read with great interest the Commission’s Consultation 
Paper No 250, “Hate crime laws”. We would like to make a number of submissions in 
connection with it.   
 
 
 
1. Introduction 
 
Before dealing in detail with particular Consultation Questions we would like to make a few 
points by way of introduction  
 
(a) We have difficulties with many of the rationales for criminalising speech which the 
Commission advances in Chap.3, at Paras.3.77 onwards – notably, emotional harm and 
the expression of state disapproval. Of course, we accept that speech that will whip up 
immediate violence or crime may legitimately be curtailed, as it can in the US despite the 
existence there of the First Amendment  But as regards rationales going further than this, 
we are unconvinced. For example, we obviously do not wish to see anyone suffering from 
emotional harm or social exclusion, and we would like our society to be socially cohesive. 
But we do not think it generally legitimate to limit speech in order to achieve these aims. 
Again, it is our strong view that the suppression of ideas and opinions, and their targeting 
by the state as worthy of punishment (or extra punishment) as an exercise in the 
expression of community disapproval of particular attitudes1, is far too high a price to pay 
in this connection.  
 
(b) We are also disappointed by the Consultation Paper’s lack of clarity regarding the 
rationales for criminalising speech  To protect public order? To prevent the emotional and 
psychological harm of discriminatory hatred? To combat ideas that are harmful to 
democracy? In practical legal terms, it is not clear at 3.72 onwards on what basis the 
proposed interferences with freedom of speech could be justified as compatible with the 
European Convention on Human Rights  In enacting previous hate speech laws, 
Parliament’s stated intent was to protect public order and peace  Stirring up was identified 
as a threat inasmuch as it constituted ‘fomenting’ or ‘inciting’. The Commission suggests at 
18.178 (cf. also 18.181 and 18.292) that the mischief is the ‘promoting’ of hatred. We 
suggest that the criminal law has no legitimacy nor expertise in regulating the promotion of 
ideas, good or bad  If the Commission proposes to diverge from the rationale of previous 
hate speech legislation, then this aim should be clearly stated to ensure that:  
 

i) Parliament, in responding to the proposal, can directly address and debate this new, 
and to our mind strikingly illiberal, rationale;  

ii) ministers, in laying any Bill arising from the proposal, can understand clearly the 
grounds on which the Bill should warrant a statement of compatibility under section 
19 of the Human Rights Act 1998; and 

 
1 It follows that we have difficulty with accepting the premise in articles like M Walters and J Tumath, 

“Gender hostility, rape and the hate crime paradigm” (2014) 77 Modern Law Review 563 that it is 
justifiable to tie punishment to specific opinions under the rubric of state-expressed denunciation. 



iii) judges, in interpreting and applying the new or amended provisions, can divine its 
legislative purpose  

 
(c) Our approach is overall that a very good reason, based on clear and present danger, 
needs to be advanced before the expression of any opinion can be legitimately 
suppressed. The presumption must in our view be strongly in favour of free speech despite 
perceived social harms, not free speech subject to the need to prevent social harms  Put 
another way, we are concerned that in places in this report there seems to be an 
underlying message that there are far too many psychologically harmful things individuals 
are allowed to say to and about one another, and that for this reason there is a clear 
justification for clamping down on such things. 
 
(d) We also are on principle unhappy with any scheme of limitations on speech divorced 
from the actual intention of the speaker, or based on a likelihood of harm that might have 
been, but was not, known to the speaker. Anything likely to engender an attitude along the 
lines of “Be careful of the effects of what you say, or you may find yourself being 
interviewed by the police” is not, in our view, something to be encouraged in a liberal 
society  
 
2. Specific answers 
 
Our answers to the individual consultation questions, which by the way we see as very 
well-drafted and pertinent, appear below  
 
 
 
 
Consultation Question 1. 
 
We provisionally propose that a single “Hate Crime Act” be used to bring together 
the various reforms to hate crime laws proposed in this paper. This could include: 
 
• shifting the substantive aggravated offences currently in the CDA 1998 and the 
stirring up hatred offences in parts 3 and 3A of the POA 1986 to the new Hate Crime 
Act; 
• making amendments to the enhanced sentencing provisions (currently in the CJA 
2003 but planned to move to the Sentencing Code) and the Football (Offences) Act 
1991; and 
• if a Hate Crime Commissioner is to be introduced, the establishment of this office 
and its powers. 
 
Do consultees agree that hate crime laws should, as far as practicable, be brought 
together in the form of a single “Hate Crime Act”? 
 
 
If one accepts the broad range of suggestions made in the Consultation Paper, in 
particular the approximation of the laws relating to racial, religious, etc  hatred so as to 
remove differential treatments, then what is put forward here certainly makes sense  As 
will appear below, however, this is a very big “If”. As an organisation, we have grave 
reservations about many of the measures proposed.  

 
 



Consultation Question 2. 
 
We provisionally propose that the law should continue to specify protected 
characteristics for the purposes of hate crime laws. 
 
Do consultees agree? 

 
(a) As a free speech society, our interest in hate crime laws (as against pure hate speech 
laws of the kind referred to in Ch.18 of the Report) is of a limited nature. As a general rule, 
we will restrict our comments on the hate crime section of the proposals (i.e. Consultation 
Questions 1-39) to hate crime concepts in so far as they affect speech-based crimes, 
rather than (say) assault or criminal damage: for example, the offence of sending a grossly 
offensive electronic communication under s 127 of the Communications Act 2003, or the 
various offences under s.5 of the Public Order Act 1986. 
 
(b) We note that the Commission’s terms of reference do not include any questioning of 
the principle of more severe punishment for hate crimes directed against a particular group 
(para 3 14)  We equally note that the Commission at Para 10 5 also regards it as beyond 
its terms of reference to remove the specific protection currently given to five protected 
groups (though we see no such actual restriction stated in para.1.57).  
 
(c) In fact we do support an element of increased sentencing where a crime is due to hate 
for the victim  In particular we find more or less convincing the primary and secondary 
victims arguments in Paras.3.15 to 3.23. Nevertheless, our view remains that we do not 
accept the case for tying increased sentencing in hate-based crimes to the victim’s 
membership of any particular group, still less that there should be any numerus clausus of 
groups  It is our view that measures of this type are inconsistent with a society based on 
the principle of democratic equality   
 
(d) Assume an offence of intimidatory or threatening behaviour under, say, the Public 
Order Act 1986; assume further that this arises out of hatred for the victim personally, or 
their views  We regard it as invidious that a crime of this sort should be regarded as less 
serious merely because the victim’s characteristics or opinions are not shared with others, 
or that if they are so shared, those who share them do not fall into one of a number of 
named classes. The act is equally immoral, and the injury to the victim the same, in both 
cases. The harm to society is equally the same: it is the inability of all individuals to go 
about their business without hate-based interference 2 We would point out that the 
argument put by disabled groups in para 9 8, that they regard themselves as unjustly 
disadvantaged as against racial groups by the discrepancies in the present law, applies 
with equal force to the individual in the above example: he or she is being treated worse 
merely because he or she is not a member of some particular group. 
 
(e) We equally find difficult the arguments in 10 78 and 10 79 in favour of naming specific 
groups; namely, the elimination of bigotry and prejudice against them. We object as much 
as anyone to bigotry and prejudice, and indeed value equality as much as anyone. But 
these are still matters related to people’s opinions. We do not see it as the function of the 
criminal law to punish people, or punish them more severely, on account of the specific  
opinions they hold – however repellent    
 

 
2 Salmon J made this point clearly in his sentencing remarks in the 1958 Notting Hill racial attacks case: 

““Everyone, irrespective of the colour of their skin, is entitled to walk through our streets in peace, with 
their heads erect and free from fear. That is a right which these courts will always unfailingly uphold”. 



(f) As regards the reference to increased police vigilance and activity as regards 
phenomena such as misogyny, or attacks on sex workers in Merseyside, we would point 
out (i) that this happened despite the fact that victims of misogyny and sex workers are not 
currently protected under hate crime laws; and (ii) that mandating increased police 
protection for one group inevitably means less protection for victims generally. 
 
(g) We would make one further observation  In our view, the continued reference in hate 
crime laws to specific groups designated by a particular characteristic encourages an 
undesirable tendency for members of those groups to see their identity as tied up with their 
membership of those groups, rather than to view themselves as individuals who happen to 
fit a particular description. This we see as socially divisive.  
 
 
Consultation Question 3. 
 
We provisionally propose that the criteria to determine whether a characteristic is 
included in hate crime laws should be:  
(1) Demonstrable need: evidence that crime based on hostility or prejudice towards 
the group is prevalent. 
(2) Additional Harm: there is evidence that criminal targeting based on hostility or 
prejudice towards the characteristic causes additional harm to the victim, members 
of the targeted group, and society more widely.  
(3) Suitability: protection of the characteristic would fit logically within the broader 
offences and sentencing framework, prove workable in practice, represent an 
efficient use of criminal justice resources, and is consistent with the rights of 
others.  
 
Do consultees agree? 

 
We are opposed in principle to the concept of protected groups in criminal law: see our 
answers above. If there are to be such groups, however, we think there should be as few 
of them as possible  In this connection we regard (1) above as by far the most important 
criterion  If it is not met, there can be no case at all for giving a group special protection  

 
 
 

Consultation Question 4. 
 
We invite consultees’ views on whether the definition of race in hate crime laws 
should be amended to include migration and asylum status; and/or language. 

 
(a) We note that some of these characteristics are already wholly or partly subsumed in 
the idea of racial or national origins  Nevertheless the provision of migration/asylum status 
or language as independent characteristics might have surprising consequences. We are 
not convinced that insults criminalised under the Public Order Act should be regarded as 
aggravated because, for example, they make reference to someone as an illegal migrant 
(something clearly covered by immigration status)  Nor do we think that an insult to 
someone because of an animosity to the Welsh language spoken by that person should be 
more serious for that reason. Furthermore, would language include accent or dialect, so as 
to catch insults to someone with strong Geordie speech? For these reasons we are 
opposed to any extension such as is suggested here. 
 



(b) In this, incidentally, we assume that any such change in the definition of race would be 
limited to hate crime and would not apply to the stirring-up offence  The addition of these 
characteristics to the stirring-up offence would in our view be a major infraction of freedom 
of speech (since it would potentially criminalise a good deal of argument on our asylum or 
immigration laws), and we would be strongly opposed. 

 
 
 

Consultation Question 5. 
 
We provisionally propose to retain the current definition of religion for the purposes 
of hate crime laws (we consider the question of non religious beliefs separately in 
Chapter 14).  
 
Do consultees agree? 
 
We have no settled view  

 
 
 
Consultation Question 6 
 
We do not propose to add sectarian groups to the groups protected by hate crime 
laws (given that they are already covered by existing protection for “religious 
groups”).  
 
Do consultees agree? 

 
Yes. 
 
 
Consultation Question 7. 
 
We invite consultees’ views on whether “asexuality” should be included within the 
definition of sexual orientation. 
 
We are opposed  There is no serious evidence of any social problem related to crime 
against asexuals  
 
 
Consultation Question 8. 
 
We provisionally propose that the current definition of “transgender” in hate crime 
laws be revised to include: 
• People who are or are presumed to be transgender 
• People who are or are presumed to be non binary 
• People who cross dress (or are presumed to cross dress); and 
• People who are or are presumed to be intersex 
 
We further propose that this category should be given a broader title than simply 
“transgender”, and suggest “transgender, non-binary or intersex” as a possible 
alternative. 



 
Do consultees agree? We welcome further input from consultees on the form such a 
revised definition should take. 
 
We have no considered view on this. 
 
 
Consultation Question 9. 
 
We invite consultees’ views on whether the current definition of disability used in 
the Criminal Justice Act 2003 should be retained. 
 
We do not approve of the existence of protected classes here in any case; and we 
certainly do not think they should be extended. It follows that we would not support the 
idea that disability should be extended to cover disfigurement. Other than that, we see no 
reason to modify the present definition. 

 
 
 
Consultation Question 10. 
 
We invite consultees’ views on whether criminal conduct based on a wrongly 
presumed lack of disability on the part of the victim should fall within the scope of 
protection afforded by hate crime laws. 
 
We see this as a minor problem at best, and in our view any extension of aggravated 
sentencing powers as referred to here would be using a sledgehammer to crack a nut  
 
 
Consultation Question 11. 
 
We provisionally propose that gender or sex should be a protected characteristic for 
the purposes of hate crime law. 
 
Do consultees agree? We invite consultees’ views on whether gender-specific carve 
outs for sexual offences, forced marriage, FGM and crimes committed in the 
domestic abuse context are needed, if gender or sex is protected for the purposes 
of hate crime law. 
 
(a) We are unhappy with this recommendation. In terms of speech crimes such as those 
under the Communications Act 2003 or the Public Order Act 1986, it would essentially 
mean increased sentencing on the basis of a defendant’s opinion of women (or men)  We 
do not as an organisation have any desire to promote sexist or misogynist views  But it is 
our strong opinion that people ought to be allowed to hold and express any views about 
women (or men) without threat of criminal prosecution, or of increased sentence if some 
other crime is committed accompanied by their expression. 
 
(b) While accepting that there is a philosophical difference between sex and gender – in 
modern usage, “sex” is in the body, “gender” in the mind – we are also unhappy, especially 
in the speech context, with the idea that “gender” should be an independent protected 
characteristic. There is no coherent explanation available of how verbally harassing a 
feminine looking man, or – even more obscurely, because an "inner state" is involved – a 



man who feels like a woman, could or should be regarded as being essentially the same 
phenomenon as harassing a woman because she is a woman  
 
 
Consultation Question 12. 
 
We invite consultees’ view as to whether sex or gender based hate crime protection 
should be limited to women or include both women and men. 
 
If protection is introduced, then in our view equality demands that what is sauce for the 
goose should be sauce for the gander. There are cases of women oppressing and taunting 
men  
 
 
Consultation Question 13. 
 
We provisionally propose that a protected category of “women” is more suitable 
than “misogyny”, if sex or gender-based hate crime protection were to be limited to 
the female sex or gender. Do consultees agree? 
 
Yes. “Misogyny” is a word of such indeterminate meaning that it should not appear in the 
definition of any criminal offence at all  
 
 
Consultation Question 14. 
 
We provisionally propose a protected category of “sex or gender” rather than 
choosing between either “gender” or “sex” if hate crime protection were to adopt a 
general approach. Do consultees agree? 
 
No. See above, on Question 11. 
 
 
Consultation Question 15. 
 
We invite consultees’ views on whether age should be recognised as a protected 
characteristic for the purposes of hate crime law. 
 
As stated above, we oppose any additions to the protected categories. This would include 
age. 
 
 
Consultation Question 16. 
 
We invite consultees’ views as to whether any age-based hate crime protection 
should be limited to “older people” or include people of all ages. 
 
No comment: see above  
 
Consultation Question 17. 
 



We invite consultees’ views on whether “sex workers” should be recognised as a 
hate crime category. 
 
We are opposed, for the reasons stated above. 
 
 
Consultation Question 18. 
 
We invite consultees’ views on whether “alternative subcultures” should be 
recognised as a hate crime category. 
 
We are opposed, for the reasons stated above  
 
 
Consultation Question 19. 
 
We invite consultees’ views on whether “people experiencing homelessness” 
should be recognised as a hate crime category. 
 
We are opposed, for the reasons stated above. 
 
 
Consultation Question 20. 
 
We invite consultees’ views on whether “philosophical beliefs” should be 
recognised as a hate crime category. 
 
We are opposed, for the reasons stated above  
 
 
Consultation Question 21. 
 
We provisionally propose that the legal test that applies in respect of enhanced 
sentencing should be identical to that which applies to aggravated offences. Do 
consultees agree? 
 
We have no view  
 
 
Consultation Question 22. 
 
We provisionally propose that the current legal position – where the commission of 
a hate crime can be satisfied through proof of “demonstration” of hostility towards 
a relevant characteristic of the victim – be maintained. Do consultees agree? 
 
We have no view. 
 
 
Consultation Question 23. 
 



We invite consultees’ views as to whether the current motivation test should be 
amended so that it asks whether the crime was motivated by “hostility or prejudice” 
towards the protected characteristic. 
 
We are very unhappy about the addition of “prejudice”. On offences generally, it is already 
relevant to sentence that the defendant deliberately preyed on a person because they 
were vulnerable; you are likely to get a stiffer sentence for snatching a bag from a disabled 
person who can’t resist than from an able-bodied one who at least theoretically can  As 
regards speech offences, the result of adding “prejudice” would be a straightforward 
increase in penalty because of an opinion expressed or demonstrated by the defendant. 
We ourselves detest prejudicial opinions of that kind, but we do not think they should be 
penalised by the criminal law, or regarded as an aggravating factor  
 
 
Consultation Question 24. 
 
We provisionally propose that the model of aggravated offences with higher 
maximum penalties be retained as part of future hate crime laws. Do consultees 
agree? 
 
Yes, provided that the higher penalties apply to all crimes aggravated by hatred and not 
just those aggravated by hatred for members of particular protected groups  
 
 
Consultation Question 25. 
 
We provisionally propose that the characteristics protected by aggravated offences 
should be extended to include: sexual orientation; transgender, non-binary and 
intersex identity; disability, and any other characteristics that are added to hate 
crime laws (in addition to the current characteristics of race and religion). Do 
consultees agree? 
 
We are opposed, for the reasons stated above  
 
 
Consultation Question 26. 
 
We provisionally propose that the decision as to whether an aggravated version of 
an offence should be created be guided by: 
• The overall numbers and relative prevalence of hate crime offending as a 
proportion of an offence; 
• The need to ensure consistency across the criminal law; •The adequacy of the 
existing maximum penalty for the base offence; and 
• Whether the offence is of a type where the imposition of additional elements of the 
offence requiring proof before a jury may prove particularly burdensome. Do 
consultees agree? 
 
No view  
 
 
Consultation Question 27.  
 



We provisionally propose that aggravated versions of communications offences 
with an increased maximum penalty be introduced in reformed hate crime laws. Do 
consultees agree? 
 
We are unhappy about this. If a communications offence is particularly serious, it should in 
our view be prosecuted as a stirring-up offence. 
 
 
Consultation Question 28. 
 
We provisionally propose that aggravated versions of the following offences should 
be created, notwithstanding that they have life maximum penalties: 
 
• Grievous bodily harm with intent contrary to section 18 of the OAPA 1861; and 
• Arson with intent or reckless as to whether life is endangered contrary to sections 
1(2) and 1(3) of the Criminal Damage Act 1971. 
 
We do not propose that aggravated versions be created in respect of any other 
offences with a life maximum penalty. Do consultees agree? 
 
No view. 
 
 
Consultation Question 29.  
 
We provisionally propose that aggravated versions of the following offences against 
the person should not be introduced in reformed hate crime laws: 
• Maliciously administering poison so as to endanger life or inflict grievous bodily 
harm (section 23 OAPA 1861);•Maliciously administering poison with intent to injure, 
aggrieve or annoy any other person (section 24 OAPA 1861); 
• Threats to kill (section 16 OAPA 1861); and 
• Threatening with an offensive weapon or article with a blade/point (section 1A 
Prevention of Crime Act 1953/ section 139AA(1) Criminal Justice Act 1988). 21.50 Do 
consultees agree? 
 
No view. 
 
 
Consultation Question 30. 
 
We invite consultees’ views on whether any property or fraud offences should be 
included within the specified aggravated offences.  
 
No view. 
 
 
Consultation Question 31. 
 
We provisionally propose that aggravated versions of sexual offences should not be 
introduced (and hate crimes in these contexts should continue to be dealt with 
through enhanced sentencing). Do consultees agree?  
 



No view  
 
 
Consultation Question 32.  
 
We invite consultees’ views on whether a provision requiring satisfaction of the 
legal test in respect of “one or more” protected characteristics would be a workable 
and fair approach to facilitate recognition of intersectionality in the context of 
aggravated offences. 
 
No comment 
 
 
Consultation Question 33. 
 
We invite consultees’ views on whether the maximum sentences for the aggravated 
offences in the CDA 1998 are appropriate. 
 
No view. 
 
 
Consultation Question 34. 
 
We invite consultees’ views on whether where only an aggravated offence is 
prosecuted, the Courts should always be empowered to find a defendant guilty of 
the base offence in the alternative. 
 
No view  
 
 
Consultation Question 35. 
 
We invite consultees’ views on whether they consider the Sussex Report’s 
proposed “hybrid” approach to hate crime laws to be a preferable approach to the 
model that we have proposed. 
 
No view  
 
 
Consultation Question 36. 
 
We provisionally propose that the enhanced sentencing model remain a component 
of hate crime laws, as a complement to an expanded role for aggravated offences. 
Do consultees agree? 
 
No view.

 
Consultation Question 37. 
 
We provisionally propose that sentencers should continue to be required to state 
the aggravation of the sentence in open court. Do consultees agree? 



 
No view  
 
Consultation Question 38. 
 
We invite consultees’ views on whether a more flexible approach to characteristic 
protection would be appropriate for the purposes of enhanced sentencing. Further, 
we invite consultees’ views on whether this might be best achieved by: 
 
• a residual category; 
• a set of criteria for judges to consider;  
• sentencing guidance; or 
• a combination of approaches. 
 
No view. 
 
 
Consultation Question 39. 
 
We provisionally propose that, contrary to the more flexible approach set out in R v 
O’Leary, a court should not be permitted to apply an enhanced sentence to a base 
offence, where an aggravated version of that offence could have been pursued in 
respect of the specified characteristic. Do consultees agree? 
 
No view. 
 
 
Consultation Question 40. 
 
We provisionally propose that the stirring up offences relating to “written” material 
be extended to all material. Do consultees agree? 
 
No  This may seem counter-intuitive, but we feel there are good reasons for hesitancy 
here. 
 
(a) First, we are not sure that there is a problem. The definition of “written material” already 
includes “sign or other visible representation”, such that it would not need to be extended  
We find it difficult to see why, for example, the Charlie Hebdo Muhammad cartoons are not 
a sign or other visible representation. (We take the view for other reasons that the display 
or distribution of them should never be criminalised, but that is another matter).  
 
(b) Secondly, there are independent reasons to be unhappy about the extension of the 
offence beyond ex facie representations  According to the Anti-Defamation League, for 
example, not only the erstwhile Confederate flag but Pepe the Frog and a picture of a pit 
bull terrier are now seen as symbols of hatred for Jews and/or black people. We think it 
would be very dangerous if displays of such things became even potentially criminal 
unless the person responsible could bring themselves within some defence or safe 
harbour  
 
 
Consultation Question 41. 
 



We provisionally propose to replace sections 19 to 22 and 29C to 29F of the Public 
Order Act 1986 with a single offence of disseminating inflammatory material. Do 
consultees agree? 
 
We would not be averse to the creation of a single offence of dissemination, provided it 
were narrowly drawn. It should in our view be a good deal more strictly confined than the 
various subsisting offences are at present  We would prefer it to be limited to distributing 
material or making it available to the public or a section of the public  The expression or 
dissemination of opinion within a household, or within an organisation only to the members 
of that organisation, should not be the subject of the criminal law, any more than the 
lending of a book in a pub. (See too our answer to Q51 below). 
 
 
Consultation Question 42.  
 
We provisionally propose to align the defences available to innocent disseminators 
of inflammatory material to ensure consistency as follows:  
 
(1) The provisions relating to performers, rehearsals and recordings of 
performances would apply to both plays and broadcasts.  
(2) The defences available to third parties who did not intend to stir up hatred would 
be aligned, so that the offence would not apply to a person who did not realise that 
the material was to be included; did not realise that material was threatening or 
abusive; or did not realise that the circumstances were such that hatred was likely 
to be stirred up. 
(3) Unless intention to stir up hatred is proved, no offence would be committed by 
showing a recording that has been certified by the British Board of Film 
Classification or licensed for cinema performance by a local authority. Do 
consultees agree? 
 
(a) In line with our view expressed below, that in general hate speech laws should be 
strictly limited in their application to those who intend to stir up hatred (as they currently 
are, except in the case of race), we would argue that a disseminator should be in a similar 
position. Indeed, it is our view that distributors of material or representations occupy a vital 
place in the maintenance of free speech, and the criminal law should not place on them 
any duty to take care to monitor the content of what they distribute. If this line were 
followed, then the above question would not arise   
 
(b) If disseminators’ liability were based on actual knowledge of the inflammatory character 
of what they disseminate, rather than actual intent to stir up hatred (see Q43 below), then 
we would obviously support the idea that lack of such knowledge should prevent liability 
arising  
 
(c) If liability were based on the likelihood of hatred being caused and reasonable cause 
for the defendant to know that fact (which, as stated above, we regard as an unsatisfactory 
answer), then we agree that the lack of such knowledge must prevent liability arising. 
 
(d) We would also press for any knowledge (or means of knowledge, or intent) 
requirement to be made a part of the offence, rather than its lack amounting to a defence. 
In other words, it is our view that if the defendant satisfies the evidentiary burden of raising 
a plausible argument of lack of knowledge, it should be incumbent on the prosecution to 
prove such knowledge beyond a reasonable doubt   



 
We would add that our response to this question should be read in conjunction with our 
submission on Q55 below on the need for a specific safe harbour for journalism  
 
 
Consultation Question 43. 
 
Under what circumstances, if any, should online platforms such as social media 
companies be criminally liable for dissemination of unlawful material that they 
host? If “actual knowledge” is retained as a requirement for platform liability, should 
this be the standard applied in other cases of dissemination of inflammatory 
material where no intention to stir up hatred can be shown?  
 
Our answer to this question hinges on our response to the previous one, where we stated 
that we would support a requirement of actual intent in the case of distributors. Actual 
knowledge would be very much a second-best solution; but if it were adopted it clearly 
should be adopted across the board  
 
 
Consultation Question 44.  
 
We invite consultees’ views on whether the meaning of “likely to” in the racial 
hatred offence should be defined in statute (and for any other characteristics to 
which it would apply in future). We further invite views on how might this be 
defined. 
 
We see no need for further definition  We wish to add, however, that this should not be 
taken as approval of the criminalisation of words or representations on the basis of a mere 
tendency of material to cause hatred, rather than an intent to do so. To this we would be 
opposed: see our response to Q46 below. 
 
 
Consultation Question 45. 
 
We provisionally propose that intentionally stirring up hatred be treated differently 
from the use of words or behaviour likely to stir up hatred. Specifically, where it can 
be shown that the speaker intended to stir up hatred, it should not be necessary to 
demonstrate that the words used were threatening, abusive, or insulting. Do 
consultees agree? 
 
(a) This is essentially a proposal to create a general offence of saying or doing anything 
with the intent of stirring up hatred against a member of a prescribed group, tout court  We 
are opposed to this where there is no element of threatening, abusive or insulting words  
This is largely because a law of this kind does amount to the forcible suppression by Act of 
Parliament of the expression of an opinion as such. We see that as very dangerous. 
People should be entitled to argue, whether or not we think they are misguided, that a 
class of people is hateful   
 
(b) For example, like the Commission we regard the opinions put forward in the Protocols 
of the Elders of Zion as poisonous in the extreme. But, contrary to the Commission’s 
suggestion at Para.18.144, we do not see it as a “loophole” that a person is free to express 
intellectual agreement with them, or to publish them  Again, to take a recent French cause 



célèbre, if sex should become a protected characteristic for hate speech purposes (which 
admittedly we would not support), it should not be automatically criminal in this country to 
write a book such as Pauline Harmange’s Moi Les Hommes, Je Les Déteste  Nor should 
we criminalise a non-abusive argument from (for example) a Muslim, or an evangelical 
Christian, viewpoint that practising homosexuality, or deliberately taking steps to change 
one’s gender, are hateful in the sight of God and should therefore make those who do it 
hateful in the sight of man  
 
 
Consultation Question 46.  
 
We provisionally propose that where intent to stir up hatred cannot be proven, it 
should be necessary for the prosecution to prove that: (1) the defendant’s words or 
behaviour were threatening or abusive; (2) the defendant’s words or behaviour were 
likely to stir up hatred; (3) the defendant knew or ought to have known that their 
words or behaviour were threatening or abusive; and (4) the defendant knew or 
ought to have known that their words or behaviour were likely to stir up hatred. Do 
consultees agree? 
 
(a) Currently, with the exception of race, hate speech laws require an intent to stir up 
hatred. We see this as satisfactory. (We would add that we also have our reservations 
about the position on race ) This admittedly makes prosecution difficult  Indeed, we accept 
that this was the reason why Lord Scarman in his 1981 report on the Brixton riots 
recommended the abandonment of the requirement to prove intent in the case of race 
(even if, as the Commission point out in Para.18.183, inferences may where suitable be 
drawn from a defendant’s conduct).  
 
(b) We see the retention of the intent requirement as right for two reasons  
 
(i) First, suppression of speech on the ground of its content using the criminal law should 
be very exceptional, and in our view it is entirely appropriate that a high threshold be 
maintained, despite any difficulties of proof that might eventuate   
 
(ii) Secondly, the criminalisation of speech on the basis of a mere tendency is likely to be 
over-extensive and have a seriously chilling effect. For example, although in the end 
nothing came of it, we regard it as alarming that our member Darren Grimes should have 
been threatened with arrest and interviewed at length by police – and have his actions 
permanently recorded as a ‘non-crime hate incident’  on the basis of unintentional 
fomentation of hatred in October 2020, merely because he had broadcast on YouTube Dr 
David Starkey’s now notorious remarks on slavery and black people. In our view, he was 
entirely justified in doing so, and in leaving those members of the public who watched the 
video to make up their own minds about Mr Starkey  Again, it should not be made easy for 
police and prosecutors to silence those expressing awkward views with threats of 
prosecution along the lines of “It doesn’t matter what you intended or what you think you 
meant; if we can show someone might be incited to hatred, you’re guilty.” 
 
(c) We would also point out in this connection that, according to our information, the 
Scottish government has now abandoned its original proposal to remove the intent 
requirement (see https://www.bbc.co.uk/news/uk-scotland-scotland-politics-54269380).  
 
 
Consultation Question 47. 



 
We provisionally propose that there should be a single threshold to determine 
whether words or behaviour are covered by the “likely to” limb of the stirring up 
offences, applying to all protected characteristics. Do consultees agree? If so, 
would consultees favour applying a single threshold of “threatening or abusive” but 
not “insulting” words to prosecutions brought under the “likely to” limb?  
 
We disapprove, for the reasons stated above, of criminal liability attaching merely on the 
basis that material is “likely to” engender hatred, rather than on the defendant’s intent to 
stir it up. If it is to do so, then the offence should be drawn as tightly as possible, and 
should be limited to words that are threatening or abusive. 
 
 
Consultation Question 48. 
 
We provisionally propose that the offences of stirring up hatred be extended to 
cover hatred on the grounds of transgender identity and disability. Do consultees 
agree? 
 
No, for two reasons. 
 
(a) As regards offences of deliberately stirring up hatred, we feel that these should be 
drawn as narrowly as possible  Despite our principled objection to special protections that 
discriminate on grounds of identity, we are prepared to accept that a stirring up offence on 
racial grounds is justifiable; religion and the expression of sexual orientation are also 
arguably justifiable, although they raise more difficult issues, as both potentially penalise 
speech about deeply disputed questions of morality  However, we would not wish to see 
such offences extended further  
 
(b) Were the Commission minded to recommend that criminal liability be extended beyond 
intent to stir up hatred, to cover statements likely to do so, we would be extremely worried 
about this proposal, for three reasons  
 

(i) Discussions of transgender issues by ordinary people, as against highly-educated 
intellectuals or academics, may well refer to transgender activists as perverse, stupid, 
misguided or intellectually dishonest. Whatever you may think of such views, and 
despite the fact that they might well whip up considerable antipathy to transgender 
people, our view is that it is wholly disproportionate to make those expressing them 
potentially guilty of a crime carrying a possible seven years’ imprisonment.  
 
(ii) The same goes for disability, once one factors in the point that disability is not 
limited to obvious physical disability, but extends much further: for instance, to those 
suffering from learning difficulties and mental health issues  Do we really want to make 
it a serious criminal offence to refer to, say, a proposal for government action as 
something that would only be put forward by someone who was a lunatic or had had a 
lobotomy?  
 
(iii) There is also the further point that, unlike transgenderism, which should not debar a 
person from any position or employment, disability may unavoidably have that effect, 
and people should be allowed to use sharp words in pointing this out. To take a 
contemporary example, there is a respectable view that President Biden is suffering 
rather badly from dementia – a form of disability  Should it be a serious criminal offence 



to say that those suffering from dementia are prone to confusion and forgetfulness and 
should not be allowed anywhere near a position of power or responsibility such as 
President of the US? We think not   

 
 
Consultation Question 49.  
 
We provisionally propose that the stirring up offences be extended to cover sex or 
gender. Do consultees agree? 
 
No.  
 
(a) First, we refer to what we said in answer to Q48, which is also relevant here   
 
(b) Secondly, the law should be slow to criminalise the expression of views that are widely 
held in society without very good reason indeed. Muslims, or for that matter certain types 
of evangelical Christian, may well hold views that are extremely uncomplimentary about 
the abilities of women to be involved in management or government  The majority may 
well disagree with such views and find them offensive; indeed, we suspect that they do. 
But this is no reason to make their expression a criminal offence. We would also refer once 
again to our comments above on Pauline Harmange’s book Moi Les Hommes, Je Les 
Déteste  Her view may be eccentric  It may be offensive  But it should not be criminal for 
her to express it  
 
 
Consultation Question 50. 
 
We invite consultees’ views on whether the definition of hatred for the purposes of 
the stirring up offences should include hatred on grounds of one or more protected 
characteristics. 
 
We have no objection on principle to this  
 
 
Consultation Question 51. 
 
We provisionally propose that the current exclusion of words or behaviour used in a 
dwelling from the stirring up offences should be removed. Do consultees agree? 
 
(a) This is something to which we are strongly opposed.  
 
(i) It is an incredibly significant intervention by the state in the private sphere of the home 
and the family  Extending hate speech laws, which involve serious criminal offences 
carrying a potential seven years in jail, so as to cover dinner party conversations and 
family exchanges, is a gross invasion of privacy with few, if any, compensating 
advantages. To compare hateful speech within the household to domestic incitement to 
offences such as murder or theft, and insist that they deserve to be similarly treated, is in 
our view preposterous  
 
(ii) The penalisation of people for what they were reported to have said within the home is 
a notorious feature of authoritarian regimes. This would not be good for the reputation of 
the law as a whole  Do we, for example, want to put teachers in a position where they may 



be pressured to make a report to the police if a child in the playground refers to remarks by 
its parents about the hatefulness of a particular religion?  
 
(b) We are told that it is not the intent of the Commission to propose the penalisation of 
purely private speech. That we clearly welcome. But no such exception appears in the 
Consultation Paper. Until a proposed protection is produced, we can make no further 
comment  
 
 
Consultation Question 52.  
 
We provisionally propose that the current protections in sections 29J and 29JA 
apply to the new offence of stirring up hatred. Do consultees agree? We invite 
consultees’ views on whether similar protections should be given in respect of 
transgender identity, disability and sex or gender, and what these should cover. 
 
If (contrary to our responses given above) the stirring-up offence were extended, we would 
have no objection to this proposal  
 
 
Consultation Question 53. 
 
We invite consultees’ views on whether there should be similar protections to those 
in sections 29J and 29JA under the racial hatred offences. 
 
See our response to Q 52 above. 
 
 
Consultation Question 54. 
 
We provisionally propose that prosecutions for stirring up hatred offences should 
require the personal consent of the Director of Public Prosecutions rather than the 
consent of the Attorney General. Do consultees agree? 
 
Consistently with our view that prosecutions for the expression of an opinion, however 
unpleasant, should be very exceptional, we would be opposed to this relaxation in the 
consent requirement for the following reasons: 
 
a) The original rationale for the consent requirement was to provide, in the words of a 

former Attorney General, “an important filter” against vexatious cases (see the 

Commission’s Consultation Paper, para. 4.104). The Consultation Paper gives little 

reassurance among its proposed reforms that the personal consent of the DPP would act 

– similarly – as a “filter” against unmeritorious cases; one effect of relaxing the consent 

requirement would therefore be an opening for a possible rise in vexatious litigation. We 

are concerned that such an opening is facilitated by the proposed expansion of stirring up 

hatred offences to include strands of personal identity that are legally ill-defined and 

possibly conflicting (e g  ‘sex’, ‘gender’, ‘transgender’)  

 

b) Another argument against relaxing the consent requirement currently in place is the 

failure of the Consultation Paper to address the slippery distinction between hate crimes 

and non-crime hate incidents. If stirring up hatred offences are to be expanded in scope 



and the consent requirement relaxed, then clear delineation of this distinction is 

fundamental to ensuring that the criteria for a non-crime hate incident does not fold into 

prosecutable offences  Currently, College of Policing policy uses highly subjective criteria 

to mandate the investigation and recording of any crime or non-crime incident “perceived 

by the victim or any other person to be motivated by a hostility or prejudice” (based on 

race, religion, sexual orientation, disability or transgender status). See 

https://www.app.college.police.uk/app-content/major-investigation-and-public-

protection/hate-crime/responding-to-hate/ 

 

 

While hate crimes can only be brought to prosecution where “evidence of hostility” is 

submitted (following the 1999 Stephen Lawrence Inquiry Report), the Consultation Paper 

does not address the current policing status quo, which requires no evidence of hostility for 

a non-crime hate incident, save that of subjective perception  In some cases, in the future, 

there may be progression from a non-crime hate incident to criminal prosecution for stirring 

up hatred. In such cases, the question of whether subjective perception can ‘stand in’ for 

objective evidence of hostility is an essential one that the Consultation Paper does not 

raise. Thus, a high bar for bringing public prosecutions is necessary and the current 

consent requirement must be upheld. 

 

We note that the Commission acknowledges that: 

 

“even legitimate restrictions on freedom of expression may have a ‘chilling effect’; 

[and that] people may be deterred from saying what they could, and perhaps even 

should, say because of fears that what they say might be unlawful, or attract the 

attention of law enforcement. We acknowledge that where a complainant reports a 

communication as a possible hate incident, law enforcement authorities may focus 

on this aspect and fail to give sufficient weight to the importance of freedom of 

expression.” (Consultation Paper, para. 1.45) 

For the reasons eloquently summarised above by the Commission, we see consent 
protections as indispensable for the protection of individual Convention rights, and 
consider the greater filter provided by the consent of the Attorney General as a protection 
against possible abuses of process.  

 
Furthermore, we note that protection of a prospective defendant’s Convention rights in this 
way meets the overriding objective of the Criminal Procedure Rules 2020, which requires 
that criminal cases be dealt with justly (including recognising the Convention rights of the 
defendant). See CPR 2020 1.1 (1) and 1.1 (2)(c). 

 
c) We welcome the fact that the Commission recognises (para. 18.294) that removal of a 

consent requirement “could result in private prosecutions being brought with a view to 

restricting the freedom of expression of a defendant”  The concern for a possible “chilling 

effect” on communication engendered by threats of private prosecutions is laudable  

However, given the expanding scope of ‘hatred’ both in the proposed creation of new 

stirring up offences and in hate crime policing based on subjective criteria, any proposed 

weakening of the consent requirement in public prosecutions may engender a similarly 

chilling effect on communication.  

 



d) We note that the Commission concluded in its 1998 review of the Consents to 

Prosecution (1998; Law Com No 255) that consent provisions should be used where it is 

“very likely” that the defendant would contend that a prosecution would violate one or more 

of his/her Convention rights (para  18 293)  Our position is that hate crime is, and 

continues to be, a highly contested and subjectively determined area of potential criminal 

prosecution, open to abuses with an accompanying increased chilling effect on free 

expression. We regard future hate crime prosecutions – in relation to speech in particular – 

as “very likely” to encroach on Article 10 Convention rights and therefore would urge the 

Commission’s own test as justification for retaining the current consent requirement. 

 
 
 
Consultation Question 55. We invite consultees’ views on whether the current 
exemptions for reports of Parliamentary and court proceedings should be 
maintained in a new offence. Further, we invite views as to whether there are any 
additional categories of publication which should enjoy full or partial exemption 
from the offence, such as fair and accurate reports of local government meetings or 
peer reviewed material in a scientific or academic journal. 
 
(a) The protection of Parliamentary proceedings clearly must be continued. To remove it 
would be to reopen the argument in the 1840 Stockdale v Hansard debacle, something we 
suspect nobody would seriously advocate  We also think that reports of court proceedings 
must remain sacrosanct: if we say that reports of court proceedings carry privilege in the 
law of defamation as regards untrue statements, a fortiori they must be protected as 
regards things said in court that are not untrue but merely scurrilous or offensive.  
 
(b) On the other two suggestions, we would also strongly support the extension of the 
protections into the areas of local government reports and academia. Indeed, in the latter 
case we would go further and say that all bona fide academic journal publications should 
be protected here, in accordance with the high level of protection conferred on academic 
freedom of speech by the Strasbourg court  People should be entitled to express opinion 
in an academic context whatever the technical status of the journal they publish their views 
in. 
 
(c) There is a further protection we regard as vital here: journalism and comment. 
(Compare Paras 6 63 – 5 67 of the Commission’s parallel Consultation Paper 248 of 
Harmful Online Communications)  It should not be the function of the criminal law to 
impose effective news and discussion blackouts on the details of events involving hateful 
speech, or to impose censorship on reports of such events requiring them to be expressed 
in general terms only. Yet the Commission’s present proposals seem to us to threaten just 
that  In their present form they menace with a serious term of imprisonment journalists who 
report, and others who in the course of journalism pass on to the public, the details of what 
unpleasant people say  Two events can be taken as illustrations  
 
(i) In October 2020 Darren Grimes, the YouTube commentator, was threatened with arrest 
and required to attend a police interview for not pulling, or editing, an interview he ran with 
Dr David Starkey when the latter made a now notorious comment about slavery  It is our 
view that potentially criminalising a journalist not for what he or she says, but merely for 
passing on what others say to him or her in live interviews, is utterly disproportionate and a 



serious interference with the freedom of the Press3  The public are, in our view, quite 
capable of making up their own mind about the quality of Dr Starkey’s words, and should 
be allowed to do so without the law requiring them to be withheld from them  It is true that 
in the end no proceedings were brought against Mr Grimes (though he continues to have a 
police record as having committed a ‘non-crime hate incident’), but the chilling effect of 
applying hate crime to what he did is clear to all. 
 
(ii) We would also mention the affair of the Mohammed cartoons published by Charlie 
Hebdo in France. With a few exceptions, the UK newspapers declined to reproduce them; 
but in our view this should be a decision for their editors alone. It should not be for the 
criminal law to suppress newsworthy items such as this; yet, were it made illegal to publish 
anything that could lead to religious hatred this would be the effect  Indeed, in the case of 
religion the result would in many ways amount to a resuscitation in an even wider form of 
the offence of blasphemy, which was rightly abolished in 2008. 
 
(d) In addition to these, we would point out that in Australia s.18C of the federal Racial 
Discrimination Act 1975 (Cth), which makes it unlawful to “offend, insult, humiliate or 
intimidate” a person because of their race or ethnicity, has caused difficulty to newspapers 
and those who write in them. In 2011 one columnist in the Herald-Sun, Andrew Bolt, was 
successfully sued under the Act for implying in a series of columns that a group of light-
skinned aboriginals had played up their heritage for personal gain. You may or may not 
agree with his ideas (which were referred to by counsel for the plaintiffs as “living in a 
mindset frozen in history, frozen in a period of time"), but it is very difficult to justify 
suppressing them by law. Again, in 2016 Bill Leak and the Australian were threatened with 
proceedings for a cartoon suggesting that there was a problem of drunken fecklessness 
among Aboriginal fathers; the proceedings were only halted when the complainants 
unexpectedly withdrew  It is our view that such matters should not be kept out of op-ed 
columns or cartoons  
 
(e) We would add that the defence of innocent dissemination proposed in Paras.18.94 – 
18.100 would not cover the situations just outlined, since it is essentially limited to those 
who have no reason to know the nature of what they reproduce  The essence of the 
journalist’s defence which we would put forward is that it must go further: a bona fide 
journalist must be entitled to report on unsavoury speech despite knowing of its nature, 
and indeed because it is in the public interest that the public be informed of it in detail. 
 
 
Consultation Question 56.  
 
We provisionally propose that racist chanting at football matches remain a criminal 
offence distinct from the current Public Order Act 1986 offences. Do consultees 
agree? 
 
 
No. We see no reason to treat football matches as a special case, any more than games 
of rugby, cricket or crown green bowls. 
 
 
Consultation Question 57. 
 

 
3 See https://www.spiked-online.com/2020/10/10/the-persecution-of-darren-grimes/ 



We provisionally propose that the offence under section 3 of the Football (Offences) 
Act 1991 of engaging in “chanting of an indecent or racialist nature at a designated 
football match” be extended to cover chanting based on sexual orientation. Do 
consultees agree? We welcome consultees’ evidence on the prevalence of 
discriminatory chanting targeting characteristics other than race and sexual 
orientation, and would welcome views on whether the offence should be extended 
to cover all protected characteristics. 
 
We are opposed to this. See our answer to Q57 above. 
 
 
Consultation Question 58.  
 
We invite consultees’ views on whether the offence under section 3 of the Football 
(Offences) Act 1991 should be extended to cover gestures and missile throwing. 
 
See our answer to Q57 above  
 
 
Consultation Question 59. 
 
We invite consultees’ views on whether the offence under section 3 of the Football 
(Offences) Act 1991 should be extended to cover journeys to and from a designated 
football match. 
 
We are opposed. This is partly based on our response to Q57 above, but only partly. It is in 
our view arbitrary to subject offensive comments made on a bus or train (or for that matter 
in a car) to different regimes, depending on whether the defendant is or is not en route to a 
football match at the time. 
 
 
Consultation Question 60. 
 
We invite consultees’ views on whether the offence under section 3 of the Football 
(Offences) Act 1991 should be amended to include association and perceived 
characteristics. 
 
In view of our answer to Q57 above, we are opposed  
 
 
Consultation Question 61. 
 
We invite consultees’ views on whether the current penalty for the offence under 
section 3 of the Football (Offences) Act 1991 of engaging in chanting of an indecent 
or racialist nature at a designated football match, a Level 3 fine, is sufficient. 
 
We are opposed to the existence of a separate offence here anyway: see our answer to 
Q 57  Quite apart from this we see no reason for any increase in the penalty; if there is an 
offence committed under general stirring-up legislation, there is nothing to stop the CPS 
from bringing a prosecution. 
 
 



Consultation Question 62. 
 
We invite consultees’ views on whether they would support the introduction of a 
Hate Crime Commissioner.
 
(a) As will have become apparent, we have serious reservations about the idea of the 
criminal law singling out victims for increased protection according to their membership of 
specific groups, whether in respect of aggravation of penalty or as regards hate speech  
Such a concept we regard as distinctly problematic. Since the appointment of a Hate 
Crime Commissioner would in our view tend to exacerbate these problems, we would be 
opposed to it. In connection with hate speech, we would also be worried that a Hate Crime 
Commissioner could come to be seen as a kind of Big Brother watching over what the rest 
of us say  We understand anecdotally from Australian contacts that this has at times been 
the case in connection with the holder of the equivalent office of “Freedom Commissioner” 
there.  
 
(b) We would also point out that the appointment of such a Commissioner might lead to 
confusion between that person’s role and the present role of the Equality and Human 
Rights Commission, leading either to duplication of effort or wasteful competition, in both 
cases at the public expense. 




