
        
 
Hate Crime consultation  
         
The Centre for Women’s Justice (CWJ) is a lawyer-led charity focused on challenging failings 
and discrimination against women in the criminal justice system. We conduct strategic 
litigation on these issues and work closely with frontline women’s sector organisations on 
identifying and finding legal tools to challenge police and prosecution failings around violence 
against women and girls  We provide legal advice and training to frontline women’s services 
on criminal justice issues.  We have a lawyers’ panel of over 100 lawyers who provide pro 
bono advice and take referrals of cases from those seeking assistance, primarily from the 
second tier.  
 
These short submissions make some general observations about the development, use and 
appropriateness of hate crime legislation and then focus more specifically on the issue of 
misogyny.  At the end we provide our response to the specific questions relating to 
sex/gender  
 
General Observations on Hate Crime 
 
CWJ have concerns about the development and use of hate crime legislation.  We recognise 
the origin of such laws as being directed towards deterring the incitement of and actual 
crimes of violence against vulnerable groups, in particular stamping out the evil of racism, the 
targeting of gays and lesbians and hatred and acts of violence committed towards ‘minority‘ 
religious groups  Clearly, whilst, criminal laws must be particularly focussed on protecting 
those most vulnerable from harm, we are concerned that hate crime legislation often fails to 
achieve this because it does not properly reflect structural imbalances of power  between 
different groups in society and the exploitation of power   Thus it is the underdog, the 
marginalised and minoritized groups that are particularly deserving of protection and those 
in privileged and dominant groups who should be particularly deterred from exploiting their 
relative positions of power   Yet hate crime legislation does not formally recognise such 
distinctions and thus in theory and in practice those in the weaker, marginalised and 
oppressed groups can be criminalised for expressions and acts which may in fact be of 
resistance (even where an act is criminal)   For example, in relation to offences aggravated by 
racism, we consider it more serious for a white person to be racist to a black person than the 
other way round, but the law does not make this distinction. 
 
Enforcement of any hate crime legislation is dependent on interpretation and understanding 
of what amounts to hate and this can be an extremely controversial exercise. Rights and 
interests of different groups can be in direct conflict  A religious group which may be the 
target of prejudice and discrimination, may at the same time encourage beliefs amongst its 
followers that homosexuality is a form of evil or that women are subservient to men.  Such 



beliefs can indirectly (or directly) encourage acts which cause serious harm to women and 
gays and lesbians who belong to that religious community   Some people may believe that 
transwomen are not women, yet the expression of such a belief is often described as a form 
of hate speech which causes harm to transwomen. For example, in the recent Labour Party 
leadership election campaign, all candidates were invited to sign up to a trans rights 
manifesto that described both ‘A woman’s Place” and the Lesbian, Gay and Bisexual Alliance 
as hate groups   Is the criminal law the right place to deal with such controversies? In 
circumstances where there are such polarised viewpoints (often between different members 
of groups who are recognised as potential targets of hate crime), can we possibly rely on the 
police and prosecution service to interpret speech and acts arising from those beliefs in a way 
which accurately reflects the abuse of power? 
 
We note in this consultation the ever-expanding list of possible groups being added to the list 
of those requiring protection under hate crime legislation.  It is extraordinary that to date 
misogyny has been excluded from this list.  Hatred towards women is clearly extraordinarily 
widespread and harmful   Any woman who is different, any woman in the public eye, any 
women who expresses strong beliefs will almost certainly experience expressions acts of 
hatred on account of her sex.  Your report highlights the recent experience of many female 
MPs and through our work at CWJ we regularly receive reports of sickening and frightening 
expressions of hatred towards women.  Such expressions perpetuate a culture of misogyny 
and help create a climate that encourages acts of violence towards women. It is somewhat 
extraordinary that, as one woman told us, when she asked  the police whether any crime had 
been committed when she received a letter to her home address along these line:  “you are 
a vile ugly cunt, you should die in agony, I would offer to rape you if you weren’t so ugly, 
choke on my dick, I hope you die of painful womb cancer you Jewish bitch”, the police officer 
explained that the only aspect of this communication that might be criminal related to the 
use of the term “Jewish”. 
 
We are not convinced that the extension of categories of groups to the hate crime rubicon is 
the right way forward   We note that in addition to “sex/gender”, the consultation also 
considers whether age and other categories including ‘sex workers’, sub cultures, people 
experiencing homelessness etc .  But why not class, why not fat people or anorexics? 
 
Our view is that insofar as there are groups and categories of people who can be targeted by 
hate crime legislation, that it is unconscionable that women are to date not included in this 
list   Yet, as the potential list expands, the purpose of hate crime law makes decreasing sense   
When people are victims of violence, it is often the case that there is a level of hatred 
motivating such acts, and therefore unsurprising that hateful intentions towards the victim’s 
different characteristic are present   However, it is unclear how it will necessarily assist to 
make it a hate crime? (We note the separate consultation on Online Harmful 
Communications, where such distinctions may have more relevance, particularly in terms of 
recording and understanding the extent to which misogyny is one of the most dominant forms 
of hate expression). 
 
Specific observations on ‘Sex/Gender’ 
 





there is some benefit in identifying those cases where this is clear and marking them as 
aggravated offences    
 
Response to consultation questions relevant to sex/gender 
 
Questions 

We provisionally propose that gender or sex should be a protected characteristic for the 
purposes of hate crime law.  

Do consultees agree?  

We invite consultees’ views on whether gender-specific carve outs for sexual offences, forced 
marriage, FGM and crimes committed in the domestic abuse context are needed, if gender or 
sex is protected for the purposes of hate crime law.  

CWJ agrees that if hate crime is to continue to apply to various categories of groups to which 
it already applies and potentially for new ones as proposed, then sex should be added as a 
protected characteristic for the purposes of hate crime law.  (We use the term ‘sex’ which 
corresponds with the terminology of the Equality Act and means something different from 
‘gender’). 
 
We do not agree there should be a gender specific carve out for the specified offences   As 
we have described above, although most crimes of violence against women and girls are 
inherently misogynistic, some such crimes are committed with specific misogynistic intent, 
which could be regarded as an aggravating factor   If misogyny or sex/gender is to be added 
to hate crime legislation then we oppose the carve out. 

We invite consultees’ view as to whether sex or gender-based hate crime protection should be 
limited to women or include both women and men.  

CWJ consider that sex or gender based hate crime should be limited to women.  Insofar as 
there are examples of crimes of violence against men committed by women these are usually 
committed as a consequence of resistance in the immediate or long-term experience of male 
violence.  There are rare examples of some acts of violence towards men that are committed 
by women where there may be an explicit motivation of hatred towards men, but this is 
usually because the woman in question has suffered a history of serious male violence and 
abuse and finally snapped.  We don’t think it is appropriate to describe such crimes as hate 
crimes   In relation to violence towards men from other men, we can think of examples where 
there is a misogynistic context to such crimes.  For example, male rape can be performed 
specifically to emasculate and or humiliate the victim.  This is a crime motivated by hatred 
but it is not hatred on account of the victim being a man  

We provisionally propose that a protected category of “women” is more suitable than 
“misogyny”, if sex or gender-based hate crime protection were to be limited to the female sex 
or gender.  

 Do consultees agree?  



We do not agree.  We consider the term misogyny to be powerful and specific.  To the extent 
it is a term less widely used or understood, we believe if it were to be added as a definition 
to hate crime legislation, it would soon become much more widely used and understood.  
However, we do take the point that there may be some inconsistency with other hate crime 
legislation  

We provisionally propose a protected category of “sex or gender” rather than choosing 
between either “gender” or “sex” if hate crime protection were to adopt a general approach.  

 Do consultees agree?  

We do not agree.  Sex is the protected characteristic under the Equality Act and there is a 
separate category for transgender hate crime that already exists   This report raises the issue 
of a transwoman being targeted for misogynistic hate crime and suggests gender is a more 
inclusive term.  But if a trans woman is targeted by hate crime then she already had the 
protection of transgender hate crime legislation  

If we can be of further assistance please contact us at info@centreforwomensjustice.org.uk 

 
For more information about Centre for Women’s Justice, please check out our website 
https://www.centreforwomensjustice.org.uk/.  
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Introduction

The Covid-19 pandemic has had devastating 
consequences for women facing abuse and violence. 
Lockdown measures introduced by governments across 
the globe as a necessary step to curb the spread of the 
virus has created a surge in reports of domestic abuse, 
sexual violence and exploitation.1

Changing Lives is a national charity, supporting over 14,000 people in the most 
challenging of circumstances each year. In the past ten years, we have worked with 
thousands of women selling sex and/or experiencing sexual exploitation, as well as 
women who experience domestic abuse, or who have contact with the criminal justice 
system.

We decided to conduct this research because we became increasingly concerned 
during the early stages of the pandemic that women with existing vulnerabilities such 
as poverty, homelessness, poor mental health and past experiences of trauma, were at 
increased risk of sexual violence.

This issue can be related to, but is often distinct from, domestic abuse – also a 
significant and pressing concern – affecting women including those who are being
systematically targeted for sexual exploitation2 , or who find themselves with no option
but to turn to ‘survival sex’, exchanging sex to meet immediate needs such as food, 
shelter or to provide for their children. 

1. UN Women (6 Apr 2020). Violence against women and girls: the shadow pandemic. Available from: https://www.
unwomen.org/en/news/stories/2020/4/statement ed phumzile-violence-against women during pandemic [Accessed 
Oct 2020]
2. Sexual exploitation is defined by the World Health Organisation as: ‘Actual or attempted abuse of a position of 
vulnerability, power, or trust, for sexual purposes, including, but not limited to, profiting monetarily, socially or politically 
from the sexual exploitation of another’. Available from: https://www.who.int/docs/default-source/documents/ethics/
sexual exploitation and abuse pamphlet-en.pdf?sfvrsn=409b4d89_2 [Accessed Oct 2020]
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The Covid-19 pandemic has exacerbated the challenges faced by women with existing 
vulnerabilities, leaving them with access to even fewer resources and support. Often, 
they find it challenging to engage with welfare services, and have been unable to raise
income even through the most desperate of measures, such as begging. 

As a result, Changing Lives saw an 83% increase in the number of women accessing 
our specialist services providing support for women selling sex and experiencing sexual 
exploitation for the first time in the first four months of lockdown. We continue to see
unprecedented demand for our services, as well as significant and adverse impacts on
women’s physical and mental health, including an increase in suicide attempts and self-
harm.

In April, we led a coalition of charities in calling on Government to protect women 
experiencing sexual violence during lockdown. Despite this, violence persists – our 
research shows that women with existing vulnerabilities were acutely exposed to sexual 
violence and repeat victimisation at the hands of multiple perpetrators during the first 
four months of lockdown, often intertwined with experiences of domestic abuse and 
other harms.

With women unsafe at home or within their communities, and unable to access support 
from public services that are increasingly in demand and under pressure, many have 
found themselves with nowhere to turn. With no end to the pandemic in sight, we are 
calling on Government to act now to end sexual violence and ensure that women who are 
selling sex and/or experiencing sexual exploitation can access safety and justice.
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Findings and implications

About the research
To conduct this research, we analysed data collected across our services between March 
and June 2020 and conducted a survey of staff members in 15 Changing Lives services 
across the North East, Yorkshire and the Midlands. Together, these services supported 
over 1,850 women in the first four months of lockdown, through our services for women 
selling sex and/or experiencing sexual exploitation, as well as our criminal justice, 
domestic abuse and specialist support accommodation services for women.

Findings
The experiences of the women we support during lockdown highlights a sharp increase 
in sexual violence, characterised by entrenched patterns of abuse and exploitation. 
The findings also show a marked increase in repeat victimisation, whereby women are 
experiencing multiple crimes against them  including, but not restricted to, sexual 
violence, physical violence and domestic abuse. These are women who are already 
at increased risk of harm due to their existing vulnerabilities, such as homelessness, 
addiction, and poverty, but are slipping through the net when it comes to accessing the 
support they urgently need.

A sharp increase in sexual violence
Across the breadth of our services supporting women selling sex and/or experiencing 
sexual exploitation, there has been a 62% increase in the number of women disclosing 
that they have experienced sexual violence during the first four months of the pandemic.
We are concerned that this increase does not reflect the true extent of the sexual
violence and abuse happening in our communities. For example, in the North East there 
has been an 179% increase in women disclosing that they have experienced sexual 
violence, including instances of repeat victimisation. 

We believe that the trend in the North East is closer to the reality of women’s 
experiences, because there has been a sustained commitment and investment in multi
agency working across this area. 
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This tells us that the women we support are experiencing  significant harms, including
repeated sexual violence by multiple perpetrators, as well as intimate partner violence 
and abuse. However, the findings indicate that the scale of abuse and exploitation, and 
the frequency of repeat victimisation, has been exacerbated by Covid-19.

Implications

Let down by the system
Staff in our services report that alongside the physical harms associated with sexual
violence, women’s experiences leave them feeling stripped of their self-worth, 
confidence and bearing the burden of stigma and discrimination.

“It affects every aspect of daily life. For many women who are repeatedly victimised,

they lose their identity and their trauma affects their daily functioning… they become 

accepting that this is the way life is and believe they are not worthy of anything better.”

Staff member

Staff members highlight how women’s experiences of repeat victimisation, coupled with
experiences of being consistently and systematically failed by services since childhood, 
profoundly affects their ability to place their trust in professionals. Our staff describe the 
women we support as ‘feeling let down by the system’.

Protection under the law
Policy and legislation to support women selling sex and experiencing sexual exploitation 
is fragmented, distributed widely across existing legislation rather than brought together 
under a single unifying framework. For example, while professionals and agencies have 
a general legal duty in relation to safeguarding, health and wellbeing under the Care Act 
2014, there are no specific statutory responsibilities for adults who exchange sex or are
being targeted for sexual exploitation, especially those at increased risk of harm due to 
existing and interrelated vulnerabilities such as homelessness, addiction and poverty.

This leads women who experience sexual violence outside of intimate partner 
relationships to believe they will not be protected under the law4 and makes it more 
difficult for specialist services to identify and support women in these circumstances.
There are many examples in our services where women with existing vulnerabilities are 
slipping through the net. 

4  Previous research by Changing Lives into the experiences of women involved in survival sex can be found here: https://
www.changing-lives.org.uk/expertise/research-expertise/ [Accessed O https://www.changing-lives.org.uk/general/%20
housing-homelessness and sexual exploitation/ ct 2020]
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This stark reality reflects the national picture, with sexual offences among the crimes 
least commonly reported to the police and with a strikingly low conviction rate. Recent 
estimates show that just one in five victims of sexual violence reported their experiences 
to the police, and only half of these were progressed further through the criminal justice 
system. 6 While it is difficult to draw direct comparisons, nationally rates for rape are far 
lower than other crimes, with latest estimates suggesting that only 5.7% of reported 
rape cases ending in a conviction for the perpetrator.7   

What is distinctive for women with existing vulnerabilities is the multiple barriers they 
face in reporting crimes. While three-quarters of the services we surveyed tell us that 
the women they support feel ‘somewhat confident’ or ‘very confident’ about disclosing 
crimes relating to sexual violence to their key workers, the opposite is true when it 
comes to reporting this to the police (three-quarters of services report that women feel 
‘somewhat unconfident’ or ‘very unconfident’). Of the disclosures reported to the police
within our services supporting women selling sex, over two-fifths were investigated and 
closed because the victim decided to withdraw.

Our staff report that the most common reasons for this include stigma and 
discrimination, and a fear of criminalisation, with women often seen as the offender 
rather than the survivor, despite the fact that they are repeatedly exploited throughout 
their lives. The women we support also encounter victim-blaming, feeling they are being 
held responsible for the crimes they have experienced. This, coupled with the difficulties 
that comes with telling and re-telling their story, can be hugely re-traumatising.

There is an assumption that [the women we are support] are in some way responsible 

[for crimes against them]. In part due to some of the dangerous situations the women 

put themselves in, an attitude of ‘what do they expect?’.

Staff member

The process reporting is traumatic and invasive and does not lead to good outcomes 

for women. She is re-traumatised and inevitably told the case will result in no further 

action. This invariably exacerbates [women’s existing challenges] and diminishes their 

faith in the services that are supposed to protect them.

Staff member

6. Office of National Statistics (2018).  Sexual offences in England and Wales: year ending March 2017. Available from: 
https://www.ons.gov.uk/peoplepopulationandcommunity/crimeandjustice/articles/sexualoffencesinenglandandwales/
yearendingmarch2017 [Accessed Oct 2020]
7. Kelly, L., Lovett, J. and Regan, L. (2005). A gap or a chasm? Attrition in reported rape cases. 2005. Home Office Research 
Study



12Nowhere to turn: Sexual violence among women selling sex and experiencing sexual exploitation during Covid 19

Stretched services
In May 2020, Changing Lives joined other charities in welcoming the announcement 
of additional funding to assist specialist sexual violence services faced with growing 
demand.8  However, the short term nature of this funding has not gone far enough to 
meet the resource implications created by growing numbers of disclosures  for 
example, supporting women to attend forensic examinations, give police statements 
and engage with wider support services. We have also seen associated costs increase, 
for example an increased requirement for clinical supervision to support staff members 
experiencing secondary trauma due to the increasing numbers of sexual and physical 
violence disclosures they are encountering. 

At present, a common source of support for people experiencing sexual violence is 
through Independent Sexual Violence Adviser (ISVA) services. ISVA services provide vital 
emotional and practical support to meet the needs of victims or survivors, and help them 
throughout police investigations if they choose to report. They receive referrals from a 
range of sources, including from the police and self referrals. ISVA services are central 
to an ecosystem of services supporting women who with pre existing vulnerabilities who 
have experienced sexual violence and abuse, but they cannot do this alone. Specialist 
services supporting women selling sex and/or experiencing sexual exploitation are 
needed to build the long term relationships that are required to build women’s trust in 
services so that they may disclose with confidence.

In the 15 years Changing Lives has offered specialist support services for women selling 
sex and/or experiencing sexual exploitation, we have learned the importance of focusing 
on women’s strengths and providing support which meets their individual needs and 
hopes to support recovery.  While their experiences of sexual violence during Covid 19 
may be acute, the impact of trauma and abuse is lasting and pervasive. Sustained 
investment in specialist services to support women selling sex and/or experiencing 
sexual exploitation is therefore vital.9

‘When women first come to our services, we often ask about their hopes, aspirations 

and what they love to do.  I’ve supported so many women who have amazing talents… 

one woman spoke three languages and played three musical instruments. But when 

they experience trauma, they get lost to that.” 

Staff member

8  Ministry of Housing, Communities and Local Government (2 May 2020). Emergency funding to support most vulnerable 
in society during pandemic.  Available from: https://www.gov uk/government/news/emergency-funding to support most
vulnerable-in-society-during-pandemic [Accessed Oct 2020]
9  Changing Lives is currently leading a partnership of six charities alongside GROW, A WAY OUT, Basis, Together Women 
and WomenCentre (Kirklees and Calderdale) to support women experiencing sexual exploitation across the North East and 
Yorkshire. This is funded through the Department for Digital, Culture, Media and Sport Tampon Tax Fund, but it is extremely 
rare to see statutory funding for this type of work  
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Conclusions and recommendations

This research highlights that women with existing 
vulnerabilities were acutely exposed to sexual violence and 
repeat victimisation in the first four months of lockdown, with
no end in sight as the pandemic continues. We are calling for 
action to support women with existing vulnerabilities such as 
homelessness, addiction and poverty, who consistently slip 
through the net.

We would like to see:

• The introduction by the Minister for Safeguarding of a statutory duty on local 
authorities to ensure that staff working in statutory services are trained to
understand and respond to the complexity and interrelated nature of women’s 
existing vulnerabilities that may lead them to become involved in selling sex and/or 
targeted for sexual exploitation, and that there is help to secure access to specialist 
support services within every local authority area. Further, we would like to see this 
group of women consistently recognised in local Violence Against Women and Girls 
(VAWG) strategies to ensure there is appropriate recognition of and response to their 
needs at strategic and policy level.

• Adequate, sustainable and long-term funding for trauma-informed, specialist 
services to support women selling sex and/or experiencing sexual exploitation, 
including provision for this group of women within locally commissioned services 
to support people experiencing multiple disadvantage. This is vital to ensure that 
women who are particularly at risk of sexual exploitation and sexual violence are able 
to access the support that they need to address and ultimately overcome the trauma 
they have experienced.  

• Provision to ensure that women selling sex and/or experiencing sexual exploitation 
receive adequate protections under the law. For example, we would like to see 
equivalent processes to Clare’s Law apply to women who are cohabiting but not in a 
relationship with a potential perpetrator, and for women fleeing sexual exploitation
to be granted a legal right to receive automatic priority access to suitable housing. 
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who sells sex feels that they are exposed to harm, for many women the 
harms are significant. Among the most affected are women with existing 
vulnerabilities such as poverty, homelessness, addiction, poor mental health 
and past experiences of trauma and abuse.   
Throughout this pandemic, nearly nine out of 10 adults in the UK who are 
online2  have become reliant on the internet to maintain their connection 
with loved ones, to continue to work remotely and for entertainment. 
However, for the women we engage through netreach, the internet is not 
a place of safety. Often, they are unknown to support services and are at 
significant risk of online abuse as the result of an overwhelming correlation 
between selling sex and poverty, deprivation and social exclusion.

While the Government’s Online Harms White Paper provides an opportunity 
to address these concerns, progress has been seriously delayed.3  
Meanwhile, an increasing number of women are turning to selling sex: 
there was an 83% increase4 in the number of women accessing Changing 
Lives’ specialist services providing support for women selling sex and 
experiencing sexual exploitation for the first time in the first four months of 
lockdown alone. 

The Government has been vocal in expressing its commitment to ensure 
that all public services have the resources they need to support people 
through the pandemic. We are calling on Government to ensure that this 
translates into better support and legal protection for women facing existing 
challenges who have found themselves having to advertise online, offering 
to sell or exchange sex because Covid-19 has left them without any other 
choices.

2 Home Office (2020) Online Harms White Paper. Available at: https://www.gov.uk/government/
consultations/online-harms-white-paper/online-harms-white-paper [Accessed July 2020]
3 BBC (2020). Online Harms bill: Warning over ‘unacceptable’ delay. Available at: https://www.bbc.

co.uknews/technology-53222665 [Accessed November 2020] 
4  Changing Lives (2020). Nowhere To Turn. Available online: https://www.changing-lives.org.uk/news-
stories/nowhere-to-turn/attachment/nowhere-to-turn-final-report/ [Accessed November 2020]
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3.1 Poverty, destitution and selling 
sex online
Since the beginning of the first Covid-19 lockdown in March 2020, our netreach 
team has uncovered a high prevalence of women advertising on specialist adult 
websites and mainstream community selling pages. 

At the time of writing, there were a total of 911 profiles  on just two websites that 
require women to pay a subscription to advertise their services in the areas where 
Changing Lives provides specialist support to women selling sex, and many more 
across other paid platforms and free websites. 

While some free websites display a ‘Personals’ section to advertise ‘casual 
encounters and long-term relationships’, sexual services are often more hidden, 
advertised under ‘Beauty Services’, ‘Small Biz Ads’ or ‘Financial Services’.  These 
adverts show a direct link between the financial hardship created by the pandemic 
and women finding themselves in an extremely vulnerable situation.
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3.2 Young women and girls
Our findings show concerning prevalence of young women and girls advertising
to sell sex or sexual activities online. Of the 911 profiles found across the two 
specialist adult services we looked at in detail, they most commonly belonged 
to women aged 18-25. This age group accounted for almost three-fifths (59%) of 
women in the Northumbria area and almost half (49%) of women across all areas 
where Changing Lives delivers services.6

For the majority of women we support, experiences of trauma and abuse start in 
childhood.  As they reach the age of 18, legal obligations towards them change.  
Across statutory services we see a lack of understanding around the lasting 
impact: the vulnerabilities of women who are being sexually exploited do not go 
away once they reach adulthood.7 This leaves them particularly at risk of ongoing 
exploitation. A further challenge is that age verification is not usually required to
post on free websites. This creates significant concerns around safeguarding and 
child sexual exploitation.

6 Percentages do not equal 100% due to rounding.
7 https://www.changing-lives.org.uk/wp-content/uploads/2020/12/STAGE-Briefing_Transitions Nov-2020.pdf
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3.1 Safeguarding concerns
There are clear safeguarding concerns associated with women, particularly young 
women and those with existing vulnerabilities, being left with no option but to 
advertise sex online. Alongside the issues raised earlier in this report, our netreach 
teams identify several additional considerations, including:

• Some free websites allow users to pinpoint their exact location  this raises 
concerns around the dangers to women of publicly displaying their home 
address.

• Due to the closure of most public spaces during lockdown, a number of women 
have been forced to use their home as a location for selling sex, placing them 
at increased risk of physical and sexual violence.

• The loss of public services has left women without access to vital sexual health 
and mental health services and struggling to receive support from safeguarding 
teams.
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A response to the Law Commission consultation paper Hate crime laws 

Charles Wide 

 

Introduction: 

 

A.  At the outset, I should make clear my trepidation in responding to this paper. I am a 

fairly recently retired Senior Circuit Judge (having retired early to pursue another vocation) 

but I do not write in that capacity (though 40 years of practice in criminal law are bound to 

inform some of what I write). This is an area in which one takes a risk in venturing any opinion 

which might be thought to cut across a prevailing orthodoxy. Debate is inhibited. I have seen, 

in a number of contexts, self-censorship through nervousness or fear; indeed, I have been guilty 

of self-censorship myself. For the avoidance of any doubt, although I regret feeling the need to 

do so, I emphatically say that hate crimes1 are necessary and reform of them is desirable. I 

wholeheartedly support an effective regime of their detection, prosecution, and punishment. 

 

B. This response is in 2 parts. 

 

C.  In the first, I will argue that the consultation paper demonstrates the Law Commission’s 

unsuitability for the way in which it has approached its terms of reference (also straying outside 

them) and that, in any event, it breaches the Consultation Principles 2018. This is not to say 

that any particular provisional proposal should be accepted or rejected (I have an open mind). 

It is due to the nature of the document and the process of which it is a part. The remedy is, 

when the present pandemic has eased sufficiently, to have further consultation exercise, with a 

very much shorter consultation paper, a concentratedly legal focus, a commitment to clarity 

and simplicity, involving a wider range of consultees, on the basis of material which members 

of the general public could reasonably be expected to understand and respond to. 

 

D.  In the second, I will deal specifically and shortly with the question concerning the 

creation of the post of Hate Crime Commissioner. This is beyond the statutory role of the Law 

Commission, it is not in the terms of reference, and in any event, on its merits, the idea should 

be rejected. 

 

 
1 I will use this shorthand, though it is inaccurate and misleading. It does not reflect ‘hostility’, blurs the 
distinction between aggravation and an element of a substantive offence, and may imply that hatred is itself a 
crime. The Law Commission might consider whether a better expression could be devised. 
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advocacy for a series of positions rather than, as the Consultation Principles require, giving 

‘enough information to ensure that those consulted understand the issues and can give 

informed responses.’ Contrary positions are not explored or are dealt with cursorily (a notable 

example of this concerns freedom of expression). 

1.5 There is no mention of an elephant in the room: the fear which stifles debate and the 

formulation and execution of policy. This omission is truly extraordinary. This topic cannot be 

properly considered without it. It is a constant feature of many people’s daily lives. Not only 

does it affect law enforcement, work environments, and social intercourse, it affects this very 

consultation process. I have already referred to a certain nervousness that even I feel in 

responding to this paper. There are those who dare not speak freely on this topic for fear that 

they may be extinguishing their chances of advancement or even risk dismissal. 

1.6 This problem is now well-documented in the academy. The situation in the USA is 

strikingly depicted in The Coddling of the American Mind by Haidt and Lukianoff. My own 

recent experience as a mature university student showed me that we are not far behind. It is 

also apparent in corporations and government agencies. It seems to be present in the police and 

CPS. There is the associated problem of hate crime laws being exploited in pursuit of wider 

campaigns (by pressure groups or individuals), including the use of allegations to intimidate or 

close down debate. The law’s effectiveness and support of it by the general public is to some 

extent related to this unaddressed issue. Fear of criticism or a twitter-storm is real. It might be 

said that this is a beneficial corrective, but the issue needs to be aired. The very recent case of 

Scottow in the Divisional Court (Bean LJ and Warby J) is an example of the problems that can 

occur. 

1.7 In this context, questions arise (they may be outside the terms of reference, but the 

report has ventured some distance into this territory). Are the police and CPS correct to classify 

as a hate crime an undetermined complaint of subjective perception, irrespective of whether 

there is any rational basis for it? Is it confusing for the police, or CPS, or the public for 

police/CPS to have a different test to that which is the law? Should the CPS have rules for the 

acceptance of pleas in these cases which apply in no other type of case? Should police policies 

give priority to the exercise of bench warrants in these cases over others? What should be the 

criteria for giving priority to the investigation of one of these cases over, say, one of the tens 

of thousands of ‘unsolved’ dwelling house burglaries which happen each year and which can 

destroy people’s lives? 
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1.8 The statistics in Chapter 5, relied on to convey the scale and nature of the problem, are 

not easy to follow or interpret. Something as basic as whether the CSEW uses the police/CPS 

test of subjective perception is omitted. Raw numbers give little idea of where in the scale of 

seriousness offences fall. The categories used in Tables 3, 5, and 6 are too vague to be much 

use. There is no sufficiently detailed analysis of the prevalence of offending by reference to 

factual circumstances, including the nature of, for example, the racial element. It is not even 

possible to tell the split between summary and indictable offences. 

1.9 Once the prevalence of, and harm done by, hate crimes have been established, there is 

no need to find further justification for the application of the criminal law beyond the 

conventional punishment and deterrence of crime. The summary of the paper gives as the 

second reason for enacting hate crimes: ‘the symbolic function of the legislation as a tool for 

tackling bigotry, prejudice and inequality’. This is both unnecessary and wrong in principle. 

Leaving aside the interesting sociological question of whether the criminal law should be 

‘symbolic’ of anything, it certainly cannot be symbolic of tackling wrongs which are not in 

themselves criminal. 

1.10 For a system involving hate crimes to be effective, it needs the confidence of the general 

population. The lack of rigorously critical analysis in the report may be a function of the 

narrowness of the preliminary work done thus far. This is no criticism of those from outside 

the Law Commission who have contributed – far from it. So far as can be seen from references 

in the report (which is not completely transparent in this respect), they are engaged in valuable 

work. However, they seem to reflect, albeit in different ways, a broadly similar angle of 

approach. Other than writers and broadcasters with an interest in freedom of expression, there 

are no organisations which speak for members of the general public whose lives may be 

affected by the way in which hate crimes are dealt with. This makes the consultation process 

all the more difficult. But the report and the accompanying documents are further inhibitors. 

1.11 At 533 pages, with 62 questions, the report’s length simply excludes the general public 

from the consultation. For example, it is twice as long as the Law Commission’s 1989 report 

on a comprehensive criminal code which consisted of the report, a complete Bill, and a 

commentary. It is not far short of the length of my copy of Dostoyevsky’s Crime and 

Punishment and it is about a hundred pages longer than my working copy of the New 

Testament. Working on my own, with time limited by other pressing commitments, and with 

no research facilities other than a laptop, I could not read it all as carefully as I would wish (of 

necessity, on a screen), let alone respond adequately to its detail. Even I, with my background, 
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have struggled to follow the convoluted, often highly technical, arguments and diversions of 

questionable relevance. It is hard to see how any lay person could be expected to understand 

them. 

1.12 In my view, the paper breaches the Consultation Principles 2018 in a number of 

respects. It is far too long, convoluted, and hard to understand and it contains far too many 

questions [para. A]. Its lack of balance and lack of rigorous critical evaluation means that 

insufficient information is given to enable informed responses [para. C]. The range of people 

targeted for responses is too narrow [para. F]. 

1.13 The situation is not saved by the summary (21 pages) and the ‘Easy Read’ summary 

(51 pages). Neither provides a balanced basis for making informed responses. Inviting 

consultees to turn for the detail to the report itself does not overcome the immense length and 

complexity of each section, the technical language used, and the difficulty of following the 

arguments without an understanding of the premisses which underpin them. The ‘Easy Read’ 

summary is simply advocacy for the provisional proposals, with almost no countervailing 

information or arguments. 

1.14 Those targeted for responses are too narrow in range. In particular, how is the Law 

Commission to assess the attitudes to be found among the general public, especially those who 

have no organisation to speak for them? 

1.15 This in turn raises the question, unaddressed by the report, of to what extent meaningful 

distinctions can properly be made between everyone who shares a protected characteristic on 

the one hand and the general public on the other. What of those with a protected characteristic 

who do not see it as central to their idea of themselves? To what extent can those who share a 

protected characteristic properly be regarded as a ‘community’? 

Conclusion 

1.16 Once the responses to this consultation exercise have been considered, there is the 

opportunity to refine and reset with a view, ultimately, to producing recommendations which 

are cogent, practicable, and can have the support both of the general public and those who have 

characteristics which are liable to being subjected to hatred or hostility. Consultation would be 

much more easily accomplished when the effects of the present pandemic are less severe. 
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1.16 Another phase of consultation could involve a narrowing of the issues in a very much 

shorter consultation document (there would be no need to repeat what is in the existing 

consultation paper, which would still be available). It could be strictly confined to the terms of 

reference and to the Law Commission’s specialised expertise. Sentences should be short and 

the language simple. The contentious sociological theorising could be left out. Unless there is 

something of direct relevance to a provisional proposal, complex legal history and what other 

jurisdictions do would be unnecessary. 

1.17 Evidence of the scale and nature of the problems to be addressed (of which the 

subjective is an important, but by no means the only, aspect) should be clearly and relevantly 

set out. Statistics should be selected for their empirical value and simply explained. Passages 

leading up to any provisional proposal should, with clear headings, tabulate points for and then 

against, followed by a succinct explanation of why the former (at this stage) are preferred. 

1.18 Some process needs to be found for getting responses from sources other than 

organisations and institutions in which ideas which may need to be challenged are already 

embedded. Where this vexed topic stands in the broader picture of the whole of society needs 

articulation. If reform is to work, the support of the general public will be needed. 

2. A Hate Crime Commissioner? 

2.1 The Law Commission’s statutory role concerns law reform. It has no status in relation 

to the creation of a new public body (even if there were precedent, the words of the 1965 Act 

are clear and are the law). Furthermore, its terms of reference do not include this topic. It is 

hard to see why this hare was set running. It should go no further. 

2.2 In any event and on the merits, in my view, such a post should not be created. I regret 

that this is another topic on which the report fails to deal with the case against it adequately. 

The report mentions cost, duplication of effort, and issues raised in connection with a possible 

Domestic Abuse Commissioner. The summaries refer only to cost. These are by no means the 

only objections, or even the most cogent. 

2.3 If hate crimes are at the centre of a project and such crimes are the principal professional 

concern of university departments or campaigning organisations, hate crimes are in the very 

foreground of their concerns. However, the task of government, and democratically elected 

representatives as a whole, is to hold competing issues in balance. It may be that a 

commissioner can be justified where there is an interest without a voice. That cannot be said 
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in relation to hate crimes. There are university departments devoted to the subject, many 

interested politicians, and many pressure groups (some of them very assertive) with ready 

access to mainstream and social media outlets. There are well-organised advocates for every 

actual and potential protected characteristic.  

2.4 The appointment of a Hate Crime Commissioner would inevitably be a fraught 

contentious business. There would be enormous pressure for the appointee personally to have 

one or more protected characteristics. In the real world, there would be assertions that he or 

she (even those pronouns would be contested) would not have the confidence of the members 

of one or more groups if this were not the case. Even the appointment of such a person would 

not be the end of the matter, as can be seen by, for example, the controversies which have 

surrounded the later career of Trevor Phillips. 

2.5 It is likely that a Hate Crime Commissioner would be under constant, well-organised 

pressure to act across a range of issues (the estimate of cost is a gross under-estimate), facing 

constant criticism if he or she failed to act or acceded to demands which did not have the 

support of the general public. 

2.6 Furthermore, groups representing people with actual or potential protected 

characteristics can and do disagree with each other. This is exemplified by the vehement 

accusations of transphobia made against the feminists Julie Bindel and J.K. Rowling. 

Associated controversies are to be found between some trans activists and gay men. It is highly 

undesirable for a civil servant to be in the middle of such intense disputes, trying to 

accommodate or arbitrate, or having to decide between them. This is the responsibility of 

accountable elected politicians. It is what democracy is for. 

 

Charles Wide 

23rd December 2020 
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Dear Hate Crime Team 

 

Response to the Hate Crime Report 

 

Apologia 

The reader may find the style of this response aggressive. The intention is 

rather that it should be challenging. I suspect that most organisations that 

respond will have an ongoing relationship with you which will cause 

them to tone down any negative response and I thought it would be useful 

for you to experience the views and strength of feeling of a mere private 

individual, who sees their freedom of speech threatened and their sense of 

fairness outraged. That this is the first time I have responded to any 

consultation underlines this strength of feeling. 



 

Recommendation 1 

“That the consultation scope should be broadened to recognise that the 

general public is a stakeholder ” 

The public are affected by: 

• The further limitation of free speech 

• Aggravated offences or, apparently, even just incidents being given 

investigation priority  Given limited police resources, this reduces 

the protection from crime for the general public  Anyone who has 

received just a crime number in response to a break-in can testify 

to this. 

Moreover, this recommendation would counter the suggestion that this is 

government by special interest group  

Currently the consultation is biased towards special interest groups and 

away from the general public as: 

• No polling data is used 

• I, as a reasonably informed person, only found out about it by 

accident  I am prepared to bet that no advertising was 

undertaken and that if it was it was in The Guardian and not The 

Sun 

 



• The long form report is almost impenetrable to anyone who is 

not a lawyer. While the “easy to read” one, only includes half 

the recommendations  I am sure it is not coincidence that the 

highly controversial ending of home exception is one of those 

excluded from the easy read version. 

• Even the response form itself says “organization” but not “if 

applicable” 

 

Recommendation 2 

“That there should be a thorough review of the flaws, unintended 

consequences and available abuses in the current legal framework before 

any expansion of their scope.”  

The need for this is demonstrated by 

• The iniquity of the “non crime hate incident” issue. Your report 

implies that because a court has held it to be legal then it does not 

need addressing further, when I thought that this whole process 

was about changing laws. For example, I could claim to feel 

insulted as a heterosexual male by the writer of this report adopting 

Stonewall’s definition  changing my gender without my approval 

from male to Cismale, Alternatively, I might feel upset as a white 

man by your assertion, based only on a marxist movement that 



wishes to defund the police and breaks lockdown regulations to 

hold intimidating demonstrations, that there is “wider racism 

embedded within society”  Of course, “the victim does not have to 

justify or provide evidence of their belief [that the incident is 

motivated by hostility or prejudice] for the purposes of reporting, 

and police officers or staff should not directly challenge this 

perception” thus the writer of this report would end up with their 

name linked to a ”non-crime hate incident” which could show up in 

an enhanced disclosure and barring check  This is clearly nonsense 

and needs to stop, particularly as recent history demonstrates that it 

is being weaponised by certain groups 

 

• The cases where fear of the racist label has impeded investigations 

into grooming gangs and Leicester sweat shops 

 

• The current Eton College where the Equalities Acy 2012 is being 

used to justify repressing free speech 

 

• The danger of the police and the courts becoming politized 

 

 



 

Recommendation 3 

“Any proposed legislation should be tested for possible negative effects 

on social cohesion” 

All polling shows that the concept of “fairness” is deeply rooted in the 

public psyche. However, the word “fairness” is only used 7 times in the 

544-page consultation document and all these references refer only to 

sentencing. Clearly, no thought has being given to the possible negative 

effects of offending against that sense of fairness by disadvantaging the 

general public and favouring minority groups as regards law enforcement 

resources. Already, polling shows that the BLM movement is perceived 

by all sides as having damaged race relations. Please let us not walk 

blindly into exacerbating the situation  I worry you might, because the 

proposal in the report to remove the home exemption indicates stunning 

naivete, within weeks it will be renamed “the Gestapo clause” and public 

support will be severely damaged. 

 

Recommendation 4 

“That in order to redress the balance, given the proposals in the report, a 

Free Speech Commissioner be appointed and that the proposal for a Hate 

Crime Commissioner should be dropped” 



There can be little doubt that free speech is currently under attack and it is 

against this background that, this report seeks to add further restraints. 

The concurrent appointment of a Free Speech Commissioner would be an 

elegant way to allay public concerns   

 

Please let me know if you require any more information. 

 

Very best regards 

 

Yours sincerely 

 



Dimensions response to Hate Crime Laws: A consultation paper 

 

Question 9  

21.17 We invite consultees’ views on whether the current definition of disability used in the 

Criminal Justice Act 2003 should be retained. 

We support retention of the current definition of disability used in the Criminal Justice Act 2003   

 

Consultation Question 21 

21.33 We provisionally propose that the legal test that applies in respect of enhanced sentencing 

should be identical to that which applies to aggravated offences.  

21.34 Do consultees agree?  

We agree with this position 

 

Consultation Question 22.  

21.35 We provisionally propose that the current legal position – where the commission of a hate 

crime can be satisfied through proof of “demonstration” of hostility towards a relevant 

characteristic of the victim – be maintained.  

21.36 Do consultees agree?  

We agree with this position. 

 

See answer to the following questions below:  

Consultation Question 23 

Consultation Question 10 

The legal framework for prosecuting hate crimes should reflect the experience of people who have a 

learning disability and autism.  

 Crimes involving coercion, grooming and exploitation, where the individual’s disability was a 

determining factor in their being targeted, should be treated as hate crimes.  

 

 Crimes motivated by an ill-will, dislike, contempt or prejudice towards the person’s 

perceived difference on account of their disability should be treated as hate crime   

 

 Crimes motivated by perceptions of the victim as vulnerable or an easier target because of 

their disability should be treated as a hate crime.  

 

We support the introduction of a broader definition of hate crime to accommodate the reality of 

victims who have a learning disability and autism  



Above all, the legal framework should recognise that crimes against people who have a learning 

disability and autism often entail a disregard for the victim’s dignity and autonomy on account of 

them having a learning disability or autism  Introducing prejudice into the legal definition of hate 

crime is a proposal we welcome. Additionally, we advocate for the introduction of contempt within 

the legal definition of hate crime.  

We recognise the Commission’s desire to respond to calls for greater equality and parity between 

different strands of hate crime. On this basis, we do not advocate for a separate legal definition for 

crimes against people who have a learning disability and autism, although we underline that the 

experience of people who have these disabilities are often different from the hate crimes 

experienced by other groups  We believe the introduction of contempt into the legal definition 

would better reflect the motivation behind crimes against people who have a learning disability and 

autism and would enshrine a key aspect of the current working definition of hostility in law   

Though outside the scope of the Commission’s remit, the reforms proposed in the consultation 

should be accompanied by concerted efforts to increase judicial understanding of the lived 

experience of disabled people. Too often the prejudices, assumptions and stigmas that can play a 

part in the targeting of people who have a learning disability and autism are replicated in the 

criminal justice system itself. This includes assumptions about the individual’s capacity to engage 

with the prosecution and about the credibility and reliability of the victim  The predisposition to 

approach an assessment of a crime from the starting point that the victim is inherently vulnerable, 

as opposed to examining the motivation of the perpetrator, can undermine criminal justice 

outcomes, even where there is a successful conviction for the base crime. Reform of hate crime law 

offers an opportunity to emphasise the importance of the social model of disability and underline 

that, even where a victim may be more susceptible to certain offences because of the impact of the 

learning disability or autism, the contempt of the perpetrator towards that fact is an integral part of 

the motivation for the crime.  

Instilling the above approach will also support a way forward in relation to the Commission’s 

proposal to include criminal conduct based on a wrongly assumed lack of disability within definitions 

of hate targeting  Whilst we recognise that some of the experiences of people who have a learning 

disability and autism in this context will not relate to contempt, prejudice or hostility on the part of 

the perpetrator, it is the case that people who have less visible impairments can be targeted when 

they use accessible facilities. Where others seek to police the behaviour of people who do not have a 

visible disability, it will often relate back to a general disregard for the dignity and autonomy of 

disabled people. In particular, we see this relating to narratives around the disabled community in 

which people are portrayed as scroungers and fraudsters in receipt of state welfare  We believe this 

will be a difficult issue to legislate for, but that the inclusion of contempt in relation to an individual’s 

disability may offer a basis on which to prosecute criminal conduct carried out on the grounds of 

presumed lack of disability.    

 

See answer to the following questions below:  

Consultation Question 25 

Consultation Question 30  

Consultation Question 48 



A key element of reform to the law should be to establish parity between disability hate crime and 

other monitored strands. We support the following proposals:  

- That the legal test that applies in respect of enhanced sentencing be identical to that which 

applies to aggravated offences  

 

 That the enhanced sentencing model remain a component of hate crime laws, as a 

complement to an expanded role for aggravated offences 

 

- That the characteristics protected by aggravated offences should be extended to include: 

sexual orientation; transgender, non binary and intersex identity; disability, and any other 

characteristics that are added to hate crime laws (in addition to the current characteristics of 

race and religion) 

 

 That the offences of stirring up hatred be extended to cover hatred on the grounds of 

transgender identity and disability 

We believe that aggravated offences encourage criminal justice agencies to investigate crimes more 

thoroughly in relation to hate motivations from the outset and place an emphasis on understanding 

the true nature of the crime at the point of charging  

We also recommend that the range of aggravated offences that can be charged in relation to a crime 

against a disabled person include offences that are particularly prevalent  In particular, property and 

fraud offences and the criminalisation of coercive behaviour or exploitation involving a person who 

has a learning disability and/or autism  This may enable a better response to the specific issue of so

called ‘mate crime’, which is one of the most prevalent and sinister modes in which people who have 

a learning disability and autism are targeted for crime and abuse   

In relation to stirring up offences, we are aware of content that may cross the threshold in relation 

to inciting hatred against people who have a disability and that this creates a basis for extending the 

offences. We recognise that there are some contentious topics around which speech will need to be 

protected, this includes fertility rights and discussions of state welfare provision  The extension of 

stirring up offences will be a meaningful step forward in terms of establishing parity between 

different monitored strands   

 

Consultation Question 32.  

21.54 We invite consultees’ views on whether a provision requiring satisfaction of the legal test in 

respect of “one or more” protected characteristics would be a workable and fair approach to 

facilitate recognition of intersectionality in the context of aggravated offences.  

On intersectionality, we recognise the fact that many victims of hate crime will feel they have been 

targeted on the basis of more than on characteristic. We are also aware that people who have a 

disability have a high incidence of recorded hate crimes against them which they have attributed to 

another protected characteristic.  

We believe it is important that each individual characteristic be recognised, so that victims can be 

satisfied that the totality of their experience has been dealt with through the criminal justice 

process   



We support the proposal for a legal test in respect of one or more protected characteristics, but 

underline that this should not detract from criminal justice agencies seeking to establish the full 

nature and extent of a crime against a person who has a learning disability or autism  As hate crimes 

against this group have been historically difficult to prosecute, it should be noted that additional 

attention should be given to any hostility based on the person’s disability alongside another 

characteristic, in order to ensure that this form of prejudice is given adequate response within the 

criminal justice process.  

 

Consultation Question 36.  

21.58 We provisionally propose that the enhanced sentencing model remain a component of hate 

crime laws, as a complement to an expanded role for aggravated offences.  

21.59 Do consultees agree?  

We agree with this position  

 

Consultation Question 62.  

21.105 We invite consultees’ views on whether they would support the introduction of a Hate 

Crime Commissioner.  

We support this proposal  A commissioner would be able to ensure a level of continuity in hate 

crime policy and act as a champion for the issues when political attention may be drawn elsewhere. 

In addition, we believe that this would help to instil more consistency across police and prosecution 

services, where at the moment there can be considerable regional divergence in how policy is 

implemented  Central oversight from a Commissioner should provide more clarity for victims as a 

single starting point for understanding rights in relation to hate crime.  



 

 

HATE CRIME LAWS CONSULTATION PAPER SEPTEMBER 2020 
 
I am an ordinary citizen of the United Kingdom with no professional legal experience. I learned of 
the above Consultation Paper only a few days ago from an online news article. Despite my limited 
understanding of its contents, I am motivated to submit a few comments as I am concerned about 
the impact of hate crime laws on the reputation of the legal system and of the police who are 
expected to enforce them. 
 
I am particularly concerned about hate speech laws as these are most likely to criminalise people 
who would not regard themselves as criminals  I also believe that, in general, hate speech laws 
absolutely do act to the detriment of free speech and equality under the law, particularly when their 
scope continues to expand, as is being proposed by the Paper.  
 
It may be true that hate speech laws are intended to create a kinder society and protect vulnerable 
individuals and groups. However, in my opinion, such laws have also contributed to a climate of 
pettiness, vindictiveness, manufactured grievance and artificial victimhood which gives preference 
to feelings over facts. It is in such a climate that, for example, a senior football official can be forced 
to lose his livelihood for using the word ‘coloured’ instead of ‘of colour’ even when the context of 
his words clearly showed his intentions to be benign  It is also a climate where an experienced 
police officer is sacked for referring to a colleague as a ‘choc-ice’; a term which anyone aged over 
forty would likely regard as poetic rather than offensive. The point is that these people, and many 
others like them, have, in the eyes of most ordinary folk, done no wrong but have effectively been 
fined tens of thousands of pounds and had their reputations ruined, partly because the law has 
contributed to an unjust climate where ‘wrongspeak’ is punished out of all proportion to the harm 
caused  Meanwhile convicted killers can be back on the streets after a few years, causing 
unimaginable real distress to the relatives of their victims. 
 
My general response to the consultation questions therefore would be that I oppose any expansion 
of hate crime legislation, particularly where it affects freedom of speech. However, for the purposes 
of your collation, I would like to submit a few formal responses as follows: 
 
Question 2  No, this is not equality. 
 
Question 4  No, this is likely to be used to suppress debate on what is essentially a political issue  
 
Question 12  Should include both men and women in accordance with equality under the law  
 
Question 24  No. 
 
Question 27 - No, this will suppress free speech. 
 
Question 40  No  
 
Question 51  Absolutely not. This proposal appears to be a massive and unprecedented intrusion 
of the law into the private sphere  If implemented it will create a huge breach of trust between the 
legal establishment (including the police) and the general public. It will also serve to confirm 
suspicions that the law is increasingly being constructed and applied to serve a particular political 
agenda by suppressing any opposition to this orthodoxy  Rather than a bastion against 
authoritarianism, the law will be viewed as a vehicle for it. 
 
Question 62  No, this would be a Commissioner for inequality under the law  
 
 
Finally, I would wish to raise a question about one particular piece of wording used in the Paper  
Paragraph 3.65 uses the word ‘infamous’ to describe the ‘Danish cartoons’. It is not clear whether 
this word was inserted by the authors of the Paper or by the author (Dworkin) being referenced; the 
lack of quotation marks suggests the former. I would expect that the Charlie Hebdo murderers and 



 

 

their supporters would be happy with the use of the word ‘infamous’ but the victims and their 
grieving relatives would not  Perhaps the authors need to ‘check their thinking’ and decide on 
which side of this debate their loyalties lie. People may then view the rest of the contents of the 
Consultation Paper in the light of this position. 
 
 
 

  
24 December 2020 
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Presentation: Hate Crime Law Reform Consultation with Disabled People and 

DDPOS: 9th December 2029 

 

Introduction: Hello, thank you for the opportunity to present here today. I’m a 

survivor of mental health services and the founder of, Liberation, a new Deaf and 

Disabled People’s Organisation  Liberation is a grass roots group for people with 

personal experience of mental distress/mental trauma (people very often given 

mental health diagnoses). We are calling for the full implementation in domestic law 

of the United Nations Convention on the Rights of Persons with Disabilities (the 

UNCRPD), including the Articles directly relevant to hate crime: Article 15 on 

freedom from inhuman and degrading treatment, Article 16 on freedom from violence 

and abuse and Articles 5 and 12 on equal recognition before the law, equal access 

to it, equal protection and equal benefit from it  The content of this Convention is very 

important to us.  

I’m going to talk about hate crime from the perspectives of people with personal 

experience of mental distress/mental trauma, including those of us who experience it 

in relation to more than one part of our identity, in relation to factors such as gender, 

age, ethnicity, sexual orientation, physical impairments, learning difficulties and/or 

socioeconomic status. It is very concerning that, under current law, disability in 

general does not have equal protection to other protected characteristics, that age 

and gender are not included at all and that the use of protected characteristics rules 

out hate crime which can result from our socioeconomic status; many of us have a 

lower socioeconomic status, are at, or below the poverty line and are targeted 

because of it. 

Focus of my presentation 

I’m particularly going to share findings from a user-led study called Keeping Control1  

I was one of the researchers for this  We explored what sort of violence and abuse 

people in mental distress are encountering and what experiences they had when 

 
1 https://onlinelibrary.wiley.com/doi/full/10.1111/hsc.12806 

 



2 
 

they tried to get violence and abuse addressed. I was incredibly moved by what 

participants shared and found, too, that it tallied hugely with my own experiences. 

Some key points from the findings which are relevant to the reform of hate 

crime law 

1. People in mental distress frequently experience hate crime and on an 

embedded scale which is just not recognised 

Participants poured out story after story of hate crime and the sorts of abuse which 

amounted to hate crime. Thus, participants included comments such as: 

There’s something very primal about humans where they feel they’ve got to 

assert their power and they want to like hit at the person who may be weaker 

I didn’t see myself as black and I didn’t think that black could be associated 

with such hate and so in my face. 

They also saw hate crime as embedded in the whole way in which services operate  

… the abuse … it’s ingrained in there … So it’s the system. 

2. Participants had much wider ideas of hate crime than are recognised in law 

The approach we took was to invite participants to define violence and abuse as they 

saw it  That was because an important aspect of dealing with violence and abuse is 

to start with what people themselves experience these as being. As a result, many 

participants spoke of the abuse which occurs when you are detained and treated 

against your will in psychiatric hospitals on the basis that you need protection: 

On the ward, it seemed it was a free for all in there and that we were locked 

up out of sight and we had no rights and that this was a land that time forgot. 

Where hate crime begins is a matter of judgement and not always easy to define  

However, I would find it hard not to define some of participants’ experiences in 

psychiatric hospitals as anything other than a form of hate crime. Indeed, many of us 

would see mental health law’s whole authorisation of the use of compulsion as 

abusive  
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3. A number of experiences which participants described are not covered by 

current hate crime law, or covered less adequately by it 

For example, most participants were female and many were living in deprived 

circumstances, but neither of these factors is covered at all by current hate crime 

law. Participants whom I’m describing were all Disabled people, by definition, and so 

covered less adequately by hate crime law  Among them were people who also 

defined themselves as lesbian, bisexual, or transgender. In their case, they not only 

experienced hate crime on more than one front, but had less protection against hate 

crime on either front. In addition, the ‘double whammy’ of experiencing both was not 

taken into account 

Thus, a trans woman who had had experienced horrific abuse and hate crime said:  

I think the government needs to look, or the agencies, the various agencies 

need to look into the associations between the three, LGBT, mental health 

and hate crimes, because I think those are three things which are all treated 

as separate issues, but they are actually one big issue. 

4. Attempts to approach the police, or take legal were fraught with barriers 

A major factor was that, because participants all had mental health diagnoses, what 

they said about their experiences was not seen as credible. In addition, they spoke 

of huge problems because of a lack of reasonable adjustments to make the system 

accessible to them, including adjustments related to mental distress issues, or to 

physical impairments which they might also have: 

Thus, participants said: 

 my capacity to be a witness and give any kind of testimony in any way is 

(seen as) contaminated. 

The whole process is like being abused again. 

5. A lack of involvement in what needed to be done 

Participants emphasised strongly that effective change cannot occur without the 

involvement of people in mental distress, a point again strongly emphasised in the 

UNCRPD (Article 4.3) Many participants were also actively campaigning for change. 

One South Asian participant with a strong faith put it like this: 
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I was put here for a purpose, that’s the way I look at it. God put me here for a 

purpose and my purpose was to bring about change around disability and 

that’s what I’m doing  

Recommendations  

The time I have to set these out is obviously limited. However, in line with the points 

which I have made and the relevance of the UNCRPD to them, key 

recommendations include: 

1. Extending hate crime law so that it addresses all intersectional issues, too, and 

addresses them fully. It is good to know that a start has been made with this. I would  

urge that this becomes more extensive still 

2. Making ‘reasonable adjustments’ a reality in the legal system 

3.  Giving people in mental distress/trauma the credibility which they deserve 

4  Fully involving people in mental distress/trauma in definitions of hate crime, in 

what hate crime law needs to cover and in how it needs to do so. The consultation 

which has been launched is a very welcome first step.  

That brings me to the end of my presentation  Thank you for listening  

Dorothy Gould: Liberation’s Founder 

Email: liberationrights@gmail.com 

 

 

 

 

 

 



To:  The Law Commission considering Hate Crime 

 

I understand that you are considering advocating the reinforcement and broadening of 

the law which criminalises writing, saying or otherwise communicating anything 

‘likely to stir up hatred’. 

 

My opinion always has been that people should be allowed to express whatever 

opinions they have, and it is the responsibility of others to decide whether to adopt the 

opinions and whether to act on these in any way   The act of overtly advocating 

violence is already covered by other law, regardless of any ‘hate’ intended or inferred.  

I see no justification, necessity or even desire for trying to make laws to stop people 

simply being rude to each other.  Furthermore, if people hold views which are 

unpleasant to the vast majority, which (currently) is their right, then it is argued that it 

is far better that we hear them express these opinions so that they can face rebuttal or 

alternative persuasion, and so that others are aware of their opinions, however 

unpopular they may be.  People need to be able to contend with hearing things with 

which they disagree and which make them feel upset as it is completely implausible, 

and an unreasonable expectation or demand, that they will go through life only 

hearing said, or reading printed, things that they like and with which they agree  

 

The hate speech laws, as I understand them, also talk of ‘protected characteristics’, 

suggesting that some people, by virtue of their inherent characteristics, are more 

‘protected’ than others.  Surely this flies in the face of basic justice, which dictates 

that every citizen is equally protected without favour  

 

That said, I think there are problems with the concept of ‘stirring up hatred’ which 

have not been sufficiently addressed. 

 

Stirring up hatred  problems of definition 

 

1 Definition of ‘stirring up’ 

 

‘Stirring up’ is a colloquialism which is not defined.  Does it mean ‘inciting’, 

‘encouraging’ or ‘causing’?  It seems to imply doing these things to multiples of 

people rather than an individual.  I don’t think that an act of ‘stirring up hatred’ would 

seem to apply to only one person: the ‘stirree’.   Are there levels of ‘stirrage’?  What 

if the recipients already are in a state of ‘hate’?  Could ‘stirring up’ also or 

alternatively mean ‘reinforcing’ or ‘affirming’ existing hatred?  What does it mean to 

‘stir up’ that pre-existing hate? 

  

    2     Definition of ‘hatred’ 

 

‘Hatred’ is a subjective feeling: an emotion felt to a greater or lesser degree by an 

individual   Hate is a strong emotion, so, inevitably, ‘hate’ must be distinguished from 

‘dislike’, ‘disagreement’, ‘resentment’, ‘emotional hurt’, ‘anger’ and other emotions.  

The extent of hatred felt could probably be measured by psychological testing, and 

would undoubtedly fall upon a continuum.  ‘Violence’, conversely, is an act which 

can be observed and described objectively.  ‘Incitement to violence’, which is illegal, 

clearly means encouraging another person to commit a violent act   There are levels of 

violence, and well defined precedents for defining the boundary, over which the 



violence would be judged to be legally significant.  But inciting ‘hatred’, of any kind, 

be it religious, racial, sexual, begs the question of how the hatred thus incited can be 

observed and measured.  I see a large problem of definition here. 

 

3 Definition of ‘is likely’ 

 

It appears that intent is irrelevant and that an offence is caused if hatred ‘is likely’ to 

be stirred up.  ‘Likely’ is an expression of probability, which must be quantified, 

either in the form of ‘being successful in a certain percentage of a number of exposed 

recipients’ or maybe ‘being successful in a certain percentage of a number of 

exposures to one recipient’.  What number should be given to that percentage?  Is 

there a threshold, or would it be a minority, balance of probabilities, majority, 

unanimity?  One can envisage figures reminiscent of advertising surveys, where 

‘ 30% of respondents indicated they had a 75% chance of buying a product’  

 

4 Individual differences 

 

There will be differences in any individual’s general proclivity to hate and also in 

their susceptibility to external suggestions of adopting a hateful attitude   Some people 

are naturally well disposed towards their fellows and are disinclined to hate anyone or 

anything.  Some are easily swayed by rhetoric and are ready to adopt attitudes or to 

have their previous attitudes changed.  Here are two individual variables which have 

some independence and would affect whether a person is successfully incited to hate.  

 

5 The problem of definition 

 

Laws need to be precise, otherwise interpretation is difficult and likely to be variable 

and contentious.   The vague notion of ‘likely to stir up hatred’ would need a 

definition such as ‘an x% chance that x% of people who had an x% rating of proclivity 

to hate and an x% rating of susceptibility to encouragement to hate, were incited to 

adopt anew a level of hatred rated at or above x% on the X psychological hate scale, 

or to increase their level of hatred by x% points.  Quite how you make all those 

assessments in a Court Of Law is a mystery to me.  One approach, used from 1903, 

might be to invoke the imaginary ‘man on the Clapham omnibus:  a hypothetical 

ordinary and reasonable person’ and try to imagine what the effect on him might be.  I 

think it unlikely we’d all come up with the same answer. 

 

When committees are formed to assess a supposed problem, there is always the 

pressure to ‘do’ something and ‘produce proposals’ and thus apparently justify the 

existence of the committee by agreeing there is a problem and that it has been 

addressed and solutions proposed.  The primary onus is on the committee, however, 

first to examine the validity of the supposed problem.  It is thus equally justified for 

the committee to come to the conclusion that the problem either does not exist or is of 

insufficient severity, or too great a complexity of conflicting benefits and 

disadvantages, to warrant action.  Unfortunately it is the nature of people and 

organisations that it often takes more courage to conclude that nothing should be done 

than to produce a thick report full of proposals of limited practicality and likely to 

produce a wealth of unintended consequences.  I beg you to consider carefully and 

take the latter course of action  

Tony Walker     B.Sc. Hons.,  PhD. 
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SCOTLAND: 
 
Recommendation 10 
 
There should be a new statutory aggravation based on age hostility. 
Where an offence is committed, and it is proved that the offence was motivated by 
hostility based on age, or the offender demonstrates hostility towards the victim based 
on age during, or immediately before or after, the commission of the offence, it would 
be recorded as aggravated by age hostility. The court would be required to state that 
fact on conviction and take it into account when sentencing 
 
Independent Review of Hate Crime Legislation in Scotland, Final Report, 2020 
 
 
 
 
 
 
 
 
 
 
NORTHERN IRELAND: 
 
Paragraph 7.211  
 
The approach in Scotland in the Scots Hate Crime Bill defines age as a ‘range of ages’ and I 
am content to recommend a similar approach for Northern Ireland. I therefore recommend 
that there should be a statutory aggravation based on age hostility. 
 
Hate Crime legislation in Northern Ireland, Independent Review, Final Report, 2020 
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PART ONE: CRIMES AGAINST OLDER PEOPLE: DEFINITIONS AND BREADTH 
 
 
1. UNDERSTANDING THE BREADTH OF CRIMES AGAINST OLDER PEOPLE:  

 
1.1. In considering the potential to which hate crime can be considered a facet of some 

criminal activity perpetrated against older people, there are a number of factors that 
influence both our understanding of the issues and our appreciation of the evidence 
that may be available. Some of these relate to how age is perceived in our society, 
the bearing that this might have on how law is conceived, and the extent to which 
concepts can be transferred from one group of disadvantaged peoples to another. 
 

1.2. Some older people suffer the most horrendous of crimes, with levels of cruelty and 
suffering that are hard to comprehend. Certainly, from a moral perspective it would 
be difficult not to perceive that levels of hatred and hostility must be inherent in 
such actions as an explanation of the motives of the perpetrators. 
 

1.3. One challenge is that crimes against older people are not considered or categorised 
under one single heading, but are instead catalogued according to where they occur 
(e.g. in a care setting or in the street), or whether they are viewed under a criminal 
justice strand (e.g. police, CPS and courts) or a social policy/welfare strand (adult 
safeguarding and care regulation). 
 

1.4. Ageism permeates our society, and it is impossible to ignore the impact that it has on 
individual perceptions of age, types of crimes perpetrated against older people, and 
how society, institutions and the law respond to those crimes. It also impacts on how 
some older people perceive themselves and how and why they may become victims 
of crime  
 

1.5. The Law Commission consultation document ‘observe(d) how some have argued that 
policy and media reactions to the ongoing COVID-19 crisis have revealed the lower 
value placed upon older people in society’ while ‘the notion that older people have 
been regarded as less valuable throughout the pandemic has also been raised in the 
context of care homes.’ 1 However, these statements do not sufficiently reflect the 
extent and impact of negative attitudes and actions toward older people during the 
pandemic and beyond.  
 

1.6. Indeed, it could reasonably be argued that the chaotic approach to the coronavirus 
and social care brought the issue of ageism firmly into perspective  Some appalling 
examples emerged, from the misuse of Do Not Attempt Resuscitation Notices 
(DNAR) through to the discharge of infected older patients into care homes without 
testing or isolation, through to the almost casual proposal/acceptance that suddenly 
older people had less rights to medical care in preference to other generations.  
 

                                                
1 The Law Commission (2020) Hate Crime Laws, a consultation paper (250), London: The Law Commission 
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1.7. In a COVID sense, the message from society and its institutions was grim if you were 
over a certain age, but it is important to note that this was an extreme manifestation 
of attitudes and behaviour that routinely impact upon the lives of older people every 
day and which have done so for many decades, COVID19 notwithstanding. These 
have allowed certain crimes to be recategorized as lesser issues, failed to adequately 
acknowledge the motivations of some perpetrators and the societal permissions 
under which they have operated, and denied older people access to a criminal 
justice system that had previously been a right in their earlier years. 
 

1.8. In order to quantify and understand crimes against older people the Law 
Commission consultation has focussed in part on elder abuse, using the World 
Health Organisation (WHO) definition as a starting point, and considering 
consequent prevalence data. But the term ‘elder abuse’ (in UK jurisdictions) is a 
social policy construct, not a criminal one, with inherent limitations in its 
understanding of crime and perpetrator motivations. It therefore represents only a 
part of the overall picture of crime relating to older people, with definitions that are 
much more limited than those within the criminal justice environment. 
 

1.9. Further, several different definitions of elder abuse have been used within the 
prevalence research, all of which have an impact in terms of understanding the scale 
and nature of such crime. To some extent the Law Commission consultation paper 
mixes these definitions when attempting to ascertain prevalence, and this needs to 
be better understood in order to establish more likely levels of prevalence. 
 

1 10  The first section of this submission considers in more detail: ageism, the impact of 
COVID, and the complexity of elder abuse. 
 

Providing a context 
 

 
 Source: Action on Elder Abuse graphic, 2017: see paragraph 2.45 for details 
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crime are rarely targeted because of hostility or hatred towards older people’15 is not 
sustainable. (See Appendix A for a list of examples) 

 
1.21 Equally, it has been argued that introducing older age as a protected characteristic 

may itself be an ageist policy, as it is based on the labelling of all older people as 
‘vulnerable’ which is associated with broader depictions of older people as frail, weak 
and dependent.16 But this is an argument that could be applied equally with regard 
to people with disabilities. Chakraborti and Garland acknowledge that there is 
resistance amongst certain targeted groups – most notably disabled people – to the 
term vulnerability, and its patronising overtones. Their response is to emphasise that 
the term “encapsulates the way in which many hate crime perpetrators view their 
target: as weak, defenceless, powerless or with a limited capacity to resist”. 17  

 
1.22  The Law Commission consultation paper notes this point, that many people included 

under the disability criteria of current Hate Crime legislation may not perceive 
themselves as such, and that the term ‘vulnerable’ is not one that many people with 
disabilities find acceptable. This is of course not an argument for excluding people 
with disabilities from protected characteristics, and nor should it preclude the 
inclusion of older age.  While there are issues with the term ‘vulnerability’ that 
should not be ignored, it is not in itself an argument against perceiving some crimes 
against older people as hate crimes.   

 
1.23  Interestingly, some older people tend not to readily perceive themselves as old or 

vulnerable, while conversely being willing to identify other older people as such.  The 
Commissioner for Older People in Northern Ireland explains that, ‘this reluctance is 
in part due a desire to avoid perceived associated labels such as ‘frail’ or ‘elderly’ and 
the implications this can have for older people’s sense of self’.18  Equally, some 
victims may not realise they have been targeted because of their personal 
characteristics and therefore they have been the victim of a hate crime.19  
Ultimately, age is a very complex social identity. However, the interplay between a 
person’s individual and group identity affects how they are seen by themselves and 
others.20 

 
1.24 But, regardless of how older people may perceive themselves, in the context of hate 

crime the issue is more about how society views them, and how individual crime 
perpetrators may view them. And, whatever and however they may feel about it, 
they have little or no control over the fact they have the characteristic of being older. 

                                                
15 Bows, H. (2020) Is more law the answer? Discussion Document. See also: Bows, H. (202) Violence and Abuse 
of older people  a review of current proposals for criminalisation, Criminal Law Review, 2020, 10, 882-899 
16 Bows, H. (2019) Prosecution of Elder Abuse, Submission to Scottish Justice Committee, Durham: Law School 
17 Chakraborti, N. and Garland, J. (2012) “Reconceptualizing hate crime victimization through the lens of 
vulnerability and ‘difference’” Theoretical Criminology 16, (4), 499-514  
18 Brown, K. & Gordon, F. (2019) Improving Access to Justice For Older Victims of Crime: Older People as Victims 
of Crime and the Response of the Criminal Justice System in Northern Ireland. Belfast: Commissioner for Older 
People for Northern Ireland. 
19 HMICFRS (2018) Understanding the difference: the initial police response to hate crime, London: HMICFRS 
20 Swift J and Steeden B (2020) Exploring representations of old age and ageing, Literature review, Canterbury: 
University of Kent, published by Centre for Ageing Better 
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They are perceived to have common characteristics, whether the perpetrator is 
deliberately targeting them or acting opportunistically. Perpetrators of crimes 
against older people intentionally select their victims because of the victim's status 
as members of the older population.21  This mirrors an observation made in the Law 
Commission consultation report that, ‘part of the discrimination faced by disabled 
people – and other characteristic groups – arises from the very fact that others 
choose to define them by this characteristic’. 

 
1.25 Ageism can be described as the stereotyping, prejudice and discrimination towards 

people because of their age. It affects older people as a homogenous group and it 
potentially affects all older individuals, although some – depending upon their 
circumstances - are better at protecting themselves from its effects. It has an impact 
on the services people can access, their position in society, and how they are viewed 
by others.22 This is particularly relevant in considering criminal activity.  Research in 
Northern Ireland has demonstrated that there are common aspects to the 
experience of older victims of crime of which agencies of the criminal justice system 
should be aware.23 

 
1.26 In that sense, the reality for older people is similar to that of women from a hate 

crime perspective; their experiences may not be homogenous and can differ 
markedly depending on race, gender identity, religion, sexual orientation, disability 
status and class. But, at a broader level, almost all older people are collectively 
affected by ageism, and are potential targets for hate crime. 

 
1 27 Sometimes we develop negative attitudes towards those we see as different to 

ourselves, a process that is often called ‘othering’. The process of othering results in 
stereotypes, with stereotypes of older people in the UK tending to be more negative 
than positive (Swift et al, 2017; Posthuma & Campion, 2009) 24  

 
1.28 Stereotypically, we are at times invited to pity older people because of a 

misconception that older age groups are inherently physically and mentally less 
capable than younger people, but at other times we are encouraged to be angry that 
older people enjoy greater political power, accumulated wealth and an apparently 
unfair share of public resources. The ultimate consequence of such negative and 
divisive framing is a society in which later life is seen as something to fear or dread 
and older people are seen as a burden.25  

 

                                                
21 Hull, H-G. (2009) The Not-so-golden years: why hate crime legislation is failing a vulnerable ageing 
population, Michigan State Law Review, 2009, (2), 384 
22 Carney, G. and Nash, P. (2020) Critical Questions for Ageing Societies Bristol, Policy Press 
23 Brown, K , & Gordon, F  (2019) Improving Access to Justice For Older Victims of Crime: Older People as 
Victims of Crime and the Response of the Criminal Justice System in Northern Ireland. Belfast: Commissioner for 
Older People for Northern Ireland. 
24 Centre for Ageing Better (2020) Doddery but dear? Examining age related stereotypes, London: Centre for 
Ageing Better 
25 Centre for Ageing Better (2020) An Age old problem? How society shapes and reinforces negative attitudes 
to ageing, London: Centre for Ageing Better 
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1.29 Media representations tend to draw more on those negative stereotypes, reflecting 
a traditional ‘deficit’ narrative of ageing being associated with inevitable decline 
(reviewed in Bugental & Hehman, 2007; Kesby, 2017). Within print media, older 
people are represented as being more of a burden than benefit, with a huge dearth 
of positive images of older people (Bai, 2014; Martin, Williams, & O’Neill, 2009; 
Rozanova, 2010). This language and approach contributes to the process of 
‘othering’ and can stoke perceptions of conflict between generations, apparent at a 
personal level when older people are de-humanised by terms such as ‘hags’ and 
‘fossils’ (Jonson, 2013).26 27 

 
1.30 In fact, societal attitudes of ageism, negative attitudes towards older people and 

stereotyping already devalue and marginalise older people, and this can become the 
breeding ground for negative behaviours, and in part increase the need for 
dedicated legislation in order to counter what is a major influencing factor on people 
within society. Hirst, et al. (2016) identify that negative attitudes towards older 
adults maintain the problem of abuse by stating that ‘as long as older adults are 
devalued by society, they will remain highly susceptible’ to experiencing abuse.  

 
1.31 Such attitudes result in lower self-esteem, increase the likelihood of social exclusion 

and threaten people’s ability to have fulfilled lives. Abuse worsens social isolation, 
and vice versa, thereby perpetuating a vicious cycle in which older people who are 
isolated are more likely to be abused and have less opportunity to seek help.  

 
1.32 Abuse is associated with extreme stress, and confers an additional risk of death.28 

The consequences of abuse can therefore be serious and have far-reaching effects 
for older people.29 It can lead to physical injuries – ranging from minor scratches and 
bruises to broken bones and disabling injuries – and serious, sometimes long-lasting, 
psychological consequences, including depression and anxiety  For older people, the 
consequences of abuse can be especially serious and convalescence longer. Even 
relatively minor injuries can cause serious and permanent damage, or even death. A 
13-year follow-up study found that victims of elder abuse are twice more likely to die 
prematurely than people who are not victims of elder abuse.30 31 

 
1.33 In 2011 Age UK published an analysis of the European Social Study, considering 

perspectives of ageist attitudes across multiple European countries. With specific 
regard to the UK, 64 % of the respondents perceived age discrimination as a quite or 
very serious problem. This was the second highest level of perception of 

                                                
26 Centre for Ageing Better (2020) Doddery but dear? Examining age related stereotypes, London: Centre for 
Ageing Better 
27 Swift J and Steeden B. (2020) Exploring representations of old age and ageing: Literature review, University 
of Kent, published by Centre for Ageing Better – London: Centre for Ageing Better 
28 Lachs, M S, Williams, C.S, O'Brien, S, Pillemer, K A  and Charlson, M E  (1998) The mortality of elder 
maltreatment. Journal of the American Medical Association, 280:428–432. 
29 Krug E et al., (eds). (2002) World report on violence and health. Geneva: World Health Organization. 
30 WHO (2020) WHO fact sheet on elder abuse. Geneva: WHO (available from:  https://www.who.int/news-
room/fact sheets/detail/elder-abuse) 
31 Lachs, M S, Williams, C.S, O'Brien, S, Pillemer, K A and Charlson, M E  (1998) The mortality of elder 
mistreatment. JAMA. Aug 5;280(5):428 32. 
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discrimination as a very/quite serious problem, substantially more so than the 
European average (44%).32  Older people were viewed as low in competence, a view 
much stronger in the UK than elsewhere, and the difference in this perception was 
statistically significant.33 

 
1.34 The 15–24 age group in the UK showed a relatively high proportion of respondents 

who reported negative feelings towards people aged over 70. Thus, the youngest age 
group harboured the most negative feelings towards older people. Additionally, 
people in their 20s and people over 70 were most often seen as two separate groups 
in the same community (47 per cent). By comparison, only 12 per cent thought of 
people in their 20s and people over 70 as one group.34 

 
1.35 Ageism assumes a different pattern from some other forms of prejudice. In certain 

situations, or when thinking of particular contexts, people generally seem to be less 
cautious about expressing age prejudice explicitly (Nelson, 2002). In this way, it is 
quite distinctive from prejudice based on race or gender. Since ageism seems to be 
expressed more freely, it is important to understand who feels more (and less) 
inhibited about expressing it and why.35 It is also important to understand the 
terminology that is often used against older people, and the impact that this can 
have on how they are perceived, their value to society and consequently the ‘risk’ 
associated with targeting them.   

 
1.36 The recent report by the Centre for Better Ageing noted, ‘Most of the common 

terms uncovered through our analysis are highly gendered, with women often 
portrayed as either looking ugly and unpleasant (e g  ‘old hag’) or being referred to 
in a much more patronising manner (e.g. ‘little old lady’). This use of patronising 
language can evoke pity towards a group seen by many as vulnerable. 

 
Older men are often described in such a way that suggests they are stuck in their 
ways (e.g. ‘old codger’) and sometimes as perverted or creepy (e.g. ‘dirty old man’).  
 
 
 
 
 
 
 
 
 
 
 
 

 

                                                
32 Age UK (2011) Ageism in Europe, findings from the European Social Study, London: Age UK 
33 Age UK (2011) Ageism in Europe, findings from the European Social Study, London: Age UK 
34 Age UK (2011) Ageism in Europe, findings from the European Social Study, London: Age UK 
35 Age UK (2011) Ageism in Europe, findings from the European Social Study, London: Age UK 
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1.40 This wider intergenerational threat can establish a justification in the eyes of some 
potential perpetrators that older people are a legitimate target, particularly with 
increased media attention in the last few years around perceptions that older people 
are economically better protected,38 that they are responsible for the Brexit result,39 
that they have not taken their ‘fair share’ of the recession/COVID financial 
consequences.40 ‘The insecure realities of 21st-century life for younger people have 
fostered the idea that if older people have been lucky enough to buy their home and 
receive a half-decent pension, that somehow characterises them as the recipients of 
unjust luxury.’41  

 
1.41 The COVID19 pandemic highlighted this issue and the United Nations noted, ‘At a 

time when more solidarity is needed, COVID-19 is escalating entrenched ageism, 
including age-based discrimination and stigmatization of older persons. It is worrying 
that remarks and hate speech targeting older persons have emerged in public 
discourse and on social media as expressions of inter-generational resentment’.42 

 
1 42 Prescriptive age stereotypes define what we think older people should and should 

not do: that older people should pass on power to younger people (succession), not 
consume too many shared resources (consumption), and not engage in activities 
more associated with younger people (identity) (North & Fiske, 2013a). 43  

 
1.43 When older people violate prescriptive stereotypes, for example by working beyond 

traditional retirement age or by behaving in ways seen to be ‘young’, they can 
experience backlash and face criticism and censure (North & Fiske, 2013a). This 
backlash has been associated with hostile forms of ageism, such as social exclusion, 
particularly in times of resource scarcity and demonstrates clearly the power of 
prescriptive stereotypes to influence behaviour and the experiences of older people 
(North & Fiske, 2013a; North & Fiske, 2016) 44 

 
1.44 In the UK we have seen emerging conflicting narratives of intergenerational conflict, 

in which older people are depicted as hostile “villains” unfairly consuming too many 
of society’s resources (Kesby, 2017).45 ‘Intergenerational fairness is also framed 
through an economic lens. Discourse here focuses on how policies related to older 
people can affect younger people. Even though, broadly speaking, the baby boomer 
generation is wealthier than younger generations, the intergenerational ‘fairness’ 

                                                
38 https://www.theguardian.com/commentisfree/2015/mar/06/guardian-view-generation-gap-youth-clubbed 
39 https://www independent.co.uk/news/uk/politics/brexit why-did old-people-vote leave-young-voters
remain-eu-referendum-a7103996.html 
40 https://www.smf.co.uk/publications/intergenerational-fairness-coronavirus/ 
41 https://www.theguardian.com/commentisfree/2020/apr/26/prejudice-older-people-coronavirus 
42 Secretary General, United Nations (2020) Policy brief: The impact of COVID-19 on older persons, New York: 
United Nations 
43 Swift J and Steeden B (2020) Exploring representations of old age and ageing, Literature review, University of 
Kent, published by Centre for Ageing Better, London: Centre for Ageing Better 
44 Swift J and Steeden B (2020) Exploring representations of old age and ageing, Literature review, University of 
Kent, published by Centre for Ageing Better, London: Centre for Ageing Better 
45 Centre for Ageing Better (2020) Doddery but dear? Examining age related stereotypes, London: Centre for 
Ageing Better 
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narrative often ignores the fact that there is inequality within generations too. This 
creates an inaccurate sense of competition for resources between generations, rather 
than between the wealthy and the poor. Generations then become proxies for either 
wealth or poverty, and the true picture of inequality is hidden’.46 Despite these 
perceptions being inaccurate, they nevertheless can establish a justification for 
prejudice and hatred. 

 
1.45 Hate crimes do not occur in a vacuum; they are a violent manifestation of prejudice, 

which can be pervasive in the wider community. Hate crimes target an aspect of a 
person’s identity that is unchangeable or fundamental to a person’s sense of self.47 
Ageism is endemic within our society, it creates a stereotype of older people who are 
collectively perceived as frail and vulnerable, an economic and health burden, and a 
reminder of mortality. This is different from a characteristic such as eye colour 
which, while also being an immutable characteristic, does not attract such prejudice 
and hostility. 

 
1.46 Additionally, ageism provides societal permissions for organisations and people to 

act in ways that dehumanize older people, that allow levels of poor-quality care in 
social and healthcare services that in some cases become criminal in nature but 
often without prosecution. Ageism acts as a ‘master category’ in which what 
happens to older people does not matter, with abuse being a consequence of this.48 
And if people’s ongoing experiences in engaging with older people are drastically 
reduced to a point where day to day interaction and activity is inherently abusive, it 
inevitably leads to a point where that abuse/crimes are no longer seen or recognised 
for what they are   

 
1.47  The Parliamentary and Health Services Ombudsman articulated this very clearly in 

relation to the NHS care of older people when she observed, ‘The investigations 
reveal an attitude – both personal and institutional – which fails to recognise the 
humanity and individuality of the people concerned and to respond to them with 
sensitivity, compassion and professionalism.’49 

 
1.48 Analysis of the language used on twitter by groups of health profession students 

working with older mentors, found that 12% contained age discriminatory language 
(Gendron, Welleford, Inker, & White, 2015).50 

 
1.49 In 2004 the Pulse magazine published an article by a GP, in which he envisaged the 

construction of a residential home in his catchment area: 
 

                                                
46 Centre for Ageing Better (2020) An Age old problem? How society shapes and reinforces negative attitudes 
to ageing, London: Centre for Ageing Better 
47 OSCE (2009) Hate Crime Laws; a practical guide, London: OSCE 
48 Paper by Penhale, B, (2010) Responding and Intervening in Elder Abuse, Ageing International, 35, 3, 235-232 
49 PHSO (2011) Care and Compassion? Report of the Health Service Ombudsman on ten investigations into NHS 
care of older people, London: TSO 
50 Swift J and Steeden B (2020) Exploring representations of old age and ageing, Literature review, University of 
Kent, published by Centre for Ageing Better, London: Centre for Ageing Better 
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‘According to the sign, this legend stands for 'Quality Care Homes'. But from a 
GP's point of view, it means something else entirely. My partner thinks it 
signifies 'Quavery Codgers Here', while I think it means 'Quantity of Crinkly 
Heartsinks'...Then came the fateful day. A series of taxis, ambulances, and in 
one or two cases, forklift trucks arrived, delivering the hapless new residents to 
their cells. Frantically we redrew our practice boundary to include an area not 
more than nine inches from the surgery walls, but it made no difference. Each 
letter, in essence, said the same thing. 'This crumbly, senile old git has been 
allocated to your list. He/she is your problem now, pal. Enjoy'… I am dealing with 
a comatose old bag of bones.’ 

 
1.50 The terminology used by the GP, a professional in a key position for older people, 

demonstrates the consistent stereotype of older care home residents, dehumanises 
them entirely, and portrays them as a problem. While many people would be 
appalled by the terminology used, it reflects an apparently increasing and wider 
perception of care home residents. 

 
1.51 However, it is important to note that the terminology was not based on gender or 

disability, but firmly focussed on age. 
 
1.52 In 2020, during the COVID19 pandemic, GP’s imposed blanket DNAR (Do not attempt 

resuscitation) notices on older people in care homes, refused to visit those homes, 
and refused to admit older people to hospital. This was a consequence of an ageist 
system that had already conditioned them to think and behave in a certain way 
toward older patients, both as a group of professionals and as individuals  

 
1.53 Ageism - the stereotyping, prejudice and discrimination towards people because of 

their age - pervasive before the pandemic and a risk factor for violence against older 
people, worsened during the pandemic.51  According to the United Nations, at a time 
when more solidarity was needed, COVID-19 was escalating entrenched ageism, 
including age-based discrimination and stigmatization of older persons. ‘It is 
worrying that remarks and hate speech targeting older persons have emerged in 
public discourse and on social media as expressions of inter-generational 
resentment’. 52 

 
1.54 Ageism is not an inevitable consequence of real or natural differences between age 

groups. The findings in this report (Ageism in Europe) accord with the growing body 
of research to show that ageism is rooted in the way people categorise and 
stereotype age, in the perceptions of threat from different age groups, and in a lack 
of shared understanding and positive relationships between people of different ages. 
All of these factors are amenable to political and social intervention. Yet a more basic 
point is that the wide differences in the prevalence of experience of ageism in 
different countries shows that this type of experience is clearly amenable to influence 

                                                
51 WHO (2020) WHO factsheet: COVID19 and Violence against older people, Geneva: WHO 
52 UN Secretary General (2020) Policy brief: The impact of COVID 19 on older persons, New York: United 
Nations 
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from cultural, social and political sources, and is not an evitable consequence of 
biological and maturational differences between people of different ages.53 

 
1.55 To understand the abuse, neglect and crimes against older people – including Hate 

Crimes  we have to understand the extent and pervasiveness of ageism within our 
society, institutions and structures, all of which affect older people at a group as well 
as at an individual level. The harm caused by the crime is not limited to the affected 
individual, but impacts more broadly on people who share the characteristic to which 
the offender’s hostility was directed, and the wider community to which the victims 
belong.54 

 
COVID: 

 
Number of deaths of care home residents involving COVID 19 by place of death from 2 

March to 12 June 2020, registered up to 20 June 2020, England and Wales 
 
1.56  The Law Commission consultation paper55 observed that some people have argued 

that policy and media reactions to the ongoing COVID-19 crisis revealed the lower 
value placed upon older people in society, and that older people have been regarded 
as less valuable throughout the pandemic including in the context of care homes. 

 
1.57 But the reality is that the actions or inactions taken during the first wave of COVID 

were the consequences of decades of ageism, and they had extreme consequences 
as is shown in the increasing data that is emerging about that period  When people 
talked about having to make ‘hard decisions’, or imposed blanket DNARs, in relation 
to older people they were in reality taking the next logical steps in a process that has 
been going on for decades, albeit serious and deadly steps. 

 
 
 

                                                
53 Age UK (2011) Ageism in Europe, findings from the European Social Study, London: Age UK 
54 Law Commission (2020) Hate Crime Laws, a consultation paper (250), London: The Law Commission 
55 Law Commission (2020) Hate Crime Laws, a consultation paper (250), London: The Law Commission 
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1.63 The number of deaths of care home residents occurring in England and Wales from 
28 December 2019 to 12 June 2020 (registered up to 20 June 2020) was 93,475; this 
was 29,393 more than the same period last year, a 46% increase. And also 
representing excess mortality. Of these deaths, 19,394 mentioned “novel 
coronavirus (COVID-19)”, which was 21% of all deaths of care home residents 68 It is 
important to note that there is a view that these deaths were unnecessary and could 
have been avoided.69 

 
1.64 It was reported that violence against older people, who were already bearing the 

brunt of the pandemic, rose sharply since the beginning of the pandemic and the 
imposition of lockdown measures.70 

 
1.65 This situation did not develop in the absence of knowledge.  The government was 

aware from scientific evidence that the (400,000) residents of care homes were at 
exceptional risk to coronavirus. Yet despite this knowledge, it failed to take measures 
to promptly and adequately protect care homes.71 On the same day that the WHO 
confirmed evidence of pre-symptomatic and asymptomatic cases of coronavirus, the 
Government reiterated its guidance for hospital discharges of older people stating 
that “negative tests are not required prior to transfers / admissions into the care 
home.”72 

 
1.66 The decisions taken in relation to older people and COVID were a culmination of 

ageist attitudes and policies that had developed within both health and social care 
sectors over decades. While extreme in their consequences they reflected an 
attitude and approach that is also manifest in failures within the criminal justice 
system, the adult safeguarding system and the care provider sector to adequately 
identify and prosecute crimes against older people.  

 
1.67 Amnesty International noted, ‘Discussing how the CCG guidance came to be issued, a 

‘senior local figure’ told Amnesty International that it was clear from conversations 
he had with senior figures in the local health system that they were under “an 
enormous amount of pressure from upwards” and that they were given instructions 
orally which were not sent in writing or would be worded differently when sent in 
writing.73 This is the stark reality of ageism in action. 

 
 
 
 

                                                
68 Care Quality Commission (202) The state of health care and adult social care in England 2019/2020, London: 
Care Quality Commission. 
69 https://inews.co.uk/news/coronavirus-care-homes-uk-latest-covid-19-outbreak-preventable-deaths-429289 
70 WHO (2020) WHO factsheet: COVID19 and Violence against older people, Geneva: WHO 
71 Amnesty International (2020) As if expendable: the UK Government’s failure to protect older people in care 
homes during the COVID19 pandemic, London: Amnesty International 
72 Amnesty International (2020) As if expendable: the UK Government’s failure to protect older people in care 
homes during the COVID19 pandemic, London: Amnesty International 
73 Amnesty International (2020) As if expendable: the UK Government’s failure to protect older people in care 
homes during the COVID19 pandemic, London: Amnesty International 
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Hospital and health care: 
 
1.68 Older people are major users of the National Health Service, but there is significant 

evidence that ageism has a profound effect on the quality and reliability of care that 
they receive, with very clear examples of actions and inactions by health staff that 
could reasonably be considered to be motivated by hatred, hostility and/or 
prejudice. 

 
1.69 Abuse and neglect within hospital environments are legally covered by the Care Act 

2014 Adult Safeguarding provisions. (Of course, they can also be covered by various 
aspects of criminal legislation too). However, only a small percentage of cases 
proportionally are referred through the Adult Safeguarding system, with Action on 
Elder Abuse indicating that much goes through the internal Serious Incident route – 
internalized and therefore never independently evaluated.74 (Others are diverted 
through employment or complaint routes). 

 
1.70 In 2011, the Parliamentary and Health Services Ombudsman published a highly 

critical analysis of cases involving the death of an older person soon after hospital 
intervention. Her conclusions were stark: ‘The investigations reveal an attitude – 
both personal and institutional – which fails to recognise the humanity and 
individuality of the people concerned and to respond to them with sensitivity, 
compassion and professionalism.’75 The Ombudsman had identified an ageist 
attitude within the NHS that was having a significant effect on older people. 

 
1 71 She noted that of nearly 9,000 properly made complaints to her Office about the 

NHS in the previous year, 18% had been about the care of older people. The 
Ombudsman had accepted 226 cases for investigation, more than twice as many as 
for all other age groups put together  

 
1.72 What these complaints had in common was an experience of suffering unnecessary 

pain, indignity and distress while in the care of the NHS. Poor care or badly managed 
medication contributed to deteriorating health, as people were transformed from 
alert and able individuals to patients who were dehydrated, malnourished or unable 
to communicate. The issues highlighted – dignity, healthcare associated infection, 
nutrition, discharge from hospital and personal care – featured significantly more 
often in complaints about the care of older people than with any other identified 
group. 

 
1 73 The actions of individual staff investigated added up to what she described as ‘an 

ignominious failure to look beyond a patient’s clinical condition’ and respond to the 
social and emotional needs of the individual and their family. The difficulties 
encountered by the service users and their relatives were not solely a result of 
illness, but arose from the dismissive attitude of staff, a disregard for process and 
procedure and an apparent indifference of NHS staff to deplorable standards of care. 

                                                
74 Action on Elder Abuse (2017) A Patchwork of Practice, London: Action on Elder Abuse 
75 PHSO (2011) Care and Compassion? Report of the Health Service Ombudsman on ten investigations into NHS 
care of older people, London: TSO 
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1.74 She described it as incomprehensible that an Ombudsman should have to hold the 
NHS to account for the most fundamental aspects of care: clean and comfortable 
surroundings, assistance with eating if needed, drinking water availability and the 
ability to call someone who would respond. Half the people featured in her report 
had not consumed adequate food or water during their time in hospital; food was 
often removed uneaten and drinks or call bells were placed out of reach. These 
experiences were similar to those identified in the Francis Report on Stafford 
hospital.76 

 
1.75 This was a fundamental ageist attitude within the health service that enabled staff to 

dehumanize the older people in their care. She concluded that she had yet to see 
convincing evidence of a widespread shift in attitude towards older people across 
the NHS that would turn the commitments in the NHS Constitution into tangible 
reality. 

 
1.76 A key point here is that this treatment of older people is targeted at them as a 

distinct group, not as individual patients, although the impact obviously occurs at the 
individual level. It creates concern and anxiety within the wider grouping of older 
people, who become aware through media reporting and family/friends of such 
treatment. Within a wider NHS environment that is structured around disability, 
illness, frailty and dependence (as a consequence of ill health) it is the age dynamic 
that sets this treatment apart from others. 

 
1.77 Nor is this a unique situation within the NHS. There have been many ‘scandals’ that 

have often involved older people being treated appallingly, but invariably the 
standard approach of ‘investigation and lesson learning’ does not prevent such 
situations re-occurring, suggesting the underlying reasons are systemic. While 
vulnerability, frailty and age are often intertwined in these situations, it is ageism 
that is at the core of why these cases occur. Three examples are: 

 
a) The report into Rowan ward at Withington Hospital in Manchester in 

February 2004 recorded older people having experiencing assaults (such as 
slapping, hitting with a hairbrush, stamping on feet, flicking ears, squeezing 
lips and kicking), taunting and “winding up” of patients or mocking them, 
possible deliberate withholding of food as punishment, a member of staff 
ignoring care plans and possibly contributing to two significant falls, an 
unexplained scald injury and unexplained bruising on several occasions 
including one patient with unexplained extensive bruising to the lower body.  
 
Taunting was often based on personal attributes or personal events in the 
individual’s life. Some staff commented that Rowan ward had had a poor 

                                                
76 
https://webarchive.nationalarchives.gov.uk/20150407084231/http://www.midstaffspublicinquiry.com/report 
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1.84 Often care professionals, police and prosecuting agencies fail to recognise elder 

abuse or treat it as crime and a violation of human rights, and this ‘blindness’ to the 
criminal nature of elder abuse extends throughout the wider social and healthcare 
systems  As Blowers87 points out, ‘the conceptual ambiguity surrounding elder abuse, 
neglect, and mistreatment has made it challenging for community providers and 
criminal justice officials to understand and appropriately respond to these acts.’  

 
1.85 However, it could reasonably be argued that, by placing such abusive/neglectful 

actions within a criminal justice context first and foremost (with the recognition that 
not all crimes in the UK necessarily get prosecuted) the ambiguity would be lessened 
or eliminated. 

 
1.86 Not all crimes against older people are elder abuse. But all Elder Abuse is a crime. 

Whether or not it is prosecuted, like many crimes, is a different matter. It has never 
been the rule in the UK that every criminal offence must automatically be 
prosecuted. For this reason, in each case, the prosecutor must consider whether a 
prosecution is required in the public interest. However, it is important not to let 
terminology undermine the seriousness of what happens to older people.88 

 
• Social policy construct: Physical abuse   

Criminal Justice reality: An offence is committed when a person assaults 
another, thereby causing Actual Bodily Harm (ABH) or Grievous Bodily Harm 
(GBH). Bodily harm includes any hurt calculated to interfere with the health or 
comfort of the victim: such hurt need not be permanent, but must be more 
than transient and trifling 

 
• Social policy construct: Sexual abuse 

Criminal Justice reality: An offence is committed when a person intentionally 
touches another person, the touching is sexual and the person does not 
consent. A person commits rape if they intentionally penetrate the vagina, 
anus or mouth of another person with their penis without consent. (This 
includes legislation around sexual assault of an adult who lacks capacity to 
consent (Sexual Offences Act 2003) 

 
• Social policy construct: Psychological abuse  

Criminal Justice reality: An offence of coercive or controlling behaviour is 
committed in an intimate family relationship when someone isolates another; 
controls what they do, sees, wears etc; repeatedly denigrates them; sets rules 
or activities that humiliate, degrade or dehumanise; or threatens to reveal 
private information. 

 
 
 

                                                
87 Blowers, A N  (2015) Elders and the criminal justice system  Journal of Crime and Justice (2015): 1 8  
 (available from: https://www tandfonline com/doi/full/10 1080/0735648X 2014 931509) 
88 Action on Elder Abuse (2017) Elder Abuse is a crime, now let’s make it one, London: Action on Elder Abuse 
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• Social policy construct: Financial abuse  
Criminal Justice reality: Theft, fraud, Coercion and undue influence, and 
forgery. Section 1 Theft Act 1968 states that a person is guilty of theft if he or 
she dishonestly appropriates property belonging to somebody else. The 
intention must be permanently to deprive.  

 
• Social policy construct: Neglect  

Criminal Justice reality: An offence of neglect occurs when someone fails to 
provide sufficient supervision, nourishment, or medical care, or fails to fulfill 
other needs for which the person cannot provide themselves. Neglect is wilful 
if it is “intentional, reckless or reflects a ‘couldn’t care less attitude” An offence 
only occurs is someone lacks capacity or has mental health problems, or if the 
perpetrator works in regulated social or health care. 

 
1.87  It is too often the case that instances of elder abuse are primarily ‘social worked’ 

instead of prosecuted. Unlike the empowering way in which practitioners seek to 
support survivors of domestic abuse, the response to cases of elder abuse is often 
very paternalistic. Older people are referred to as ‘victims’ rather than ‘survivors’, 
and the focus is primarily on safeguarding or welfare concerns rather than seeking 
justice 89 Adult Safeguarding for example is primarily focused on investigating and 
reducing the likelihood of abuse re-occurring, not on holding perpetrators to 
account. 

 
1.88 Fundamentally, there is no reason why crimes against older people should be 

categorized as ‘elder abuse’. The term has not been coded into legislation in the way 
that Domestic Abuse/Violence has been. Its origins may lie in a belief that the term 
in some manner had an equivalence with ‘child abuse’ when it was first coined, but 
the reality is that it has resulted in a marginalization of the actions of abusers, and a 
failure to recognise ‘abusive’ acts appropriately in law. 

 
Understanding prevalence: 
 
1.89 While the World Health Organisation (WHO) definition of elder abuse quoted by the 

Law Commission in its consultation document is one that is used in multiple 
countries, it is not always applied consistently and it only addresses one set of 
criminal situations i.e. those where there an expectation of trust has been breached. 
However, the focus of trust relates to the perception of the victim or the employed 
role of the perpetrator, not their motive (although it often creates the opportunity 
for the crime to occur).  

 
1.90 The prevalence figure used by the Law Commission to consider absolute prevalence 

of elder abuse was not based on the WHO definition.90 This figure only considered 
abuse within the narrow confine of family, friends and care workers, and excluded 

                                                
89 Action on Elder Abuse (2018) Submission to the Justice Committee Scotland on prosecution of elder abuse, 
London: Action on Elder Abuse 
90 Biggs, S., Erens, B  and Doyle, M  (2009) Abuse and neglect of older people: secondary analysis of UK 
prevalence study, London: Kings College London, National Centre for Social Research 
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acts committed by neighbours or acquaintances.91 It also excluded anyone who 
could not participate due to cognitive impairment, and it under-counted neglect and 
psychological abuse (by a factor of 10).92 Consequently, the 2.6% (227,000 people) 
was a limited estimate which did not adequately reflect the range of potential crimes 
identified within the study 93 

 
• When data on neighbours and acquaintances were included in the definition, 

the prevalence figure increased to 4% (342,400 people), although this still 
under-counted neglect and psychological abuse. 
 

1.91 When additional analysis was undertaken which widened the definition to include 
single incidents of neglect and psychological abuse, and additionally expanded the 
definition to include neighbours and acquaintances, the prevalence increased to 
8.6%, (from 1 in 40 to almost 1 in 10).94 Action on Elder Abuse estimated that the 
8.6% figure increased the prevalence figure to 998,500 people (suggesting 1.6m 
victims by 2050).95 

 
1 92 Additionally, the Terms of Reference for the study had agreed and affirmed that it 

would be focused on community-based abuse, which means it did not include acts 
committed in care homes or hospitals or in the wider community. Therefore, to 
establish a comprehensive perspective on crimes against older people we have to 
consider what is known:  

 
(a)  about those crimes that come to the attention of the criminal justice system,  
(b)  elder abuse prevalence data, 
(c) adult safeguarding data as it relates to older people, 
(d)  data on hospital failures and major incidents,  
(e)  data on care provision neglect and abuses; and  
(f)  community-based crimes such as anti-social behaviour.  

 
It is only by considering the totality of this potential data that we can arrive at a 
fuller understanding of the scale of potential crimes committed against older people. 
(In that regard it is worth noting that AEA estimates no more than 1:10 cases reach 
the attention of adult safeguarding. This is despite the fact that older people 
represent a growing percentage of those referrals, - In England 2014/15, from 61% 
to 64% in five years).96 

 

                                                
91 In the initial analysis data on neighbours was collected and this was subsequently used in the Secondary 
Analysis 
92 This was by agreement with the Steering Group for the research. 
93 O’Keeffe, M , Hills, A , Doyle, M , McCreadie, C. Scholes, S , Constantine, R , Tinker, A., Manthorpe, J , Biggs, 
S. and Erens, B. (2007) UK Study of Abuse and Neglect of Older People Prevalence Survey Report, London: 
National Centre for Social Research, King’s College London 
94 Biggs, S. Erens, B. and Doyle, M. (2009) Abuse and neglect of older people: secondary analysis of UK 
prevalence study, London: Kings College London, National Centre for Social Research 
95 Action on Elder Abuse (2017) A patchwork of Practice, London: Action on Elder Abuse 
96 Action on Elder Abuse (2017) Elder Abuse is a Crime, now let’s make it one, London: Action on Elder Abuse 
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that the victim had previously been the victim of a crime in 95 of the 196 cases, 
although we could not tell whether the victim had always been targeted because 
they were old. We also found that in 74 of 192 cases there was evidence that the 
perpetrator had previously offended against an older person.’ 

 
2.6 Green (2007) suggests that older people are increasingly becoming the objects of 

harassment on the streets of their own local communities. As in cases of disablist 
hate crime … this abuse can be very damaging to victims and yet can go 
unrecognised for what it is, being labelled as ‘regular’ anti-social behaviour rather 
than the targeted harassment that it is.107 

 
2.7 The question arises: when an older person is the victim of an attack, what is the 

predominant characteristic that the perpetrator sees? Is it the gender of the victim, 
any disability they may (or may not) have, or their age? In some cases, there is 
clearly an age-related dimension (e.g. calling someone a “f**king old b**tard” or 
referring to a ‘crumbly, senile old git’ or ‘a comatose old bag of bones’). In other 
circumstances it may be less obvious unless the wider context is considered e.g. the 
deliberate targeting of a residential care home for a sexual attack, or the deliberate 
targeting of houses with door ramps and grab rails, or the circulation of ‘sucker lists’ 
between scammers who target predominantly older victims. 

 
2.8  Similar points are made by the University of Sussex report in relation to disability 

hatred where an interviewee asked ‘Could we draw an inference from the fact that 
this has taken place in an area which clearly housed disabled people? That he’s gone 
off his route looking for a particular type of victim? ... What’s the demographics of 
the housing? Were we able to secure evidence that it was indeed for disabled 
people?”108 

 
2.9 In reality, there may be a variety of perpetrator motivations that underlie the 

targeting of older people. These may include, for example, a belief that the person’s 
age makes them an easier target, or a general lack of respect for, or dehumanising 
attitudes towards, older people. But we cannot dismiss the extent of ageism within 
society and apply other labels to motivation without clear justification. Hostility 
toward older people can be a very real part of why some older people become 
victims of crimes.  

 
2.10 If we can accept the argument (and we should) that the law is not capturing 

behaviour directed at disabled people where there is a belief (whether true or not) 
that the victim’s disability makes them an easier target  for example for financial or 
sexual exploitation - it should not be incompatible that a similar argument is valid in 
relation to age and older people. 

 

                                                
107 Garland, J. (2012) Difficulties in defining Hate Crime Victimisation, International Journal of Victimology, 18, 
1, 25-37 
108 Walters, M , Wiedlitzka, S., Owusu Bempah, A. and Goodall, K  (2017) Hate Crime and the Legal Process: 
options for Law Reform, Brighton: University of Sussex 
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often received calls to their Helpline regarding verbal abuse, harassment or general 
anti-social behaviour from younger people, with many older people telling the 
charity that they believed they were being targeted because of their age.114 

 
2 23 Action on Elder Abuse further explained, ‘We believe these types of crimes are much 

different to the complicated (and often long-term) dynamics of other types of abuse, 
such as elder or domestic abuse, and therefore believe that statutory aggravations 
are the best model for such crimes. Such an approach also creates consistency with 
other forms of hate crime, and clarity for both the public and prosecutors.’115 

 
2.24  The difficulty which emerges from all these sources is that, although some offences 

committed against older people are motivated by, or demonstrate, hostility, the 
majority appear to be committed because of the frailty and vulnerability of the older 
victims.116 However, perpetrators of crimes against older people intentionally select 
their victims because of the victim's status as members of the elderly population.117  

 
2.25 (A) vulnerability- based approach acknowledges the heightened level of risk posed to 

certain groups or individuals that can arise through a complex interplay of different 
factors, including hate, prejudice, hostility, unfamiliarity, discomfort or simply 
opportunism or convenience.118 

 
2.26 However, despite the argument that it can be difficult not to conclude that hostility 

must form part of the justification for some criminal behaviour toward older people, 
(as pointed out in 2.13 above), in the current legal structure of hate crime the 
presence of hostility can be more difficult to prove unless the perpetrator uses 
specific words – despite the context and criminal actions. But, as indicated 
elsewhere, people are more inclined to use ageist terminology in a way that they 
may not with other derogatory terms, older people are perceived as easy targets, 
and ageism itself has become so normalised that hateful acts are not perceived as 
criminal.  

 
2.27 The two issues of age and vulnerability are intertwined – in a similar way to that of 

disability related crime and this needs to be considered and addressed. The CPS 
acknowledge this in their policy statement. ‘We recognise that older people are often 
targeted because of their age and a perception that they are vulnerable. This can 
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have a devastating impact on the victim because they are being targeted for a 
personal characteristic.’ 119  

 
2.28 The University of Sussex report (already referred to above) also acknowledged this in 

relation to disability hate crime when they noted that ‘Both academics and 
practitioners have highlighted how the perceived vulnerability of the victim is 
intrinsically connected to the prejudices which perpetrators demonstrate towards 
them’. The complex relationship between perceived vulnerability and hostility 
continues to confuse practitioners and inhibits the successful prosecution of an 
offence as a disability hate crime.120 

 
2.29 Additionally, in the Independent Review concerning Hate Crime legislation (Northern 

Ireland) the Commissioner for Older People for Northern Ireland maintained that 
targeting a group due to an actual or perceived weakness is a form of contempt or 
hatred for that group. An individual who commits an offence against an older person 
wholly or partially because they consider that older person to be ‘easy pickings’ on 
the basis of their age, would constitute evidence of an attitude of hostility based on 
active disdain for members of that group.121 

 
2.30 The final report into the review of hate crime in Scotland draws out this complexity, 

pointing out that perceived vulnerability cannot be disentangled from the 
judgements that offenders make about the worthiness of their victim’s value as 
human beings. Victims are ‘selected’ because their ‘difference’ means that they are 
deemed to be somehow of less value, and their worth as equal members of society is 
therefore diminished  The perceived vulnerability is based on a prejudice that the 
offender holds towards the victim. Hence, evidence showing that an offender 
purposively selects a perceivably vulnerable victim by reason of their protected 
characteristics is evidence of identity-based prejudice 122 

 
Age or disability 
 
2.31 However, a fundamental point is that the most self-evident characteristic of an older 

person is primarily their age, not any disability they may have. Ageism is a major 
factor in this instance. By virtue of their perceived age, the older person evidences 
frailty (or assumed frailty) regardless of whether they display an obvious disability. 
How we think and feel towards older adults can influence how we behave towards 
and interact with them.123 “[O]ften perpetrators are influenced equally or more 
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we’ve had cases involving abuse of elderly patients in care homes where the 
investigation by the police hadn’t identified that aspect. We had. We then flagged 
that up as a hate crime case and got significant sentences as a result; but again, that 
information was shared with the police and used in training exercises. But that shows 
the complexity.”129 

 
2.36 The question arises as to the value of a hate crime approach that does not address 

appropriately the ageist motivation of a perpetrator. The criminal who kicks the 80-
year-old man using an ageist expletive gets treated differently from the criminal who 
kicks the 80-year-old man using an ageist AND a disability related expletive, leaving 
prosecutors struggling to find ‘an angle’ on which to pin the crime.  

 
2.37 Sherry (2010: 103) argues that there is a ‘strong correlation’ between age and 

disability and yet the commonalities and links between elder abuse and disablist 
hate crime often go uncommented upon. Another similarity between elder abuse 
and more recognised forms of hate crime is that it is vastly under-reported, whether 
this is due to it often being ‘hidden’ within institutions, or the physical frailty, low 
self-confidence or vulnerable/risky situation that an older person may find 
themselves in which may impact upon their ability or willingness to speak to 
someone in authority (Wolhuter et al., 2009). 

 
2.38 In this context it is quite possible to argue that a perpetrator may assault an older 

person because they consider them to be an easy target, because they have a 
disability, and because they see them as old and therefore not deserving of respect 
or equality  It becomes an issue of multiple disadvantage, but age dominates the 
context and circumstances. 

 
Discriminatory selection and prejudice 
 
2.39 Perpetrators of hate crime select their victims as individuals who are different from 

themselves and who they either hold prejudices against, or who they feel are worth 
less in society than others. Vulnerability or perceived vulnerability (the older person 
may look or be considered vulnerable because of their age) is a key part of the 
context of hate crime. To use the words of the Office for Democratic Institutions and 
Human Rights (ODIHR, 2009: 48), (hate crime is) where the offender ‘selected victims 
based on prejudices or stereotyped information about victim vulnerabilities.’130 

 
2.40  The issue of prejudicial selection is an important one in terms of older people, 

because it focuses on how perpetrators choose their victims  In this context hatred 
or hostility may have a lesser role, with a greater emphasis placed on prejudice or 
stereotyped information about victim vulnerabilities. When a hate crime law requires 
“hostility,” it requires law enforcement to make an assessment of an offender’s 
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mental state — an exercise that may be difficult and one for which most law 
enforcement are not trained.131  Additionally, a ‘victim who is targeted because the 
offender assumes that some protected characteristic of the victim makes him/her 
especially vulnerable to crime is likely to experience the same trauma as a victim who 
is targeted because the offender actually hates that characteristic.’132 

 
2.41 The Law Commission consultation has acknowledged this form of discriminatory 

selection as one approach that would address some of the difficulties experienced in 
prosecuting disability hate crime (and this would also benefit older victims too).  But 
they point out that this would weaken the ‘conscious animus’ element of hate crime, 
while condemning some perpetrators as ‘bigot’s’ when they might be better 
characterised as cynical or opportunistic. To some extent this is about the balance 
between the words ‘hatred, hostility and prejudice’ and the intensity of their 
meanings, as well as evaluating what might be meant by cynical or opportunistic 
crimes in this context. 

 
2.42 For example, an opportunistic crime whereby a perpetrator notices a bag in a shop 

that is momentarily left unguarded and steals a purse, is not the same as a 
perpetrator who notices an old woman at an ATM, pushes her to the ground and 
steals her money.  The cynical exploitation of a business133 cannot be equated with 
the cynical exploitation of 80-year-old people.134 It is the targeting of a person, an 
individual, for their personal age characteristic- plus the impact - which delineates 
the two types of crimes. 

 
2 43 In this context, the proposal by the Law Commission to introduce a prejudice-based 

test, where the perpetrator is motivated by hostility or prejudice toward age (as a 
protected characteristic) would address a number of the crimes that older people 
experience, including fraud and those where a relationship is established that is then 
exploited.        

 
The Criminal Justice system 
 
2.44 The HMICRFS in their 2019 report concluded that ‘crime against older people isn’t 

well understood, despite the vulnerability of older people and the importance that 
society attaches to looking after people in their old age. There has been little police 
analysis of the problem, including the links to disability hate crime and domestic 
abuse. We found that police forces had only a superficial understanding of the 
problems, although all had recognised that fraud was an increasingly common 
concern for older victims.’ 135 
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2.45 This lack of analysis obviously makes it difficult to consider the prevalence of crimes, 
or the nature of crimes, particularly in relation to Hate Crime itself. This is made 
more difficult by the elder abuse label that is often placed on such crimes, with the 
UK prevalence study in 2007 indicating that only 6% of respondents reported abuse 
to the police.136 

 
2.46  Action on Elder Abuse highlighted the disparity between ‘abuse crimes’ and ‘criminal 

crimes’ when they made the point that ‘some 43% of referrals (to Adult 
Safeguarding) were substantiated by investigation, which would suggest that there 
were over 28,000 older people who were identified as experiencing physical, sexual, 
psychological, or financial abuse, and neglect i.e. potential crimes.  … the obvious 
question arises as to why there is such a gap between 28,000 substantiated cases of 
what are crimes in England, but only 3,317 referrals (11.8%) by the police to the CPS 
(England and Wales)?’ 137  Such a wide variation cannot be easily explained away by 
the claim that victims are reluctant to prosecute, because that is (theoretically) 
covered by CPS policy. 

 
2.47 This point was reinforced in their submission to the Independent Review of Hate 

Crime Legislation in Scotland, when they noted that ‘by failing to consider the 
criminal aspects of harm, abuse and exploitation of older people (or only imposing 
lenient or deferred sentences), we are in danger of sending a message to 
perpetrators and would-be perpetrators that vulnerable older people continue to be 
an 'easy target' and that crimes against older people will not be harshly 
prosecuted.’138 

 
2.48 This is not a failing unique to the UK. In America it has been noted that, ‘The 

consequence of a known relationship between victim and offender, when evaluated 
through Adult Protection Services, resulted in less investigation for a crime, less 
physical examination for the elder, and less referral to the prosecutor’s office.’139 

 
2.49 The reasons why criminal cases of abuse are not prosecuted merits investigation, 

and these reasons may be varied, but there is some evidence to suggest that the 
system itself operates against proceeding with a criminal case, in part because of the 
‘social working’ of crimes within the adult safeguarding structure. An example would 
be that of Freda Jobson. 

 
2.50 Freda Jobson did not have decision making capacity and was bed bound with 

pressure ulcers. A hidden camera showed carers mimicking the old woman’s 
groaning as they laughed and swore, asking her if she was a witch and whether she 
had ever practiced black magic. One ‘carer’ removed a bandage used to cover a 
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bedsore on the woman’s elbow and wrapped it around her head while laughing at 
her. The carers in question admitted their actions to the police and in court.140 

 
2.51 Despite the fact that these actions constituted a crime under section 44 of the 

Mental Capacity Act 2005, the police decided to issue a caution rather than pursue a 
prosecution. Action on Elder Abuse made representations to the Chief Constable, the 
Chair of the local Adult Safeguarding Board, and the Attorney General, on behalf of 
the family. After several months and repeated representations, the police reversed 
their decision and placed the case with the Crown Prosecution Service, who 
eventually decided to prosecute. Twelve months after AEA first raised the case, in 
April 2016, the carers were found guilty, received suspended sentences and were 
required to pay compensation. 

 
2.52 In justifying the decision not to pursue a criminal case the adult safeguarding board 

explained that ‘the outcome was acceptable to the Board, it was in-line with the 
Board's aims in that it protected Mrs Jobson and also prevented any likelihood of it 
happening again as the workers will not be allowed to work in any caring role and 
indeed would have a criminal record due to the cautions… the police gave me their 
rationale for their decision to caution rather than prosecute. It is not inevitable that 
an offence of abuse or neglect will automatically result in a prosecution, it is subject 
to the circumstances surrounding it and in pure safeguarding terms this overall 
outcome was proportionate and achieved as much as a court action would have done 
to protect adults at risk of harm.’141 

 
2 53 The focus was on stopping the abuse and protecting the victim, which is a legitimate 

aim of adult safeguarding. But it ignored the responsibility to hold the perpetrators 
legally to account for their actions. 

 
2.54 Interestingly, more than a third of the public believe that a crime against an older 

person already constitutes an aggravated offence.   In February 2017, AEA conducted 
a poll of 3,183 people across the UK to assess attitudes to making elder abuse a hate 
crime.  Almost 95% of respondents considered that the abuse of older people should 
be an aggravated offence similar to hate crimes based on race, religion or disability. 
96% thought perpetrators should receive tougher sentences than typically handed 
down by courts at present, just 1 in 12 thought the government did enough to 
protect older victims of crime, and 95% of people agreed or strongly agreed that 
older people were specifically targeted for abuse due to their perceived physical 
frailty or mental vulnerability.142  
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Systemic limitations of the current criminal justice system 
 
2.55 There are a number of systemic challenges to achieving prosecutions of crimes 

against older people. 
 

a) Police: cases (particularly where they have been labelled as elder abuse) may 
not get the priority they warrant, with police cautions being used as a 
significant option  This can be coupled with a failure to formally identify 
vulnerability or trigger special measures. 
 

b) CPS: not recognizing vulnerability or the hate crime facets; not implementing 
policies on prosecuting crimes against older people; not utilising special 
measures, with no dedicated monitoring to ensure consistent application. 

 
c)  Courts: a failure to adequately sentence, with limited recognition of the 

vulnerability aspect and hence limited use of enhanced sentencing. While 
there are some notable exceptions involving prison terms, there are too many 
instances of community services, suspended sentences and fines. 

 
The reality is that, although some crimes against older people such as assault and 
fraud are already found in the criminal law, the attitudes and policies of police, 
criminal justice and other officials mean the circumstances of many abused and 
neglected older adults are not treated as crimes.143 
 

2.56 The HMICRFS noted this in their inspection, ‘In the forces that we visited, it made no 
apparent difference to older victims of crime that the force had stated that such 
crimes would be treated as hate crimes. Since the approach to dealing with crimes 
motivated by age was underdeveloped, the forces had no better understanding of the 
problem than those that had not taken this approach. In the 192 cases that we 
examined, 72 had a victim who was disabled in some way. In these cases, we cannot 
say that the motivation of the perpetrators was due to hostility towards the disability 

                                                
143 Webb, E  (2013) The mistreatment of older people: is it time to legislate against abuse, Available from: 
https://theconversation.com/the mistreatment-of older-people-is it time to legislate-against abuse 14922 



  Page 37 

of the victims. However, the links between older people and disability hate crime are 
obvious.’ 144 

 
2.57 In view of the above, some caution needs to be used when considering current 

prosecution rates in relation to crimes against older people, as a measure of relative 
prevalence. 

 
2.58 The HMICRFS inspection of police forces in relation to crimes against older people 

confirmed this evaluation and identified: 
 

a) The Code of Practice for Victims of Crime makes it clear that the police should 
conduct assessments of victims’ needs and whether they need any support. In 
this inspection, we found that either this had not taken place, or that some 
elements of assessment had sometimes taken place, but not in any standard 
way. Vulnerable victims weren’t being treated according to their needs 
because of these omissions and errors. This had implications throughout the 
criminal justice system, from the decisions made about how the case should be 
investigated through to the provision (or lack of it) of special measures in 
court.145 

 
b) We found that flagging by the police and the CPS is not good enough. This 

makes it harder for the police and the CPS to properly understand the nature 
and extent of crimes against older people….We found that the police and the 
CPS don’t know enough about the extent, nature and trends in crimes against 
older victims 146 

 
c) We have concluded that police investigations into crimes against older people 

are often not good enough, and there is an urgent need to make 
improvements.  Overall, the quality of service of the CPS when considering the 
victim as an older person was rated as good in only 41 out of 96 cases. For 
cases involving older people, we found that, in 40 of the 88 relevant cases 
examined, prosecutors had not considered all the factors that might affect the 
case, including the CPS crimes against older people policy.147 

 
2.59 Research which Action on Elder Abuse carried out in England and Wales in 2017, 

found that in relation to crimes involving older people: 
 

a) of those that are reported, the majority are either not acted upon, or result in 
cautions, or suspended sentences   
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2.65 The University of Sussex report suggests other reasons why certain types of hate 
crime are not recorded and prosecuted including that certain groups may be less 
likely to report incidents to the police. For instance, many victims of disability hate 
crime may not know that they have been the victim of a hate crime, or they may not 
have access to a telephone or the internet to report; this is especially the case where 
a carer or relative is the perpetrator of the (hate) crime.153 

 
2.66 The Law Commission consultation report additionally lists negative attitudes toward 

the police, crimes not being treated with the gravity they deserve, belief that the 
incident would not be recorded, perceptions about not being taken seriously, a 
reluctance to go through the criminal justice system, victims not recognising the hate 
crime, and retaliatory violence, as potential factors involved. 

 
2.67 These reasons are clearly related to the feelings, experiences, confidence and 

circumstances of the victims. This is similar to the conclusions reached by the 
HMICRFS in relation to crimes against older people and indicated that their research 
and inspection had identified: 

 
•  social isolation, and/or a lack of access to trusted people to tell; 
•  not knowing how to report a crime; 
•  not recognising that what has been experienced is a crime; 
• a perception of not wanting to be a burden or cause a problem (this came 

through very strongly in our interviews with victims); 
•  mental ill health or other cognitive problems; 
• fear of loss of their home or being placed into care; 
• fear of retribution, especially if the perpetrator is a carer; 
•  shame, particularly if the perpetrator is a family member, or if they have been 

duped into giving away money or valuable possessions; and 
•  not being believed, or a fear of not being believed.154 

 
2.68 Action on Elder Abuse have pointed out that ‘despite the fact that crimes against 

(older people) are a growing problem, we believe there are a number of significant 
barriers to prosecution of these types of crime. In the first instance, many older 
people are unwilling or unable to report crimes against them to the police (especially 
as the vast majority of elder abuse cases are committed by family members).’ 155 

 
2.69 They added that one of the major problems in under-reporting among older people 

was a fear of the (likely) consequences. This included a fear that they would be seen 
as being unable to cope (and therefore feared they might be placed in a care home), 
fear of what the perpetrator might do, fear of being unable to cope if they were 
dependent on the perpetrator for basic care needs, fear of not being believed, and 

                                                
153 Walters, M., Wiedlitzka, S., Owusu Bempah, A. and Goodall, K. (2017) Hate Crime and the Legal Process: 
Options for Law Reform, Brighton: University of Sussex 
154 HMICRFS (2019) The Poor Relation. The police and CPS response to crimes against older people. London: 
HMICRFS 
155 Action on Elder Abuse (2018) Submission to the Independent Review of Hate Crime Legislation in Scotland, 
London: Action on Elder Abuse 



  Page 40 

fear of loneliness. The latter is a significant problem among many older people given 
that perpetrators are most likely to be family members, this can include fear of 
partners/spouses leaving them, and children, grandchildren and others no longer 
visiting.156 

 
2.70 Older victims may be reluctant to report a hate crime out of a fear that they will be 

re-victimized, that law enforcement agencies will fail to respond appropriately; or, 
they may fail to report the crime because they feel ashamed or humiliated for being 
victimized.157 

 
2.71 Only a minority of fraud victims report their experience. Among people aged 65+, a 

full two-thirds (64%) targeted by fraudsters didn’t report it to an official channel such 
as Action Fraud, the police, a bank or local authority. A third (36%) of those targeted 
confided in friends and family, and more than a fifth (22%) admitted they didn’t tell 
anyone at all because they felt too embarrassed. Of the minority who do report, 
available support is inconsistent across the country.158 

 
2.72 Age UK identified these low reporting rates as a challenge. In their polling, one in ten 

(11%) older people targeted by a scam reported it to the police, with less than one in 
twenty (3%) reporting to Action Fraud.159 

 
2.73 None of the above relates to ‘criminal justice policy and practice’, but all of it is in 

keeping with the experiences of other groups who experience hate crime. And it is 
coupled to the additional systemic challenges identified in 2.55 above, with an 
obvious impact on crime figures  

 
Violence against Women 
 
2.74  There are at least three perspectives to consider when seeking to understand 

violence against older women.  Each is linked to a different definition of violence and 
assumptions regarding measurement, prevention of violence and other 
interventions. The three frameworks are: older adult mistreatment, older adult 
protection, and intimate partner violence.160 161 162 The older adult mistreatment 
framework is informed by social gerontology and understands violence as a form of 
elder abuse, focusing on age as the key and primary vulnerability to exposure to 
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violence. The older adult protection framework understands violence specifically 
within the context of caregiving and institutional arrangements, where older adults’ 
vulnerability to violence is a result of reliance on caregivers. And the intimate 
partner violence (IPV) perspective adopts the definition of IPV used for women and 
girls below 50, and seeks to expand understanding of sexual, physical and 
psychological violence perpetrated by partners (and former partners) that older 
women may experience.163 

 
2.75 The elder abuse (older adult mistreatment) perspective has traditionally lacked 

understanding of the gendered nature of age-related vulnerabilities, for example, 
that women are less likely to have adequate pensions than men and that older 
women are more likely than older men to be financially dependent on family 
members. 164 165 166 (International policy frameworks, including the Madrid 
International Plan of Action on Ageing, recognise that older women’s vulnerabilities 
are compounded by societal discrimination – including sexism, poverty and lack of 
access to legal protections.) 167 

 
2.76 The older adult protection framework tends to focus on vulnerability as the primary 

facet of old age, and hence the cause of the abuse rather than the means by which 
an older woman might be accessed and exploited. It positions abuse crimes within a 
social policy construct, rather than a criminal justice one, and it operates in isolation 
from the knowledge and experiences of wider gender-based violence. Instead it 
positions criminal care acts as failures in care standards and adopts a welfare 
orientation. 

 
2.77 Further, the intimate partner violence (IPV) perspective focuses exclusively on 

gender related theories and aspects of violence without giving due regard to the 
unique issues associated with ageism and the marginalised position of older women 
in society. 

 
Gender or Age or both: 
 
2.78 It has been argued that ‘the majority of elder abuse in England and Wales (and 

elsewhere) is actually domestic violence, most of which has ‘grown old’ rather than 
commencing in later life, or adult son/daughter violence towards parents. Gender is 
therefore the dominant risk factor, rather than age.’ 168  
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2.79 However, while the focus of the existing qualitative evidence-base is primarily on 
Inter Partner Violence in older age, it is unclear whether this research focus reflects 
the actual burden of IPV compared to other forms of violence against older women, 
and if the evidence-base currently adequately includes accounts of types of violence 
and perpetrators that are most significant in relation to older women  As such, 
further studies of violence against older women that are inclusive of any type of 
violence, by any perpetrator, or take an open-ended approach to older women’s 
accounts of violence, are needed.169 

 
2.80 Consequently. the reality is that there is currently insufficient research into the 

nature of elder abuse and its relationship with domestic abuse to reach major 
conclusions about type and motivation, although it is reasonable to draw a number 
of significant comparisons based on what is known. However, such comparisons 
need to be approached carefully because there are differences between domestic 
abuse in later life and domestic abuse of younger women. The Safe Later Lives report 
in 2015 indicated that ‘older women’s markedly different experiences of domestic 
abuse compared with those in younger age groups were not adequately recognised.’ 
170  Some evidence also indicates that older women experience different types of 
violence, for example, high levels of psychological violence and verbal abuse, 
compared to younger women’s experiences of physical and sexual violence.171 

 
2.81 Utilising data from Action on Elder Abuse (AEA)172 it can be shown that a significant 

proportion (64%) of elder abuse cases that were reported to their helpline were 
potentially domestic abuse (mirroring data in other countries too), although this 
conclusion is often based on where the abuse occurs rather than an in-depth analysis 
of the nature of the abuse itself.   

 
2 82 However, while the strong emphasis on older women’s experiences of IPV gives 

voice to the experiences of older women subjected to such violence and shows how 
it can persist over time, or begin ‘de novo’ in later life; some sites, perpetrators and 
types of violence against older women may be excluded from such a view, including 
that of violence enacted by other family members and/or non-family caregivers and 
also situations relating to older women living in institutional care.173 

 
2.83 According to AEA data,174 half the perpetrators were sons and daughters, with 23% 

being partners. Meanwhile, the UK prevalence study175 suggested that just over a 

                                                
169 Meyer, S R, Lasater, M E, García-Moreno, C  (2020) Violence against older women: A systematic review of 
qualitative literature. PLoSONE 15(9): e0239560. 
170 SafeLives (2016) Safe Later Lives: Older People and Domestic Abuse, Spotlights report, London: Safe Lives 
171 Meyer, S.R, Lasater, M.E, García-Moreno, C. (2020) Violence against older women: A systematic review of 
qualitative literature. PLoSONE 15(9): e0239560. 
172 Action on Elder Abuse (2004) Hidden Voices, London: Action on Elder Abuse and Help the Aged 
173 Meyer, S.R, Lasater, M.E, García-Moreno, C. (2020) Violence against older women: A systematic review of 
qualitative literature. PLoSONE 15(9): e0239560. 
174 Action on Elder Abuse (2004) Hidden Voices, London: Action on Elder Abuse and Help the Aged 
175 O’Keeffe, M , Hills, A , Doyle, M , McCreadie, C  Scholes, S., Constantine, R , Tinker, A , Manthorpe, J , Biggs, 
S. and Erens, B  (2007) UK Study of Abuse and Neglect of Older People Prevalence Survey Report, London: 
National Centre for Social Research, King’s College London 
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third (35%) are partners, with a further third (33%) being other family members. We 
therefore need to be cautious when reaching conclusions as to the nature of this 
abuse, as data suggests that children and other family members have a greater role 
than may be generally acknowledged. 

 
The groups of relatives who were identified as abusers in the AEA report 
are: 
 
Type    %   Type    % 
Son/daughter   50 Sibling    3 
In-law    9 Partner   23 
Parent    1 Niece/nephew  2 
Other   11 
 
Source: Hidden Voices, Action on Elder Abuse, 2004 

 
2.84  Older women have described that ageing diminishes their physical and emotional 

capabilities to cope with experiences of violence. This has been expressed in relation 
to various forms of violence–IPV176, including violence perpetrated by a spouse due 
to dementia, violence in the context of a new relationship or second marriage, 
violence perpetrated by a mentally ill child, violence perpetrated by children-in-law, 
and elder abuse.177 

 
2 85 Research for the Welsh Government into the ‘Access to Justice’ pilot project 

indicated that ‘the overall gender profile of older victims differs from that normally 
found in police recorded statistics for domestic violence incidents covering all age 
groups. It is estimated that in any one year, in over 90% of recorded cases of 
domestic violence the victim is female (Hester, 2009: 2). In contrast, in the sample of 
victims of elder abuse over one quarter (27%) were men. When comparing male and 
female victims, a greater proportion of men (56%) than women (33%) experienced 
physical violence.’ 178 

 
2.86 The research further indicated that ‘The most common types of abuse found were 

emotional and physical. Where the victim was female, in over one half of the cases 
(53%) the abuse was emotional and in just under one-third of cases it was physical. 
For males, physical abuse was more prevalent than emotional abuse and accounted 
for 54% and 43% of cases respectively where only one type of abuse was recorded.’179 

 
2.87 A 2017 study suggested that psychological violence and economic abuse were the 

most prevalent forms of partner violence against older men and women, and alcohol 
                                                
176 Penhale, B. and Porritt, J. (2010) Intimate Partner Violence and Older Women: UK report, Sheffield: 
University of Sheffield (Available from: www ipvow org  which also contains reports from 5 other countries) 
177 Meyer SR, Lasater ME, García-Moreno C (2020) Violence against older women: A systematic review of 
qualitative literature. PLoSONE 15(9): e0239560. 
178 Clarke, A., Williams, J., Wydall, S. and Boaler, R. (2012) An Evaluation of the ‘Access to Justice’ Pilot Project, 
Cardiff: Welsh Government Social Research 
179 Clarke, A , Williams, J , Wydall, S  and Boaler, R  (2012) An Evaluation of the ‘Access to Justice’ Pilot Project, 
Cardiff: Welsh Government Social Research 
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use, depression, low income, functional impairment and previous exposure to 
violence were associated with this violence among older men and women.180 Forms 
of Interpersonal Violence in later life shifted from a higher prevalence of physical and 
sexual abuse during reproductive age, to a higher prevalence of forms of 
psychological abuse, with results indicating: ‘a shift from physical to non-physical 
forms of violence dominated late-life scenarios.181 

 
2.88 Patterns and types of Interpersonal Violence against older women were also 

described as shifting from predominantly physical violence experienced previously 
(at earlier points in the lifecourse), to neglect, psychological violence and economic 
abuse becoming more prevalent in later life. 

 
2.89 The secondary analysis of the 2007 UK Prevalence study indicated that older people 

with an increased risk of mistreatment were likely to be female and separated or 
divorced (those who were widowed had a relatively reduced risk). This would 
suggest these are not ‘typical’ domestic abuse scenarios, which often includes 
former partners. They are also likely to have experienced depression, have a poor 
quality of life, and take regular medication.182 

 
2.90 Based on data from the Crime Survey for England and Wales (2018/19) Age UK 

extracted information relating to older victims under 75; (There is no data available 
on older victims over 75 years):183 
 
• around 180,000 older women aged 60-74 and 98,000 older men aged 60-74 

were victims of domestic abuse in England and Wales in the past year. 
 

• Most victims of domestic homicides are female (67%) and perpetrators are male 
(81%). 
 

• Older people were as likely to be killed by a partner/spouse (46%) as by their 
adult children or grandchildren (44%). 

 
• Older people killed in their own home most commonly die as a result of 

stabbings (41%). 
 
It is important to note that these statistics were collected before coronavirus and 
lockdown, which will have exacerbated the problems facing older victims.  
 

                                                
180 Warmling, D., Lindner, S.R and Coelho, E.B.S.(2017) Intimate partner violence prevalence in the elderly and 
associated factors: systematic review  Cien Saude Colet 2017;22:3111 25  
181 Yon, Y., Mikton, C., Gassoumis, Z.D, et al. (2019) The prevalence of self reported elder abuse among older 
women in community settings: a systematic review and meta-analysis. Trauma Violence and Abuse, 2019;20. 
182 Biggs, S., Erens, B. and Doyle, M. (2009) Abuse and neglect of older people: secondary analysis of UK 
prevalence study, London: Kings College London, National Centre for Social Research 
183 Age UK (2020) No Age Limit: the blind spot of older victims and survivors in the Domestic Abuse Bill, London: 
Age UK 
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attuned to the intersectional nature of identity. For example, the harassment of 
lesbians may be caused by homophobia and by misogyny.’191  

 
2.95 Bows acknowledges this in relation to sexual violence, ‘By examining the impacts of 

sexual violence on older people and the challenges in accessing support through a 
critical feminist gerontology lens, it can be argued that older survivors can experience 
a double disadvantage or “double jeopardy” (Mann et al., 2014, p. 20)192 rooted in 
ageism and sexism. The lack of awareness and acceptance of sexual violence in later 
life reflect ageist and sexist attitudes toward older people.’ 193 More specifically she 
has previously observed that focussing solely on one characteristic … is problematic 
and there is a need for research that is sensitive to the intersections between 
gender, age and other characteristics including disability and sexuality. 194 This 
observation is also clearly made in Penhale’s work.195 196 

 
2.96 Older people should not be regarded as a homogenous group and they experience 

domestic abuse in a number of ways, not all of which are linked to ageing. However, 
as we age, we may become less able to stop the harmful behaviours and face more 
barriers to accessing support. In addition, older people may not recognise what they 
are experiencing as domestic abuse, they may have more concerns about sharing 
information considered to be private, and feel shame about the situation they are 
in.197 

 
2.97 Consequently, while it would be reasonable to conclude that a proportion of these 

crimes are targeted because of the gender of the victim, it is equally reasonable to 
conclude that a proportion are also about the age and also the disability of the 
victim i.e. multiple and intersecting disadvantages. Whichever may be the dominant 
characteristic that the perpetrator focuses upon may depend upon the 
circumstances of the individual perpetrator and/or crime  It is not possible to dismiss 
the element of age, not only because of the inherent ageism that influences societal 
views and perpetrator actions, but also because the old age of the victim is inevitably 
an intrinsic part of who they are and how they are physically perceived. 

 
 
 
                                                
191 Chakraborti, N. and Garland, J. (2012) “Reconceptualizing hate crime victimization through the lens of 
vulnerability and ‘difference’” Theoretical Criminology 16, (4), 499-514. 
192 See also, Penhale, B. (1999) Bruises on the Soul: older women, domestic violence and elder abuse, Journal 
of Elder Abuse and Neglect: an International Journal 11, 1, 1 22  published online 2008 
193 Bows, H. (2017) Practitioner views on the impacts, challenges and barriers in supporting older survivors of 
sexual violence, Violence Against Women, 24,9,1070-1090 
194 Bows H and Westmarland N. (2017) Rape of older people in the United Kingdom: challenging the ‘real rape’ 
stereotype, British Journal of Criminology, 57,1,1-17. 
195 Penhale, B  (2020) Gender Issues in Elder Abuse, in Phelan, A  (2020) (Ed), Advances in Elder Abuse-
Research, practice, legislation and policy, London: Springer  
196 Penhale, B. (2018) Elder Abuse, Ageing and Disability, in Shah, S. and Bradbury-Jones, C. (2018) 
(Eds.) Global Perspectives on Disability, Violence and Protection over the Life-course, London: 
Routledge 
197 Age UK (2020) No Age Limit: the blind spot of older victims and survivors in the Domestic Abuse Bill, London: 
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2.107 The relationship between the victim and the offender can also provide an insight into 
the circumstances of these crimes. Burgess (2006) reported research that suggested: 

 
• In 74 cases (26.1%) the suspect was not known to the victim. e.g., the stranger 

category.  
• In 66 cases (23.2%) the offender had a familial relationship with the victim, e.g., 

the incestuous category.  
• In 44 cases (15.5%) the offender was a marital or common-law partner.  
• In 31 cases (10.9%), the offender was an unrelated care provider.  
• In 17 cases (6%) both the offender and victim were residents in a nursing home 

and  
• in 21 cases (7.4%) the offender was known but had no familial or care providing 

relationship 207 
 

2.108 Additionally, the impact on older women can be significantly different, particularly 
the severity of the violence used. A participant in research by Bows described the 
experience of an older woman raped by a younger acquaintance who broke both her 
hips during the rape. ‘One thing [which is] alarming about perpetrators who target 
older women is that the rapes are quite ritualistic and violent and sinister.’ 208 

 
2.109 This research also noted that emotional effects described by practitioners were 

similar to those observed in younger survivors, including posttraumatic stress 
disorder (PTSD), depression, anxiety, sleep disturbance, and stress (Ullman, 2010). 
All practitioners felt these symptoms were amplified for older people arguing that, 
because of their age, they had fewer opportunities to draw on, or develop, 
supportive networks, for example, through employment or social relationships.209  

 
2.110 In evaluating differences between cases that were addressed through criminal 

justice as opposed to adult protection (in America) it was noted that: 
 

• Older offenders (age range 40-89) comprised the Adult Protection (AP) group 
while younger offenders comprised the Criminal Justice (CJ) group.  

• The 30 to 39 age group for offenders was a majority offender age for CJ victims 
(53.7% of the offenders).  

• Over half of the offenders were under 30, targeted and committed the rape in 
the victim’s home, seriously injured their victim, and were convicted of sex 
crimes against two or more victims210 
 

Fifty-three (68.8%) of these men victimized only older women while 24 (31.2%) had 
victimized elders and younger aged women. There were 25 (32.5%) of the men who 
were incarcerated for one elder victim while 52 (67 5%) had assaulted two or more 

                                                
207 Burgess, A. (2006) Elder victims of sexual abuse and their offenders, Washington: Office of Justice 
208 Bows, H. (2017) Practitioner views on the impacts, challenges and barriers in supporting older survivors of 
sexual violence, Violence Against Women, 24,9,1070-1090 
209 Bows, H  (2017) Practitioner views on the impacts, challenges and barriers in supporting older survivors of 
sexual violence, Violence Against Women, 24,9,1070-1090 
210 Burgess, A. (2006) Elder victims of sexual abuse and their offenders, Washington: Office of Justice 
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older victims.211 This confirms some significant element of deliberately targeting of 
older women, indicating that age is a facet in these crimes. 

 
Perpetrator motivations 
 
2.111 As has been discussed earlier, older people are subject to a wide variety of 

stereotypes associated with helplessness, diminishing power and competence. One 
suggestion is that many assailants seek out vulnerable people who they can easily 
overpower and manipulate. Although older people are not necessarily more 
vulnerable, these misconceptions can make older people a target for such 
violence.212  Consequently dependence, real or perceived, has an influence on this 
situation, particularly as older women are more likely to live alone (if they are not 
living in institutional care) due to a longer life expectancy and higher risk of 
widowhood. (A majority of widowers re-marry while widows tend not to do so). 

 
2.112 Additionally, vulnerability is related to physical size and strength and older women 

are perceived to be less capable than younger women to flee or resist a physical 
attack. Plus, as people age, there are changes in skeletal, neuromuscular, and other 
systemic changes that can restrict mobility and thus reduce the ability to fight back. 
Older women are less likely than younger counterparts to have close interaction with 
a younger male or partner and more likely to be perceived by motivated offenders as 
suitable targets (Safarik, 2006).213 

 
2.113 However, if we can accept the argument (and we should) that the law is not 

capturing behaviour directed at disabled people where there is a belief (whether 
true or not) that the victim’s disability makes them an easier target – for example for 
sexual exploitation - it should not be incompatible that a similar argument is valid in 
relation to age and older people  Consequently, old age vulnerability needs to be 
perceived in that context. 

 
2.114 Finally, Stevenson & Jeary (2005) noted a recurring theme in the offenders in their 

study who reported an inability to perform sexually in age-appropriate relationships 
that applied across the age-range of offenders. This sexual dysfunction included an 
inability to sustain an erection or to ejaculate during consensual sex, and such 
feelings of sexual inadequacy led the men to seek out victims who would be 
potentially be least able to resist, to mock, or to report on their sexual 
performance.214 The issue for rapists of elders may be polymorphous sexuality where 
the person is not only aroused by non-social objects but also age-inappropriate 
persons 215 

 

                                                
211 Burgess, A. (2006) Elder victims of sexual abuse and their offenders, Washington: Office of Justice 
212 National Coalition Against Sexual Assault (1993) 
213 Cited in Burgess, A. (2006) Elder victims of sexual abuse and their offenders, Washington: Office of Justice 
214 Cited in Jeary, K  (2005) Sexual abuse and sexual offending against elderly people: focus on perpetrators 
and victims, Journal of Forensic Psychiatry and Psychology, 16, 2, 328 343 
215 Burgess, A. (2006) Elder victims of sexual abuse and their offenders, Washington: Office of Justice 
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2.115 The obvious challenge is to understand the extent to which older women are 
targeted for sexual violence because of either gender solely, or because of age 
solely, or because of both. Certainly, there are elements of power and control in 
targeting on the basis of both gender and of age. As indicated in 2.94 above, ‘age 
combines with other identities resulting in a ‘double jeopardy’ whereby members of 
already marginalised groups are further stigmatised as they age.’216   

 
2.116 As was argued in 2.97, while it would be reasonable to conclude that a proportion of 

these crimes are specifically targeted because of the gender of the victim, it is 
equally reasonable to conclude that a proportion are also about the age and 
potentially also the disability of the victim i.e. multiple and intersecting 
disadvantages. Whichever may be the dominant characteristic that the perpetrator 
focuses on may likely depend upon the circumstances of the individual crime. It is 
not possible to dismiss the element of age, not only because of the inherent ageism 
that influences societal views and perpetrator actions, but also because the older 
age of the victim is inevitably an intrinsic part of who they are and how they are 
physically perceived.  This may have particular salience in relation to perpetrator 
choice/targeting of victims (as older women – both age and gender relevant). 
 

Barriers to criminal action 
 
2.117 There are a number of factors that are unique to the sexual abuse of older women 

that need to be additionally considered, as these often inhibit the recognition of the 
crime, and the appropriate responses: 

 
a) Ageist attitudes resist the concept of sexual activity involving older people, 

perhaps particularly older women. Perpetrators are routinely pathologized and 
seen as particularly sick or depraved to attack someone who is older (and 
therefore not sexually attractive) and ‘frail’ or ‘vulnerable’ because of their age.  

 
b) physical manifestations or post trauma response to sexual abuse are 

ascribed to normal frailties and maladies of old age or are difficult to diagnose 
because of medical problems common to ageing (Gray & Acierno, 2002).217  

 
c) time delays in evidence collection. In many cases of elder sexual abuse, there is 

a long time lapse between the assault and disclosure of the assault, and the 
collection of forensic evidence may not occur in a timely way or even be 
possible. 
 

d) Clinical and investigative experts report that intentional injury and bruising can 
mimic changes of aging and make the assessment and prosecutions of elder 
sexual abuse more complicated.218 

 

                                                
216 Centre for Ageing Better (2020) Doddery but dear? Examining age related stereotypes, London: Centre for 
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218 Burgess, A. (2006) Elder victims of sexual abuse and their offenders, Washington: Office of Justice 
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2.118 Examples of elder sexual crimes are contained in Appendix B. 
 
BME and LBGT+ communities 
 
2 119 The Law Commission consultation, in considering hate crime from the perspective of 

older people, did not consider different aspects of ageing e.g. the unique position of 
older minorities. Within those groups of older people there can be multiple forms of 
disadvantage, where age, gender, race and sexual orientation can all combine and 
intersect to create distinctive experiences of hate crime. 

 
2.120 This multiple disadvantage can increase isolation and exclusion, making people 

easier targets for prejudice or hostility. For example: ‘a black disabled person may 
feel excluded in their ethnic community because they are disabled and amongst their 
disabled peers because they are black.’219 LGTB+ people are five times less likely to 
access generic older people's services because of a fear of rejection, discrimination, 
their needs and circumstances not being understood, or that they will have to go 
back ‘in the closet’ in order to do so.220 

 
2.121 As with so many aspects of crimes against older people, there is limited research 

within the UK that provides any substantial information in this regard, although 
there have been some studies within the US that indicate differences in terms of the 
types and impacts of crime, and how older communities address and cope with 
them. 

 
2 122 Perceptions and experiences of ageing processes, and specific issues such as 

widowhood, differ significantly in different cultural contexts, and existing qualitative 
and quantitative data do not include these diverse factors or account for their 
relationship with violence against older women in minority communities.221  

 
2.123 Within BME communities, older women and older disabled people are as likely or 

more likely to experience prejudice because of their age than because of their 
gender or disability, whilst those from Asian and Afro-Caribbean backgrounds 
reported that race or ethnicity was the most common basis of prejudice faced. But 
they were also more likely than white respondents to report experience of prejudice 
on the grounds of their age. (Age Concern 2004) 222  

 
2.124 These differences are in part due to do with experiences of minority ethnic groups 

themselves, their particular cultural beliefs and preferred family structures. 
However, they are also related to wider social processes and practices, including 
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2.137 Befriending older people for the purposes of fraud is old age ‘mate crime’, whereby 
a relationship is established and exploited for financial or other gain. For example, 
Selina Clarke was a registered nurse who befriended an old man, (who was blind and 
in the early stages of Alzheimer’s disease), calling him ‘dad’ and continuing to visit 
him after his discharge from hospital, against the wishes of his family  She defrauded 
an estimated £250,000 from him over seven years. She was struck from the nursing 
register of the Nursing and Midwifery Council. The police considered the case at 
some length but chose not to prosecute on the grounds of apparent "consent" by 
the older man (failing to recognise the coercive nature of the relationship). The son 
exercised a CPS "right to review" option demanding a prosecution but was again 
unsuccessful. 242 

 
2.138 The charity Think Jessica note that, in relation to scams:243 
 

• 53% of older people aged 65 plus been targeted by a scammers 
• The average age of a scam victim is 75, showing that criminals tend to prey on 

older and often more vulnerable members of society 
• Victims are often lonely and the criminal is the only ‘friend’ they have 
• Scammers intimidate and bully their victims into parting with their life savings 
• Only 5% of scam victims make a report 
• Victims details are perpetually shared and sold to other criminals 
• The stress and pain of victimization often results in depression, withdrawal and 

isolation from family and friends and the deterioration of physical and mental 
health 

• People defrauded in their own homes are 2.5 times more likely to either die or 
go into residential care within a year 

• In some cases victims have considered, attempted or committed suicide 
 
2.139 The extent of fraud against older people is significant: 
 

• Fraudsters target people aged 55+ with investment scams, as this is the stage in 
life when a person’s wealth is usually at its peak  Such scams have grown since 
the 2015 pension freedoms, and victims lose a massive £32,000 on average.244 

• Research conducted by Age UK found that more than half (53 percent) of people 
aged over 65 believed they had been targeted by fraudsters. More than two-
fifths (43%) of older people – that’s almost 5 million people aged 65+ believe 
they have been targeted by scammers. (You are 5 times more likely to be a 
victim of fraud than domestic burglary, and nearly a third (31%) of all crime is 
fraud related).245  

                                                
242 Nursing and Midwifery Council Fitness to Practice Substantive meeting, 24 June 2020, also further 
information from Ian Cranefield 
243 https://www thinkjessica com/shocking facts/ (Data from the National Trading Standards Scams Team) 
244 Age UK (2018) Applying the Brakes, Slowing and stopping fraud against older people, London: Age UK 
245 Age UK (2018) Applying the Brakes, Slowing and stopping fraud against older people, London: Age UK 
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• Of those older people targeted by fraudsters, over a quarter (27%) of single 
people responded to the scam, compared to just under a tenth (9%) of their 
married counterparts.246 

• Research by Citizens Advice suggests that while older people do experience 
online fraud, scams experienced by people aged 65+ are more likely to occur 
through phone calls and less likely to occur by email or online, compared to 
younger people.247 

• Analysis of doorstep crime conducted by the national tasking group of National 
Trading Standards in 2014 found that 85 percent of victims were aged 65 and 
over. Similarly, a 2004 study suggested that 82 percent of victims of distraction 
burglary were over the age of 70 and were usually elderly, female and white.248 

 
2 140 However, in their 2019 report, Fraud: Time to Choose, HMICRFS concluded that 

forces needed to do more to understand the nature of fraud in their area and work 
out how to respond.249 

 
Victims and impact: 
 
2.141 Some older people are especially at risk, either because fraudsters target them or 

because their circumstances make them vulnerable – they may be bereaved, lonely, 
isolated, living with dementia or other cognitive impairment or otherwise lacking 
support 250 In addition, recent evidence about age-associated financial vulnerability 
suggests that cognitive changes that occur through ageing can result in impaired 
decision-making, particularly in relation to finances and mean that people may well 
become more susceptible to fraud and scams when older251 

 
2.142 Cohen (2006) states that consumer fraud can leave older victims feeling 

embarrassed and in denial. The experience of the NFIB’s Operation Archway, into 
share purchase fraud, and information provided on mail-scam victims by Think 
Jessica and SOCA, demonstrates that victims are often in denial and may refuse to 
believe that they are victims, despite the attempts of others to convince them 
otherwise. 252 

 
2.143 Think Jessica identifies that declining mental health of chronic victims is often 

worsened by the scam mail they receive. This is supported by the mental health 
charity, Mind, who suggest that financial abuse can cause further mental distress for 
the victim, exacerbating existing symptoms or causing new ones. It can also lead to 
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greater isolation and social exclusion, particularly where loss of money or property 
make it more difficult for the person to live a full and active life.253 

 
Options: 
 
2.144 In view of the above, a discriminatory selection hate crime model would better 

address this type of fraudulent activity, where older people are deliberately targeted 
by the offender on the basis that they are considered an “easier target” or more 
likely to have cash or valuable items, rather than because of any targeted dislike for 
them. Including such crimes within the specified aggravated offences would be 
welcome. 

 
2.145 However, in the absence of a discriminatory selection model, a prejudice-based test 

would address these situations, where the age of the victim may have influenced the 
perpetrator’s assessment that the victim was more potentially exploitable, or less 
likely to resist.  

 
Statistics: 
 
Elder Abuse 

 
2.146 As indicated in paragraph 1.90 onward, the prevalence figure used by the Law 

Commission to consider absolute prevalence of elder abuse was not wholly based on 
the WHO definition254. It only considered abuse within the narrow confine of family, 
friends and care workers (those in a position of trust), and the initial analysis 
excluded acts committed by neighbours or acquaintances. It also excluded anyone 
with cognitive impairment, and it under-counted neglect and psychological abuse (by 
a factor of 10)  Consequently, the 2 6% (227,000 people) was a limited estimate 
which did not reflect the range of potential crimes identified within the study.255 

 
2.147 The Secondary analysis of the 2017 UK Prevalence Study gives a mid-range estimate 

of 8.6% of people aged 65+ experiencing abuse in a given year256. Action on Elder 
Abuse has estimated that this translates to 998,500 people. While this tallies closely 
with polling undertaken by them (AEA) in February 2017, in which 9.3% of older 
people reported experienced some form of abuse, (equivalent to 1,080,000 
people),257 subsequent polling by AEA suggested a much higher percentage (22%) 
experienced abuse (estimated at 2.7 million people). 
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2.151 A review of elder abuse prevalence in community settings in 2017 found the global 

prevalence of elder abuse in community settings of men and women was 15.7% in 
the past year, with psychological abuse and financial abuse the most prevalent forms 
of abuse reported 261 

 
2.152 Conclusion: In statistical terms UK data suggests the prevalence of elder abuse (and 

potentially crimes against older people) is likely to be between 8.6% (998,000 
people) and 9.3% (1,080,000 people). However, recent WHO figures fairly solidly 
suggest around 1 in 6 older people have experienced abuse (17%)262 and the latest 
AEA polling suggests 2.7 million people. 

 
Criminal Justice 

 
2.153 The number of crimes against older people that reach the attention of the police, 

and are subsequently prosecuted, are likely to represent only a small percentage of 
the reality facing older people (see below). As outlined earlier, many crimes are 
‘social worked’ and are diverted down a non-criminal adult safeguarding route, and 
these include criminal actions in care homes and hospitals. It is therefore not 
equitable to use CPS data to establish actual or relative prevalence, and the figures 
should be considered in that context. 

 
2.154 An analysis of crime figures by Action on Elder Abuse found that the number of 

successful criminal prosecutions in 2015/2016 (3,012) represented just 0.7% of total 
prevalence 263 This analysis was based on a narrow definition of elder abuse and did 
not include any wider potential crimes, suggesting an even lower overall prosecution 
rate when all crime scenarios are considered. 

 

 
 

 

                                                
261 Yon Y, Mikton CR, Gassoumis ZD, et al. (2017) Elder abuse prevalence in community settings: a systematic 
review and meta-analysis. Lancet Glob Health 2017;5:e147–56. 
262 World Health Organisation (2020) WHO factsheet on Elder Abuse (available from: 
https://www who int/news-room/fact sheets/detail/elder abuse) 
263 Action on Elder Abuse (2017) Elder Abuse is a Crime, let’s make it one, London: Action on Elder Abuse 
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2 168 Over one third of assaults were considered to be serious, including sexual assaults, 
with 70% of the crimes being perpetrated by family members or those known to the 
victims. 

 

      
 
 
2.169 Additionally, the US Department of Justice produced a report in 2012276 on violent 

crimes against older people in Michigan during a four-year period (2005 to 2009)   
This detailed violent victimization of people aged 65 or older who were victims of 
murder, non-negligent manslaughter, forcible rape, violent sexual assault, robbery, 
aggravated assault, kidnapping, and simple assault. 

 
2.170 Nearly 824,000 such violent victimizations came to the attention of law enforcement 

in Michigan from 2005 to 2009. Victimizations of older people accounted for 1.6% 
(or 13,220). Older victims reported a higher percentage (58.5%) of nonfatal violent 
victimizations to law enforcement, compared to other age groups (47.2%). (Violent 
offenses that occurred in residential and nursing care homes could be reported to 

                                                
276 US Dept  of Justice (2012) Violent Crime against the Elderly reported by Law Enforcement in Michigan, 2005
2009, Washington: US Dept of Justice 
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and investigated by adult protection units and consequently the NIBRS data is likely 
an undercount of the volume of such crimes known to authorities in general). 

 
2.171 The rate of reported violent victimization in Michigan among the older population 

generally decreased with age; however, there were exceptions to this finding  The 
murder rate of persons aged 85 or older (3.3 per 100,000 persons age 85 or older) 
was 1.5 times higher than the rate for persons age 65 to 84 (1.9 per 100,000 persons 
age 65 to 84). The rate of forcible rape and sexual assault of persons age 85 or older 
(11.9 per 100,000 persons) was more than 3 times greater than the rate for persons 
aged 65 to 84 (3.6 per 100,000 persons). Finally, the robbery rates were relatively 
similar for victims age 70 or older. 

 
2.172 Conclusion: While comparisons with other countries can provide an insight into the 

types of crimes being perpetrated against older people, and some indication of 
numbers who are reaching the attention of Law Enforcement, they are not very 
reliable in terms of understanding prevalence or likely prosecution rates. The IDAHO 
Crime Victimisation survey (para 2.165 above) may provide some useful information, 
while the San Diego data indicates the advantage of specialised prosecution teams. 

 
Adult Safeguarding 
 
2.173 Adult Safeguarding services were established in law under the Care Act 2014 to 

respond to abusive situations involving adults. The majority of those situations that 
are referred (an average of 63%) relate to older people. Although the police are 
involved in local Adult Safeguarding Boards and procedures, the primary focus of the 
services are to stop or prevent abuse and protect the victim rather than to prosecute 
the perpetrator, although criminal justice action does sometimes happen. 

 
2.174 Based on data from England and Wales, Action on Elder Abuse has estimated that 

less than 10% of older people who experience abuse or neglect are brought to the 
attention of adult protection services,277 despite the fact that older people as an age 
group are likely to be disproportionately represented in adult safeguarding 
arrangements.  

 
2.175 There are concerns however that Adult Safeguarding may be reinforcing an attitude 

that abuse of older people does not constitute ‘real crime’ and can therefore be 
dealt with by the social care sector without criminal justice involvement.278 As few as 
6% of older victims report abuse to the police. In 2013/14 there were 28,000 
substantiated adult protection referrals regarding elder abuse and yet there were 
only 3,317 referrals by police to the CPS in England and Wales. In 2013/14 18,932 
crimes against people aged 60+ were recorded in Wales and yet there were only 194 
successful convictions.279  

 

                                                
277 Estimate based on the UK Prevalence Study (2007)  already cited 
278 Action on Elder Abuse (2017) A Patchwork of Practice, London: Action on Elder Abuse 
279 Action on Elder Abuse (2016) The need for a criminal offence of elder abuse, London: Action on Elder Abuse 
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2.176 Even accepting the principle that not all crimes are prosecuted, that some victims 
may not want to proceed with criminal action, and that there may be circumstances 
when it is not in the public interest to proceed with criminal action, this disparity 
between crime and prosecution rates is stark. 

 
2.177 A total of 364,605 concerns were raised about possible abuse with local authorities 

and 63% of the 109,145 enquiries begun in 2016/17 related to people aged 65 and 
over (a total of 69,265 individuals). The likelihood of someone being the subject of 
an adult safeguarding enquiry rises steeply with age; those aged 85+ are 20 times 
more likely to be the focus of an enquiry than someone aged 18-64.280 

 
2.178 These figures represent 768 in every 100,000 people aged 75 to 84, and 2,384 in 

every 100,000 people aged 85+.  Put another way, that’s 1 in every 130 people aged 
75 to 84 years, and 1 in every 42 people aged 85+. The types of abuse addressed are 
physical abuse at 24%, sexual abuse at 5%, Psychological at 14%, Financial at 16% 
and neglect at 35%, all of which have the potential to be criminal in nature.281  

 
2.179 Across England, 44% of enquiries related to abuse in the home, whether by paid staff 

or others, with 35% relating to care homes. Only 3% concerned acute hospitals, 1% 
community hospitals and a further 2% Mental Health hospitals.282 The low level of 
reporting in relation to hospitals is most likely because of under-reporting and the 
use of Serious Incident protocols instead of Adult Safeguarding or criminal justice 
options. 

 
2 180 Adult Safeguarding intervention resulted in only 26% of cases where the risk to the 

individual was entirely removed.283 
 
2 181 Conclusion: Adult Safeguarding may be adversely influencing criminal justice figures 

by diverting criminal behaviour into social policy and welfare activity. At least 28,000 
older people can be the subject of adult safeguarding in any one year, but this is 
likely to be an under-representation based on the 2017 UK Prevalence Study. 

 
Care provision 

 
2.182 In adult social care, 3% of care homes (512 homes, covering nursing and residential 

homes and accounting for just under 23,000 people) have never been rated better 
than ‘requires improvement’, and a further 8% (1,216) have had one good or 
outstanding rating but are currently rated as inadequate or requires improvement 
(accounting for just over 42,000 people) 284  Taken together, that figure (65,000 

                                                
280 Action on Elder Abuse (2017) A Patchwork of Practice, London: Action on Elder Abuse. 
281 Action on Elder Abuse (2017) A Patchwork of Practice, London: Action on Elder Abuse. 
282 Action on Elder Abuse (2017) A Patchwork of Practice, London: Action on Elder Abuse. 
283 Action on Elder Abuse (2017) A Patchwork of Practice, London: Action on Elder Abuse  
284 Care Quality Commission (2020) The state of Health Care and Adult Social Care in England 2019/2020, 
London: Care Quality Commission. 
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people) represents approximately 16% of the number of older people in residential 
care.285 

 
2.183 However, international data suggests the prevalence of abuse in institutional 

settings may be as high as 64 2%, according to data obtained from self-reports of 
perpetration by caregivers in institutions, with prevalence estimates highest for 
psychological abuse, and physical violence, neglect, financial abuse and sexual abuse 
less prevalent. 286 

 
2.184 For community social care services 3% (212, providing services to more than 9,000 

people) have never been rated better than requires improvement, and a further 5% 
(393, providing services to more than 18,000 people) have had one good or 
outstanding rating, before falling back to inadequate or requires improvement by 31 
March 2020.287 

 
2.185 These assessments are based on the fundamental standards of safety and quality 

which all providers of regulated health and social care activities must meet. The 
standards set the benchmark below which care must not fall. One of the standards 
relates to safeguarding. 

 
2.186 Of course not all failures of fundamental standards relate to abuse or neglect, but 

there have been regular examples reported in the media of actions and inactions 
within care provision that have been cruel, wilful and criminal.  In some cases (see 
para 2.50 relating to Freda Jobson; para 2.19 relating to Alec Taylor), these have 
reached criminal intervention, but many fail to be considered for such action  

 
2.187 Conclusion: Some of the actions and inactions within care provision could reasonably 

be considered from a hate crime perspective  In 2019/20 at least 116,000 older 
people were receiving care that did not meet legal requirements. While it is not 
possible to ascertain the percentage of these that would involve criminal activity or 
meet the hate crime threshold, it is reasonable to conclude that a proportion of 
them would.  

 
Hospital and Health 
 
2.188 In the Adult Safeguarding report for 2017, only eight local authorities had referrals 

from acute hospitals of more than 10% (range 26% to 10%), six from mental health 
hospitals of more than 10% (range 34% to 11%), and one with 10% from community 
hospitals 288  As indicated previously, this is likely to be an under-representation of 
the situation in hospitals with a high likelihood that abusive/criminal actions either 

                                                
285 Age UK note that 400,000 older people are in care homes in the UK, citing Laing Buisson, Care homes for 
older people  Market Report (2018), see Age UK (2019) Later Life in the United Kingdom 2019 p 16 London: 
Age UK 
286 Yon, Y., Ramiro-Gonzalez, M, Mikton, C.R, et al. (2019) The prevalence of elder abuse in institutional 
settings: a systematic review and metanalysis. Eur J Public Health 2019;29:58–67. 
287 Care Quality Commission (2020) The state of Health Care and Adult Social Care in England 2019/2020, 
London: Care Quality Commission  
288 Action on Elder Abuse (2017) A Patchwork of Practice, London: Action on Elder Abuse. 
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do not get reported, or that the victims die without action being taken, or the 
situation is pursued through Serious Incident routes. Less commonly there are adult 
safeguarding investigations. 

 
2 189 Safe Later Lives noted this situation in their Insights data, where ‘only 9% of older 

domestic abuse clients are referred through health routes, which is surprising when 
those aged 61+ are statistically more likely than younger victims to report poor 
physical health (11% compared with 3% of those under 61) and to have visited their 
GP in the past 12 months (53% compared to 46% of those under 61).’289 

 
2.190 EUROPOL have suggested that healthcare services aimed at providing care for the 

elderly represent a growth sector and Organised Crime Groups may be tempted to 
enter this lucrative business. Infiltration of the healthcare industry by organised 
crime entails the risk of sub-standard care provision to vulnerable members of 
society and also offers additional opportunities for criminal activities such as the 
proliferation of counterfeit medicines or various fraud offences against patient and 
insurance providers.290 

 
2.191 Conclusion: The section on health (para 1.68 onward) details a range of abusive 

hospital scenarios, some of which could reasonably be considered to be based on 
hostility or prejudice toward older people. Consequently, when considering the 
prevalence of crimes against older people it is important to include situations that 
occur with hospital settings in this exercise. 

 
PART THREE: CRIMES AGAINST OLDER PEOPLE: APPLYING THE LAW COMMISSION 
CRITERIA 

   
Introduction 
 
Enhanced sentencing: 
 
3.1 Although the Sentencing Guidelines Council notes that targeting a vulnerable victim 

because of their old age or youth makes the offender more culpable, and the offence 
more serious291, Action on Elder Abuse produced a substantial body of evidence292 in 
2017 to demonstrate that enhanced sentencing is often not applied, with many 
perpetrators receiving community service or a suspended sentence for what are very 
serious crimes. 

 
3 2 The report from the HMIFRCS confirmed that ‘the CPS has a policy on crimes against 

older people for those who are over 60 and where certain other features apply – such 
as where the offender has exploited an expectation of trust. However, beyond the 

                                                
289 SafeLives (2016) Safe Later Lives: Older People and Domestic Abuse, Spotlights report, London: SafeLives 
290 EUROPOL (2015): Exploring tomorrow’s Organised Crime  The Hague, NL: Europol 
291 Sentencing Guidelines Council, Overarching principles guidelines: Seriousness, (December 2004) 
292 Action on Elder Abuse (2017) Elder Abuse is a crime, now let’s make it one, London: Action on Elder Abuse. 
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requirement to flag these cases, we found little evidence that the policy was being 
considered and applied by prosecutors’293. 

 
3.3 But even when enhanced sentencing has been applied it does not get the same 

recognition, focus or seriousness as the case often merits  It is not perceived at the 
same level of seriousness as an aggravated hate crime, and it consequently does not 
have the same effect on either potential perpetrators or victims. That is not to 
suggest that enhanced sentencing is not a potentially important facet but it lacks the 
impact of being linked to an aggravated offence.  

 
Comparison with other countries: 
 
3.4 See paragraphs 2.158 onward for in-depth analysis of these issues. 
 
Evidence of criminal behaviour 
 
3.5 The challenges associated with deriving data from the criminal justice system is 

covered in paragraphs 2.44 onward. 
 
3.6 As indicated previously, the extent of crimes against older people can only be 

established by considering a number of factors, and these include what is known:  
 

(a)  about those crimes that come to the attention of the criminal justice system,  
(b)  elder abuse prevalence data, 
(c) adult safeguarding data as it relates to older people, 
(d)  data on hospital failures and major incidents,  
(e)  data on care provision neglect and abuses; and  
(f)  community-based crimes such as anti-social behaviour   

 
3.7 See paragraphs 2.146 (elder abuse prevalence), 2.153 (criminal justice information), 

2.158 (evidence from other countries), 2.173 (adult safeguarding information), 2.183 
(care provision), 2.188 (hospital and health care), and 2.133 (fraud). These 
collectively provide a more comprehensive overview of crimes against older people. 

 
3.8 The Law Commission consultation document acknowledges that there are aspects of 

social policy/welfare ‘abuse’ cases that are potentially criminal when it noted that 
some elements of elder abuse ‘may amount to crimes against older people, for 
example where this takes the form of sexual abuse, physical abuse, or financial 
abuse, or wilful neglect if the older person lacks capacity’. 

 
3.9 While it is acknowledged that not all of these crimes would necessarily be motivated 

by overt hostility or hatred, there is evidence of both serious (i.e. involving death) 
and less serious cases where hatred and/or hostility was involved, and a significant 
proportion where it is reasonable to conclude that the criminal acts were motivated 
by prejudice and/or justified by prejudicial attitudes.  

                                                
293 HMICRFS (2019) The Poor Relation  The police and CPS response to crimes against older people  London: 
HMICRFS 
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directed at older people, making up 35.5% of those prosecuted.  Other common 
offence types were burglary, theft and handling, as well as fraud and forgery 
respectively making up 14.8%, 12.2% and 19% of the crimes against older people 
that were prosecuted. 

 
Is this criminal targeting linked to hostility or prejudice towards old age? 
 
3.21 See paragraphs 2.1 and 2.31 and 2.39 for an in-depth analysis of these issues. 
 
3.22 In Scotland, Lord Bracadale drew upon information provided by Action on Elder 

Abuse and found that there was ‘sufficient evidence of hostility-based offences 
against the elderly’.297” 

 
3.23 See paragraph 2.78 onward for an in-depth analysis relating to violence against 

women. 
 
Link between elder abuse and other forms of interpersonal abuse 
 
3.24 The Law Commission consultation noted the views of Action on Elder Abuse that 

‘elder abuse was seldom about a perpetrator hating older people… the problem is 
much wider than this, involving complex interpersonal and interfamilial relations, and 
crucially, exploitation of vulnerability.’ (This was in contrast with the views they 
expressed in the Scottish consultation on hate crime).   

 
Exploitation of vulnerability, as we have discussed previously, may be less the 
motivation for a crime but rather the means by which it is achieved - vulnerability (or 
perceived vulnerability) may create the dependency related circumstances that are 
then exploited by the perpetrator, but it is not necessarily the motivator for the 
crime. 

 
3.25 And, while it is true that some domiciliary related elder abuse (as opposed to some 

other forms of elder abuse e.g. institutional) may involve complex interpersonal and 
intrafamilial relations, that does not exclude hatred, hostility or prejudice from being 
part of those dynamics. (This can be clearly evidenced within some domestic 
abuse/violence situations).  

 
3.26 If it is accepted that hatred or hostility can be/often is part of the motivation of 

domestic abusers of younger women, with many of those situations involving 
complex interpersonal and intrafamilial relations, it must be equally valid to 
acknowledge similar motivations in relation to older people where gender, age, and 
disability may all be part of the dynamic. 

 
3.27 The argument that age is not a factor in either older domestic type abuse or more 

general elder abuse is to ignore the reality of ageism or the unique characteristic of 
age.  Regardless of whether the vast majority of people will eventually become old, 

                                                
297 Scottish Govt  (2018) Independent Review of Hate Crime Legislation in Scotland: Final Report Edinburgh: 
Scottish Government. 
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3.33 If we can accept the argument articulated in the Law Commission consultation that 
the law is not capturing behaviour directed at disabled people where there is a belief 
(whether true or not) that the victim’s disability makes them an easier target – for 
example for financial or sexual exploitation - it should not be incompatible that a 
similar argument is valid in relation to age and older people  

 
Absolute prevalence 
 
3.34 A 2017 study combined the results of multiple studies and estimated that globally, 1 

in 6 older people (17%) living in private residences were facing some form of sexual, 
psychological or physical abuse each year.300 

 
3.35 Systematic reviews and meta-analyses of recent studies on elder abuse in both 

institutional (2) and community settings (1) based on self-reporting by older adults 
suggests that the rates of abuse are much higher in institutions than in community 
settings: 301 

 
 Types of abuse Community  Institution 
        Reported by  Reported by 

       By older adults By Staff 
 

Psychological abuse:    11.6%      33.4%       32.5% 
Physical abuse:    2.6%       14.1%         9.3% 
Financial abuse:    6.8%       13.8%  Not enough data 
Neglect:     4 2%       11 6%        12 0% 
Sexual abuse:     0.9%         1.9%          0.7% 

 
3 36 See paragraphs 2 146 (elder abuse prevalence), 2 153 (criminal justice information), 

2.158 (evidence from other countries), 2.173 (adult safeguarding information), 2.183 
(care provision), 2.188 (hospital and health care), and 2.133 (fraud). These 
collectively provide a more comprehensive overview of crimes against older people. 

 
3.37 There is no nationally published police data that sets out or records how many older 

people in England and Wales are the victims of crime.302  The number of crimes 
against older people that reach the attention of the police, and are subsequently 
prosecuted, are likely to represent only a small percentage of the reality older 
people face.  

 
3 38 Age is not one of the five annually monitored hate strands across England, Wales and 

Northern Ireland but Stop Hate UK has been recording data on this type of Hate 

                                                
300 Yon, Y.,  Mikton, C.,  Gassoumis, Z. and Wilber, K. (2017)“Elder abuse prevalence in community settings: A 
systematic review and meta-analysis” The Lancet Global Health 5, (2), 147-156 
301 World Health Organisation (2020) WHO factsheets: Elder Abuse key facts, Geneva: WHO (factsheets 
available online via http://www who int) 
302 HMICRFS (2019) The Poor Relation: police and CPS response to crimes against older people  London: 
HMICRFS 
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appendices, there is sufficient evidence to suggest a potentially significant 
proportion of these crimes would be based upon hatred, hostility or prejudice. The 
information would support the argument that there is a strong trend towards 
violence or abuse of older people. 

 
3.46 Conclusion: When the totality of crimes against older people are considered, 

including definitions of elder abuse that reflect the full range of potential crimes and 
perpetrators, together with the data that is available both nationally and 
internationally, it is evident that a significant proportion of older people are affected 
by crime.   

 
Relative prevalence 
 
3.47 In statistical terms, UK data suggests the prevalence of elder abuse (and potentially 

crimes against older people) is likely to be at least 8.6% (998,000 people) within a 
range of 7.2% to 10.3%. This tallies closely with polling undertaken by AEA in 
February 2017, in which 9.3% of older people reported having experienced some 
form of abuse, equivalent to 1,080,000 people.308 309 However, recent WHO figures 
fairly solidly suggest that globally around 1 in 6 older people have experienced abuse 
(17%), and more recent polling by Action on Elder Abuse in December 2020 suggests 
1 in 5 older people (22% or an estimated 2.5 million people) are affected by elder 
abuse. 

 
3.48 The challenges associated with deriving data from the criminal justice system have 

been covered in paragraphs 2 44 onward  Due to such difficulties, current 
prosecution figures are insufficiently reliable to be used as comparisons with other 
population groups. 

  
3.49 Iparraguirre undertook an analysis of available CPS data in 2014 to specifically 

consider hate crime against older people. In it he noted that, ‘the crime statistics in 
the CSEW indicate that younger people are more likely to experience crime, and the 
likelihood of experiencing crime decreases with age. One reason for this is that many 
violent and public order offences (which make up 39 percent of all recorded crimes) 
take place on streets or other public places in the evenings or at night, when older 
people are less often outside’.  

 
3.50 The CSEW does not include people living in places like care homes (in 2011, it was 

estimated that 291,000 people over 65 were living in care homes310), and has an 
upper age limit of 75 for crimes of intimate violence 311  Iparraguirre suggested that 
age-motivated hate crime (Figure 1) is more prevalent than gender-motivated hate 

                                                
308 Action on Elder Abuse (2017) A patchwork of Practice, London: Action on Elder Abuse 
309 The extrapolations shown are based on the population data for older people at that time. Consequently, 
transposing the percentage figure onto the data at population level suggests its equivalent in population 
numbers. 
310 https://tinyurl com/yd96czf6 
311 HMICRFS (2019) The Poor Relation  The police and CPS response to crimes against older people  London: 
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3.53 Conclusion:  In terms of relative prevalence of crimes against older people it is 
reasonable to conclude that this is significant, both in terms of percentage of older 
people affected and also compared with other groups.  None of the data available 
reflects the totality of crimes against older people and all have limitations, which 
need to be taken into consideration in any comparisons being made   

 
Severity 
 
3.54 All crimes against older people have a potentially greater impact on individuals’ 

physical and mental wellbeing than that experienced by other age groups, with high 
levels of incidence of death following crimes such as theft or fraud - an outcome that 
rarely happens with younger people unless serious physical assault also occurred. A 
hate crime is likely to have an equal or greater impact. ‘Some older victims have died 
after being victimised, and this may be because the crimes had different effects on 
them than on younger victims or those in better health’.315 

 
3.55 Compared with younger adults, older people are physically weaker, and even a 

minor injury could therefore have very severe consequences and result in longer 
convalescence. The immediate physical effects include assault injuries ranging from 
bruises to broken bones and head injuries, persistent physical pain and soreness, 
poor nutrition and dehydration, sleep disturbances and increased susceptibility to 
new illnesses.316  

 
3.56 It is also worth noting that elder abuse has been implicated in premature mortality, 

which may not only be caused by frailty but also comorbid conditions that may be 
further exacerbated.317 In one seminal study from the United States, violent assaults 
accounted for 14% of trauma patients older than 64 years, and these injuries were 
reported to more likely result in death than among younger people 318 

 
3.57 Where there is an expectation of trust, the abuse of this trust – whether criminal or 

not – can be deeply damaging and especially hurtful to the victim. So, there are 
after-effects and longer terms sequelae of abuse that last far longer than the 
consequences that statistics necessarily provide at a certain point in time.319 

 
3.58 Robbing an older man who is frail and has cognitive difficulties is likely to have a 

greater impact on the victim than robbing a younger man with no health issues. 
Current approaches taken fail to recognise the impact on the older person, which 
can be devastating in relation to a person’s physical and mental health, and their 
ability to live independently  Compared with younger adults, older people are 
generally physically weaker, and even a minor injury could therefore have major 

                                                
315 HMICRFS (2019) The Poor Relation. The police and CPS response to crimes against older people. London 
316 Ahmad M, Lachs M S  (2002) Elder abuse and neglect: what physicians can and should do. Cleveland Clinic 
Journal. of Medicine, 69 (10) 801–808. 
317 Lachs, M.S. et al. (1998) The mortality of elder mistreatment. Journal of the American Medical Association, 
280: 428–432. 
318 Collins K, A  (2006) Elder maltreatment  A review  Archives of Pathology and Laboratory Medicine, 130: 
1290  1296  
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consequences and result in a need for an increased period of convalescence and 
recovery.320  

 
EXAMPLE: Four youths wearing masks attacked an older male victim using a 
mobility scooter  The victim was sprayed in the face with an unknown 
substance and pushed off his scooter. He reported the offence the next day 
and was terrified, injured and confused. Despite living on his own without 
any care or support, the victim was not visited until the following day. The 
police later noted that the attack had left the victim shaking, fearful and 
scared to go out at night. No safeguarding referral was made, and this 
omission was not picked up by supervisors.321 

 
3.59 Additionally, compared with violent crime victims in other age groups, older victims 

of non-lethal violence are less likely to use self-protective measures, such as arguing 
with the offender, running away, calling for help, or attacking the defender. In fact, 
individuals in the sixty-five and over age categories are the least likely of all age 
groups to use self-protective measures to protect themselves from the violent 
actions of others.322 

 
3.60 Research by Bows noted, ‘Both the physical and emotional effects of sexual violence 

(against older people) were thought to result in a number of lifestyle changes for 
older survivors leading to social isolation (Lachs & Pillemer, 2004). Practitioners 
referred to the development of agoraphobia, altered relationships with family or 
friends, and disengagement from support organizations.’  One participant suggested, 
‘For younger women it is easier to move on but older women will totally change their 
behavior.’ 323  

 
3 61 This research also suggested that the emotional challenges (of sexual violence 

against an older woman) mirrored those of younger survivors: a sense of shame, 
fear, anxiety, and self-blame (K. G. Weiss, 2010 cited in Bows, 2017). However, 
practitioners felt that emotional challenges were magnified for some older survivors 
because the prevailing cultural norms in their earlier lives serve to inhibit disclosure 
or discussion of sexual violence (Fivush, 2010, cited in Bows, 2017). In particular, 
practitioners felt sexual violence carried a lot of stigma for the victim: ‘The stigma 
that they are older. The shame. Again, it is a generational thing. They keep it from 
their children and having to go through that process. The whole process is horrific 
and for an older woman, having swabs and people coming and looking at your body.’ 

 
3.62 The impact of fraud can be shattering. Some older people lose their life savings, 

which they worked decades for and were meant to provide for their retirement. 
                                                
320 Action on Elder Abuse (2018) Submission to the Independent Review of Hate Crime Legislation in Scotland, 
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322 Hull, H, G. (2009) The Not-so-golden years: why hate crime legislation is failing a vulnerable ageing 
population, Michigan State Law Review, 2009, (2), 387 416 
323 Bows, H  (2017) Practitioner views on the impacts, challenges and barriers in supporting older survivors of 
sexual violence, Violence Against Women, 24, (9), 1070-1090 



  Page 84 

Even relatively small losses can be devastating to the victim. In AGE UK polling, 
‘around 1 in 8 of those who lost money (13%) lost more than £1,000, while a quarter 
(23%) lost less than £100. In the case of older people in vulnerable circumstances, the 
impacts can go beyond money, affecting their physical and mental health too. This 
can even mean that someone who was living at home independently is no longer able 
to’.324 In addition, following such fraud, an older person may not be able to rebuild 
their savings over a period of time. 

 
3.63 The Think Jessica charity reports that the impact of scams can include depression, 

withdrawal and isolation from family and friends and the deterioration of physical 
and mental health. People defrauded in their own homes are 2.5 times more likely to 
either die or go into residential care within a year, and in some cases victims have 
considered, attempted or committed suicide.325 

 
3.64 The SCIE report on elder financial crime cites a report by Rabiner et al (2006) 

indicating that financial abuse may leave older people depressed, socially isolated 
and more vulnerable to further exploitation. Additionally, due to a lack of earning 
potential, older people may be also unable to replace lost savings (Walsh and 
Bennett, 2000, cited in SCIE, 2011).326 

 
3.65 Following sexual abuse, family members report that daily realities and experiences 

can differ from older people’s behaviour before the abuse, and become enduring 
reactions afterwards. Such behaviours include fears of going to sleep, nightmares, 
suffering from incontinence following the assault, fear of acquiring a sexually 
transmitted disease, anxieties about leaving their residence, decreased enjoyment of 
social activities such as visiting friends or shopping. Memories of the perpetrator can 
surface as unwanted or intrusive thoughts. Some elders clothe themselves with 
layers of clothing or refuse to put on nightclothes  Several residents in nursing 
homes made escape attempts following the abuse.327 

 
3.66 Being victimised can also have a significant and often long-lasting impact on older 

people. ‘For many victims, it had led to a heightened awareness of their own 
vulnerability. While there is apparently less likelihood of older people becoming 
victims of crime, the effect on these victims may therefore be more severe. This is 
especially so if the victims are suffering from mental and/or physical disabilities’.328 

 
3.67 Conclusion: Being the victim of a crime has a greater effect on older people, both in 

terms of both physical and psychological impacts. Even ‘minor’ crimes such as theft 
or fraud can result in premature death, an outcome highly unlikely in younger age 
groups. Exploiting an expectation of trust, engaging in prejudicial or hostile actions 

                                                
324 Age UK (2018) Applying the Brakes, Slowing and stopping fraud against older people, London: Age UK 
325 https://www.thinkjessica.com/shocking facts/ 
326 SCIE (2011) Assessment: financial crime against vulnerable adults, SCIE report 49, London: SCIE 
327 Burgess, A. (2006) Elder victims of sexual abuse and their offenders, NCJ Report 216550 (Available from: 
https://www ncjrs gov/app/abstractdb/AbstractDBDetails aspx?id=238168) 
328 HMICRFS (2019) The Poor Relation  The police and CPS response to crimes against older people  London: 
HMICRFS 
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based on the age of the victim, is not only a reminder of vulnerability and possible 
frailty, but also has a direct impact on feelings of worth and perceptions of self and 
self-esteem.  

 
Additional Harm to the primary victim 
 
3.68 The Law Commission consultation has noted research which illustrates that hate 

crime has a more serious impact on primary victims than differently motivated 
crime. As an example, primary victims of hate crime might experience symptoms 
such as anxiety or depression after the crime for a longer period.  

 
3.69 The document also noted that one possible reason for hate crime’s capacity to cause 

greater harm is because it can compound disadvantage that the victim or wider 
group already experiences based on the targeted characteristic. For these purposes, 
they define disadvantage is defined with reference to systemic conditions that 
negatively impact, or have historically negatively impacted, certain groups because 
of a characteristic they share. 

 
3.70 See paragraphs 1.11 onwards for an in-depth analysis of the impact of ageism on 

older people, and paragraphs 1.56 for an in-depth analysis of the impact of COVID19 
decisions on older people, indicating the scale of systemic conditions that negatively 
impact on older people.  As noted in the consultation document targeting of older 
people, through prejudice or hostility, might replicate, and in turn compound, these 
ingrained discriminatory attitudes which imply that the lives of older people are 
somehow less valuable to society (an issue particularly apparent during the first 
wave of the COVID19 pandemic). 

 
3 71 Elsewhere (including in the section on Severity above) there is evidence of the 

increased impact of crime on older people. Such effects include feeling frightened or 
unsafe, anxiety, depression, loss of confidence and self-esteem, sleep difficulties, 
concentration difficulties, and suicide. 

 
372 Being a victim of crime can cause older people emotional, psychological, physical and 

financial harm, which has the potential to severely undermine quality of life and 
exacerbate inherent physical and mental disabilities and social disadvantage.329 

 
3.73 The Law Commission consultation noted that research by Age UK indicates that 

people defrauded in their own homes are 2.5 times more likely to die or go into 
residential care within a year 330 This situation (living alone) disproportionately 
impacts people above the age of 75, with over half of people 75+ years old living 
alone. 331 The Commission observed that ‘clearly death and a decline in health 
necessitating residential care are very severe forms of harm’. 

                                                
329 Brown, K., & Gordon, F. (2019). Improving Access to Justice For Older Victims of Crime: Older People as 
Victims of Crime and the Response of the Criminal Justice System in Northern Ireland. Belfast: Commissioner for 
Older People for Northern Ireland  
330 Age UK, (2017) Older People, Fraud and Scams, London: Age UK 
331 Age UK, (2017) Older People, Fraud and Scams, London: Age UK 
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3.74 The Law Commission consultation also drew attention to research by the Centre for 

Counter Fraud Studies that noted older people can experience "anger, stress, upset, 
ridicule and embarrassment" from their experiences of fraud, leaving them isolated 
and afraid  332 These emotional reactions, particularly anger and shame, are 
commonly associated with the reaction that primary victims have to hate crime. 

 
3.75 Additional points from the Law Commission included: 
 

• Research commissioned by HMICFRS indicated that the impact of crime can 
increase with age. They noted that younger victims typically reported their crime 
having less of an impact on them and their daily life compared to those aged 80 
and over. Those typically aged 80 and over did not have the same opportunities 
to distract themselves as did younger people. These participants described 
constantly reflecting on the crime, leading them to feel upset and more nervous 
about future incidents 
 

• The World Health Organization notes that elder abuse can result in serious, 
sometimes long-lasting psychological consequences, including depression and 
anxiety  They also observe the significance of physical harm in the context of 
elder abuse. For older people, the consequences of abuse can be especially 
serious, and the recovery time can be longer. Even relatively minor injuries can 
cause serious and permanent damage, or even death  A 13-year follow-up study 
found that victims of elder abuse are twice more likely to die prematurely than 
people who are not victims of elder abuse.333 

 
3.76 Consequently, older people who are targeted because of their age, whether or not 

that is made easier through real or perceived vulnerability, will be impacted to a 
greater extent than others who may experience the same types of crimes. There are 
many examples where the exploitation of trust led to serious additional 
consequences for the older victims, and this will be equally significant in hate crime 
situations. 

 
EXAMPLE:  Frankie Yeoman, an agency supplied carer, won the trust of Beryl 
and Mervyn Bevan by lavishing them with cakes to obtain the pin number of 
their bank card. But suspicions were raised by their daughter who said: "We 
took mum to the bank and got a mini statement. What we found was day 
after day cash withdrawals were being made from an ATM of hundreds of 
pounds." The couple were so traumatized by what had happened that they 
were admitted to separate care homes, the first time they had been 
separated in 63 years of marriage. During the trial Mervyn Bevan died 
without seeing his wife again. "Nobody would want the ending that we had 
for our parents as a result of this," said Ms Bevan, “As a result of this crime, 
their lives were torn apart."  Yeoman was found guilty of eight counts of 

                                                
332 Coughlan, S  (2018) “Hidden ‘shame’ of elderly scam victims” (October 2018) BBC News 
333 World Health Organisation (2018) WHO factsheets: Elder abuse: key facts (factsheets available online) 
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fraud and one of theft, and was given a six-month sentence suspended for 
two years and 300 hours of community service.  

 
Secondary Harm 
 
3.77 In the context of secondary harm the Law Commission consultation suggests a 

disparity between fear of crime (high) among older people and the actual level of 
crime (low), which is referred to as the “victimization-fear-paradox”. They suggest 
that these fears ‘might be linked to other situational factors – such as loneliness and 
reduced social participation, which are not necessarily features of old age.’ However, 
these suggestions are not based on research or evidence related to the cause of such 
fears. 

 
3.78 At a common sense level, people who feel unable to protect themselves, either 

because they cannot run fast, or lack the physical prowess to ward off attackers, or 
because they cannot afford to protect their homes, or because it would take them 
longer than average to recover from material or physical injuries might be expected 
to ‘fear’ potential crime more than others.334 Increased fear of crime in the older 
population in significant part may be due to the fear of the impact of being a victim 
of crime, rather than simply the risk of the likelihood of being a victim. In this sense, 
heightened fear of crime in the older population is a completely rational response.335 

 
3.79 See paragraphs 2.146 (elder abuse prevalence), 2.153 (criminal justice information), 

2.158 (evidence from other countries), 2.173 (adult safeguarding information), 2.183 
(care provision), 2 188 (hospital and health care), and 2 133 (fraud)  These 
collectively provide a more comprehensive overview of crimes against older people. 

 
3 80 Interviews carried out by Age UK with people who had been scammed or targeted 

show that fear of further fraud incidents can cause people to disengage from 
technology. This can exacerbate isolation and work against people being able to live 
independently at home.336 

 
3.81 “I don’t open the door to anyone now. I always had the doors open in the summer. 

It’s changed me a lot … I’m certainly more cautious.” (Older victim of physical abuse, 
81)  

 
The fact that many older victims experience crimes in their homes can increase 
feelings of anxiety and distress. It could also make older people feel that they are 
imprisoned in their homes and are easy targets for criminals 337 This is important, 

                                                
334 Hale, C  (1996) ‘Fear of Crime: A Review of the Literature’  International Review of Victimology, 4: 79 150  
335 Brown, K. and Gordon, F. (2019) Improving Access to Justice For Older Victims of Crime: Older People as 
Victims of Crime and the Response of the Criminal Justice System in Northern Ireland. Belfast: Commissioner for 
Older People for Northern Ireland. 
336 Age UK (2018) Applying the Brakes, Slowing and stopping fraud against older people, London: Age UK 
337 HMICRFS (2019) The Poor Relation  The police and CPS response to crimes against older people. London: 
HMICRFS 
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because this apprehension may mean that older victims change their behaviour – for 
example, not leaving their homes, so avoiding the possibility of being victimized.338 

 
3.82 Research by Help the Aged showed that nearly half of those surveyed aged 75 and 

over were too afraid to leave their home after dark because they believed they 
would suffer verbal abuse or mugging.339 It was evident in focus groups that those 
living in the same community had ongoing discussions about other older people who 
had experienced victimization.340 This indirect impact is age related and has major 
impact on older people. 

 
3.83 Claire Keatinge, the former Commissioner for Older People for Northern Ireland 

observed in a 2014 statement: Crime against older people is universally condemned 
across our society and although the level of violent crime and burglary against older 
people is relatively low … each incident is traumatic for the victim and causes fear 
amongst the wider population. Older people deserve to have confidence to feel safe 
in their communities and in their homes.341 

 
3.84 It is also worth noting that the older population is more vulnerable to the risks of 

secondary victimization, where victims suffer stress or trauma when they participate 
in the justice system.  The older population has higher levels of vulnerability to crime 
with lower levels of resilience to deal with the trauma that being a victim of crime 
can bring. This may be also coupled with the subsequent stress of engagement with 
the justice system.342 

 
3 85 This ‘secondary victimisation’, occurs not as a direct result of a criminal act but 

because of the inappropriate or negative response of individuals and institutions to 
the victim. For example, this may happen where professionals lack the necessary 
knowledge, training and/or experience to respond appropriately to the needs of 
older victims, especially when these victims have additional complex needs.343 

 
3.86 One study revealed that the older people are concerned with becoming targets for 

hate crime due to their age more than any other characteristic. Thus, when a 
defendant targets an older victim, members within the elderly community suffer 

                                                
338 HMICRFS (2019) The Poor Relation. The police and CPS response to crimes against older people. London: 
HMICRFS 
339 https://tinyurl com/y426vuvw 
340 Brown, K. and Gordon, F. (2019). Improving Access to Justice For Older Victims of Crime: Older People as 
Victims of Crime and the Response of the Criminal Justice System in Northern Ireland. Belfast: Commissioner for 
Older People for Northern Ireland. 
341 Brown, K. and Gordon, F. (2019). Improving Access to Justice For Older Victims of Crime: Older People as 
Victims of Crime and the Response of the Criminal Justice System in Northern Ireland  Belfast: Commissioner for 
Older People for Northern Ireland. 
342 Brown, K. and Gordon, F. (2019). Improving Access to Justice For Older Victims of Crime: Older People as 
Victims of Crime and the Response of the Criminal Justice System in Northern Ireland. Belfast: Commissioner for 
Older People for Northern Ireland  
343  Clarke, A. H , Wydall, S , Williams, J  R , & Boaler, R  R  (2012)  An Evaluation of the ‘Access to Justice’ Pilot 
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secondary impacts of the crime because they have no way of changing the 
characteristic that was targeted: age.344 

 
3.87 The impact of abuse and neglect in care homes, some of which could be reasonably 

considered to be motivated by hostility or prejudice, (see paragraph 2 182 onward) 
has resulted in fear among the older population of being ‘taken into care’. While 
some resistance to residential care support might be due to anxiety about loss of 
independence, abilities or control, or of increased dependency, the context is one in 
which people are fearful of a system that has had high profile examples of cruelty, 
assault and lack of care. Media reporting of such institutional abuse and neglect may 
not assist with this situation and such perceptions. 

 
3.88 The Law Commission consultation noted that the notion that older people have been 

regarded as less valuable throughout the COVID19 pandemic has also been raised in 
the context of care homes. A report published by the National Audit Office345 found 
that between 17 March and 15 April 2020, around 25,000 people were discharged 
from the NHS to care homes and that “not all patients were tested for COVID-19 
before discharge” which meant that some transmission of the virus was likely to take 
place to previously unexposed/protected care home residents. 

 
3.89 The extreme decisions taken in relation to older people and COVID19 (see paragraph 

1.56 onwards) has created a significant belief amongst older people that their lives 
have lesser worth and that they will be denied healthcare support if they contract 
the virus. This has had an impact on the way in which they interact with society more 
generally, as it has created an increased fear of becoming infected, not only because 
of the potential serious impact of the virus itself, but also because individuals believe 
that they may be denied treatment and ‘allowed’ to die. 

 
3.90 The Law Commission consultation noted these points, drawing attention to the 

policy and media reactions to COVID19 which, it is argued, has revealed the lower 
value placed upon older people in society. The document points to a report by 
Human Rights Watch, which had reported that, ‘in addition to the greater risk of 
severe illness and death from the virus, discriminatory attitudes and actions threaten 
older people’s rights. A United Kingdom newspaper opinion piece about the economic 
impact of the coronavirus said that the death of older people might actually be 
beneficial by “culling elderly dependents… (sic).346 

 
3.91 There have been a number of high-profile cases (see paragraph 1.19) involving the 

targeting of older people for either rape or murder  The impact of a case such as 

                                                
344 Hull, H G  (2009) The Not so-golden years: why hate crime legislation is failing a vulnerable ageing 
population, Michigan State Law Review, Vol 2009, (2), 387 
345 Costa-Font, J.  (2020) “The Covid-19 crisis reveals how much we value old age” (April 2020) London School 
of Economics Business Review Blog: Available from: https://blogs.lse.ac.uk/businessreview/2020/04/15/the-
covid 19-crisis reveals how-much we-value-old age/ 
346 Human Rights Watch (2020) Rights risks to older people in COVID-19 response  Available from: 
https://www.hrw.org/news/2020/04/07/rights risks-older-people-covid 19-response 
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Delroy Grant (known as the nightstalker) was to strike fear into the older community 
of South London for several years until he was caught and prosecuted. 

 
3.92 Media reports of cases where older people are deliberately targeted (see Appendix 

A) for crimes such as befriending to steal, threatening to infect older people with 
COVID19, verbal abuse, sexual assault, antisocial behaviour and even random 
physical assault, all create an environment of fear and anxiety amongst other older 
people. Such reporting affects other individuals in later life, who can relate to the 
experiences, be fearful for themselves, and change their lifestyles and behaviours in 
response. 

 
3.93 In that context, even small numbers of such crimes being reported, can have a 

disproportionate impact on older people if they subsequently develop a fear of the 
impact on themselves (see 3.78 above). 

 
Harm to society 
 
3.94 In order to evaluate the harm to society caused by hate crime toward older people 

we need to firstly understand and accept the impact of ageism on societal and 
individual perceptions and motivations. This is covered extensively in paragraphs 
1.11 onward but some key points are 

 
a) Ageism has a major impact on policies, attitudes and systems within society, 

creating an inherent prejudice against older people.  Irrespective of how they 
may perceive themselves, in the context of hate crime the issue is more 
about how society views them, and how individual crime perpetrators may 
view them. Perpetrators of crimes against elderly people intentionally select 
their victims because of the victim's status as members of the older 
population.347   
 

b) Ageism assumes a different pattern from some other forms of prejudice. In 
certain situations, or when thinking of particular contexts, people generally 
seem to be less cautious about expressing age prejudice explicitly (Nelson, 
2002). In this way, it is quite distinctive from prejudice based on race or 
gender, and to that extent it is more accepted and tolerated and 
consequently can have a more insidious impact. 

 
c) Older people can be seen as an intergenerational threat, which can establish 

a justification in the eyes of some potential perpetrators that older people 
are a legitimate target, particularly with increased media attention in the last 
few years around perceptions that older people are economically better 
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3.97 In this context we can see that age-related crimes include variations of ‘mate’ crime 

(including romance and marriage situations), significant types of financial crimes that 
mirror those identified within disability hate crime and sexual targeting, as well as 
crimes that are predominantly targeting older people (such as scams, inheritance 
and Wills exploitation). Additionally, there are crimes of extreme cruelty (including 
those perpetrated by people in positions of trust) that include deliberate hostile 
intent and targeting. The argument that such crimes have a ‘hate crime’ perspective 
if they are targeted at a ‘victim’ who has an overt disability, but not if the motivation 
is based on age, cannot be sustainable. 

 
3.98 Consequently, there is evidence that older people  
 

a) can be reluctant to go out at certain times, as they may be/are too afraid to 
leave their homes after dark 

b) avoid certain areas in their communities 
c) withdraw from community centres and activities,  
d) (recently) isolate themselves through fear of being denied health support if 

they contract the virus. 
e) Resist utilising residential care services 
f) Withdraw from using technology  

 
Difficulties in proving the aggravation 
 
3 99 The difficulties in proving aggravation in relation to hate crimes against older people 

are similar to those experienced in relation to disability or sexual offences, but they 
are not insurmountable.  The prejudice-based test would be applicable in many 
situations, increasing the potential for prosecution, in particular in relation to 
financial, sexual and cruelty-based crimes. The argument here being that the 
perpetrator had a negative prejudice toward older people that caused them to make 
assumptions about older people’s ability to resist, their lifestyle, their assets and so 
forth. 

 
3.100 In part the challenges of proving aggravation are about the training and expertise of 

the police and/or prosecutors and their ability to understand the nature of the 
crime. For example, the University of Sussex reported the following from a 
contributor to their report: “[T]here is a tendency that once a flag’s been put up, to 
stop looking wider. And part of the hate crime checks we do, we actually look at the 
crimes against older persons, because sometimes you’ll find other hate crime strands 
within that. So, is there a hidden disability offence? Is this based on dementia or 
some other aspect that you’ve actually got a disability crime linked in there? And 
we’ve had cases involving abuse of elderly patients in care homes where the 
investigation by the police hadn’t identified that aspect. We had. We then flagged 
that up as a hate crime case and got significant sentences as a result; but again, that 
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3.109  The Law Commission consultation paper notes this point, that many people included 
under the disability criteria of current Hate Crime legislation might not perceive 
themselves as such, and that the term ‘vulnerable’ is not one that many people with 
disabilities find acceptable. This is of course not an argument for excluding people 
with disabilities from protected characteristics, and nor should it preclude the 
inclusion of older age.  While there are issues with the term ‘vulnerability’ that 
should not be ignored, it is not in itself an argument against perceiving some crimes 
against older people as hate crimes.  In addition, social perspectives on situational or 
circumstantial vulnerability can help to mitigate against perceptions of all individuals 
(disabled/older etc.) as automatically vulnerable.362 

 
Whether hate crime is an appropriate way to characterise the offending 
 
3.110 The Law Commission consultation suggested that it is potentially too reductive to 

characterise elder abuse as crime which targets older people based on prejudice or 
hostility towards old age.  However, as pointed out below, elder abuse is just one 
aspect of crimes against older people.  Nor, however, can it be suggested that ALL 
elder abuse should be considered a hate crime, any more so than all disability or 
similar related crime. The appropriateness of applying a hate crime perspective 
should be based upon the nature of the crime and the perpetrator and the 
circumstances in which the crime has occurred. 

 
3.111 The Law Commission note that, when they met with Action on Elder Abuse (AEA) in 

the context of England and Wales, they were told that hate crime laws could fail to 
capture the nuances surrounding elder abuse and its causes  They argued that elder 
abuse is rarely about hatred.   

 
There are a number of issues with that position  

 
3.112 Firstly, not all crimes against older people can be defined as elder abuse. As 

constituted, AEA addresses abuses that are a consequence of a breach of an 
expectation of trust and clearly this would not encompass the full range of crimes 
that are perpetrated against older people. 

 
3.113 Secondly, while elder abuse is complex and multi-faceted and may indeed have 

many nuances, these can include instances of hostility and prejudice. Such an 
argument should be inclusive not exclusive of hate crime motivations. (Appendix A 
demonstrates this, as do the various examples contained in this report). Even within 
interpersonal and intrafamilial relations there can be situations in which very real 
hatred or hostility is demonstrated and to that extent the statement by AEA may not 
be doing justice to the complexity of the issues. 

 
3.114 And finally, AEA have already articulated (in Scotland) a contrary argument that, 

‘while crimes against older people which are committed due to the victim’s perceived 
vulnerability comprise a much bigger problem than crimes motivated by hatred or 
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prejudice due to the person’s age, they were nevertheless aware that the latter type 
of crime can also be an issue for many older people. They often received calls to their 
Helpline regarding verbal abuse, harassment or general anti-social behaviour from 
younger people, with many older people telling the charity that they believe they 
were being targeted because of their age’ 363 

 
3.115 Among arguments in favour of including age/older age as a protected characteristic: 
 

(a) There is increasing evidence that older people are deliberately targeted by 
offenders; 

(b) When older people are targeted, this causes wider societal damage in that it 
increases fear of crime amongst the older population; 

(c) It is important as a society to communicate the message that targeting older 
people is unacceptable; 

(d) There is a perception amongst older people that crimes targeting their age 
group are not currently being treated sufficiently seriously by authorities and 
are not being sentenced appropriately.364  

(e) It would take into account the impact of these crimes: Crimes against older 
people often have a significant detrimental impact. For example, even a so-
called ‘minor’ crime against an older person can act as a catalyst for a process 
of deterioration that can ultimately lead to the person’s death. Soft sentencing 
can exacerbate that. It would highlight the pre-meditated nature of these 
crimes: Making elder abuse an aggravated offence would highlight that older 
people are being specifically targeted by criminals.365 

 
3.116 The Probation Board for Northern Ireland supported the inclusion of age for the 

following reasons: 
 

• There is increasing evidence that older people are deliberately targeted by 
offenders 

• When older people are targeted, this causes wider societal damage and that 
increases fear of crime amongst the older population 

•  It is important as a society to communicate the message that targeting older 
people is unacceptable; and 

•  There is a perception among older people that crimes targeting their age group 
are not currently being treated sufficiently seriously by authorities and not being 
sentenced appropriately.366 

 
3 117 The Commissioner for Older People in Northern Ireland observed in his submission 

to the Hate Crime consultation in the NI: ’Stated or implicit concerns that the 
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CONSULTATION QUESTIONS: 
 
The responses to the questions indicated below are based on the information and 
arguments in the substantive document above and must be read in conjunction with that 
document  
 
Consultation Question 15.  
21.27 We invite consultees’ views on whether age should be recognised as a protected 
characteristic for the purposes of hate crime law. 
 

Age should be recognised as a protected characteristic for the purposes of hate crime 
law. 

 
Consultation Question 16.  
21.28 We invite consultees’ views as to whether any age-based hate crime protection 
should be limited to “older people” or include people of all ages. 
 

While we believe that limiting any change in Hate Crime legislation to focus 
specifically on older people would be a very strong societal message, as noted by the 
Commissioner for Older People in Wales, we are not opposed to this including people 
of all ages.  
 
We believe the issue in its simplest form is whether someone committed a criminal 
act against another person by reason of hostility or prejudice. This would require 
evidence of the act itself and evidence of motivation based on hostility or prejudice 
towards ‘the victim’s characteristic group’, where age is a defined characteristic. 

 
Consultation Question 23.  
21.37 We invite consultees’ views as to whether the current motivation test should be 
amended so that it asks whether the crime was motivated by “hostility or prejudice” 
towards the protected characteristic. 
 

Yes. 
 
Consultation Question 24.  
21.38 We provisionally propose that the model of aggravated offences with higher 
maximum penalties be retained as part of future hate crime laws. 21.39 Do consultees 
agree? 
 

Yes. 
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Consultation Question 30.  
21.51 We invite consultees’ views on whether any property or fraud offences should be 
included within the specified aggravated offences. 
 

We believe that property and fraud offences should be included within the specified 
aggravated offences. 

 
Consultation Question 32.  
21.54 We invite consultees’ views on whether a provision requiring satisfaction of the 
legal test in respect of “one or more” protected characteristics would be a workable and 
fair approach to facilitate recognition of intersectionality in the context of aggravated 
offences. 
 

We believe that this would be workable and a fair approach to facilitate recognition of 
intersectionality in the context of aggravated offences. 

 
Consultation Question 34.  
21.56 We invite consultees’ views on whether where only an aggravated offence is 
prosecuted, the Courts should always be empowered to find a defendant guilty of the 
base offence in the alternative. 
 

We believe that, in such circumstances, the Courts should always be empowered to 
find a defendant guilty of the base offence in the alternative. 

 
Consultation Question 36.  
21.58 We provisionally propose that the enhanced sentencing model remain a component 
of hate crime laws, as a complement to an expanded role for aggravated offences. 21.59 
Do consultees agree? 
 

Yes. 
 
Consultation Question 37.  
21.60 We provisionally propose that sentencers should continue to be required to state 
the aggravation of the sentence in open court. 21.61 Do consultees agree? 
 

Yes. 
 
Consultation Question 62.  
21.105 We invite consultees’ views on whether they would support the introduction of a 
Hate Crime Commissioner. 
 
Yes, provided this covered all hate crimes (i.e. potential prosecution of all hate crimes 
concerning protected characteristics treated as of equal merit/severity) 
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Dr  Ian Hopkins                         DOCUMENT A 
 

RESPONSE to LAW COMMISSION CONSUTATION :  HATE CRIME 
Consultation Paper 250 

 

INTRODUCTION 
This is a reponse to the consultation of the Law Commission into Hate Crime.  I intend to 
focus on my role as the administrator of a Christian Charity involved in outreach to young 
people in the town of Burntwood (Staffordshire) and surrounding villages, and how changes 
might provide opportunities or problems for our youth workers and volunteers.  As a result 
the response is partial and while a number of the set questions have been dealt with below, 
it is not intended to be comprehensive and I have resisted any temptation to undertake deep 
discussion of the more general legal issues. 
 
 

Autobiographical:  I am a retired student counsellor and teacher of Law.  My activities focus 
around involvement in two Church based operations in Burntwood and the surrounding area 
ie Burntwood Youth for Christ and the Burntwood Foodbank.  Most of what I say below is in 
relation to the youth work, although we share premises with the foodbank and inevitably 
there is overlap  As a former academic lawyer, I have an interest in a number of issues 
which used to form part of my teaching and work as an examiner of “A” level Law.   
However, as indicated above my main purpose here is in regard implications for youth work  
 
 

Burntwood Youth for Christ is an affiliated and chartered group as part of British Youth for 
Christ, based at Halesowen   It is possible that British YFC main operation may present a 
national response in addition to mine.  We are involved in helping young people in the age 
range 12-22, the older ages being mainly those who are vulnerable and we use employed 
youth workers, session workers and volunteers   We are a registered charity with audited 
accounts and an income from regular and single donations and from special funding (eg 
Police and Crime Commissioner).  Our work involves: 
 >:  mentoring and counselling in local schools or on our own premises 
 >:  running or assisting church based youth clubs 
 >:  detached work in local parks and on the streets to contact vulnerable and “at risk” 
      teenagers. 
 >:  organising and leading summer and other camps and operations 
 >:  our “mission statement” includes the desire to spread the Christian message and 
      as such we have a written statement of faith and are identified as a specific 
      Christian charity working with local churches of all recognised denominations. 
 
 
 

Document B :  Document B attached is a discussion document prepared for Churches 
Together in Burntwood for private distribution to local church leaders and representatives.  It 
responds to a letter sent by the episcopal team of the Diocese of Lichfield to Anglican 
churches on how to respond to LGBT visitors to churches and church members who identify 
as LGBT.  It puts forward a conservative and traditional Protestant and Roman Catholic 
position in regard to Christian ethics in general and LGBT activities in particular, although 
noting alternative views.  It then outlines a suggested approach involving recognition that 
LGBT activities are regarded as sinful by Anglican, Roman Catholic and traditional non
conformist denominations (with dissenting voices in all three groups)   An appendix at the 
end reproduces or summarises some statements by churches.  The aim is to indicate the 
sort of ethical position and approach most traditional Christian (and probably Muslims and 
orthodox Jews) would adopt  ie conservative ethical principles but an open and caring 
approach to all.  The item Appendix B which represents an approach to LGBT people by 
Catholic bishops in the USA is perhaps a good summary of the conservative and traditional 



approach. It may be a useful example of how faith groups, allowing for differences among 
themselves, can approach those with very different ethical positions with love not hate and 
respect not disdain   The document has not been distrbuted to the public in any form   
 

Ian W J Hopkins   LLB, MSc(Econ), PhD, LCP, ACII 

Secretary, Burntwood Youth for Christ 
 
 
 

RESPONSE to CONSULTATION 
(refs to Paper 250  “Hate Crime Laws: a consultation paper”  23.9.2020 unless otherwise stated) 

 
1:     Protections and Defences :     Questions  52, 53 and 42 
 
Integral to the work of Youth for Christ and the youth outreach of local churches in general is 
the involvement in mentoring and counselling young people and in delivering “talks” to youth 
clubs and church events.  While this is predominantly a white British ethnic area with few 
minority faiths, there is a wide range of social and economic issues presented as indicated in 
later sections of this response     It is important  to our work that in any development or changes 
to hate crime, however beneficial and well-intentioned, the freedoms so far set out in current 
legislation and the ECHR re religious liberties and ability to speak and write are maintained   I 
would argue that the provisions in sec 29J of RRHA2006 provide a solid protection   While the 
protection provided there goes as far as including “ridicule, insult or abuse” which may seem 
extreme, it does cover the eventualities of emotive and empassioned preaching   The 
protection for discussion, criticism or expressions of “antipathy, dislike” are important as is the 
protection for proselytising.   
 
This protection is important in view of the tendency for the modern younger citizens to claim 
to be “offended” by even modest statements of fact or reasoned opinion.   The discussion 
paper submitted parallel to this (Document B) received a response from some of its recipients 
that “some people might be offended”, yet it simply expressed the traditional views of the 
church over the centuries.  While none of us in Christian youth work wish to upset or offend 
people, we need the freedom to express reasoned comment whether explaining Christian 
beliefs or ethics, discussing a young person’s needs or problems or trying to help them to 
adjust their lifestyles to a different and, we would argue, more satisfying pattern. 
 
Apart from  our wanting to allow our youth workers to minister to young people through talks, 
sermons etc we also want them to be free to help those who may be in one of the protected 
categories and are having problems   The growth of mental health issues among young people 
in 2020 has been often highlighted in the media and we see one of our main roles as a means 
of counselling or just being a “sounding board” to those with gender / sexual issues, 
experiencing racial prejudice, those disabled (including with learning difficulties) who cannot 
cope or are the subject of jokes and bullying, those with addictions (especially drugs) and 
some older teens who are homeless or tempted into sex work  In mentoring or counselling, 
our workers need to be able to talk openly with our young people and get them to express 
their thoughts openly, without either side fearing problems as a result of words spoken being 
interpreted (perhaps out of context) as “hate speech”   
 
So in relation to Question 52 we would regard it as essential that faith groups continue with 
the 29J and 29JA protections and that in any additions to the characteristics protected  there 
should similarly be a limitation in respect of those two statutory requirements. In respect of 
Question 53, we would probably also claim the need for s29L or something similar, although 
I would hope that none of the faith groups (including Sikhism and Judaism which have an 
ethnic element as admitted in the consultation document) would want to express racial hatred. 
In fact there are three categories of protected characteristics: 



 >: those characteristics which are innate and which are not subject to change by the 
     individual with them eg race, birth gender, age, disability 
 >: those characteristics which are a matter of individual choice (although this may be  
     influenced by emotional, social or psychological factors) eg lesbian/gay activities, 
     gender “choice”, sex work, religious or non-religious beliefs, addictions. 
 >: those characteristics which can be a matter of individual choice but are usually not, 
     such as homelessness 
 
Finally in respect of protections, Question 55 raises the matter of whether there should be 
protections for any categories of publication.   My understanding is that the Authorised Version 
of the Bible has a legal basis being issued by royal command, but I am not aware that other 
translations of the Bible, or the Koran, Talmud, or other religious “scriptures” have any 
protection  should someone object to anything in them.   For example should an LGBT person 
object to Romans chapter 1 (as discussed in Document B) or parts of the Koran, we would 
want assurance that the ECHR Art 9 provisions re religious freedoms would be maintained.  
 
The concerns of traditional faith groups will be mainly in connection with the second category 
although it is clear that some individuals in the first and third categories may feel that they are 
being made unwelcome if the “language” used in conversations or talks is careless. Of course 
some groups may argue that they think and act as they do not from choice but because of 
some genetic factors (eg LGBT people) or because they  hold beliefs which are so deep seated 
that they cannot change (many faith groups) or they have a faith or custom tied in with their 
racial or ethnic identity (eg Jews, Sikhs and Rastafarians)   In view of this complexity it is better 
if honest discussion, conversation, research and preaching is protected as long as aggression 
or obvious hate language is not used.        
 
2.  Identification of Characteristics  can we think differently ?   Questions 1 & 2 mainly 
Questions 1 and 2 raise a number of issues which are perhaps deeper that the Law 
Commission’s brief re hate crimes, but I would like to make some points: 
 
a): the very fact that we are here considering adding more categories of potential  victims of 
hate crime suggests that this is a task which could have to be repeated at regular intervals  
In addition to those we have been asked to comment on we could add addicts eg to drugs 
alcohol or gambling   The media does not talk of a “drug community” but those of us who work 
with people in need know that there are friendship and dealership groups which form bonds 
but also can form rivalries.  Indeed drug gangs are at the back of many crimes of violence 
involving the young and some suffer hate violence simply because they are vulnerable  Then 
we can look at children in care – as a former school counsellor I had a number of instances of 
children in care facing hatred, bullying and other problems from fellow students who lived in 
“normal” domestic situations   There are false perceptions about children in care and young 
adults who have been in care in the past, which lead to violence and harassment. 
 
b): if we continue with a specified list of categories for protection it could get complex   Many 
overlap.  We could have an immigrant from Nigeria who is a Muslim and disabled  if subject 
to hate, under what category might action be taken ?  Also as indicated above, some protected 
characteristics would be regarded by most people is innate and fixed at birth or else not under 
the control of the individual; others are totally a matter of personal choice; and many could be 
argued as partly innate or influenced by genetic or other factors  
 
c):  My conclusion is that it might be better to remove the protected characteristics and see 
hate as an element in the mens rea of existing offences  This might be achieved by a short 
statute on the model of Part 2 of the Serious Crime Act 2007 or an addition to LASPOA 2012     
It is important, as the consultative paper says (1.25), that care is taken not to create “thought 
crimes”, so the hate element needs to be linked to basic offences 
 



d):  the distinction between aggravated offences and enhanced sentencing is making the 
situation more complex.  If hate is linked to specific basic offences such as OAPA 1861 s18 
(or 20 as suggested) then it is surely only necessary to enhance the sentence,  An offence 
already exists & the “hate” element simply creates a situation which is met by more severe 
consequences 
 
e): In respect of sentences, the conclusion in the Sussex study that many victims of hate crime 
prefer restorative justice to something punitive is worth taking into account. 
 
So re the relevant questions: 
 
Question 1 – It could be brought into a Hate Act if there is radical change to how the concept 
works, so there is not an extra layer of offences but a simple acceptance of hate of an 
“identifiable social group” on the Victoria State model 
 
Question 2  this is to perpetuate a continual adding of characteristics which increases 
uncertainty and complication   Better to dispense with characteristics for a unified approach  
 
Question 23  within the context of the comments above I would see this as a useful step. 
 
Question 50  see comments above.  Would some changes to parts 3 and 3A of the POA 
1986 be a simple way of doing this ? 
 
 
3.  Specific Characteristics :  the consultation document requests specific feedback on 
potential new categories of characteristics for protection     I would venture the following 
thoughts with youth mentoring and counselling in mind: 
 
 a): Gender / sex (chapter 12) : the teenager is facing great personal issues as 
hormonal changes take place and anyone counselling young people, whether in an 
educational on a social environment, will find concerns about bullying, harassment and 
pressurisation based on gender / sex    We would feel that there is a need for such protections, 
especially for girls from not only pressure to undertake sexual acts before they are either 
legally old enough or emotionally ready, but also pressure from various sources to try to 
change gender or act in a sexual way which they are unhappy to do.  Social media seems to 
be a particular source of harassment in this area, although I am personally not technically 
competent to offer opinions on how it might be dealt with  Clearly, though, hate and anger 
expressed on social media are repeatedly coming out as significant. 
 
 b):  Age :    the problems of elderly people are highlighted in the consultation document 
but I would suggest that there are problems with young people being bullied, abused and 
subject to hate speech from those older.  Yet again, it seems that girls are more subject to this 
than boys   So re Question 16, I would suggest that age of any type be considered suitable 
as a protected characteristic. 
 
 c):  Sex workers:   Counselling and mentoring of young people does involve the 
possibility of talking with someone, frequently a girl from a background of poverty or who has 
been in care, who sees prostitution or some other form of sex work as a way of earning more 
money than universal credit can supply     They need help and protection and the evidence 
from Chapter 14 of the consultation document suggests that hate crime is common.  However, 
there would need to be protections in force so that a mentor or counsellor would not be 
accused of a hate crime if they tried to persuade such a young lady that sex work was not the 
way forward.  So in answer to Question 17, I would suggest that this might be a category to 
include provided that the statutory wording does not make such work legal or conflict with the 
1959 Street Offences Act etc and that it does not give it such a status that it would be 



considered a hate crime to attempt to persuade someone that such activity was ethically wrong 
or unwise. 
 
 d): People experiencing homelessness : Until 12 years ago I led a church based project 
supporting the homeless and marginally housed and found that there is a clear distinction 
between those who are technically “homeless” and those who are  rough sleepers   Also some 
who were rough sleepers accepted that life-style as a matter of choice or were unable to find 
even hostel accommodation because of persistent drug or alcohol addiction   I have a great 
sympathy for the homeless, but while including then as a category for protection might have 
advantages it is far preferable for the government and Parliament to initiate measures, whether 
legal or social, to eliminate this problem altogether   So re Question 19, the homeless need 
help and assistance, but I am not sure that protection from hate is the main issue.  Repeal of 
the Vagrancy Act 1824 might help followed by a hostel building programme.  Some of the best 
provision for the homeless comes from the churches  the YMCA hostels and the Salvation 
Army Lifehouses plus foodbanks and other assistance from a myriad of church based outreach 
projects. 
 
 e): Philosophical beliefs :  I would suggest that the definitions of “religion” (see 
Question 5) and the use of the terminology in most of the statutes (eg RRHA 2006 sec 29J) 
is wide enough to include “any other belief system or the beliefs or practices of its adherents”   
Of course, humanists might claim that the views they hold come from scientific study of logical 
thinking and not belief, but that is not a view which I understand is widely held among 
philosophical writers and academics   So my response to Question 20 is that this is not 
necessary. 
 
 
Other Key Questions:    
On some other questions I would offer briefer thoughts: 
 
Question 6  I agree with the suggestion as these are covered under “religion” 
 
Question 25  I feel that disability, including mental disability, is worth adding   The disabled 
face enough problems already without hate being added and those with learning difficulties 
especially face a lot of bullying and harassment which ought to be prevented  From experience 
in the foodbank, I would suggest that further categories include those on benefits – they 
certainly suffer problems with landlords and some neighbours, being accused of being 
“scroungers”, but I have not come across any reports of violence  
 
Question 50  In some respects my points in section (2) above might be relevant here.  In 
brief, if it would help prevent the stirring up of hatred then the prohibited characteristics could 
be used, since any case brought by the CPA would need to be clear and justified.  
 
I hope this is of some help 
 
 
Dr  Ian W J Hopkins 
lawmouse@btinternet.com 



 

 
DOCUMENT  B   
 

       RECEIVING LGBT+ PEOPLE in LOCAL CHURCHES   
A SUGGESTED COMBINED RESPONSE TO  THE LICHFIELD DIOCESAN LETTER 

    of  June 2018    

 
  A RESOURCE DOCUMENT for CHURCH DISCUSSIONS in BURNTWOOD 
            Revised edition January 2020 

    ---------------------------------------------------------------------------------------------------- 
 
Preliminaries:    This paper was originally prepared to provide some basic ideas and information following the 
Lichfield Diocese bishops’ letter dated June 2018 regarding LGBT issues  Questions were raised about this by 
local Christians in churches affiliated to Burntwood Churches United, as Churches Together in Burntwood was 
then called.  In order to produce a response in reasonably brief form, I first prepared this more detailed paper to 
provide a foundation for a more concise expression of CTB members’ thoughts    I do not claim any theological 
expertise here, but as a social scientist with a strong legal streak (a former teacher and examiner in 
jurisprudence) I am familiar with some of the issues from a secular position   The intention here is to outline 
where we might come from on this issue with some key references, Biblical and academic, so that local 
churches can discuss, if they wish, what is behind some of the blanket assertions made in the draft "letter" .   
The committee were not happy to prepare a written response based on the first edition, but after further reading, 
thought and prayer I have revised the document as a resource for churches since this issue will not go away 
and we will all have to face it sooner or later. Some people may be prepared to receive their ethical opinions 
from those higher in an ecclesiastical hierarchy, but we all need at some point to place our minds and hearts 
before the Word of God in Scripture.    
 
Material is presented in numbered sections after the style of study guides rather than being paginated, to make 
changes to the content easier.  Sections A,B and C  discuss fundamental approaches to theology and ethics, 
with a focus on the historical development of ideas. Section D onwards concentrates on LGBT issues.  Although 
a united response has not proved possible, I feel that it is vital that individual  churches, and the wider Christian 
community in Burntwood, come to a common approach which is Biblical and honouring to God as well as 
expressive of the love of our Saviour to all men and women who come to Him   I base the discussion here on 
the traditional approach as expressed in Scripture and by all the major branches of the Church of God (at least 
until the turn of the Millennium), then introduce and examine newer viewpoints, both secular and theological, for 
further debate  
 
2020:  I have updated some of the material to reflect further feedback, events, and books/articles I have come 
across recently   In particular, in Appendix D, there are some extracts from the Vatican’s advisory document for 
teachers in Roman Catholic Institutions (June 2019), which is, in my opinion, a very balanced summary. I have 
also prepared an abbreviated version which reduces considerably the material in sections A-C  and some 
general trimming out of superfluous comments has been done   Finally, I have moved some of the secular 
research & opinion sections from a rather inappropriate location in the first edition to a new Appendix E. 
 
 
Ian Hopkins.    
Burntwood Youth for Christ 
 

 
Quotations from the Bible, unless otherwise stated, are from the New RSV translation 

    ----------------------------------------------------------- 
 
A:  INTRODUCTION -  APPLYING BIBLICAL PRINCIPLES in the 21st CENTURY 
 
See bishops’ letter:  "Welcoming and honouring LGBT+ people" (Express & Star 02/06/2018)   

 
Christian morality has traditionally been based on the Bible as the revealed will of God and the 
authority of Scripture is acknowledged in the bishops' letter.  It has also been reinforced both by 
traditions established by the wider church down the centuries and specific laws in the Christian 
nations of Europe.  Yet here we seem to have a challenge from modern society over a key issue of 



sexuality which is already causing some divisions, even within the evangelical and traditional wings of 
the family of Christ   
 
Our focus here is how we, as believers in the saving Grace of God in Jesus Christ, can relate to a 
"community" of people who desperately need to find God in their lives, yet are persuaded that they 
can have a life-style which, in its sexuality, is contrary to God’s will as expressed in the Bible and 
traditional ethics of the Christian community. A useful model for our approach might be that found in 
John 8.3-11 - the story of the woman caught in the act of adultery    Jesus welcomed her to Himself, 
established that none of us, even religious leaders, are free from sin, but having forgiven her, He told 
her to "sin no more".  
 
 

B: MORALS -  CHANGING ATTITUDES to RIGHT BEHAVIOUR in CHURCH & SOCIETY 
 
B1: Traditional Sources - the Bible :  
Traditionally Christians have founded their principles of behaviour and ethics on the teachings of the 
Bible as reflecting the will and indeed the holiness of God. Douglas Davies makes the important point 
that the early church took up the Jewish approach that morality "starts with God and reflects the very 
nature of God " (Holm & Bowker 2003 p.41)  Grudem also says that "the only satisfactory ultimate basis 
for ethical standards is the eternal, unchanging moral character of God "  (Grudem 2018  p 79).  So how 
did the early church find what God's nature was and what He expected of them ? For the most part 
this was in the Scriptures 
 
In the Old Testament we have what has been the basic moral standard for most of the Christian and 
Muslim world, ie the Ten Commandments given  by God to Moses and from this was developed basic 
moral principles which, with various developments, became a solid code of conduct.  Alongside this 
moral code was built a set of rules for the good governance of the kingdoms of Israel and Judah and 
specific, and sometimes to our eyes rigid, rules around the sacrifices and worship of God and the 
personnel responsible   Distinguishing the eternal moral code of ethics from the more temporary rules 
for Jewish worship and national life has been one of the major problem areas in Biblical ethics. 
 
Jesus developed a teaching which He described as a "fulfilling" of the Law with an emphasis on what 
is in the heart of man rather than external observance alone (Matt 15.16-20). It also had a focus on the 
love of God and the importance of the believers loving God and also others around them (Matt 22 37-

39)  "I give you a new commandment", Jesus said "that you love one another  Just as I have loved 
you, you also should love one another”" (John 13.34) . However, love does not negate the need for 
rules of behaviour since love of God involves a desire to achieve the holiness He seeks of us. A little 
later John records Jesus saying  "If you keep my commandments, you will abide in my love, just as I 
have kept my father's commandments and abide in his love  " (John 15 10) 
 
 
B2 : Traditional sources - natural law : In Romans 1, Paul speaks to Gentile believers indicating 
that God has put His standards for righteousness in the hearts and consciences of all people, and not 
just the Jews.   Here he is using a concept of "natural law", which was a Greek and Roman idea also,  
and which suggests that there is a source of law which is not dependent on any Scriptures but is 
found in human nature   The importance of reason in determining moral attitudes was developed in 
the Church and the concept of natural law was a particular feature of the teaching of Thomas Aquinas  
(1225 – 1274), who was not only perhaps the most important theologian between Augustine and the 
Reformation but also a significant source of principles for moral and secular law as well.  A lot of 
English common law, as well as traditional morals, are based on natural law alongside Biblical 
principles   Later, the Reformation saw a number of changes in theology, worship and church 
structure but little in the area of morals – except perhaps that Christians became nastier to each 
other! 
 
B3 :   Modern and Post-Modern Sources of Ethics : The 17th Century saw not only vast 
fundamental changes in the church and theology but also in knowledge and philosophy - the period 
we call the Enlightenment saw the growth in the priority of reason as opposed to faith and rationality 
became the method of finding "truth".  Aquinas's natural law became increasingly an independent 
source of secular law and the links with faith and God were weakened (see Schaeffer  1968) . From the 



18th Century on, people thought increasingly that it was reason, logic and scientific "facts" which 
determined how we worked, how we worshipped and how we behaved    
 
Attempts to locate a meaning to life and a set of rules to live by became increasingly difficult in a 
world where thought was dominated by rationalist philosophy. Dissatisfaction with pure rationalism led 
to a desire to find ultimate reality through existentialism, which sought an "experience" giving meaning 
to life which science and reason could not give  When we come to the present day, rationalism and 
reason have been superseded by what is called "post-modernism" - the conclusion that reason and 
logic cannot find us a meaning to life and morals based on logic are no better than rules of behaviour 
based on Biblical faith.  So "anything goes" and what you feel like doing is right.  Hence the emphasis 
on diversity, "inclusion",  "doing you own thing” - we are each entitled to think and do as we wish 
provided it does not upset others   Everything is acceptable and the big “sin” of our age is to “offend” 
someone ie make them feel guilty or upset   
 
Ethics has become increasingly situational and personal. This sounds good but too many of the 
modern generation are easily upset if their particular ideas are contradicted and so the "snowflakes" 
demand "safe spaces" where they can hang out and if we challenge them to think of God they will 
threaten to sue or get us sacked ! Tom Wright makes a very important point when he says "the main 
moral imperative within postmodernity is to embrace 'the other', that which is different from ourselves - 
often without realizing that 'tolerance' is not a particularly Christian position but is rather an 
Enlightenment virtue.... ". The danger, Wright insists, is that Christians decline into a latter-day 
gnosticism in which our faith becomes personal and private, because to make it public is risky  (Wright 

2013 p 69)   Peter Jones has given a very apt summary: "postmodernism has given rise to a 
relativization of rational truth and to a proliferation of individual truths, whereby truth has become 
power exercised on others for the sake of personal agendas. Truth has become pluralistic, and so 
have morals.  In such a climate how can anyone tell others how to run their lives" (P R Jones in Grudem 

(ed) 2002,  p 259) 
 
Finally, two features of modern non-Christian ethical thinking are worth mentioning.   The first is the 
modern equivalent of "natural law" in the overarching concept of human rights.   We then get a case 
of some rights "trump" others. Increasingly we are finding that "gay rights" and "transgender rights" 
carry precedent over Christian and Muslim rights (see below)   We have seen this somewhat in the 
recent dispute over LGBT bias in relationship education in a trendy Birmingham primary school in a 
Muslim area of the city  
 
A second feature which influences moral attitudes is the trend to talk about "British values".  I have 
addressed this issue in the Lichfield Mercury  ( Living Faith: 19 Jan 2016 ),  when the Government was 
introducing British values as compulsory in schools and Lichfield Diocese produced an excellent 
guidance report for church schools. I commented that loving God and our "neighbour" was at the 
heart of Christian values, but that "loving God includes being willing to obey Him and keep His rules 
about how we should live".  
 
 

C : MORALS and LAW    CHANGING ATTITUDES to ENFORCING MORALS in SOCIETY 
 
In Britain and most of western Europe, legal rules have been based on Christian values and moral 
precepts, as indicated in the Bible, church tradition or basic local customs.  Apart from the Bible itself,  
the natural law and divine law of Aquinas plus community traditions have generally determined what 
the legal rules are    
 
The traditional approach was illustrated by  Lord Mansfield in a case known as Jones v Randall 
(1774), stating that "whatever is contra bonos mores et decorum,[ie contrary to good morals and 
proper behaviour] the principles of our law prohibit and the King's court, as the general censor and 
guardian of the public manners, is bound to restrain and punish"  The Wolfenden Report in 1957 set 
out, in contrast, the idea that the law should not interfere in private morals unless they impact on 
society as a whole.  (Sir John Wolfenden- Report of the Departmental Committee on Homosexual Offences 
and Prostitution  1957   para 61)    
 
This has been significantly extended to the point where the law now, instead of defending traditional 
moral behaviour, has moved to making it unlawful as seen in the Asher Bakery case and other 



instances – in the name of “human rights” or “inclusion” or even accusing Christians and Muslims of 
“hate crimes”   The appeal on the Asher case has been successful, however, and sec 29 of the Racial 
and Religious Hatred Act 2006 specifically protects freedom of expression including proselytising and 
discussion - so the freedom of Christians to maintain moral attitudes may not yet be extinguished.   
 
 

D :  THE BIBLICAL PRINCIPLES on MARRIAGE, SEX and GENDER 
 
D1 : Overview of Biblical principles: The Bible has a lot to say about sexual and gender 
relationships with marriage set down consistently as a framework for a stable, just and holy society  
That is not to say that there is no development of ideas on how God's people should behave in 
relations to gender and sexual issues and revelation, as with most ethical ideas and doctrine, grows 
out of the history of God working with His people. However, by the time we have studied both Old and 
New Testaments some clear patterns of behaviour have been set out as norms   
 
There is no space to prepare a detailed summary of Biblical sexual and gender ethics but some 
principles can be established and it is suggested that for our current purposes, the key ones are: 
 
1,  God created men and women as separate and clearly identified categories of the human race, ie 
gender is divinely determined  However we interpret the early chapters of Genesis in relation to 
historical / geological “facts”, the theological teaching on gender is clear.  Genesis 1.27 tells us that 
God created mankind in His own image but He did so in two distinct genders.     This was reaffirmed 
by Jesus in connection with the permanence of the marriage bond, when He said "....from the 
beginning of creation God made them male and female. For this reason a man shall leave his father 
and mother and be joined to his wife and the two shall become one flesh"  (Mark 10.6-8)   This "one 
flesh" is significant in that it contradicts the frequent assertion that the Bible teaches the inferiority of 
women to men when in fact they are regarded as equal in the eyes of God, although their functions in 
both society and the home differ.  In Acts 2.17-18 we have Peter quoting Joel to the effect that God 
pours out His Spirit equally on men and women   
 
2. It was also in God's plan that man and woman should live in a "pair bonding" called the state of 
marriage (Gen 2.20-24) and Jesus makes reference to this in the passage  above. This is fundamental 
throughout the Old Testament, although it did not prevent the existence of polygamy or the habit of a 
man of wealth having concubines, although these practices were frowned upon    
 
Some of the rules surrounding marriage were linked to maintaining the purity of family and tribe and 
inheritance to land.  So the story of Onan in Genesis 38.8-10 is not about condemning contraception 
or masturbation but about preserving ones' family lineage including that of your brother. This is one 
instance where use of “context” does help avoid unintended consequences of Biblical teachings.  
Others rules recognised the need to make provision for what might be called "weaknesses of the 
flesh" as in Exodus 22 when pre-marital intercourse between an unmarried couple can be regularised 
by a subsequent marriage agreement.  Divorce is not totally prohibited but is discouraged.  In the Old 
Testament there were frequently prohibitions on Israelites marrying outside the community, mainly 
because of the danger of deviating from the true devotion to the Lord (eg Ezra 10.19) 
 
It is often argued that the sexual act in the Bible is for procreation only and this explains the 
prohibition  of adultery, non-matrimonial sex and homosexuality.  While this is taught as the primary 
purpose of sex, there is clear understanding that sexual intercourse is intended to be enjoyed within 
marriage (Prov 5.15-20) and is a blessing from God (Grudem 2011  p.2544) . 
 
The New Testament teaching on marriage emphasises its permanence (as in Mark 10.6-9 above) and 
while Jesus accepted the Jewish legal reasons for divorce, He tried to get people to see that marriage 
is not something to be entered into on a temporary basis.  Paul, writing to the Christians in Ephesus, 
sets out a clear model of how marriage should be based on mutual love.  He then uses this as a 
picture of the relationship between Christ and the Church - so in a sense we can use a righteous 
marriage as an example of our relationship to Christ or our relationship to Christ as an example for 
marriage. Some writers focus on the difference in function between husbands and wives and men and 
women in general as portrayed by Paul and others focus on Paul's teaching on the advantages of 
celibacy.  However, his fundamental teaching is that the intimate relationships between men and 
women take place in a loving marriage   



 
3  The Old Testament did have some very clearly set out prohibitions intended to set a pattern of 
holiness in relationships between the genders,  Leviticus 20 is important here and in particular it 
outlaws adultery (Lev 20.10); sexual relations within the family (Lev 18.6; 20.11-12; 17; 19-21) ; 
homosexual activities (Lev 20.13 & 18.22) and bestiality (Lev 20.15-16) .  Adultery is mentioned 
throughout the Old Testament along with prostitution as not only something which God condemns but 
as a picture of how Israel deserted God to have "relations" with the "gods" of other nations. It is a 
constant theme of the prophets (Jeremiah 3.8)      
 
D2 : Church tradition : Although over the years the church has pronounced certain practices as 
sinful, including contraception and abortion, we need to be careful over what is specifically prohibited 
in the Scriptures and what might be deduced from Biblical principles  The arguments over abortion 
are a case in point  Abortion as a practical and relatively risk free procedure is relatively new and 
there is nothing in the Biblical record which gives specific guidance.  We have to go by principles such 
as the sanctity of life and, as John Stott remarks, it all hinges on how we regard the unborn child - the 
foetus. In most cultures a child does not exist legally until it is born, yet we know that from an early 
stage it has an existence within the mother's body as a dependant yet separate being   (Stott 1999   

p.350; Grudem 2018 ch 21)  
 
Overall though, the early church asserted marriage as good, while adultery and homosexuality were 
seen as sinful with celibacy as a good option if you want to progress with God. Most of Roman society 
had the same attitude.  As Michael Keeling comments, moral instructions on sexual matters in the 
New Testament  "was not noticeably different from that which was supplied by serious minded pagan 
philosophers" (Keeling 1990   p.68)  This is, of course, the point Paul was probably making in Romans 
1.18-32, a passage which seems to provide a basis in the New Testament for a concept of natural law 
(see below Appendix A).  
 
As the church grew in the context of the Roman Empire it did, on the whole, continue these basic 
principles of the foundational nature of marriage of the sinfulness of adultery, sexual relations outside 
of marriage or sexual activities of a homosexual type.   Roman and Greek culture, despite the 
comments above, varied in their attitudes to the sanctity of the marriage contract, the rightness or 
otherwise of sexual relationships with concubines or female slaves and homosexual acts, which were 
not uncommon in parts of Greek and Roman society in the pre-Constantine era    
 
One fundamental approach taught by the Greek thinkers was that the sexual act was intended for 
procreation and not to be enjoyed.  This was behind the prohibition of masturbation, homosexuality 
and contraception which was the general standard in the Mediterranean world.  The  church in the 
post-apostolic era generally absorbed some of this teaching with two specific features:    
 
1 The growth of monasticism, initially in the form of desert hermits, encouraged the growth of 
celibacy.   

 
2. The church developed an antipathy towards any form of sexual activity which involved semen going 
anywhere which could not produce conception - so contraception in any form (including coitus 
interruptus), masturbation or same sex relationships were rejected as sinful   
 
D3 : Modern Views :  The traditional views on sexuality tend to be strongest in evangelical quarters, 
with an emphasis on the Biblical teaching, and the Roman Catholic and Orthodox churches with an 
emphasis on tradition and received norms of natural law     However, modern liberal Christianity has 
developed other approaches which we have to recognise   There is not space for a detailed analysis 
but this summary will hopefully provide a picture of what is likely to be argued in any discussions. 
Although we may regard the Scriptures as our major authority in morals with church traditional 
teaching closely behind it, we need to recognise that there can be fresh interpretations of existing 
accepted rules. R E O While, some years ago, encouraged Christians to see morals as developing 
concepts and wrote "the canon of Christian ethics was never closed " (White,  1979   p.233)   Here 
we explore how some people have sought to “move on”, whether successfully or not.  
 
1.  New Biblical viewpoint - "love" conquers all - this is a popular approach found in liberal pulpits and 
it can sound very plausible since it gives priority to the New Testament teaching on love  that the love 



God with all our hearts and our neighbours as ourselves (eg John 15.9-13) .  Moore sums up the new 
attitude as "The consistency and centrality of this teaching in the New Testament makes impossible 
any insistence that scriptural precepts and prohibitions concerning sex (or any other matter), whether 
from the Old Testament or the New, be followed simply because they are scriptural" (Hoose (ed)  2003, 

p230) .   Unfortunately, the word "love" in English covers a range of emotions for which the Greek 
uses different words, so that we cannot take "love your neighbour as yourself" and assume that this 
makes it OK to have sexual relations with that neighbour  
 
There are two problems with this approach, In the first place it sees love (love of God and love of 
other people) as not just a foundation but almost the whole of ethics.  Many of its advocates have no 
doubt been parents and hopefully have loved their children but, presumably, have given them rules to 
live by with sanctions should they stray   Is not God the same ?     The second problem is that while 
this argument rests strongly on the words of Jesus,especially those recorded in John's Gospel, its 
exponents seem to be unfamiliar with John's letters, especially his first one   Here love of God , for 
God and for others, is combined with the necessity to admit the existence of sin and to deal with it.   
 
2   Biblical contrasts  society has "moved on"  this argument is along the lines that we are radically 
different in the way we live and how society is structured compared with Biblical times   The 
prohibitions of adultery, homosexuality and general promiscuity were set out in a patriarchal society 
where women were the property of men and confined to inferior positions. Their role was to have 
children and manage the house while the men made all the decisions.   In a post-feminist era, women 
are now liberated and we need a new approach to sexuality.  
 
Now it is important that when we seek to understand the Bible, good hermeneutics always 
incorporates an understanding of what the text meant when it was first promulgated and this involves 
looking at the social, political and religious beliefs and structures of the age. However, looking at the 
world as a whole and history as a whole it must be concluded that a supportive family unit, extended 
or nuclear, is a universal "natural law"  The fact that in times past societies have not embraced 
modern feminism or democratic ideals does not invalidate moral precepts which are concerned with 
activities we still engage in.  Given this, the prohibitions on sexual deviations which threaten normal 
heterosexual families and normal gender divisions, even if those deviations were common, would 
seem to be as valid as they ever were. Feminism and modern thinking on sex and commitment do not 
invalidate moral principles which held for society for probably 3,000 years or more, until the arrival of 
the “summer of love” and the Beatles !  We are still human beings even in the 21st century  
 
3.  Natural law is being changed by use of reason and modern scientific knowledge.  Borrowing from 
utilitarianism, the rational arguments for ethics look at what benefits to society and the individual come 
from prohibitions.   It is clearly putting oneself at risk as well as those around us if we drink alcohol 
just before taking that Audi onto the M5    However, can we justify prohibitions on adultery, 
homosexuality, abortion etc on the same grounds ?  So Moore argues (as a criticism of traditional 
dependence on Scripture !) that homosexuality in a stable partnership leads to happiness and does 
not threaten society (in Hoose, ed 1998  p.231-2) .  

 
The problem with this modernist and logical approach is that, while it seems very reasonable to ask 
"What harm does it do?" , this assumes that we know the long term results and that we can figure out 
what is right and wrong, for society as well as individuals.  Revelatory ethics accepts that there are 
absolutes which can only be discovered through God instructing us through His Word or, maybe, by 
the Holy Spirit through the traditions of the Church.  If we can "figure things out" for ourselves, then 
morality is always transitory and subject to the trends in society - which today means social media, 
political "spin" and political correctness. Which leads us on to   
 
4.  We can be what we want to be - the post-modern approach of diversity, inclusion, safe spaces 
and the art of being offended.  It perhaps starts with situation ethics (see above), which is not that 
new, in the view that morality is determined by the facts of life around us and the situation we are in   
Douglas Davis has taken the love principle, discussed above, and argues that if Christians have love 
at heart and are willing to learn from the traditions of the Church, they can trust themselves to act 
morally in any particular situation. (in Holm et al ,1994 p.59) There is some truth in this, in so far as if we 
are immersed in Scripture, have a close relationship with God and are guided by the Holy Spirit, we 
may well find ourselves able to make correct moral decisions.   
 



Ethics in a post-modern world has a focus on the individual within his / her / mixed gender  situation 
so that what the right thing is for me to do today is not necessarily the right thing for you to do 
tomorrow  So in the case of LGBT individuals, a prohibition in Paul's letter to the Christians in Rome, 
written 2,000 years ago or the long traditional prohibition of such acts, in church and secular law, 
down the centuries are of no consequence.  Even if it harms me or someone else, if I feel like doing it, 
it is my call.   
 
Under post-modern ethics, there are really no ethical principles at all   There are no absolutes and no 
permanent fixed points on which we can "hang" our behaviour   It all depends on how we feel  Ethnic 
minority groups claim that only they can define "racism" and gay rights lobby groups claim that only 
they can define "homophobia".    An objective standard has gone - we are into ethics which depend 
on current political situations and social media trends   It is OK as long as we are “authentic”     Where 
is God ?    Probably nowhere in this approach    
 
As an indication of the “battle” faced by those maintaining traditional Christian principles, we read 
in The Times (Oct 13th 2018) that the BBC has issued an edict to its staff to avoid upsetting any of 
their colleagues who happen to be “transgender” or moving in that direction  They are to use “non
binary” pronouns when making reference to “gender-fluid” or transgender personnel   Also, in news 
and other programmes, they are to include as many LGBT people and situations as possible, 
presumably to make them appear “normal”.   So the media, including that which is state funded,  is at 
the forefront of the propaganda war to persuade people that changing gender is OK and being lesbian 
or gay is OK too.  Now it is important that LGBT people have legal rights and access to employment, 
education and everything else society offers, just as we all have  None of us is “without sin” and able 
to “throw the first stone”   However, having a legal right does not mean that a life style or repeated 
activities are morally right. This is why it is so vital that the church as God’s prophetic voice, speaks 
out against those who will simply “follow the crowd” and adopt the attitudes of society around us. 
 
The Roman Catholic Church in its recent response to the teaching of LGBT and related issues, has 
commented:  “This ideology inspires educational programmes and legislative trends that promote 
ideas of personal identity and affective intimacy that makes a radical break with the actusl biological 
difference between male and female.  Human identity is consigned to the individual’s choice, which 
can also change in time.    (‘Male and Female: He Created Them’  Vatican   2019 – see Appendix D) .This 
document can be downloaded and is highly recommended as an excellent analysis of the contrast 
between post-modern attitudes to family, gender and sexual relationships with the Biblical model   
 
 

E :     ANALYSIS of the BIBLICAL PRINCIPLES re LGBT ACTIVITIES & RESPONSES 
Our purpose here is to examine Biblical and traditional Christian attitudes to a range of sexual / 
gender activities known by the title "LGBT" and in order to examine their status in Christian ethics we 
need to "deconstruct" (the buzz term!) or analyse this theme into its  constituent parts   Until the 
1960s in the western world, "gay" and lesbian sexual activities were the unspoken problem in some 
families, with the "love that dare not speak its name" and the subject of whispers in corners.   Here we 
look at the key Scriptures which need to be examined if we are to understand what God is saying on 
these issues.   
 
E1 : Lesbian/ Gay 
Homosexual thinking and practice is these days labelled as "gay" if it involves males or "lesbian" of it 
involved females.  The eight key scriptures are:  
 
Genesis 19.1-13 & Judges 19 22  :  there is some argument as to whether these events were about 
homosexual activities or whether the Hebrew ּדּיע really carries its root meaning (to know, ie gain 
acquaintance of) .  D S Bailey had argued (Bailey 1955) that the intention in both incidents was to gain 
the acquaintance of the "victims" but as Derek Kidner has pointed out (Kidner 1967 p.136-7) this is to 
totally ignore the context and the whole narratives. It also ignores the fact that female substitutes were 
offered suggesting that there was primarily a sexual motive   
 
In the case of Sodom (Genesis 19), it is probable that sexual perversions were the norm (see Jude v 
7) .  In the case of Gibeah (Judges 19), Arthur Cundall has suggested that the text implies that the 
men who sought to have sexual relations with the Levite were the town's "respectable" 
representatives (Cundall 1968 re 19.22-28) again indicating that the town had a major problem with 



sexual morals.  It has also been suggested that in both cases the problem was not lust for 
homosexual intercourse but the real problem was rape  forced sex (Vines 2014 p 65)   This was 
certainly a factor but all it tells us is that God disapproves of homosexual rape   The homosexual 
element is still there.   Grudem has also suggested that behind it all there was an on-going situation of 
serious sin in Sodom and Gomorrah since God was already intending to bring judgment upon them 
and that homosexuality was at the heart of it, at least as seen by the apostolic church, (Jude verse 7). 
In none of these passages of Scripture is there even a hint that homosexual acts are acceptable to 
God  
 
Leviticus 18.22 :  a clear prohibition as part of the Torah and one of a number of laws centred on 
holiness and right behaviour in contrast to the moral attitude of the Egyptians which, of course, the 
Israelites had been familiar with    Bestiality is linked with this as well     It has been suggested that 
this was a ritual cleanness provision related to Old Testament worship but it is not related to any 
worship or sacrifice procedures   Vines has suggested that the prohibition is based on the Jewish 
concept that women were inferior to men and that the submissive partner in homosexual intercourse 
is taking the inferior role and thus degrading the male gender (Vines 2014 p.91).  Again, this seems like 
clutching at straws  there is nothing in the text to suggest this reason   It does not explain away the 
very clear prohibition of male homosexual  acts here although it may indicate a reason why they are 
forbidden     
 
Leviticus 20.13 : similar to the prohibition two chapters earlier but here the emphasis is on the 
penalties for disobeying.  
 
Romans 1 18-32  :  Paul here clearly condemns same-sex activities as something which is "contrary 
to nature" so the appeal (he seems to have been writing to a largely Gentile church) is not to the Old 
Testament references but to an accepted norm for sexual behaviour.  The implication is also that 
there are negative consequences of such behaviour.  Grudem argues that men and women have 
natural ways in which they interact with natural desires and in coming together they complement each 
other - become one flesh  Homosexual activities create an assumption that each man is only "half of 
his sex" and is self-devaluating  (Grudem 2011 p. 2548; 2018 p.389)  . See Appendix A for a deeper 
study of this passage, which is probably the key piece of Scripture we need to consider. 
 
1 Corinthians 6 9 10 :   Again Paul is critical of homosexual acts and uses two Greek words with 
specific meanings - μοίχοί  and άρσενοίταί, meaning the "submissive" and the "male" partners in  a 
homosexual act.   This is discussed a little more in Appendix A.  It has been argued that the context of 
Corinth as a city known for debauchery and “sins of the flesh”, especially centred on the temple to 
Aphrodite and other pagan centres, is the basis for these comments.  However, this is not a logical 
argument against Paul’s condemnation of homosexuality – it is part of a long and mixed list of  “sins 
and misdemeanours” and there is no reason to suppose that we should change our moral stances on 
all the activities in that list simply because they might have been prevalent in Corinth   They are 
probably equally prevalent in Burntwood  (OK, maybe not temple prostitutes, but there are a lot of 
“goings on” on Saturday nights to judge from the rubbish I collect in our church car park on Sunday 
mornings !) 
 
1 Timothy 1 8-11 :   The word άρσενοίταί is again used here indicating an absolute prohibition of 
homosexual activities.  It is part of a list as in the passage in 1 Corinthians, indicating key sins, 
including "sodomites" (NRSV) and indicating that these are "contrary to the sound teaching that 
conforms to the glorious gospel", suggesting that there was consistent teaching that the sins on the 
list were forbidden and wrong   The list has been  linked by some commentators (eg Donald Guthrie) 
with the Ten Commandments.  It is clearly a selection and not a complete list of “offences” but seems 
to suggest that these are among the worst. 
 
Jude v 7  : This is a difficult little letter but it includes the information that God is reserving for 
judgment "Sodom and Gomorrah and the surrounding cities, which, in the same manner as they, 
indulged in sexual immorality and pursued unnatural lusts. "   For our purposes it confirms that the 
early church accepted that the problem with Sodom and Gomorrah was primarily sexual sins including 
homosexuality. “Sexual immorality” probably refers to adultery and heterosexual promiscuity – in 
which case the “unnatural lusts” would refer to homosexual activities, as in Romans 1.26. 
 



The  Scriptures above are the key references to homosexuality in the Bible and while they are far 
fewer than references to adultery, violence, murder and other "major" sins,  it is  enough to establish 
that the Bible teaches that, in many different contexts and circumstances, same-sex activities are 
offensive to God.  In none of these passages are they accepted or approved.   Those such as Steve 
Chalke who try to argue that we should not follow these Scriptures today plead “context” but as we 
have seen above, most of the arguments along those lines involve a lot of special pleading and  
assumptions   In hermeneutics context is very important, but it can become a “pretext” for avoiding 
clear teaching if we are not careful  The 8 passages and contexts all have the same conclusion  
 
E2:  Bi-sexual :   this term refers to people who are prepared to engage in sexual activities of both a 
homosexual and a heterosexual nature.  Kinsey in his report (see Appendix E)  noted that from the 
sample he used (the accuracy of which is often disputed) a number of respondents had had sexual 
dealings with the opposite sex and the same sex   
 
Some scholars have looked at Romans 1.26-27 and have concluded that Paul here is not talking 
about people who are consistently homosexual or lesbian but those who normally are heterosexual 
yet  sometimes opt for same-sex activities    The text reads that women "exchanged natural relations 
for those that are contrary to nature"   and "the men likewise gave up natural relations with women. " 
(ESV)    It may be too much to put that interpretation on these words but even if it is what Paul had in 
mind, it does not weaken the condemnation of the same sex relationships.  
 
Studies of childhood development suggest that many children get feelings which might be described 
as potentially sexual as a result of things which happen in their lives    Touch or smell may become 
associated by some individuals with pleasurable experiences and the frequency with which corporal 
punishment has been used in schools as well as homes, at least until recently, has been blamed for 
creating an interest in BDSM activities, some of which are homosexual in nature.  The Biblical 
approach, however, is that it is not a sin to have feelings which develop, but there may come a time 
when people have to recognise that, however caused, some feelings may lead to activities which are 
not approved by God or are not healthy and fulfilling    
 
E3 :  Transgender  :   A similar situation applies when we consider transgender issues.  In the past 
this has mainly consisted of concerns over cross-dressing, an activity which is forbidden in  
Deuteronomy 2.5 (for both genders)  It does not have a particular context and is one of a 
miscellaneous range of laws, but is probably designed to prevent accidental same sex relationships or 
general deceit,  In a world when a number of activities were confined to the male gender, women 
might cross-dress in order to gain access to, for example, the inner courts of the temple.  
 
This has not been a major problem in the church. Thomas Aquinas considered that it was permissible 
for women to wear male dress if it was a necessity eg they had no clothes to wear or to escape a 
dangerous situation   Over the years people have cross-dressed, sometimes to give a false 
impression, but often as a "bit of fun".   We have probably all laughed at some of the great "drag" 
comedians and while the individuals may get some sexual excitement out of dressing in that way, 
there is no obvious intention to involve in sexual activities of any sort.  
 
However  in recent years there has developed a serious problem which has crept up on the church 
(and society as a whole) a little unawares.    It has become politically correct and smart to encourage 
young children, even those at primary school, to “choose” their own gender.  Since without drastic 
surgery and chemical treatment to change gender physically is impossible, the whole idea is 
somewhat foolish, but some people (including unfortunately some educators) think it is a trendy thing 
to do. Short of a DNA transplant, if such a thing becomes possible, gender cannot change 
 
Now since to change gender involves major medical intervention, this was never an option in Biblical 
times so there is no Biblical statement on the matter, other than the cross-dressing prohibition in 
Deuteronomy   It is probably ripe for a Christian appraisal of the whole situation   As indicated below, 
there is a known psychological condition surrounding gender uncertainty and we need to be sensitive 
to those who do think they are "in the wrong body".  A few individuals are born with some gender 
uncertainty and they need sympathy and maybe surgical help.  However, it is important to assert that, 
as we found at the start, God has made us male and female - not "neutral", "non-descript" or 
"unclear"   This is not to deny the legitimate interests and activities which seem to belong more to the 
“other” gender - there is nothing wrong with a girl being a “Tom boy”, but the established norm in 



society is that while Samantha may climb trees, she does not want to be called Samuel and use the 
boys’ toilets  
 
If there is sin in this it is not in those who feel gender disorientated but those who are encouraging 
youngsters to consider seriously the whole idea of "self-identifying" as something which they are not. 
This is impossible to fulfil (it is not clear that major surgery will totally change anyone) and will lead to 
ridicule, a low self-esteem, probably self-harm and even worse  Some who have undergone surgery 
are now wanting to “undo” it as they have come to a better understanding of who they are.  Children 
are being mentally damaged and will long term either be forced to accept reality or become clients for 
NHS mental health clinics. Luke 17.1-2 is a dire warning to those who would use small children as 
pawns in a move to introduce sin and confusion.  
 
Heimbach has commented that a major problem exists because we often fail to distinguish between  
sexual being and sexual function    This leads, he argues, into "social, moral and spiritual confusion"   
Sexual function can change but sexual being is permanent. What is more, he argues that the Bible 
teaches that men and women stay in their gender identity into eternal life.  (D Heimbach in Grudem ed 
2002  p.281)  
 
Recently a doctor was prevented from continuing on a course to qualify as an assessor for benefits 
with the DWP,  His crime ?  He referred to clients as "Mr" , "Mrs" or "Miss" and refused to allow them 
to designate their own gender.    The headlines indicated that he was a Christian but he might just as 
well be criticised for being a doctor   As a medical expert he knew that his clients were either male or 
female - not half-and-half or neutral or “able to choose”     This is a good example of the post-modern  
problems created by the "snowflake" generation -   it is not just Christians (and Muslims) who would 
say that this is "cloud-cuckoo land", but any scientist would admit that you cannot pretend to be what 
you are not.        
 
This leads to a final point on transgenderism – that while there is no Biblical guidance directly on this 
since gender choice was not an issue before the late 20th Century, there are moral problems with a 
person “identifying” as a different gender from that which they, in physical reality, are.  It is called 
“deception”.  A man referring to himself as a woman, assuming a feminine name and wearing 
womens’ clothing is making a statement which is not true   If they attempt to use female only facilities 
or insist on legal “rights” to participate in sport as a woman, they are creating a falsity, a lie  God 
makes it clear He is against all deception (Psalm 119 128)    
 
E4: Christian Responses : How have Christians responsed to the changes in social attitudes ? 
As recently as 1998 the Lambeth Conference of the Church of England declared that homosexuality 
was “incompatible with Scripture” although statements and debates since then have indicated that 
while this approach has held in many of the Anglican churches outside the “western” world, it has 
been eroded in many instances in the UK and, significantly, in the more liberal Episcopal Church in 
the USA. 
 
In fact  most of the debates on LGBT issues have been on the American side of the “big pond” and  a 
clear statement of a revisionist nature, in favour of Christians accepting LGBT people and activities 
was produced in 2003 in the Phoenix Declaration, led by the liberal bishop John Shelby Spong.  It 
provoked immediate opposition, with a rival statement from the evangelical camp.  So Anglicanism is 
a divided house on this issue. 
 
Then in 2006 a conference of Roman Catholic bishops in the USA produced a document entitled 
Ministry to Persons with a Homosexual Inclination (see Appendix B), which reasserted traditional 
Roman Catholic teaching, but put some emphasis on the need to distinguish homosexual acts (sinful) 
from inclinations and thoughts (not sinful).  In June 2019, as we have noted already, the Vatican 
produced a document (Male and Female : He created them) intended to delineate “a path of dialogue 
on the question of gender theory in education”, outlining Roman Catholic philosophy on gender issues 
relating to  educational needs (see Appendix D) 
 
One recent (August 2017) statement of belief in the traditional Biblical assertion of human sexuality 
has come in the Nashville Statement, produced in the USA by the Council on Biblical Manhood and 
Womanhood   The main text (without the list of signatories) appears here as Appendix C   This 
statement was a strong affirmation of opposition to recent deviations from the moral imperative, as 



seen in traditional Christian churches, of heterosexual marriage as the cornerstone of family life, or 
indeed, of society as a whole   Although it emerged from a gathering of leaders of the Southern 
Baptist Convention, there are many signatories across the denominational and doctrinal boundaries, 
and while they are mainly American, a few are from the UK, including a number of well-known 
Anglicans. 
 
A group called Christians United published a response which was critical of some of Nashville’s key 
points  This group included Steve Chalke, a well-respected British Christian writer, who  favours 
acceptance of LGBT activities.  Other Christian leaders have agreed with its basic contents but are 
unhappy with its tone, feeling that in it there is little acceptability of LGBT people, as opposed to their 
activities. 
 
It might be worth giving a brief summary of Steve Chalke’s position   Chalke is in a habit of 
periodically announcing new views and opinions on issues, but we should all be grateful for his 
pioneer initiatives in founding Faithworks and the Oasis Trust.   In 2013 he declared himself in favour 
of Christian acceptance of gay and lesbian people, including same-sex marriage (S Chalke – The Bible 

and Homosexuality in Premier Christianity   2013 )  His argument is that the message of Jesus was about 
inclusion, justice and reconciliation and that the arguments over gay and lesbian activities are 
confusing the key message of the Gospel. He rejects the idea that Genesis 2 24 sets a pattern for 
heterosexual marriage as the norm and looks to the church providing a positive model for same-sex 
relationships.  Not surprisingly, he rejects the Biblical prohibitions of homosexuality on the basis of 
“context” and sees Romans 1 as not being relevant to “modern” stable same-sex relationships.   
Chalke is not, of course, a Biblical scholar and his motives are clearly the search for justice and 
prevention of social exclusion – worthy aims, although he defines these in popular post-modernist 
terms, not the justice and inclusion taught in the Scriptures.  
 
In contrast to Chalke, some evangelical theologians, especially in the USA where there is strength in 
numbers, have defended the Biblical position in the Nashville Statement   Very soon after the 
statement was issued, the highly respected theologian and apologist Normal Geisler co-authored a 
vigorous defence of traditional heterosexual marriage and, apart from analysis of the Biblical text and 
of changing cultural approaches,  presented a clearly argued critique of the “science” which tries to 
maintain that being “gay” is inherited. Geisler and van Gordon use very recent scientific investigations 
and papers, by people such as John Blanchard and A R Sanders, to indicate that the search for the 
“gay gene” has been based on poor limited research and the deeper studies have produced no 
evidence for inherited homosexuality at all (N L Geisler & D van Gordon  2017 p102-3).      
 
There has also been muddying of the water by the aggressive character of some “gay” activists, 
creating situations where Christians can be sacked or subject to legal action for refusing to participate 
in, or facilitate, same-sex marriage or activities  “Gay  pride” events are very “in your face” and attract 
a lot of media publicity as well bringing pressure on companies and individuals to take part  In 
addition, many  court decisions and decisions of government departments have created something of 
a “persecution complex” in Christian circles, although the recent decision of the Supreme Court in the 
Ashers Bakery case will have, at least for a time,  given hope that freedom of religious belief will not 
be trampled under foot by equality and anti-discrimination teaching   It remains to be seen what 
proposals, if any, are made regarding recognition of gender change following recent cases of 
aggressive use by some males of “rights” to be seen as female. 
 
A major fear must be that the dispute will lead to a more serious division of the Church of Jesus Christ 
at a time when we have begun to move closer together in worship, faith and mission  The long 
established division between evangelicals (sometimes known as “fundamentalists”, although not all 
would accept that description) and liberals over the authority and inerrancy of the Bible will inevitably 
be mirrored in a division over LGBT issues.  The former will look to Biblical authority to argue that 
LGBT activities are sinful, (but God forgives), and the latter look to human concepts of spirituality and 
ethics, so moving with the changing social norms.  The current LGBT dispute produces a third group 
ie those who accept the authority of the Bible , but seek to interpret it  in ways which bring it closer to 
modern ethical thinking, regarding the ancient world’s social structures and norms as a “context” for 
Biblical prohibitions, and thus invalidating the Scriptural teaching for the 21st Century.  This is where 
the new division may come and we need to pray our way through this and seek to keep a unity, while 
admitting that this is not just an issue we can “agree to disagree” on but one which touches 
fundamentals – does the Bible still speak to us today and if so how ? 





church activities before they have fully repented and changed. Foodbank - perhaps, although some 
workers might not want to be left alone with someone whose character was suspect; the creche is 
probably out of the question  This is an area which needs to be thought through   
 
F3 :  Is communion open to them ?  the bishops' letter is clear that for our Anglican brethren and 
sisters Holy Communion of open to "whosoever will" .   An "open table" has long been a rallying cry 
for many non conformist churches and networks but the invitation has been to "all who love the Lord", 
and many non-conformist groups might be unwilling to welcome round the table those who are in 
unrepented sin   The key Scriptures are in 1 Corinthians 11   In verse 28 Paul urges Christians to  
"examine themselves" before taking part in the Supper.  The clear implication is that we need to 
ensure that people are not joining in without at least some attempt to be clear of open sin or bad 
attitudes   By failing to "discern the body of Christ" there are consequences of a physical nature to 
avoid scandal (1 Cor 11.30-31)   
 
Although communion is not mentioned as such, it may be hinted at in 1 Corinthians 5.9-11.   Members 
of the local church are told not to associate with "sexually immoral people" which is clarified to show 
that Paul has in mind people within the church fold  ie someone who claims to be a church member 
but has unrepented sexual sins   This "ban" even extends to not eating with them - this may refer to 
ordinary meals, but if it does then certainly it also included the Lord's Supper, since this is the closest 
Christians come to each other in fellowship.  
 
A G Clarke represents a common attitude among Brethren assemblies, probably echoed in many 
other evangelical non-conformist churches, that when approaching the Communion "it is certainly 
not consistent with godly order to issue a general invitation to an assembled company for anyone who 
wishes to participate.  There should be real personal exercise of heart on the part of each believer 
concerned" (Clarke, 1962    p.31) .  The traditional Anglican prayer book (1662) includes in the 
Communion service an invitation to the congregation to partake which mirrors Clarke's words:   
Ye that do truly and earnestly repent you of your sins, and are in love and charity with your 
neighbours, and intend to lead a new life, following the commandments of God, and walking from 
henceforth in his holy ways;  Draw near......" 
 
So while canon law may not give local churches the power to exclude anyone from the Lord's table, 
there is plenty of exhortation that communion is not a casual event but needs to be approached with 
reverence and recognition of the importance of sanctification    Can we relax if someone of known 
continual sinful practice and thinking takes part in the most sacred Christian ceremony as if it is of no 
consequence ?  
 
F4 :  Can they take part in positions of leadership ?  We already have people, declaring 
themselves to be LGBT, in positions of pastoral leadership in some Anglican churches (and in the 
USA, a bishop) and some other denominations are similarly placed   Others, such as the Pentecostal 
churches, would not accept an ordained minister, elder or deacon who identified as LGBT. What does 
the Bible say?  
 
First of all we have to establish that the Scriptures see leaders in the church as being a gift of the 
risen and ascended Christ   In Ephesians 4 the "ministry gifts" are "given as Christ apportioned it "  
(Eph 4.7) .  The offices in the church (elders and deacons) are appointed on apostolic authority (Acts 
6.3-4; Titus 1.5) as opposed to the gifted ministries of apostles, prophets, evangelists etc, but they all  
have a requirement to be godly.   The original "deacons" were to be "full of the Spirit and wisdom" 
(Acts 6 3) and later an elder was to be "above reproach, married only once, temperate, sensible, 
respectable, hospitable, an apt teacher, not a drunkard, not violent but gentle " ( 1 Tim 3 2-3)  A 
similar requirement was held up for deacons (1 Tim 3.8).  Titus is told to appoint elders who are 
"blameless, married only once, whose children are believers, not accused of debauchery and not 
rebellious”(Titus  1.6).  There is a long list here which is worth reading !! 
 
The clear teaching here is that for church leadership, exercising pastoral care and administering 
church affairs, it is not good enough to appoint / ordain / "set in" anyone, however intelligent, learned 
and persuasive. They need to be living - in public as well as in private - holy lives.  Something of 
these sentiments is echoed in the Anglican service for ordination of priests (1662 prayer book). The 
bishop addresses the ordinands and includes these words:   "that by daily reading and weighing of 
the Scriptures, ye may wax riper and stronger in your Ministry; and that ye may so endeavour 



yourselves, from time to time, to sanctify the lives of you and yours, and to fashion them after the Rule 
and Doctrine of Christ, that ye may be a wholesome and godly example and pattern for the people to 
follow"   The clear message here is that those who undertake leadership of God's people need to be 
righteous or at least make a very determined effort to ensure that they and their families follow the 
level of holiness outlined in Scripture.  
 
F5 :  Counselling and pastoral care issues  :   Whatever attitude is taken on whether LGBT people 
can participate in church activities or even leadership, there is likely to be a need for some form of 
counselling, including prayer and use of Scripture     In dealing with this it is important to distinguish 
the different types of LGBT person and their characteristics.  Mark Yarhouse has made a helpful 
classification for counselling purposes as follows (Collins 2007  p.377) : 
  
 1   Those with a same-sex attraction - this is a broad group which includes those who are 
       openly gay or lesbian but also those who at some time, maybe when young or during a 
       period of life when heterosexual companionship was not available, have engaged in 
       same sex activities giving sexual stimulation.   This category will move into heterosexual 
       relationship as they grow older and probably keep any homosexual "past" hidden   
 
 2   Those with homosexual orientation - they feel attracted to people of the same sex, maybe 
       in addition to opposite sex attraction, but they do not act on those feelings and, again, 
       probably keep their feelings to themselves.  This is  similar to the way many heterosexual 
       men may be stimulated by the presence of an attractive younger female or by 
       pornographic images, yet do not allow it to lead to action  
 
 3.  Those with gay / lesbian identity - they are open in their attitudes and will either have a 
       regular relationship or frequent "gay bars" or other places where they can find like 
       minded individuals.  
 
From the point of view of pastoral care and the general attitude we need to adopt to LGBT people, 
those who feel homosexual attractions or may have indulged in the distant past but want to forget 
it, will be not much different from those we find in most churches (including, maybe ourselves ???!), 
facing temptations and unedifying thought patterns but who recognise Paul's problem in Romans 
7 21 24 and rejoice in his conclusion in verse 25.  One of the major problems Christians have over 
LGBT people is to regard them as somehow especially "bad" when in reality they are no different from 
those who fall for other "sins of the flesh" such as adultery or general promiscuity, or those who have 
problems with alcohol or drug addiction, those who gossip and spread rumours (churches usually 
have a few of those!), pride and self-grandisement (a persistent problem with church leaders) and a 
multitude of other sins and misdemeanors.  
 
Those who have recognised feelings but keep them under control may need to be encouraged to 
recognise those feelings and seek prayer for God's grace and power to overcome them.  Some 
people come to saving faith in Jesus and maybe baptism in the Holy Spirit and find that the "old man" 
is evicted from their hearts and minds - others find it is still a struggle.   We believe that God's grace is 
sufficient   Some will harbour thoughts and feelings which are similar to those Jesus had in mind in 
Matthew 5 27-30 ie there can be "lust" in the heart which is as bad as that in reality   Those who are 
controlled by urges and thoughts which they struggle to control need counselling and prayer and 
maybe advice on how to deal with these.   
 
Those who are active in same sex relationships present a different and more difficult problem  In our 
model of the woman caught in adultery, we have to say "If you repent, Jesus does not condemn you, 
but go and sin no more" .   To feel generally attracted to people of the same sex is not in itself sinful 
since we all are tempted - the importance is to learn to resist that temptation.  
 
This is where the church's approach is likely to be at variance with that of secular counselling and 
care practices   Siobhan Canavan and Seamus Prior have written as advice for social workers that 
those "...with strong faith beliefs which condemn homosexuality need to address how they can 
promote the healthy sexual development of their lesbian, gay, bisexual or transgender service users"  
(Davis M  2013   p.61) . A Christian counsellor would have difficulty in promoting "healthy" sexual 
development other than that which is heterosexual and in a pair bonding   To help people develop 
same sex or bi-sexual relationships would be to encourage a sinful and unhealthy pair bonding   



 
As noted above when we discussed current attitudes to homosexuality, psychological counselling is 
no longer available from NHS and other state health agencies to effect a "cure" since it is no longer 
considered politically correct to regard it as a mental weakness. There is a mental condition 
associated with gender uncertainty (gender dysphoria) but whether an NHS clinic would dare apply 
techniques to "cure " it is uncertain.  Here is a gap for the churches to fill, because a gay or lesbian 
individual who recognises that their actions are  "wrong" (they may not use the term "sin") and their 
feelings unhealthy, will have difficulty finding counselling which will encourage them out of their 
problems in the secular facilities   As with foodbanks and much social need counselling, it is the 
churches which have to step into the breach.  
 
F6 :  The Approach to Counselling :  It is probably unlikely that in Burntwood we will get many 
LGBT people in our churches but we will certainly get some because they live in the town  There 
needs to be some expectation, therefore, that specific counselling skills will be needed and, as 
discussed below, this might best be undertaken as a joint enterprise.   
 
General Structure of LGBT counselling :   when we come across someone in our churches who 
identifies as LGBT or similar (a lot of different words and expressions are used), I would suggest that 
the general approach will be the same as for anyone with a problem, whether moral or life related, ie 
1. They are invited to talk things through in a comfortable and welcoming environment – with our    

new friend doing most of the talking 
2. We ask questions to enable us to understand where they are “coming from” and establish a 

rapport 
3  They will probably recognise that their lifestyle is not approved by Christians which is why they 

know it is a problem, but we can gently introduce some Scriptures and offer to pray with them 
4. If we feel able and confident we can proceed (perhaps on a future occasion) to explain the 

problem their lifestyle brings in the context of the Christian disciple’s walk with God.  How 
effective this is will depend on whether or not they are “born again” or simply enquiring    

5  We may prefer to signpost them to agencies dealing with these problems as we would for drug 
addicts and alcoholics. 

 
Please note that I am not recommending trying to cast out demons, threatening people with Hell fire 
or asking them to leave the church and never darken the doors again!  Jesus was gentle with all 
types of people, whatever their deeds and thoughts, and so should we be   
 
 
Specific counselling approaches :   Most churches other than the very large ones will find the arrival of 
someone in the LGBT+ category as something of a challenge and yet it is a challenge we need to 
accept, In counselling and praying with such folk there is a need for acceptance and a genuine need 
to help them find God’s way for their lives, but this may well involve signposting them to specialist 
counsellors or organisations.   
 
However, the different types of sexual lifestyle will need different approaches and the following are 
suggestions of how we might proceed (I have no personal experience of this type of counselling, so 
this is based on fundamental counselling principles and the writings of others). 

 
a): Lesbian/ Gay – our friend will realise that his/her lifestyle is a problem in the church and may be 
apologetic, assertive or “matter of fact” depending on their personality and attitudes.  They will 
probably maintain that they are born gay/lesbian and that there is nothing to be done about it and the 
key approach from us is to share with them the understanding that being “gay” in feelings does not 
mean that we must be actively gay.  Sam Allberry’s autobiographical discussion in “Is God Anti-Gay” 
might be useful here. The emphasis could be on what they might become in God (celibate if need be 
or seek the power of the Holy Spirit to develop appropriate heterosexual feelings) rather than 
condemning them   God loves them as they are, but His love may want them to change what they do 
and how they think   They can develop a more Biblical lifestyle through the power of the Holy Spirit  
 
b): Bisexual – this is more difficult and there is probably an element of sexual promiscuity with 
mulltiple partners, making counselling more complex.  At least one resident of Burntwood I have 
talked with describes themselves as “of mixed sex”, whatever that means !  If we can avoid evolution 



and dinosaurs, some sharing of Genesis 1-3 and the ideal of one man and one woman as helpmeets 
for each other could be helpful 
 
c): Transgender – this is even more of a problem, especially if the individual has already had some 
medical treatment. There are clearly no direct Scriptures other than those relating to cross-dressing,  
deception and false dealing, but they might respond that they are being true to themselves despite 
their physical characteristics   “You can be what you want to be” is the modern mantra and the further 
a person has gone down the road towards an official gender change the more difficult a conversation 
can be  The main focus might be to seek to show them that God loves them as they are, has made 
them as they are and He wants them to respond to Him and serve Him as they are.  So if they are 
physically a “bloke” but with interests and characteristics more often associated with women, they can 
be encouraged, with prayer, to live like that  in their real gender but being comfortable in the gifting 
and personality traits God has given them  The Evangelical Alliance report (see bibliography) provides 
valuable reading  
 
In all we need to show God’s love for all people, His willingness to show His great Grace and to 
forgive all of us our sins and strengthen us by His Holy Spirit to live lives worthy of Him 
 
 

G:   CONCLUSION -  HOW CHURCHES and PARA-CHURCH ORGANISATIONS CAN BE  
       UNITED ON THIS and RELATED ISSUES 
 
G1 : Coming to a common approach :  While the letter which initiated this document  has come 
from local leaders in the Church of England if will clearly impact on other churches, especially where, 
as in Burntwood, we work together in worship, outreach and community action       
 
The major denominations have adopted different attitudes to LGBT people.  On the whole 
conservative evangelicals in the broader denominations such as the Church of England, and 
denominations which are committed to a conservative evangelical theology, have – with a few 
exceptions  adopted the attitude that gay and lesbian sex, whether promiscuous or as part of a 
partnership, is sinful and probably so is gender change   Nevertheless, as Jesus welcomed sinners, 
they would welcome such people, but would expect them to get help, repent and change.  Practically 
all Pentecostal denominations adopt this approach (Elim prohibits ministers from performing same-
sex marriage), as do the Brethren, most “new stream” networks, most Baptists (especially in the 
USA),  and traditional reformed churches    In the UK, the URC and the Methodist churches have 
tended in recent years to emphasise the “welcome” aspect and have generally accepted gay and 
lesbian people not just as members but as ministers, and offer some form of “blessing” for same-sex 
partnerships.  The Roman Catholic Church has been strong in resisting attempts to accept gay and 
lesbian members (see Appendix B) although some statements by Pope Francis recently have 
suggested that there may be some easing of attitudes.  For the Church of England the Lambeth 
Conference of 1998 described homosexuality as “incompatible with Scripture” but a lot has happened 
in Anglican circles since, with major splits threatening across the Anglican Communion world-wide. 
 
We could hopefully start at least with an agreement to welcome LGBT people as we would anyone 
else and be prepared to befriend them and listen to their stories.   There may be uncertainties for 
about how they might react in certain circumstances, but Jesus mixed with all types and so must we   
As with any new person in our churches, we can share our testimonies, pray and study the Word 
together and seek God’s guidance.  If they are not yet believers or have only come to faith recently, 
an Alpha course might help.  I firmly believe that if we seek God together in sincerity He will guide us 
into all truth. 
 
  
G 2 : Developing a team of pastoral counsellors :   it is unlikely that any one congregation will have 
the resources to counsel those with different problems, especially those we have discussed here.  As 
a result it might be useful to pool resources and develop a team of those with pastoral care ministry 
who can gain expertise in helping people with specific sexuality and gender problems   
 
We do have people with counselling experience and at least one of our members is currently on 
a high level counselling course.  It may be that we need to pool the resources of our churches and 



denominations and encourage some specialist training - maybe getting in someone to undertake 
training for a group or send a small team away for such training   Although traditionally sinners do 
come under conviction as a  result of inspired preaching,  Bible bashing from the pulpit is less likely to     
bring about conviction and a desire to change than loving and friendly counselling sessions with 
prayer, use of the Scriptures, and a receptive atmosphere.   
 
G 3 : Establishing the Kingdom of God in Burntwood :  Following the woman caught in adultery as 
our model (John 8 3-11) it is suggested that we approach the LGBT visitor to our meetings, as we 
might any visitor who was involved in obvious sin, ie on Kingdom principles as outlined in that story:  
 
1.   Jesus "writes in the sand" - He is not rushed into words or action.  Sometimes we just have to 
       welcome and get to know people first  one of the key principles of counselling is "shut up and 
       listen"  
2    He established that the teachers of the law and Pharisees were as much sinners as the woman 
      standing in front of them - there is no room for hypocrisy. 
3.   Jesus established that none of them could condemn her, since they were all sinners on their own 
      admission 
4    Jesus forgave her - "neither do I condemn you"   We need to explain and show the forgiveness of 
      Jesus    The Gospel is about God's grace and forgiveness, love and not judgement   
5.   Jesus sends her away with the words "Go and sin no more" .      He recognises that what she 
      had been doing was sinful, but she was now forgiven - and after salvation comes sanctification 
      so she needs to sin no more.  
 
 
G4 :  A Final Challenge 
I have studied the relevant scriptures on homosexuality as you have seen above, and below in 
Appendix A, although I cannot claim that it has been exhaustive and I do not claim the Biblical 
scholarship to pronounce on these issues  However, my conclusion, for what it is worth, is that while 
for each passage of Scripture  studied there might be quibbles and loopholes (eg that the Sodom 
incident was more about hospitality than sex), taken together there is a conclusive theme, ie that the 
Biblical record does not show approval of homosexual activities – rather disapproval.  Matt’s talk to St 
John’s church on the relevant texts is a good and clear attempt to find alternatives and is worth 
listening to (download from St John’s Community Church website)   However  at the end of the day, 
appeals to “context”, as noted earlier, can become pretexts and arguments that Biblical morals were 
intended for the communities of Biblical times only, suggest, unless any specific circumstances are 
clearly in evidence such as temple rituals, that someone is trying to avoid the teaching of Scripture..  
There are 8 passages of Scripture relating to same-sex activities, ie 8 different contexts and yet the 
message is the same in each.  It is difficult to prove that God approves of gay and lesbian activities. 
 
So I suggest that we face a few Biblical facts (ie statements which I trust are not opinion but fair 
description of what is  said):   
 
1. The Bible indicates that God does not approve of  homosexual relationships.  I have failed to find 

a commentator who suggests that any of the 8 key texts, even when other issues are taken into 
account, mean anything else   Of course, those of a liberal theological persuasion might feel that 
it does not matter in the 21st century, as they do not see the Bible as the infallible Word of God. 

2. There are NO texts which suggest that God might approve of homosexual activities.  This is in 
contrast to some other issues such as the place of women in the church and dietary laws. 

3  There are NO incidents of people indulging in homosexual acts with approval in the whole of 
Scripture (again, compare the women in church issue) 

4. The church for 2,000 years has, with very few exceptions, accepted the scriptural teaching on 
homosexuality and until recently most countries banned or restricted it. 

5. The Church of England in the Lambeth Conference of 1998 found thst homosexuality is 
“incompatible with Scripture”   The Roman Catholic Church has consistently made similar 
comments and the Evangelical Alliance has also come to the same conclusion  

 
Conclusions: 
What, brothers and sisters, has changed ? Have the Scriptures changed ?  Have we got it all wrong 
for 2,000 years ?  Or are we giving in to the pressures of political correctness ? 
 



 
God does not look at facebook or twitter before deciding what is right and wrong   As we seek to find 
God’s will and His standards of righteousness, I suggest that we focus on the Word of God and not 
the world of social media, trendy theology and political pressure.  I suggest that only by recognising 
God’s attitude to any activity or way of thinking can we get alongside people with prayer and 
counselling, so bringing them into the full Grace and Love of God for salvation or sanctification.  
God’s love is not mushy or  sentimental, but the love of a father seeking to redeem and develop His 
children  
 
In conclusion, it is suggested that the way forward is to welcome individuals who appear in our church 
porches, food bank centres or just turn up in our street.  We love them as God loves them.    Let’s be 
like Jesus  keeping God’s righteous standards yet also showing His righteous Calvary sized love  
Chick Yuill can be quoted again as a conclusion   he writes of Jesus that he " believed in, taught to 
others, and lived out a holiness which was infectious; the kind of holiness that eat with sinners, that 
sought out the company of the marginalised and that ultimately took him to the cross "  (Yuill 2008  

p.55)   .       Let us go and do likewise in Burntwood.  
 
 
 
Dr Ian Hopkins   
Secretary, Burntwood Youth for Christ  
for Churches Together in Burntwood  
Revised January 2020 
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 APPENDIX   A          :         ROMANS 1.24 32 

 
Since Paul's discussion of same-sex activities in Romans 1 represents the clearest and most 
passionate denunciation of homosexuality in the Bible, it may be worth giving it a little closer study in 
order to be sure that we are clear on the text and its meaning.  The discussion below depends heavily 
on those commentaries which I have to hand and so is limited but there is, I think, enough to go on for 
now  The text here is from the  NRSV, which many scholars consider to be the most accurate English 
translation we have.  
 
Romans 1    
24   Therefore God gave them up in the lusts of their hearts to impurity, to the degrading of their bodies   
among themselves, 25  because they exchanged the truth about God for a lie and worshipped and served the 
creature rather than the Creator, who is blessed forever !  Amen   
26  For this reason God gave them up to degrading passions. Their women exchanged natural intercourse for 
unnatural   27  and in the same way also the men, giving up natural intercourse with women, were consumed 
with passion for one another  Men committed shameless acts with men and received in their own persons the 
due penalty for their error. 
28 And since they did not see fit to acknowledge God, God gave them up to a debased mind and to things that 
should not be done.  29  They were filled with every kind of wickedness, evil, covetousness, malice.  Full of 
envy, murder, strife, deceit, craftiness, they are gossips, 30  slanderers, God-haters, insolent, haughty, boastful, 
inventors of evil, rebellious toward parents, 31 foolish, faithless, heartless, ruthless.  32  They know God's 
decree, that those who practice such things deserve to die - yet they not only do them but even applaud others 
who practice them.  
 
Who did Paul have in mind when writing these words ?  in verses 19-20 Paul is establshing that the 
Gentiles could not offer an excuse for sinful behaviour that they did not know God    Most thinking 
men of the time considered that there was a creator God and could infer from this that this God 
should be honoured (NRSV Study Bible notes) . The old 19th C commentator, Albert Barnes interprets 
this as sayng that the Gentiles had enough knowledge of God to know better than to worship idols 
imitating animals   Another older writer concludes "they knew enough of God to know that thanks and 
praise were due to Him; but neither of these did they offer"    (Sanday)    Shreiner places emphasis on 
the  "without excuse", arguing that while such "general revelation" does not bring salvation, there was 
enough evidence for people to make some effort to seek after God (ESV notes). 



 
The immorality of the pagan world has been well documented outside the Bible  What Paul does is 
link it with rejection of God and idolatry   This may be an echo of the apocryphal book Wisdom of 
Solomon where we read: : For the idea of making idols was the beginning of fornication, and the 
invention of them was the corruption of life  (Wisdom 14.12   NRSV) . Compared with his speech at 
Athens when Paul was encouraging unbelievers to use what instinctive knowledge of God they had to 
seek for truth, here he is describing how their persistent refusal to follow what they did know, led to 
moral corruption and sin  
 
What were they engaged in ?  Paul describes their activities as "degrading passions" and, to be more 
specific, spells out that women gave up "natural" sexual activities with men for the "unnatural” - 
presumably with other women    Men likewise gave up normal sexual relations with women  and took 
part in sexual acts with other men    This is a clear description of lesbian and "gay" activities   Barnes 
passes over the womens' activities quickly as  "it would not be proper to specify" what they might be 
up to, but he discusses their menfolk a little more using the blunt word "sodomy".  He also speculates 
whether pederasty (sexual abuse of young boys) was intended, and argues that it was so common in 
the Greek and Roman worlds and even beyond, that it is likely to have been in mind (Barnes)  The 
theme is taken up by some other commentators, including Cranfield, since the act of homosexual 
abuse of young boys was widespread and even encouraged in parts of contemporary non-Jewish 
cultures. This may have been in Paul's mind but the Biblical text does not support it.  
 
Keck (NRSV Study Bible notes) repeats the suggestion and also mentions the idea that  Paul is 
specifically being critical of homosexual activities by people who are normally heterosexual  the idea 
that as a result of denying God they declined in moral standards from "normal" to unnatural activities   
Paul seems to be saying, if Keck is right, that such activities are regarded as a perversion and 
immoral.  We can look at 1 Corinthians 6.9 where there is a list of those who "will not inherit the 
Kingdom of God", not identical to that in Romans 1.26-32, but similar in pattern.  Here the list starts 
with πόρνοί (fornicators (AV, NRSV,); the immoral (RSV); sexually immoral (ESV) ) followed by 
είδωλολάτραί (idolaters),  then μοίχοί (adulterers)    
 
We then get reference to homosexual activities in an interesting phrase which the RSV simply renders 
"sexual perverts" but  this glosses over the detail.  There are two words used by Paul here - μαλακί 
and άρσενκοίταί   Translators have had "fun" with these but basically they refer to the submissive and 
assertive partners in male homosexual acts  The AV translation is "nor effeminate, nor abusers of 
themselves with mankind"; The NRSV translates as "male prostitutes, sodomites" , the ESV "men 
who practise homosexuality" and the RSV simply "sexual perverts" . The New International translation 
is very basic - "men who have sex with men" .The word μαλακί means "soft" but has this extended 
meaning of "persons in general who are guilty of addiction to sins of the flesh" (Vine - Expository 
Words = "effeminate")  and specifically to the submissive in a "gay" encounter  The word άρσενκοίταί 
refers more generally to homosexual activities and in context here with the dominant partner in such 
activities. This is a word which seems to have been “invented” by Paul but based on some usage of 
its constituent parts in the Septuagint. 
 
Consequently if we take 1 Corinthians 6.9 alongside Romans 1 26-7 we can clearly see that 
homosexual acts are regarded, along with adultery and other "sins of the flesh" as offensive to God 
and signs of a person outside the Kingdom of God. It has been suggested that the use of the word 
“natural” (v26) is also used  by Paul in his instructions relating to length of hair (1 Cor 11.14) but 
however we may interpret that (and it is probably related to gender identity), in Romans 1 and in Jude 
the word suggests that “natural” equals “normal” or consistent with natural law   There is no possibility 
of seeing what is described in Romans 1 and 1 Corinthians 6 as anything other than "gay" and/or 
"lesbian" acts.  
 
Why did God "give them up" ?   God "gave them up" not only because of their impure thoughts and 
actions but because of their idolatry (v24 25)  The people of Athens at least had an altar to the 
unknown god but most groups of people worshipped animals, birds or even sea creatures. Instead of 
seeking a glorious god they worshipped His creation. F F Bruce suggests that the pictures of 
creatures worshipped in verse 23 reflects the categories of creatures in the Biblical account of 
creation (Bruce TNTC).  Paul says that although they claimed wisdom (he perhaps especially had the 
Greek teachers and thinkers in mind) they became fools (v22)   
 





Cranfield comments on that last verse that it would appear that those who watch and encourage such 
acts "make a deliberate contribution to the establishment of a public opinion favourable to vice and 
thereby promote the corruption of an unnumbered multitude" (ICC Shorter Commentary v 32)      
 
However, Dodd gives a chink of encouragement  He admits that the passage shows that rather than 
the worst horror being to "fall into the hands of the living God" (Hebrews 10.31) it is worse to fall out of 
God's hands and be left to the world's evil and its inevitable retribution   However, God is patient and 
longsuffering (Romans 9 22) and loves men despite their sins "and through Christ saves them"   The 
invitation of John 3 16 is always there    Paul has more to write about sin, rebellion and judgment but 
he does so in order to reach the core of the Gospel, the good news of Jesus Christ.   Concluding that 
"all have sinned and fallen short of the glory of God" (Rom 3.23)  he declares "they are now justified by 
his grace as a gift, through the redemption that is in Christ Jesus " (Rom 3.24)  
 
The whole of the first two chapters of Romans is a great indictment of the human race in its attitude to 
God, not just the Jews (who get the "treatment" later) but the Gentiles.   Paul was writing to a church 
which was largely, although not entirely, gentile and makes it very clear that while the Jews failed to 
keep the law, gentiles also failed.  On homosexuality and gender issues, which is our key  topic here, 
the Jews were failing to avoid the prohibitions in the Torah but the Gentiles were failing by their own 
standards, and what is more, failing "big time"    Cranfield's point on verse 32 is significant - it is a 
warning that it is not good enough to stand back while others "do" what they want to do, we need to 
avoid being encouragers and by-standers.   This is a challenge to the church in the 21st century and 
we cannot hide and avoid it.    
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APPENDIX B : Summary of “Ministry to Persons with a Homosexual  
                         Inclination” 

(US Conference of Catholic Bishops   2006)    
 

  This is a summary of the main points of the American RC position in 2006: 
 
➢ Same sex sexual activity is morally wrong and sinful and under no circumstances can it 

be approved 
 

➢ There is a distinction between homosexual acts and having a homosexual inclination. The 
former is always objectively sinful and the latter is not. 
 

➢ Simply possessing such inclination does not constitute a sin, at least to the extent that it is 
beyond one’s control.  Acting on such inclinations, however, is always wrong. 
 



➢ Despite the inclination the person is not as a whole disordered or rejected by God and  
the Church 
 

➢ All people are created in the image and likeness of God and thus possess an innate human 
dignity that must be acknowledged and respected. 
 

➢ The fact that homosexual acts are immoral may never be used to justify violence or unjust 
discrimination or malice in speech or action  
  
 

 ---------------------------------------------------------------- 
 
 

APPENDIX  C : TEXT of the NASHVILLE STATEMENT on SEXUALITY   2017 
       

“Know that the LORD Himself is God;   

It is He who has made us, and not we ourselves ”  

-Psalm 100:3  

  

  

Preamble  

Evangelical Christians at the dawn of the twenty-first century find themselves living in a period of 
historic transition. As Western culture has become increasingly post-Christian, it has embarked upon 
a massive revision of what it means to be a human being  By and large the spirit of our age no 
longer discerns or delights in the beauty of God’s design for human life  Many deny that God created 
human beings for his glory, and that his good purposes for us include our personal and physical 
design as male and female. It is common to think that human identity as male and female is not part 
of God’s beautiful plan, but is, rather, an expression of an individual’s autonomous preferences. The 
pathway to full and lasting joy through God’s good design for his creatures is thus replaced by the 
path of shortsighted alternatives that, sooner or later, ruin human life and dishonor God   
  

This secular spirit of our age presents a great challenge to the Christian church  Will the church of 
the Lord Jesus Christ lose her biblical conviction, clarity, and courage, and blend into the spirit of the 
age? Or will she hold fast to the word of life, draw courage from Jesus, and unashamedly proclaim 
his way as the way of life? Will she maintain her clear, counter-cultural witness to a world that seems 
bent on ruin?  
  

We are persuaded that faithfulness in our generation means declaring once again the true story of 
the world and of our place in it—particularly as male and female  Christian Scripture teaches that 
there is but one God who alone is Creator and Lord of all. To him alone, every person owes 
gladhearted thanksgiving, heart-felt praise, and total allegiance. This is the path not only of glorifying 
God, but of knowing ourselves  To forget our Creator is to forget who we are, for he made us for 
himself  And we cannot know ourselves truly without truly knowing him who made us  We did not 
make ourselves. We are not our own  Our true identity, as male and female persons, is given by 
God. It is not only foolish, but hopeless, to try to make ourselves what God did not create us to be.   
  

We believe that God’s design for his creation and his way of salvation serve to bring him the 
greatest glory and bring us the greatest good. God’s good plan provides us with the greatest 
freedom  Jesus said he came that we might have life and have it in overflowing measure  He is for 
us and not against us  Therefore, in the hope of serving Christ’s church and witnessing publicly to 
the good purposes of God for human sexuality revealed in Christian Scripture, we offer the following 
affirmations and denials.  
    

   

Article 1  

WE AFFIRM that God has designed marriage to be a covenantal, sexual, procreative, lifelong union 
of one man and one woman, as husband and wife, and is meant to signify the covenant love 
between Christ and his bride the church.  



WE DENY that God has designed marriage to be a homosexual, polygamous, or polyamorous 
relationship  We also deny that marriage is a mere human contract rather than a covenant made 
before God   
  

Article 2  

WE AFFIRM that God’s revealed will for all people is chastity outside of marriage and fidelity within 
marriage.  
WE DENY that any affections, desires, or commitments ever justify sexual intercourse before or 
outside marriage; nor do they justify any form of sexual immorality.  
  

Article 3  

WE AFFIRM that God created Adam and Eve, the first human beings, in his own image, equal 
before God as persons, and distinct as male and female.  
WE DENY that the divinely ordained differences between male and female render them unequal in 
dignity or worth.  
  

Article 4  

WE AFFIRM that divinely ordained differences between male and female reflect God’s original 
creation design and are meant for human good and human flourishing.  
WE DENY that such differences are a result of the Fall or are a tragedy to be overcome.  
  

Article 5  

WE AFFIRM that the differences between male and female reproductive structures are integral to 
God’s design for self-conception as male or female.  
WE DENY that physical anomalies or psychological conditions nullify the God-appointed link 
between biological sex and self-conception as male or female   
  

Article 6   

WE AFFIRM that those born with a physical disorder of sex development are created in the image of 
God and have dignity and worth equal to all other image-bearers. They are acknowledged by our 
Lord Jesus in his words about “eunuchs who were born that way from their mother's womb ” With all 
others they are welcome as faithful followers of Jesus Christ and should embrace their biological sex 
insofar as it may be known.  
WE DENY that ambiguities related to a person’s biological sex render one incapable of living a 
fruitful life in joyful obedience to Christ   
  

Article 7  

WE AFFIRM that self-conception as male or female should be defined by God’s holy purposes in 
creation and redemption as revealed in Scripture    
WE DENY that adopting a homosexual or transgender self-conception is consistent with God’s holy 
purposes in creation and redemption.    
  

Article 8  

WE AFFIRM that people who experience sexual attraction for the same sex may live a rich and 
fruitful life pleasing to God through faith in Jesus Christ, as they, like all Christians, walk in purity of 
life.  
WE DENY that sexual attraction for the same sex is part of the natural goodness of God’s original 
creation, or that it puts a person outside the hope of the gospel   
  

Article 9  

WE AFFIRM that sin distorts sexual desires by directing them away from the marriage covenant and 
toward sexual immorality— a distortion that includes both heterosexual and homosexual immorality.  
WE DENY that an enduring pattern of desire for sexual immorality justifies sexually immoral 
behavior.  
  

Article 10  

WE AFFIRM that it is sinful to approve of homosexual immorality or transgenderism and that such 
approval constitutes an essential departure from Christian faithfulness and witness. WE DENY 



that the approval of homosexual immorality or transgenderism is a matter of moral indifference 
about which otherwise faithful Christians should agree to disagree   
  

Article 11  

WE AFFIRM our duty to speak the truth in love at all times, including when we speak to or about one 
another as male or female   
WE DENY any obligation to speak in such ways that dishonor God’s design of his imagebearers as 
male and female.  
  

Article 12  

WE AFFIRM that the grace of God in Christ gives both merciful pardon and transforming power, and 
that this pardon and power enable a follower of Jesus to put to death sinful desires and to walk in a 
manner worthy of the Lord.  
WE DENY that the grace of God in Christ is insufficient to forgive all sexual sins and to give power 
for holiness to every believer who feels drawn into sexual sin   
  

Article 13  

WE AFFIRM that the grace of God in Christ enables sinners to forsake transgender selfconceptions 
and by divine forbearance to accept the God-ordained link between one’s biological sex and one’s 
self-conception as male or female.  
WE DENY that the grace of God in Christ sanctions self-conceptions that are at odds with God’s 
revealed will   
  

Article 14  

WE AFFIRM that Christ Jesus has come into the world to save sinners and that through Christ’s 
death and resurrection forgiveness of sins and eternal life are available to every person who repents 
of sin and trusts in Christ alone as Savior, Lord, and supreme treasure.   
WE DENY that the Lord’s arm is too short to save or that any sinner is beyond his reach.  
    

     

 

 APPENDIX   D  :  SUMMARY of CONCLUSIONS of CONGREGATION 

 for CATHOLIC EDUCATION:     “Male and Female : He created them” 

         Vatican City    2019 

 
          Selected Extracts  (with original paragraph numbers) 

Description of Current Theory 

2. The context in which the mission of education is carried out is characterised by challenges 

emerging from various forms of ideology that is given the general name “gender theory” which “denies 

the difference  and reciprocity  in nature of a man and a woman and envisages a society without 

sexual differences, thereby eliminating the anthropological basis of the family 

 

4   As each person grows “such diversity, linked to the complementarity of the two sexes, allows a 
thorough response to the design of God according to the vocation to which each one is called”.  In the 
light of this, “affective sex education must consider the totality of the person and insist therefore on 
the imagination of the biological, psycho-affective social and spiritual elements”. 
 
8  The 20th Century brought new anthropological theories and with them the beginnings of gender 
theory. These were based on a reading of sexual differentiation  that was strictly sociological, relying 
on a strong emphasis on the freedom of the individual.  In fact, around the middle of the last century, 
a whole series of studies were published which accentuated time and again the role of external 
conditioning, including its influence on determining personality 
 



9.  These schools of thought were united in denying the existence of any original given element in the 
individual, which would precede and at the same time constitute our personal identity, forming the 
necessary basis of everything we do  According to such theories, the only thing that matters in 
personal relationships is the affection between the individuals involved, irrespective of sexual 
difference or procreation which would be seen as irrelevant in the formation of families 
 
10.  Further, it was suggested that one could uphold a theory of a radical separation between gender 
and sex, with the former having priority over the latter   Such a goal was seen as an important stage 
in the evolution of humanity, in which “a society without sexual differences” could be envisaged  
 
11. In this cultural context it is clear that sex and gender are no longer synonyms or interchangeable 
concepts, since they are used to describe two different realities  The concept of gender is 
seen as dependent upon the subjective mindset of each person, who can choose a gender not 
corresponding to his or her biological sex, and therefore with the way others see that person 
(transgenderism). 
 
14.  The idea is presented that  the individual should be able to choose his or her own status, and 
that society should limit itself to guaranteeing this right, and even providing material support  
 
22.  This ideology inspires educational programmes and legislative trends that promote ideas of 
personal identity and affective intimacy that make a radical break with the actual biological difference 
between male and female.  Human identity is confined to the individual’s choice, which can also 
change in time.   These ideas are the expression of a widespread way of thinking and acting in 
today’s culture that confuses genuine freedom with the idea that each individual can act arbitrarily as 
if there were no truths, values and principles to provide guidance, and everything were possible and 
permissible 
 
24.  There are rational arguments to support the centrality of the body as an integrating element of 
personal identity and family relationships  From the point of view of genetics, male cells (which 
contain XY chromosomes) differ, from the very moment of conception, from female cells (with their 
XX chromosomes).   
 
28.  The physiological complementarity of male-female sexual differences assures the necessary 
conditions for procreation   In contrast, only recourse to reproductive technology can allow one of the 
partners in a relationship of two persons of the same sex, to generate offspring, using “in vitro” 
fertilization and a surrogate mother. 
 
31.  Christian anthropology has its roots In the narrative of human origins that appears in the book of 
Genesis, where we read that “God created man in his own image male and female he created 
them” (Gen 1 27).  These words capture not only the essence of the story of creation but also that of 
the life-giving relationship between men and women, which brings them into intimate union with God. 
 
34.  There is a need to reaffirm the metaphysical roots of sexual difference, as an anthropological 
refutation of attempts to negate the male-female duality of human nature, from which the family is 
generated     The denial of this duality not only erases the vision of human beings as the fruit of an 
act of creation but  creates the idea of the human person as a sort of abstraction who “chooses for 
himself what his nature is to be”……But if there is no pre-ordained duality of man and woman in 
creation, then neither is the family any longer a reality established by creation.  Likewise, the child 
has lost the place he had occupied hitherto and the dignity oertaining to him  
 
 
     --------------------------------- 
 
 
 
 
 
 
 
 



   
APPENDIX E  : SOME SECULAR RESEARCH STUDIES on LGBT ISSUES 
 
Gay & Lesbian Issues :  Until relatively recently, homosexuality was also regarded as a form of mental 
illness and provision was available through psychological counselling to help "cure" people of it.  
There was, and is, some evidence that LGBT people suffer more from depression, substance abuse, 
suicide attempts and other psychological problems than the general population  (Collins  2007  p 387), 
although some of this may be the result of having to "hide" their feelings and fear of being "outed"  As 
a result of pressure from social media and politicians it is not regarded as politically correct to hold 
homosexuality as being a mental illness, even at a mild level, so most western countries no longer 
offer counselling help.    
 
There has been quite a lot of research on homosexuality, both from the point of view of how extensive 
it is and also looking at why and how people become LGBT   The Kinsey Reports (1948 & 1953), 
concluded that about 4% of the US population was homosexual and over a third of males had 
participated in at least one homosexual act.  Further, Kinsey reckoned that for white males between 
ages 16 and 55 as many as 10%  were exclusively homosexual  These figures have been disputed, 
however, on the basis that the samples were far from random and included sex offenders   
 
The research on causes of homosexuality is too wide to be discussed here and is more relevant for 
those who have the task of counselling gay and lesbian individuals who wish to move away from that 
lifestyle.  Basically the dispute is between those who see homosexuality as being the product of 
upbringing and home background, especially in the early years; those who see it as having biological 
origins, for example hormone imbalances; and those who see it as genetic    In today's society, the 
gay rights lobby insists that they are "born" homosexual and it is genetic and concludes that therefore 
they can no more change how they feel than a person can change his/her racial characteristics.   The 
evidence for this is a long way off being proven (see Geisler & van Gordon, 2017), but logically if 
homosexual tendencies are inherited so are adulterous desires, sexual abuse,  child abuse, 
addictions and other behavioural problems - in fact we could almost see it as an example of "original 
sin" . Also, the logic suggests that if homosexuality is inherited it is self-destructive, since homosexual 
couples cannot have children by natural means - so the genes will have disappeared a long time ago. 
 
Transgender Issues 
Research has suggested that gender identity is part of the developmental process of children and 
Sandra Benn argues that a sense of gender is apparent by the time children are 3 years old  (Hoffman 

et al  1988  p.221) .  This seems to be largely around what clothes they wear and what toys they play 
with and both of these are largely determined by parents and other carers.   Kohlberg has argued that 
a firm gender identify does not appear until the age of about 6 or 7 when children acquire 
understanding of the "eternal  aspect" of gender ie that it cannot be changed    (Hoffman  1988  p 222)    
Later, as they acquire confidence in their gender, they are able to relax from strict ideas on what 
"boys do" or what "girls wear" and be more adventuresome and prepared to explore other sides of 
their gender personality.  
 
For references see list of sources at the end of the main report. 

 
   ======================================= 
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MBM SUBMISSION TO LAW COMMISSION CONSULTATION ON HATE CRIME LAWS 
 
We welcome the opportunity to respond to the Commission’s consultation on hate crime 
legislation in England and Wales. Our response draws on our scrutiny of the Scottish 
Government’s draft Hate Crime and Public Order (Scotland) Bill (hereafter ‘Scottish Hate 
Crime Bill’) which is currently under consideration in the Scottish Parliament  At the time of 
writing, the Bill has passed Stage 1, having been debated by all MSPs on 15 December 2020. 
It will shortly proceed to Stage 2, when MSPs on the Justice Committee will consider and 
vote on amendments to the Bill from the Scottish Government and opposition MSPs  
 
The observations shared here relate primarily to discussions about including ‘sex’ as a 
protected characteristic in the context of the current wider debate relating to women’s sex-
based rights, and the rights of individuals with transgender identities.   
 
Summary of concerns on Scottish Hate Crime Bill 
Our concerns about the Scottish Hate Crime Bill can be summarised as follows: 
 

• The argument was not convincingly made by the Bracadale Review or the Scottish 
Government that expanding stirring up offences will fill a legislative gap on paper, or 
reduce in practice the number of hate-related attacks on individuals in particular 
groups. Nor do other sources of evidence support this. The main purpose of the 
proposed expansion of stirring up offences appears to be symbolic   

 
• The Scottish Government has not treated with sufficient seriousness the potential 

impacts on freedom of expression of the expansion of stirring up offences.  
 

• There is likely to be a substantial “chilling effect” from the combined effect of (a) 
behaviour only being required to be deemed “abusive” (b) likelihood being a 
sufficient test (c) the much weaker framing of the freedom of expression provision 
(for religion) compared to equivalent existing legislation in England and Wales and 
(d) the extension of freedom of expression protections to only two characteristics 
(religion and sexual orientation). Whilst the Scottish Government has indicated that 
it will seek to amend the Bill to change the legal threshold for stirring up offences, it 
is still far from clear that it will be open to strengthening the freedom of expression 
protections adequately. 

 
• How these provisions will work in relation to transgender identity, where there are 

strongly divergent views about what constitutes ‘hate’, is a particular concern, 
magnified by the absence of a mirror provision for sex   

 
• By increasing the number of characteristics included, the Bill reinforces a hierarchy 

between those characteristics that are protected and those that are not. The longer 
the list of groups included, the stronger the signal sent about the status those who 
are not  We are particularly concerned about the message sent by the omission of 
sex from the same protection as other characteristics, as the list expands. 
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We encourage the Commission to consider our submission to the Scottish Parliament’s 
Justice Committee on the draft bill, which provides greater detail on our concerns in this 
area  Part 2 of the submission considers the Scottish Government’s proposal to extend the 
offence of ‘stirring up hatred’, whilst Part 3 considers the potential impact of the Bill on the 
current debate about sex and gender identity. Part 4 explores our concerns that the effect 
of the Bill will be to deepen the existing hierarchy in hate crime legislation between those 
characteristics that enjoy legal protections, and those that do not. 
 
The following comments are made in response to the questions contained in Chapter 12 of 
the consultation document. 
 
Question 13 
We provisionally propose that a protected category of “women” is more suitable than 
“misogyny”, if sex or gender-based hate crime protection were to be limited to the female 
sex or gender. Do consultees agree? 
 
We share the Commission’s concern that ‘misogyny’ is a term that will not resonate widely, 
and that it differs from the way in which existing hate crime law is framed in that it is not an 
identity characteristic, but rather an example of a form of prejudice. However, the 
Commission should carefully consider using ‘woman’ as a protected category, which is also 
not an identity characteristic  In particular, the Commission should be mindful of the current 
debate about the definition of ‘woman’. In particular, we draw their attention to the judicial 
review of the Scottish Government’s Gender Representation on Public Boards Act 2018 
being brought by the campaign group For Women Scotland.  
 
Question 14 
We provisionally propose a protected category of “sex or gender” rather than choosing 
between either “gender” or “sex” if hate crime protection were to adopt a general approach. 
Do consultees agree? 
 
We would not support such an approach. It is our view that if there is a proposal to include 
women as a protected group under hate crime legislation in ‘gender neutral’ terms, the 
protected characteristic should be ‘sex’ only, not ‘sex or gender’. Decades of research show 
that women suffer discrimination and disadvantage on the basis of sex, and there is 
extensive evidence to demonstrate that sex discrimination remains rife. 
 
Many people may regard these two terms as synonyms  For example, in giving evidence to 
the Justice Committee, Lord Bracadale stated that his original remit was gender, but in the 
context of hate crime, this meant ‘the same thing’ as sex (col. 39). There is however 
increasing acceptance that these terms have distinct meanings   Sex is taken to refer to 
biological characteristics. Indeed, the Commission itself adheres to such an understanding in 
the consultation document. Gender is taken to mean social roles or stereotypes associated 
with someone’s sex  This distinction has been drawn by a number of Ministers of the 
Scottish Government over the past few years as well as women’s groups. 
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The Commission states its own preference for ‘gender’ on the basis that it is “more 
inclusive”, and notes that this was also the preference of the Bracadale Review.  However, 
as noted above, gender was stipulated in the remit (2018: 2), and treated as synonymously 
with sex, rather than as a separate or ‘more inclusive’ concept. We also draw the 
Commission’s attention to recent remarks made during the Stage 1 debate of the Scottish 
Hate Crime Bill, where the Cabinet Secretary for Justice noted that the Scottish Government 
is calling for “a sex aggravator to align with the provision with the Equality Act 2010”.  
 
Other issues 
We have considered some aspects of the Scottish Hate Crime Bill in more detail: 
 
Defining transgender identity in the Hate Crime and Public Order Bill and beyond 
Should Variations in Sex Characteristics be included in the Hate Crime and Public Order Bill? 
The limits of precedent and the special case of racial hatred 
The Hate Crime and Public Order (Scotland) Bill: Views from Scottish policing 
Protecting Speech that Offends: Theory and Practice 
 
About us 
Established in late 2018, MurrayBlackburnMackenzie is an independent policy analysis 
collective, made up of Dr Kath Murray, Lucy Hunter Blackburn and Lisa Mackenzie. Between 
us, we have extensive experience in policy-making, research and communications  
 

MurrayBlackburnMackenzie 
8 January 2021 
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crime laws to make them fairer, and to protect 

women for the first time 
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Dr Laura Higson-Bliss 

Birmingham Law School 
 

Question Addressed: We provisionally propose that gender or sex should be a 
protected characteristic for the purposes of hate crime  Do consultees agree?  

0.0 Executive Summary  

0.1 Hate crime provisions should be updated to reflect misogyny as one of the 
protected characteristics, particularly in an ever-growing technology based world.  
0.2 The current abuse experienced by women online is not being taken seriously by 
actors in the criminal justice system and, in turn, breaches Article 8 and 10 of the 
European Convention on Human Rights and Fundamental Freedoms (ECHR)   
0.3 Being able to record hate instances will offer better protection for women and 
allow for trends to be recorded across England and Wales.  
0.4 Digital literacy skills also need to be embedded in the national curriculum, 
alongside strengthening hate crime provisions         

1.0 Misogyny Online  

1.1 As internet usage has increased, so has the ways in which women can be 

subjected to abuse. Misogyny is a growing trend on social media, where there has 

been a rise in threats of sexual violence, in particular rape, to reduce women’s 

voices.1 Currently, the law does not adequately protect women online, posing a 

significant threat to democracy 2 Recent research by Amnesty International found 

that in the United Kingdom, of those surveyed, 1 in 5 women had experienced abuse 

online and over half stated that the abuse they experienced was misogynistic 3 Yet, 

the prejudiced nature of such comments made online is not taken into consideration 

by law enforcement  For instance, Caroline Criado Perez who was subjected to a 

 
1 See, https://www.amnesty.org.uk/online-abuse-women-widespread [accessed 7 December 2020]  
2 See, https://theconversation com/abuse of-women-mps-is-not-just-a-scandal its-a-threat-to-
democracy-80781 [accessed 7 December 2020]  
3 n 1   
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1.3. The criminal justice system has to distinguish between comments which can be 
considered as merely offensive and therefore protected under Article 10 of the 
ECHR,8 against comments which go beyond free speech to warrant criminal law 
intervention  In turn, the State also has a positive obligation to protect a person’s 
bodily autonomy under Article 8 of the ECHR. The current lack of understanding as 
to the consequences of online abuse by law enforcement means women are having 
to change their online behaviour and are not fully protected or understood by the 
criminal justice system 9 Consequently, we need stronger legal provisions in place to 
ensure Articles 8 and 10 are protected    
 
1.4 By updating hate crime provisions to include misogyny, women will be given 
more leverage when reporting online abuse to authorities. It will also allow for 
trends to be recorded across the whole of England and Wales which, in turn, 
creates more empirical based data for future policymaking. However, enhanced 
protection for women online cannot be achieved through regulation alone. Online 
environments are often reflective of prejudice attitudes that exist throughout society, 
though heighten through the anonymity of the online world. To provide better 
protection for women online, we need to ensure digital literacy skills are 
embedded in the national curriculum,10 alongside citizenship lessons 
exploring prejudice attitudes, in particular misogyny.  
 
2.0 About the Author  

Dr Laura Higson-Bliss is a Teaching Fellow at the University of Birmingham  She has 

recently completed a PhD examining the current criminal law framework and its 

application to conduct carried out via social media  

laurahigsonbliss@gmail com  

l.a.higson-bliss@bham.ac.uk 
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https://theconversation.com/little-mix-member-jesy-nelson-confronts-the-harsh-

realities-of-online-abuse-and-shes-not-alone-123555  

 
8 Handyside v United Kingdom (1976)1 EHRR 737 [49] 
9 See, https://www.amnesty.org/en/latest/news/2017/11/amnesty-reveals-alarming-impact-of-online-
abuse-against-women/ [accessed 7 December 2020] 
10 See, https://theconversation.com/online-abuse-on-facebook-and-twitter-cant-be-solved-by-
regulation alone-89270 [accessed 9 December 2020]  See also, https://theconversation com/little-mix-
member-jesy-nelson-confronts-the-harsh-realities-of-online-abuse-and-shes-not-alone-123555 
[accessed 9 December 2020]   
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Law Commission Review of Hate Crime Laws 

 

Response submitted by Dr Zhraa Alhaboby, University of Wolverhampton 

Z Alhaboby@wlv ac uk 

 

 

• This is a written response to the Law Commission on the Hate Crime Consultation  

• I am providing this response as a researcher in a relevant field and a medical doctor   

• My response focuses on disability, to provide evidence on the prevalence and impact 

of disability hate (online).  

• The references are available at the end of this document. Kindly note that two 

references are under review, in addition to unpublished data. Please contact me for 

further details if needed   

 

Consultation Question 1. 

21.1 We provisionally propose that a single “Hate Crime Act” be used to bring together the 

various reforms to hate crime laws proposed in this paper. This could include: 

• shifting the substantive aggravated offences currently in the CDA 1998 and the 

stirring up hatred offences in parts 3 and 3A of the POA 1986 to the new Hate Crime 

Act; 

• making amendments to the enhanced sentencing provisions (currently in the 

CJA 2003 but planned to move to the Sentencing Code) and the Football (Offences) 

Act 1991; and 

• if a Hate Crime Commissioner is to be introduced, the establishment of this 

office and its powers  

21.2 Do consultees agree that hate crime laws should, as far as practicable, be brought 

together in the form of a single “Hate Crime Act”? 

 

Response: Yes 

The proposed reform tackles the perceived complexity of legislation in hate incidents  This 

reform, in combination with the reform of harmful online communication, will be helpful to 

support the victims of cyber-hate   

In our research, I spoke to disabled participants who experienced online hate incidents  Most 

of the participants perceived ‘complexity’ in their victimisation experiences and formal 

support from the police, and this included difficulties with confusion over legal acts which 

exacerbated the distress triggered by the cyber-victimisation experience  Examples from 

participants responses in two different studies:  

*‘Legal remedies are almost non-existent and the burden of proof is on the victim of 
ostracism/mobbing. I came to understand that complaint procedures are to get rid of the 
complaint not to resolve them  I feel if I had access to legal aid it may have helped 
somewhat for some of the issues. I was also refused advocacy which I believe may have 
helped bring some of the more serious issues to light.’ Participant B12  
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**Police were ill informed and actually saw it as a diversity issue about disability. I had to 
fight them to act under the protection from harassment act 1997  and in interviewing 
others affected, there was gross disability discrimination. (Participant A) 

References: *(1) and **(8) 

 

Consultation Question 2. 

21 3 We provisionally propose that the law should continue to specify protected 

characteristics for the purposes of hate crime laws.  

21 4 Do consultees agree? 

 

Response: Yes 

This response is to support specifying the protected characteristics due to the potential 

severity of harm experienced by certain groups in society as will be demonstrated below.  

 

Consultation Question 3. 

21.5 We provisionally propose that the criteria to determine whether a characteristic is 

included in hate crime laws should be: 

(1) Demonstrable need: evidence that crime based on hostility or prejudice 

towards the group is prevalent  

(2) Additional Harm: there is evidence that criminal targeting based on hostility 

or prejudice towards the characteristic causes additional harm to the victim, 

members of the targeted group, and society more widely. 

(3) Suitability: protection of the characteristic would fit logically within the broader 

offences and sentencing framework, prove workable in practice, represent an 

efficient use of criminal justice resources, and is consistent with the rights of 

others  

21.6 Do consultees agree? 

 

Response: Yes 

This response is focused on demonstrating need and additional harm in disability cyber-hate 

cases   

In my mixed method study with152 participants with long term conditions in the UK, a total of 

102(67.11%) participants had a self reported disability. One in every two people with long 

term conditions was cyber-victimised (45 39%)  Most victims (76 81%) had a self reported 

disability, and the relationship between cyber-victimisation and disability was statistically 

significant (p-value 025018)   

Harm (qualitative): In cases of disability cyber-hate, the harm is evidenced to include 

biomedical aspects and developing complications of the existing health condition, or 

changes to the self management of the health condition or the impairment  The 

psychological impact included emotional harm in addition to the diagnosis of mental health 

conditions secondary to cyber-victimisation. This was complicated by a socioeconomic 

impact such as social isolation, losing employment or issues over disability benefits  There 

was also the wider impact of societal discrimination and exclusion which resulted in distress, 
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loss of trust and also influenced managing the impairment and daily life choices. This was 

demonstrated in the disability discrimination theme, which emerged as a major theme when 

examining the scope and impact of cyber-victimisation of people with long term conditions, 

and was consistent with quantitative results.  

Examples from participants’ responses:  

‘I was diagnosed with anxiety and depression, this increased my daily medication and led 
to mobility problems I had not experienced before’ Participant A230 

‘My depression has made my illness worse, and police have done nothing to stop it even 
with a restraining order, I often get discriminated against online Facebook etc. for not 
working and made fun of but they caused it to get this bad, I live with that every day  it 
made me ill and more ill’ Participant A158 

‘Online and cyber bullying is just the tip of the discrimination people like me face  The 
blame culture in the UK currently is such that ageing and health conditions have become 
socially unacceptable in all aspects of life ’ Participant A168 

‘The stress experienced exacerbates the ME symptoms and depression.  My anxiety levels 
are a lot higher which affects my sleep patterns and appetite   Exhaustion and pain is 
extreme.’ Participant A232 

‘I’ve locked down everything but because I'm an online person,  I work online, I do 
marketing, so  I can't, and I don’t really want to lock myself away, I haven't done anything 
(trembling/crying) ’  Participant B7 

‘One of the things that particularly rolled them up is that I can’t carry shopping from car so 
I use online delivery service umm and they thought that was absolutely disgusting, 
someone living on claiming benefits have their shopping delivered which is abusing a 
person for having shopping delivered because they can’t carry it in and delivery is more 
expensive than going to LIDL is absolutely no different from bullying a disabled person for 
getting a wheel chair which is more expensive than shoes but yeh that’s the kind of people 
they are.’ Participant B3   

‘In some ways because although I am proud to be who I am because of society perceptions 
of mental illness people often mentally have a go at you with things like 'you are such a 
drama queen' or being told that I fake it or I am attention seeking  Very few people know 
what it's like to live life with my illness and very few people appreciate it and how hard it is 
so I often get negativity not just online but in the streets  Mental illness comes with a huge 
stigma’ Participant A375 

‘We get lots of hate towards individual campaigners [ ] That’s a challenge when you are 
administrating a group. You become a target when you tell them off being a racist or ablest, 
and that sort of things [ ] We are just used to it, we just get so much abuse online, just 
for standing up for what our believe is like, and if people disagree with you, you become a 
target, and I don’t understand the mentality behind it’ Participant B8 

‘I was homeless for a while because the council wanted to put me into a flat which, even 
with Housing Benefit, I couldn't afford ’ Participant B6 

 

Harm (quantitative): Among 51 victims, 61.11% of victims reported that experiencing cyber-

victimisation had affected their health condition self management plan  96 08% experienced 

fear and the relationship between fear and perceived cyber-victimisation impact on self

management was statistically significant (p-value 0 000)  The highest impact was on lifestyle 

changes such as exercise, diet, avoiding triggers, and avoiding excessive smoking or 
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Consultation Question 9. 

21 17 We invite consultees’ views on whether the current definition of disability used in the 

Criminal Justice Act 2003 should be retained. 

 
Response: No 

• The current definition potentially reinforces the stereotyping of disability as a ‘visible’ 

physical or mental impairment  Although this might not be in the scope of this 

consultation, it is worth mentioning that, in this case, promoting public understanding 

on what is a disabling condition might be one of the approaches to tackle the wider 

picture of disability hate  

• The additional qualification in the Equality Act 2010 is clearer and more 

representative of a broader range of disabilities  This aspect is more relevant to 

demonstrate living with an impairment and limitations in daily life choices. This is also 

consistent with the findings in our research, where the participants related more to 

the Spoonie metaphor, which was adopted from the Spoon Theory  It is a non

academic theory that addresses living with a chronic condition using spoons to 

demonstrate units of energy and limitation of choices. Academics, healthcare 

professionals and the police were perceived as outsiders who might not understand 

the full picture of being a ‘spoonie’.  

• One challenge in defining disabilities is referring to disabled people as a 

homogenous group. However, there are differences to be taken into consideration 

because they influence the victimisation experiences. The harm experienced is 

different, and is of concern in impairments that can worsen if the management is 

disrupted such as chronic conditions. Each impairment is unique when considering 

the context and self management, it requires more research and it is challenging to 

address all of these in one definition  Hence, I do agree on the complications in 

disaggregating these conditions.  

• Another challenging issue is the inconsistencies in definitions among countries and 

researchers, and the medical categorisation which is subject to change. All of these 

might influence the victimisation experiences and further complicated by electronic 

communications which eliminated geographical boundaries and can potentially cause 

confusion in understanding (including misinformation, which is not the scope here). In 

a systematic review to examine the scope and impact of cyber-victimisation on 

people with long term conditions and disabilities  There were inconsistences in 

defining disabilities among researchers, disciplines, and countries. Please refer to 

table 4 for a summary, and the full reference:  

 
Alhaboby, Z. A., Barnes, J., Evans, H., & Short, E. (2017). Cyber Victimisation of People with 

Chronic Conditions and Disabilities: A Systematic Review of Scope and Impact. Trauma, 

Violence & Abuse, 20(3), 398–415  doi:10 1177/1524838017717743 

 

 

 

 

 

 





Page 7 of 14 
 

 
Figure 1. Social Identity Theory and cyber victimisation of people with chronic conditions 

 and disabilities, adopted from (Turner et al , 1979)  

 

• Differences in perceptions and adopting a disability identity mostly depends on the 

type of impairment and overall context, in my research, participants with physical 

impairments focused on the social model of disability and called for an inclusive 

society. However, this model was contradicted by victims with an invisible illness 

such as Myalgic Encephalomyelitis (ME). 

‘I subscribed to the social model of disability um that’s the sociological concepts 
that ummm you are a smart person working in research, but yah, I mean, I have 
no issues with my rubbish bones from a personal perspective but you know I live 
everyday with the society-created problems, because we live in a world that 
hates disabled people’ Participant B3 

‘Another unusual aspect of ME is that we are fighting a battle against the 
psychosocial model that has been foisted on us. Although ME is classified by 
World Health Organisation as a neurological condition, in UK it is treated as 
psychological, so we are always fighting the misinformation, medical 
mistreatment and belittling of our condition’ Participant  B4 

 

In summary, disability definition includes a range of heterogenous impairments, the harm 

experienced in each condition is different and requires further research, and it is difficult to 

capture all of the conditions in one definition. The definition in the Equality Act 2010 could be 

adopted, but also take into consideration removing or clarifying the ‘physical or mental’ 

aspect  For example, it could be: ‘a disability is a visible or hidden physical or mental 
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impairment that has a substantial and long-term adverse effect on his or her ability to carry 

out normal day to-day activities’. OR ‘a disability is an impairment that has a substantial and 

long term adverse effect on his or her ability to carry out normal day to-day activities’   

References: (1), (2), (4), (5), (6) and (7).  

 

Consultation Question 10. 

21.18 We invite consultees’ views on whether criminal conduct based on a wrongly 

presumed lack of disability on the part of the victim should fall within the scope of 

protection afforded by hate crime laws. 

 

Response: Yes 

The cases of invisible disabilities were complicated by targeting the victims because they did 

not look ill or with a visible impairment  This included abusive words, accusations of fraud, 

calls to disability hotline to cut disability benefits. 

To overcome this, the victims with multiple conditions used the most physically apparent 

impairment to legitimise their status to the public   

‘We don’t produce as such, we have time off more than most of people, we need more 
support which costs money. Nobody is arguing about the assessments. One size fits all. 
What is most frustrating is that chronic illness is never ever mentioned, it’s never 
mentioned at most of people on have a chronic illness, it’s not a physical disability that 
puts them on a wheelchair, we need to talk about that and also need to talk about the fact 
that most of the disabilities are hidden disabilities we need to have conversation on that.’ 
Participant B8 

‘This is made much more difficult because many people do not believe in ME, so 
accusations of being lazy, or having something else wrong with me that I just haven't 
'bothered' to get better from  I tend to use the spinal injury as a cover for my ME  'Sorry, 
I'm in a lot of pain from my back - can't concentrate today’ Participant B4  

 

When examining the participation in our cyber-victimisation research, participants who 

identified themselves as ‘victims’, ‘disabled’ or had an invisible condition, seemed to be more 

motivated to participate, share their harmful online experience as part of campaigning for 

change, the full reference: 

Alhaboby, Z.A., Barnes, J., Evans, H. and Short, E., (2017). Challenges facing online research: 

Experiences from research concerning cyber-victimisation of people with 

disabilities  Cyberpsychology: Journal of Psychosocial Research on Cyberspace, 11(1)  

 

This is also supported by our findings when we examined the patterns of reporting and 

documentation of cyber-disability hate cases by a police force in the UK, cases involving 

victims with visible physical impairments or learning disabilities were more documented  The 

type of disability and public view seemed to be influencing factors on reporting, the full 

reference: 

Alhaboby, Z  A., Al-Khateeb, H  M , Barnes, J , Jahankhani, H , Pitchford, M , Conradie, L  and 

Short, E  (2020)  Cyber-disability hate cases in the UK: The documentation by the police and 

potential barriers to reporting.  13th International Conference on Global Security, Safety & 
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Sustainability, Virtual. Advanced Sciences and Technologies for Security Applications, 

Springer  

 

References: (1), (3), and (6)  

 

Consultation Question 23. 

21 37 We invite consultees’ views as to whether the current motivation test should be 

amended so that it asks whether the crime was motivated by “hostility or prejudice” 

towards the protected characteristic  

 

Response: yes 

 

Consultation Question 25. 

21 40 We provisionally propose that the characteristics protected by aggravated offences 

should be extended to include: sexual orientation; transgender, non binary and 

intersex identity; disability, and any other characteristics that are added to hate 

crime laws (in addition to the current characteristics of race and religion). 

21.41 Do consultees agree? 

 

 

Response: Yes (as justified above) 

 

Consultation Question 43. 

21.72 Under what circumstances, if any, should online platforms such as social media 

companies be criminally liable for dissemination of unlawful material that they host? 

21 73 If “actual knowledge” is retained as a requirement for platform liability, should this 

be the standard applied in other cases of dissemination of inflammatory material 

where no intention to stir up hatred can be shown? 

 

Response: The factors to consider include the website regulations or policy of use, the 

availability of accessible reporting tools, and the time spent to address reports  In my 

research, the participants shared concerns over policies and/or not promptly responding to 

complaints about hate speech   

Additional information: Facebook was the commonest platform to experience Cyber-

victimisation among people with long term conditions 43(63.24%), Twitter accounted for 20 

(29.41%), YouTube 4 (5 88%) and Instagram 3 (4 41%)  

References: (1) and (2). 

 

Consultation Question 45. 

21.75 We provisionally propose that intentionally stirring up hatred be treated differently 

from the use of words or behaviour likely to stir up hatred  Specifically, where it can 

be shown that the speaker intended to stir up hatred, it should not be necessary to 
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demonstrate that the words used were threatening, abusive, or insulting. 21.76 Do 

consultees agree? 

 

Response: yes 

 

 

Consultation Question 48. 

21 82 We provisionally propose that the offences of stirring up hatred be extended to cover 

hatred on the grounds of transgender identity and disability. 

21 83 Do consultees agree? 

 

Response: Yes 

Stirring up hatred is perceived in social media platforms which results in pile on harassment   

‘You know when you know wake up in the morning and umm your twitter’s notifications 
has got hundreds of messages from at least two dozens different people because umm 
one person who has got 7000 twitter followers has decided hey let’s abuse this disabled 
person ’ Participant B3 

Online I have been referred to as a "fat cow" or " idle drain on our taxes" by those who 
have never seen me or know anything about me, other than my admission that I'm diabetic. 
[…] Like many I keep my medical conditions, their treatment, complications and the 
negative impact they have had on my life to myself [ ] I have had comments about being 
a lazy scrounger with a fake illness after commenting on a couple of social media pages 
at how I feel and deal with my health’ Participant A 401 

‘I mean it’s, you can put it in the current political context in Britain so for 10 years now we 
have this constant stream of misinformation from the government to impress that all 
disabled people are a waste of tax based many, that  we cost a fortune of benefits and 
offer no value to the society, you know so we must be, you have a life line cut off and be 
left to die umm and that had really fuelled online abuse so yah I mean for years now a lot 
of disabled people who had been in a situation where you know periodically umm you will 
get talking like oh she should have been killed at birth to save the tax payer money and 
people like me need to be beaten to discourage us from claiming benefit umm and so and 
that’s not an experience only to me, you know all disabled people get it. It constantly come 
from the government and press that disabled people are this huge waste of money umm 
that our continued existence is a financial burden on the country, that disabled people 
claiming benefit is responsible for the financial crisis about eight years ago and so you 
know people hear that from the Politian and read that in daily mail so they go out and start 
looking for disabled people to say you know you are just a waste of money ’ Participant B3  

References: (1)  

 

Consultation Question 50. 

21.86 We invite consultees’ views on whether the definition of hatred for the purposes of 

the stirring up offences should include hatred on grounds of one or more protected 

characteristics. 

 

Response: This seems to be a reasonable proposal. I have encountered disabled victims 

with other protected characteristics who experienced a devastating impact   
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Qualitatively, I interviewed victims of cyber-disability hate who with other protected 

characteristics, and these contributed to the impact on the victims and the perceived 

complexity of each case. Examples:  

❖ A woman from an ethnic minority and epilepsy. Following cyber-victimisation, her 

health condition severely deteriorated, as a person from an ethnic minority she was 

socially excluded and lost digital contact with the family abroad, and she perceived it 

to be a human rights issue with her gender too. 

‘it's because I think it's disgusting   You know it's not acceptable  We're told it's 
our right.  So I spoke to this human rights […] and they got a template for sexual 
harassment and I told (my employer)  look it's my rights as a woman as a human 
being.  This is a human right issue now, because, you know, my life is in danger 
and I want to make a formal complaint against this person  So I was really unwell, 
you know, because of my epilepsy’ Participant B5 

‘I had to close my Skype account  I had to delete it because every day he sends 
me messages with different fake profiles on Skype and I use Skype to speak to 
my family in ( )   So for me to close my Skype account was a big big thing’ 
Participant B5 

 

❖ A man from black ethnic background, experienced cyber-victimisation, lost his 

employment and experienced further family complications   

‘I have gone from a £350 - £400/day consultant to living on benefits. One of my 
ex partners aborted our unborn child to get away from me when it started to 
become clear supporting her would be an issue’ Participant B12 

 

❖ A woman with multiple impairments, experienced harassment by strangers on social 

media, and perceived her victimisation was also due to her sexual orientation.  

‘When he found me, he was like, this is not just disabled but gay as well this is the one 
we are going to pick on  So when I woke up I had hundreds of messages from disablists 
homophobic libertines telling me I (..) I shouldn’t be allowed to afford food so I would 
starve to death umm yeh a couple of disabled people in recent years have starved to 
death and these guys they found that idea hilarious’ Participant B3 

 

Quantitatively: Cyber-victimisation of people with long term conditions was statistically 

significant with disability  It was not statically significant with gender, religion, ethnicity or 

sexual orientation  However, descriptive statics in the comparison in tables 3 and 4 below 

might help in informing your analysis. 
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Sustainability, Virtual. Advanced Sciences and Technologies for Security Applications, 

Springer  

4. Alhaboby, Z.A., (2018). Written evidence on the impact of cyber-victimisation on people with 

long term conditions [Online]  Petitions Committee: House of Commons  Available: 

http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/petitions

-committee/online-abuse-and-the-experience-of-disabled-people/written/77961.pdf  

5  Alhaboby, Z  A , Evans, H , Barnes, J , & Short, E  (2017)  Disability and Cyber-victimisation 

In A. E. G. JL Schatz (Ed.), The Image of Disability: Essays on Media Representations (pp. 

167 180)  North Carolina, United States: McFarland Press   

6. Alhaboby, Z.A., Barnes, J., Evans, H. and Short, E., (2017). Challenges facing online 

research: Experiences from research concerning cyber-victimisation of people with 

disabilities. Cyberpsychology: Journal of Psychosocial Research on Cyberspace, 11(1). 

7. Alhaboby, Z. A., Barnes, J., Evans, H., & Short, E. (2017). Cyber Victimisation of People with 

Chronic Conditions and Disabilities: A Systematic Review of Scope and Impact. Trauma, 

Violence & Abuse, 20(3), 398–415. doi:10.1177/1524838017717743 

8  Alhaboby, Z.A , al Khateeb, H M , Barnes, J  and Short, E , (2016)  ‘The language is 

disgusting and they refer to my disability’: the cyber harassment of disabled people. Disability 

& Society, 31(8), pp.1138-1143. 

 





Hate crimes - current legal framework 

Hate crimes are acts of violence or hostility directed at people because of who they are (Law Commission, 
2019). The law currently recognizes five protected characteristics for hate crimes purposes – disability, 
transgender status, race, religion, sexual orientation – but these characteristics are not treated equally, while 
other characteristics for example sex/gender and age are not protected. The government is conducting a 
review of the adequacy and parity of the legal protection relating to hate crime and to make 
recommendations for its reform, and to this end launched a public consultation in September 2020.    
 

The Law Commission’s consultation paper on hate crime laws states that caste has been considered under 

the question 4 (‘whether the definition of race in hate crime laws should be amended to include migration 

and asylum status; and/or language’). However, a decision was taken not to suggest including caste:  

‘we feel this is the more proportionate approach given the extremely low numbers of cases involved and the 

clearly controversial nature of introducing “caste”, as a self-standing element, into British domestic law’. 

DSN-UK would like to highlight that the UK government’s feasibility study conducted by an independent 

group  in 2014 concluded that using the term caste would not be a problem for people who did not know 

what caste was, and those who had a strong understanding of case were aware of how they would 

perceived. Therefore, a misunderstanding of the concept of caste would not be an issue. ‘…[R]esearch on 

caste in Britain shows the specificity of the reproduction of caste in the diaspora’.  

Moreover, extremely low numbers of cases related to caste in the UK is a result of the lack of clarity in the 

civil law as well as so called ‘lower caste’ people’s unwillingness to disclose their caste or report hate 

incidents to the police.   

There is no dispute that the social phenomenon, prejudice and the hate aspect of caste exist in the UK. The 

UK government does no state that caste discrimination does not exist. It argues that caste discrimination 

exists and it is already covered by the existing laws. Not that laws are not needed to protect against caste- 

based discrimination. However, one case does not establish a president.  More clarity is needed under the 

civil law.   

Therefore, synchronizing civil and criminal laws in relation to caste would mean recognising caste hate and 

prejudice issues in the criminal law. As race definition is quite wide and groups such as Irish travellers and 

Roma communities are suggested to be introduced into the criminal law, the same principle could apply to 

caste. The CPS already mentions caste under the ‘nature of the incident’.  

Dalit Solidarity Network UK submission to the review concerns the definition and interpretation of the 

protected characteristic of race for the purposes of hate crime, specifically that race should be interpreted 

as including caste in accordance with its interpretation in equality and discrimination law. 

There is no statutory definition of hate crime. The relevant legislation is as follows:  
 
Crime and Disorder Act 1998 sections 29-32 – additional, separate “aggravated” offences which are more 
serious than versions of certain existing criminal offences. with higher maximum sentences than the ‘base 
offences’ to which they relate (assaults, criminal damage, public order offences and harassment), where the 
defendant demonstrated hostility, or the offence was motivated by hostility towards a person’s race or 
religion. 
 



 

Definition of race:  CDA section 28:  an offence is racially or religiously aggravated for the purposes of sections 
29 to 32 if at the time of committing the offence, or immediately before or after doing so, the offender 
demonstrates towards the victim of the offence hostility based on the victim’s membership (or presumed 
membership) of a racial or religious group; or the offence is motivated (wholly or partly) by hostility towards 
members of a racial or religious group based on their membership of that group.  
“Racial group” means a group of persons defined by reference to race, colour, nationality (including 
citizenship) or ethnic or national origins. 
 
Criminal Justice Act 2003 sections 145 and 146: enhanced sentencing provisions where the court is 
considering the seriousness of an offence other than one under sections 29-32 of the Crime and Disorder Act 
1998. The enhanced sentencing provisions require that where a defendant is found guilty of an offence, and 
the sentencer is satisfied that in committing the offence the defendant demonstrated, or the offence was 
motivated by, hostility towards a protected characteristic of the victim, the severity of the sentence must be 
increased. The provisions relate to the protected characteristics of race or religion (section 145) and sexual 
orientation, disability, or transgender identity (section 146). 
 
Definition of race: Section 28 of the CDA 1998 (meaning of “racially or religiously aggravated”) applies for the 
purposes of CJA section 145 as it applies for the purposes of sections 29 to 32 of that Act. 
 
Public Order Act 1986 prohibits conduct that is likely to stir up hatred on grounds of race, or intended to do 
so on grounds of religion or sexual orientation (incitement). Sentencing guidelines: section 125(1) of the 
Coroners and Justice Act 2009 requires that a sentencing judge must follow any sentencing guideline which 
is relevant to their case e.g. consideration of whether the offence was motivated by racial or religious 
hostility, or if it was motivated by or demonstrated hostility towards the victim based on one or more of a 
number of such as the victims’ age, sex, gender identity (or presumed gender identity), disability (or 
presumed disability) or sexual orientation. 
 
Definition of race: “racial hatred” means hatred against a group of persons . . . defined by reference to colour, 
race, nationality (including citizenship) or ethnic or national origins. 
 
CPS Racist and Religious Hate Crime - Prosecution Guidance updated 21 October 2020 
All cases referred to the CPS by the police which have been identified as racially and/or religiously aggravated 
should be flagged immediately on the COPS system. The decision to flag can be taken at almost any stage of 
the process; if not already flagged by the investigating officer, it might be flagged by the reviewing 
prosecutor, at review stage even up to and including the trial.  
 
Definition of race/ religion 
The CPS uses definitions agreed with the National Police Chiefs' Council which focus on victim perception:  
"Any incident/crime which is perceived by the victim or any other person to be motivated by hostility or 
prejudice based on a person's race or perceived race" 
or 
"Any incident/crime which is perceived by the victim or any other person to be motivated by a hostility or 
prejudice based on a person's religion or perceived religion." 
 
CPS definition of a "racial group" 
CJA 2003 section 145 says a "racial group" means a "group of persons defined by reference to race, colour, 
nationality (including citizenship) or ethnic or national origins."  Following UK equality/ discrimination law, 
CPS guidance states that ‘ethnic or racial group’ ’includes Gypsies/ Romany gypsies, Irish travellers, and some 
refugees or asylum seekers or others from less visible minorities. Whilst there has been no case law around 
Roma in the UK, the European Court of Human Rights recognises that the community forms a distinct ethnic 
group and prosecutors are recommended to apply the definition provided by the legislation to argue for 



inclusion. Additionally, some decisions have concluded that persons associated by their religious beliefs may 
also be part of a racial group (for example Sikhs and Jews). Prosecutors should consider on the facts of each 
case if the aggravating feature arises from hostility towards a religious belief or a racial group (or a 
combination of both). 
 
CPS guidance on reviewing cases involving racially and religiously aggravated crime states that the following 
issues should be considered in relation to the incident:  
 
Was there any use of derogatory language towards ethnicity, race, nationality or religion, (including caste, 
converts and those of no faith)? 
Was it a sustained attack? 
Did it involve excessive violence? 
Was cruelty, humiliation or degradation involved? 
Was the area in which the incident occurred particularly associated with a specific community defined by 
race or religion or was this in response to or undertaken at a time coinciding with a specific festival, carnival 
or ceremony associated with a specific community and its ethnicity, race, nationality or religion? 
 
Race/ caste in UK law 
In April 2010 section 9(5)(a) of the Equality Act 2010 provided a power for government to make caste an 
aspect of the protected characteristic of race in Section 9 at a future date by secondary legislation.  
 
In December 2010 a government –commissioned report recognized the existence of caste as a social 
phenomenon in Britain (National Institute for Economic and Social Research, Caste discrimination and 
harassment in Great Britain, 2010) and found evidence suggesting caste discrimination, harassment and 
bullying in fields covered by the Equality Act 2010 including employment, education and the provision of 
services, including care. 
 
In April 2013 by section 97 of the Enterprise and Regulatory Reform Act 2013, the power in EA section 9(5)(a) 
was converted into a duty requiring government to make caste ‘an aspect of race’ via secondary legislation. 
A public consultation was promised on how this was to be done, but did not take place and the duty has 
never been complied with.  
 
In September 2015 the Employment Tribunal held in the case of Tirkey v Chandhok that the claimant, Ms 
Tirkey (an Indian domestic servant recruited in India to work in the London home of the respondents) was 
victim of unlawful harassment on grounds of race, specifically ethnic origins which in this case included her 
hereditary position in society in whole or in part on the basis of her caste.  The claimant had been permitted 
to amend her original claim of race and religious discrimination by inserting a new paragraph averring that 
her ethnic and/or national origins includes but is not limited to her status in the caste system as perceived 
by the respondents.  
 
The caste discrimination element of the amended claim was challenged by the respondents in an 
interlocutory application to the Employment Appeal Tribunal inter alia on the grounds that as caste had not 
yet been added to the definition of race in the Equality Act 2010, the Tribunal had no jurisdiction to consider 
it.  In December 2014 the EAT disagreed, holding that though caste as an autonomous concept does not 
presently come within section 9 of the EA, ethnic origins has a wide and flexible ambit including 
characteristics determined by descent (per JFS, 2009) and in some circumstances (as in this case), depending 
on the facts, ethnic origins can cover caste, and referred the case back to the ET.  
 
Since 2015, successive Conservative governments have acknowledged the existence of discrimination on 
grounds of caste and have agreed that ‘legal protection from caste discrimination is appropriate’ (see e.g. UK 
Report to the UN Committee on the Elimination of Racial Discrimination, 2015). However, they have argued 



 

that because of Tirkey, statutory protection against caste discrimination is unnecessary because Tirkey 
establishes that caste is already covered under ‘ethnic origins’.  
 
In 2017 the government finally ran a public consultation on caste and equality law, not on how to comply 
with the 2013 duty in amended EA section 9(5)(a) to make caste an aspect of the protected characteristic of 
race – but whether to do so. The consultation was worded in terms of obtaining ‘the views of the public on 
how best to ensure that 
appropriate and proportionate legal protection exists for victims of caste discrimination.’ 
 
July 2018 Penny Mordaunt, then Minister for Women and Equalities, in a statement on the publication of the 
Government’s response to the consultation, reiterated that the Government’s primary concern ‘is to ensure 
that legal protection against caste discrimination is sufficient, appropriate and proportionate’.  However, 
rather than introduce the statutory remedy as required under the EA, the Government chose to ‘rely on 
emerging case law which, in the view of Government, shows that a statutory remedy against caste 
discrimination [as a form of race/ ethnic origins discrimination] is available through existing provisions in the 
Equality Act, and to invite Parliament to repeal the duty on that basis.’ 
 
The Government was criticized, inter alia by the Equality and Human Rights Commission, for ruling out a 
change in the law and restricting the scope of protection to what can be interpreted through case law. The 
EHRC considered that the Government had missed ‘a crucial opportunity to improve legal clarity’, that 
emerging case law does not replace the need for separate and distinct protection against caste 
discrimination in the law’, and that the government’s position was inconsistent with the UK’s international 
obligations under the UN International Convention on the Elimination of All Forms of Racial Discrimination 
(which captures caste discrimination as a form of descent-based racial discrimination) to provide for separate 
and distinct protection for caste in UK legislation. 
 
However, successive Conservative governments since 2015 have made it clear that they consider caste to be 
captured in the Equality Act 2010 as currently worded, specifically by the concept of race/ ethnic origins, 
irrespective of whether or not a separate and distinct statutory remedy for caste discrimination is introduced. 
The logical consequence is that if ‘race’ in equality law includes caste (via statute or judicial interpretation), 
so should ‘race’ in criminal law.  
 
Caste as a motivator for race hate crime is already recognized in the latest CPS guidance (see above). DSN-
UK’s recommendation is that recognition of caste as an aspect of race should be made explicit in the 
narrative definition of racial group in the CPS guidance (the alternative to explicit guidance on caste as an 
aspect of race would be the inclusion of caste as an additional protected characteristic for hate crime 
purposes). 
 
Current academic research points to caste as a driver for certain types of honour-based violence/ abuse, 
specifically where one or both partners in a male-female partnership are targeted by the female’s family 
because the male is of a so-called lower caste than the female. If caste was explicitly included in the CPS 
definition guidance on race, such crimes could be prosecuted as race hate crimes thereby reinforcing their 
egregious and morally unacceptable nature. 

__________________________________________________________________________________ 

We have listed 8 relevant cases made available to DSN-UK as concrete examples of caste incidents that have 

occurred in the UK between 2010 and 2020. It is not to suggest that these are the only incidents that occurred 

during this period. We have received many more incidences of social prejudice, alienation, use of caste slurs 

and of behaviour designed to exclude and ostracise. 



The following three examples demonstrate how hate crime/ incidents often are closely connected to caste-

based discrimination. These cases have been mainly reproduced verbatim. 

CASE 1 

 17, just finished school (2010) 

I first heard the word choora at school at the age of 15 years. I was confused and angry because it had to 

mean something bad for it be said to me time after time. This abuse started when I became friendly with a 

Sikh boy in my class. He had a cousin who is also in our class. The cousin was about the same height, build 

and weight as me. His hair was long and tied up in a knot and covered with a small piece of dark cloth. The 

boy was called Hardeep. He always told the other kids in the class, the white kids, that he was a true Sikh and 

a true Indian warrior prince. One day at recess, he saw my friend and I were having a joke and we were 

laughing so much, he came across and told my friend to stay away from me and also told him that I was a 

choora and that his dad had told him that chooras were a dirty tribe in India and were also called 

Untouchable. This happened every time my friend and I talked. He said it in front of some of my other mates. 

This made me feel ashamed because they actually started to ask me if it was true when I was not sure what 

it meant. They all laughed at me.  

This was a very upsetting time for me and my family because my dadi ma [grandma] was sick and dying from 

cancer and did not need hassle from anyone. I spoke to my dad that evening and told him what had happened 

and my dad told me to ignore him [Hardeep] and told me to tell the tutor if it didn’t stop. He also said that 

he would go and speak to the teachers. I wanted to know the exact meaning of the word choora. My parents 

said they were not sure but they thought that in the olden times in India, the other people from other castes 

gave this name to very poor people who would do any job no matter how dirty it was. They also said that 

caste names were given to people for the type of work they did for a living. My parents told me that I am a 

Valmiki and that I should hold my head up high and be proud of it because it is part of my identity. Hardeep 

carried on making my life a misery by whispering it [choora] when he walked by, laughing at me when I spoke 

in class as part of a discussion. On the last day of school before we broke up for summer holidays, Hardeep 

followed my friend and I through the park. He punched my friend in the face and gave him a nosebleed. I 

grabbed Hardeep by the neck and gave him a few hard punches. He too started bleeding and got up and ran 

away but saying ‘You watch what happens to you, you bastard choora’.  

Early that Saturday morning a loud shattering sound was heard from outside. We all ran out and saw that my 

dad’s car windscreen was smashed. A brick was in the back seat and we saw a car drive off real fast and I 

could see the car belonged to Hardeep’s family because I had seen his dad drop him off at school. The police 

were called and all the usual stuff happened. I told the police I thought the car belonged to Hardeep’s family. 

When the office heard Hardeep’s family surname and the address he said that they were a very difficult 

family and that there were problems with neighbours and he had found the father very unhelpful. The police 

made checks on Hardeep’s family and they said that it was I that had assaulted their son in the park before 

the school holiday and they wanted to press charges. I was made to go to the police station and answer to 

the sergeant. I was let off because I explained that Hardeep is a racist and that he got a kick out of provoking 

me. Hardeep was cautioned by the police because my friend gave the same story.  



 

It carried on from September to late December.  I kept out of Hardeep’s way although I noticed that he kept 

giving me `V` signs and whispering the word choora to me. Early in January 2004 my grandma sadly passed 

away and I went into school to hand in some coursework. All my mates gathered around me to say how sorry 

they were to hear about my grandma. Hardeep was in class and watching me and laughed. He came over and 

said ‘so your grandmas died, oh what a shame, the poor choori is gone’. I was raging with anger I just grabbed 

him by the scruff of his neck and carried on punching him. The teacher held me back. He [teacher] took me 

aside and heard my story. We [Hardeep and I] were both excluded for a week. I was seen as a troublemaker 

by the school and some of the parent governors. My dad and I were once again asked to see the year of head. 

He told my dad that violence would not be tolerated by the school. My dad listened for a long time and 

became quite angry and told the year head that I was not violent. I was provoked to take the action that I 

took. He also told my dad that I would not be given the chance to stop over to stay in sixth form college and 

I had ruined my chance to go the leaving prom which was a big thing for me because all my mates were going 

to it and it may have been the last time all of us met before leaving. The day after the prom, everybody said 

that it had been a great night and everybody had gone except me. Hardeep was standing nearby and he said 

it served me right because it was his plan to get me into trouble with the teachers so that they would stop 

me from going. He started his rubbish again. He said it was not a place for the choora people. I ignored him 

and walked on, although I could have rammed my fist down his gob.  

After the Easter holidays I had two GCSE exams to take – Maths and Technology. At about 11.30 we all had 

to queue up to take the exam. I was with my mates talking when suddenly I saw Hardeep running towards 

me holding an umbrella up high. Before I could do anything he whacked it across my head. I was a little 

shocked but I grabbed hold of it [the umbrella] and pulled him to the ground and gave him a good slap. The 

teachers came, but too late as usual and they didn’t see any of it. I was again seen as the violent one even 

though I had a big cut on my forehead. My dad was called in once more and they said it was urgent. The Year 

Head spoke to my dad and said that it was important for me to sit my exams. I could not concentrate and 

would not have given my best. I decided to go home and took a painkiller for my head. I missed the first two 

papers of GCSE exams.  

My mum and dad were shopping in Sainsburys one day. Hardeep’s family was there. They followed us from 

isle to isle. I could hear them saying ‘He’s the one’ and were looking at us in a bad way but didn’t do anything.  

I believe people like Hardeep and his family should be punished for making other people’s lives a misery. 

They are racists and a jealous family full of hatred and it is them that are back-ward thinking and corrupt. I 

think they should be made an example of.  

__________________________________________________________________________________ 

CASE 2 

, caste discrimination and hatred in employment (2012) 

I, am a British born Hindu and from a lower caste, a “Valmiki Hindu”, also known as an ‘Untouchable’ 

caste. I worship at a Hindu Temple associated to my caste. 

I was employed by a Solicitors Practice as a Practice Manager and commenced employment with them in 

April 2003, after graduation. 



The Practice is owned by three Partners, who are all "Jatt Sikh", which means that they are regarded as a 

significantly higher caste than me. The Partners all worship at the Gurdwara, which is associated with their 

caste. 

Until April 2007 I enjoyed my time at the Practice. However, when I had formed a relationship with a 

colleague, who is a Solicitor and same “Jatt Sikh” caste as the employers, a number of events occurred as 

disclosures were made regarding my caste, religion and background. As my relationship with my higher caste 

colleague developed, the Partners varied their conduct towards me. I had no problems with my employment 

prior to my caste identity being revealed and the formation of my relationship with a colleague. 

The Partners objected to our inter-caste relationship and attempted to discourage my colleague from 

marrying me. Inter-caste marriages are traditionally frowned upon both within the Indian community and in 

the diaspora. 

Following our relationship and marriage during our employment, we were treated considerably less 

favourably in comparison to both junior and equivalently qualified Jatt Sikh staff, who were not married or 

had a partner of a lower caste. My wife and I have recorded over 150 individual and collective complaints, 

which amount to victimisation and harassment due to our caste and inter-caste relationship and marriage. 

Steps were taken to interfere with our wedding arrangements. Decisions were delayed and obstructed 

related to requests for leave.  

My grievances were never dealt with. Our salaries remained stagnant, whilst the salaries of less qualified and 

less experienced Sikh staff were increased and I was refused paternity leave. 

Following various formal complaints to the Partners of the Practice, I was falsely imprisoned and assaulted 

by family members of one of the Partners of the Practice, in his presence, and was told to resign from my 

position due to my complaints of discrimination at work. 

Due to the extent of my injuries from the assault, I was unfit for work. As I did not resign following the assault, 

as insisted upon by the employer during my sickness, I received a letter of suspension and was subsequently 

unfairly dismissed from work on the basis of false and unproven allegations of gross misconduct. As a result, 

my wife resigned. These incidents are merely a snapshot of the discrimination, victimisation and harassment 

my wife and I have had to endure during and after our employment. 

My wife and I have issued employment proceedings for unfair dismissal and unfair constructive dismissal, 

which has been an extensive and costly exercise. The first substantive Hearing was for 10 days in August 2011 

which went part-heard and was re-listed for a further 15 days from March to April 2012. That Hearing was 

adjourned on the basis that my legal representatives made an application to strike out due to the paucity of 

the Respondents disclosure. The case was re-listed and for 20 days from September to November 2012 which 

again went part-heard. The case has now been re-listed for a further 14 days in February 2013. I believe that 

this is the first caste discrimination case which has become before an Employment Tribunal in the UK. 

My complaints were not only restricted to the Employment Tribunal but to the Police, Solicitors Regulation 

Authority, and since then various threats and communications have been made by my employers and related 

individuals to force my wife and I to withdraw our complaints. 



 

My wife and I have been unable to seek redress from a number of authorities as caste is not specifically within 

the remit of current legislation. Therefore, our complaint of caste based discrimination remains outstanding 

in addition to other enquiries. 

I am extremely distressed and traumatised by the painful, humiliating and violent events that I have been 

subjected to because of my inter caste relationship and marriage. This has had a profound effect upon my 

health and family life. I have suffered strained matrimonial, family and social relationships. In addition I am 

suffering from social isolation. I have been diagnosed with stress and anxiety and have been undergoing 

regular counselling. I am currently under the care of a Consultant Psychiatrist at University Hospital Coventry 

& Warwickshire, who has prescribed high dosage anti depressants to manage my daily condition of health.  

I have been unable to provide adequate care for my family due to my health, which is due to my former 

employers conduct. 

Throughout the period of the proceedings, my wife and I have lost the opportunity to enjoy the celebrations 

of birthdays, wedding anniversaries, festive and religious festivals, family weddings, social functions, family 

holidays and most invaluable of all is time enjoying my baby daughter grow, who was just newly born before 

I was suspended and subsequently dismissed from work. 

I believe that Indians in the UK must be made aware that caste based discrimination, as race discrimination, 

is not acceptable in British Society. 

I believe that prohibition of caste based discrimination and legislative intervention will send out a firm 

message to employers and others that caste based discrimination is unacceptable and unlawful. 

I welcome the British Government to take steps in exploring this issue and provide long awaited relief to 

victims like my wife and I and provide clarity in the legislation. 

 

Three key witnesses giving evidence at the Employment Tribunal for the CASE 2 faced various levels of threats 

and intimidation. One of the witnesses (Davinder) reported that his windows were smashed with a hammer 

at night following him giving evidence in the court. After the incident Davinder stated: ‘After having 

experienced the violence myself, I now can relate to the fear, tensions, anxiety and stressful life 

have been living’.   

There were no signs of an attempted break-in or any evidence that this was an interrupted burglary. Police 

officers attending the scene believed that this 'attack' was a result of him giving evidence and believed that 

the other witnesses might be at risk of being targeted. The investigating officers informed the Employment 

Tribunal judge of the incident as they believed it was directly related to the case. However, as a result of it, 

the judge was asked to recuse herself and the case collapsed.  

__________________________________________________________________________________ 

CASE 3 

, medical student at a University of London Medical School (2019) 

I am writing to you with regards to bullying, harassment and intimidation I have been facing on campus by a 

group of students. The incidences have occurred on almost a daily basis over a two year period. <….> 



Towards the end of my second year (2017 March/April) ‘banter’ on the university cricket society group chat 

escalated into further verbal altercations and threats, during which I was reported to the university by this 

individual and few others. However, my mental health and social circumstances were not the best at that 

point in time. This incident was reported to the SU President who I had a conversation with regarding this, 

along with my personal tutor who I had assured that this behaviour would not repeat, which I have followed 

through on since. I had also apologised to all the individuals involved during the initial altercation who I might 

have made any remarks about and there has been no such altercation from my side. 

However, I have since been facing retribution bullying ever since as a result of this initial incident which has 

now taken the form of ethnic/religious hatred towards me due to my Sikh religion and appearance as a visible 

Sikh. At the start of the previous academic year, Shyam along with (others) had decided to set up the Indian 

Society at St George’s University, with several members of the committee being upper caste Hindus who 

later decided to get involved in the initial altercation motivated by ethno-religious hatred towards me. I have 

since experienced attempts to marginalise, intimidate, threaten and harass me in the university spaces, 

motivated by retribution bullying and ethno-religious hatred based on my Sikh identity (Sikhs are a 

persecuted minority religion in India who have faced severe marginalisation and genocide) by several upper 

caste Hindu individuals along with several of their friends. 

I would also like to point out that, on the main university cricket group chat, I had mentioned about my 

political view on Mohandas Gandhi detailing his anti-minority, anti- lower caste, racist and Hindu supremacist 

viewpoints and the whitewashing of his image by the media. I subsequently received a message from  

where he said my view were ‘horrible and disgusting’. However, I mentioned to him that these my personal 

political opinions and also offered to give him notes for his year, in an attempt to de-escalate any hatred he 

might have had for me from the initial altercation. However, I feel my political opinions on Gandhi might have 

been the reason for the ethno-religious hatred towards me from Shyam. 

Furthermore, I have massively been involved in human rights campaigns to stand up for rights of lower caste 

Hindus, Indian tribals, Muslims, Christians, Sikhs, and other minorities who are marginalised and persecuted 

in India. I was participating in the Ambedkar Society which is a society dedicated to speaking up about the 

rights of lower caste Hindus in the UK and to campaign for caste to be included as a protected characteristic 

against discrimination in British law. There are several reported instances in the UK, where in the workplace 

environment, lower caste people and other minority groups from India have faced harassment and 

intimidation from upper caste Hindus in the workplace setting. I do feel my experience has been somewhat 

similar reading and hearing about these instances due to my stance in terms of standing up for these 

marginalised groups in India. I feel that I have been bullied and discriminated against for vocalising my 

political views and religious/ethnic identity. In an attempt to deescalate the situation and give the benefit of 

doubt, I had not spoken up about this for over two years after those initial incidents. But, I feel as if there 

was an orchestrated attempt to try to intimidate, bully and harass me ever since which has not stopped. 

This group of people were it seems aware of my poor mental health at that point in time, and have targeted 

me for this specific reason as it has prevented me from standing up to the bullying and discrimination. Around 

the university, I have felt threatened by groups of these people who have tried to stare me down, follow me 

in groups and laugh at me whenever I’m in a university space around them to try to make me feel 

uncomfortable in general. These individuals have also tried to laugh at me and bully me due to my sexual 

orientation and standing up for the rights of the black, Asian and minority, ethnic LGBT communities in the 



 

UK and the discrimination against LGBT community by Hindu nationalists in India. Around the university, 

attempts have been made to sexually shame me, threaten me with physical violence, intimidate me in large 

groups, and follow me around the Tooting high street. 

Furthermore, very recently on the SGUL medics 2021 WhatsApp chat, where I was discussing the idea of a 

clinical skills practice session with some other students when Shyam, who is also on the year group chat, 

replied to my conversation with a reference to the initial altercation. Tis involved a reference to the raps I 

used to make in 1st and 2nd years of university, which he alleged after our altercation in cricket, were 

directed towards him and has often cited as one of the reasons he continued to bully me throughout the next 

two years as a retribution. However, rapping was a hobby for me in the first two years, but as a result of 

constant threats and bullying from  and the people mentioned, and in order to de-escalate the 

situation, I deleted my raps from social media in 2017 after these incidents. This reference to that initial 

altercation on the common medical students chat has made me worried about the constant attempt to 

undermine, threaten, bully and intimidate based on my religious/ethnic identity, while justifying that based 

on the initial altercation that occurred about 2 years ago (for which I had already apologised to everyone 

involved after the incidents which were reported to the SU). 

After this situation on the medics chat for our year group, I was extremely distressed and took the step of 

taking to the Samaritans to help me deal with this bullying over the last two years. The Samaritans advised 

me to get in touch with the university about this situation as they suggested this sounded like hate crime and 

bullying from my description. After getting in touch with Annabel on Friday, that night I was walking from the 

University library to the local shop to get an ice coffee during my revision break at 12:13 am. As I approached 

Coverton Street, a group of individuals who have been involved in bullying me over two years, <…> were 

coming from behind me. As soon as they saw me walking in front of them, I heard them hurl abuse towards 

me. I did not look back and decided to continue walking towards the shop. Then I heard, what very likely 

Shivam was running towards me in an attempt to physically hit me. However, I did not turn back I felt this 

would put me at greater risk. Then I heard the words ‘allow it, allow it’ being shouted twice by  in 

what was an attempt by him to stop  from attacking me. As I got the Tooting High Street, I entered a 

convenience store <…> as I was scared for my safety. These individuals followed me to the shop and stood 

outside. Outside the shop I heard loud conversation where  was asking  if she is ‘a patriotic 

Indian’ among other things which seemed to be direct toward me as a taunt and seemed like an attempt to 

intimidate me. I tried to start a conversation with shopkeeper in the hope that these individuals would go 

away, however, they decided to enter the shop. In the shop,  and  entered my aisle and 

walked past me while staring me down in an attempt to intimidate me. Then they stood outside the shop for 

a while in an attempt to intimidate me, but went away after I did not leave the shop. After this incident, I 

was really distressed and broke down crying, this prompted me to call the Samaritans who I talked to for up 

to an hour. The Samaritans advised me to call Stop Hate UK, who then asked me to contact the metropolitan 

police. The metropolitan police took details of the incident and decided to send a constable in to take the 

statement the next day<…>. In the meantime, I was able to contact Sikh helpline, Dalit Solidarity Network 

and Victim Support due to the bullying I have faced over the last two years by a group of upper caste Hindus 

at this university due to my ethnic/religious Sikh identity. Sikh helpline mentioned that these seem like 

incidents of hate crimes and bullying over two and have agreed to provide me with legal assistance should it 

be required. The next day, I received a visit at 9 am from Wandsworth Police. Constable Jefferies heard the 

full details of everything that has occurred since March 2017 in terms of bullying and harassment, including 
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HATE CRIME LAWS: ENGLISH PEN 
CONSULTATION RESPONSE 
Introduction 

1. English PEN is a writers’ organisation, founded in 1921, committed to defending the right to 
freedom of expression  The main focus of our consultation response is the proposals concerning 
reform of ‘stirring up’ offences, and the detail of our response is concentrated on those questions 
(Questions 40 to 55) related to the reform of the existing hate speech laws. We have also offered 
short comments on how the recommendations relating to aggravated offences might impact on 
freedom of expression. 

2. English PEN is also committed to broad principles of equality. We recognise the intent behind 
international treaties such as the International Convention on Elimination of All Forms of Racial 
Discrimination (ICERD) and accept that ‘aggravated’ offences will continue to be a tool the 
government uses to combat racial inequalities and promote racial harmony. 

3  We note that aggravation and ’stirring up’ laws concern themselves with the mental element (mens 
rea) of an offence. We believe that when the Government creates or reforms any offence that is 
concerned primarily with its citizens’ thoughts, it should proceed with the utmost care. This means 
being particularly mindful of the potential for unintended consequences, in particular the over
criminalisation of thoughts or beliefs, and the ‘chill’ on free speech. Where there are grey areas, the 
law should err on the side of caution and resist criminalisation. This may mean that some actions 
and words that could be perceived as hate crimes and hate speech  which our intuition might 
suggest cause harm  will remain legal  When this happens, ministers and other parliamentarians 
should be honest about the limits of hate crime laws and explain the trade-offs between the 
legitimate need to combat hate, and the importance of freedom of expression  
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Question 1 — Hate Crime Act 
4. The creation of a unifying Act of Parliament could be either an opportunity or a threat. The 

Government and parliament could take the opportunity to optimise and narrow the offences, to 
achieve a better balance between the right to freedom of expression and the rights of marginalised 
groups to live in safety. Alternatively, a new law could expand the ambit of hate speech laws in a 
way that further erodes Article 10 rights  We reserve our final judgment on this question until the 
government produces a white paper and draft legislation. 

5  However, our reading of the approach taken in the Law Commission’s consultation paper suggests 
that, on balance, a Hate Crime Act has the potential to hone and optimise hate speech laws in a way 
that could expand the space for freedom of expression  As identified in the paper, a significant 
issue with the current framework is that it spans several statutes, and that amendments to the 
Public Order Act 1986 have been inconsistent  different ‘protected characteristics’ receive 
different protections. Alignment of these protections is surely desirable. 

6. Also, when elements of the law are set out in many different places (or only in the common law) this 
increases the possibility that citizens do not know what the law actually is. This, in turn, can lead to 
a ‘chill’ on freedom of speech, where expression that parliament (and society) believes should be 
legal is nevertheless silenced through fear of prosecution  

7. A codifying statute should give citizens a better understanding of the law and the specific limits 
parliament has placed on expression, without having to seek specialist legal advice. 

Questions 2 to 20 — Protected Characteristics 
8. We support the Law Commission’s recommendation that the law continues to specify ‘protected 

characteristics’ (Question 2). The alternative, where any trait could be deemed by the police or a 
court to trigger hate crime/speech prosecutions, would increase uncertainty and therefore the ‘chill’ 
on free speech   

9. We note also that the adage ‘when everyone is special, no-one is special’ may have some force in 
this context  An expanding list of characteristics, not limited to those where there is evidence of 
prevalent discrimination, risks an undesirable expansion of the law that will be significantly 
detrimental to freedom of expression. Therefore, we support a thorough, consultative and 
evidence-based approach to the designation of ‘protected characteristics’ (Question 3), as set out in 
paragraph 10.89 of the consultation paper and discussed in paragraphs 10.89 to 10.152.  

10. The historic and current discrimination against women is well documented. If the purpose of 
‘protected characteristics’ and hate crime laws are to protect  specific groups who have suffered 
formal and informal discrimination, then clearly women as a group should be included  

11. When Parliament comes to legislate on this issue, it should reaffirm the purpose of hate crime 
legislation, addressing the points above  A clear conception of why certain groups should be in 
scope, and others outside of scope, will surely contribute to public understanding of, and support 
for, any new law   

12. We note that most ‘protected characteristics’ are defined neutrally. While this is, of course, the 
correct approach, any new law should make provisions to ensure that the particular groups that are 
on the receiving end of most abuse or discrimination are, in fact, protected by the law. Any 
designation of ‘protected characteristics’ should be accompanied by an obligation on the 
police and/or the Crown Prosecution Service to properly log the details of the victim’s 
protected characteristic. 
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Questions 21 to 39 — Aggravated offences 
13. We acknowledge that the concept of ‘aggravating factors’ is well established in the criminal law. In 

some cases, the aggravation is identified by additional behaviours or actions surrounding the 
offence (for example, the use of a weapon; repeat offending; or co ordination with a criminal gang). 
In other cases, the aggravation is identified as a mental element at the time of the offence, in 
addition to the mens rea of intent or recklessness element of the crime  

14. For hate crime, the aggravation always takes on this additional mental element. The law is 
essentially punishing an additional thought or a belief that is distinct from mere intent  Moreover, 
adducing evidence for this belief will very often involve consideration of an offender’s past words. 
As such, it engages Article 10  A Hate Crime Act would be an opportunity for parliament to re-
consider and re-affirm the principles which underly the creation of aggravated offences. We would 
urge the law in this area is drawn very narrowly. 

15. Question 27 asks whether ‘aggravated versions of communications offences with an increased 
maximum penalty [should] be introduced…’ We disagree with this proposal because the actus reus 
of such offences is often determined by a written or verbal assault on a protected characteristic. In 
such cases, the protection that society affords marginalised groups lies in the fact that abusive 
epithets are within the scope of the conduct element  This is no need for additional protections by 
prosecuting an ‘aggravated’ version of the same offence. 

Questions 40 to 55 — Hate Speech 
16. The consultation paper suggests (at para 1.25) that hate speech laws do not amount to ‘thought 

crime,’ because the offences involve a conduct element as well as a mental element; and that in any 
case, many other types of crime require a mental element (mens rea) to be made out. However, the 
consultation paper also notes (at paragraph 18.3) that the conduct element of existing hate speech 
offences (Public Order Act 1986 c 64, ss 18 23 and ss.29B 29G) amounts to inspiring thoughts in 
others that are themselves legal. This might be described as ‘thought crime by proxy.’ It is therefore 
problematic and certainly engages Article 9 and Article 10 rights. 

17. Any laws regulating hate speech must be compliant with the ECHR provisions in Article 9(2) and 
Article 10(2). They should be drawn narrowly enough so that any infringements on rights of belief 
and expression are limited, proportional, and linked directly to harms that can be identified  
and evidenced. 

18. The ultimate purpose of hate speech laws is to change attitudes. The criminal law is an imprecise 
and limited tool for such a task. It should be affirmed, therefore, that other policy levers  such as 
educational, artistic and cultural interventions  must be preferred  

19. Indeed, English PEN’s programme of work takes exactly this approach. The PEN International Charter 
commits our members to promote ‘good understanding and mutual respect between nations and 
people’ and to ‘dispel all hatreds and to champion the ideal of one humanity.’ Through our events, 
campaigns and programmes, we promote empathy and understanding between people of 
different backgrounds. 

20. Such long-term work may seem unattractive compared to the ‘quick fix’ of the criminal law, but we 
believe it is far more effective in the long term. We would consider the publication of any Hate 
Crimes Bill that was not accompanied by an associated long term social and education strategy, to 
be incomplete. This is, of course, a matter for Government, rather than the Law Commission. 

21. With those significant reservations, and on the assumption that some form of ‘stirring up’ offence 
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will continue to exist in the criminal law, we support most of the proposed reforms  The rationale 
for standardising the ‘stirring up’ offences to apply to any kind of published material (Question 40) 
is sensible  Similarly, the proposal of creating a single offence of ‘disseminating inflammatory 
material’ (an amalgamation of ss.19-22 and ss.29C-29F, Question 41) is to be welcomed. As 
described above, a simpler law is likely, ceteris paribus, to reduce the ‘chill’ on free speech. 

22. We also support the implied abolition of ‘possession’ offences currently provided for at s.23 and 
s.29G (and if the Commission did not intend to imply this at paragraphs 18.88 to 18.92, we would 
recommend this reform in any case). The conduct element should always entail actual 
dissemination to others, and should not capture mere ‘possession with intent to disseminate.’ This 
is because inflammatory material is similar to defamatory material, in that the harm (whatever it 
may be) only occurs when the material is disseminated/published. Inflammatory material that is not 
disseminated is inert and does not cause harm. It should not, therefore, be criminalised. 

23. Such a reform would also deliver a tangential but important protection to journalists and academics 
who research radicalisation and extremism, and who may come into possession of inflammatory 
material during the course of their work. If an ‘intent to disseminate’ offence is retained, then it 
must contain a clear exception for such possession for academic, journalistic and other public 
interest activities  

24. As explained above, we are concerned that the concept of ‘stirring up’ is ill defined. We therefore 
recommend reform of the law to better protect freedom of expression  Notwithstanding these 
reservations, if offences of this kind are to remain (in some form) then we do support the inclusion 
of transgender identity and disability (Question 48) and sex and gender (Question 49) as protected 
characteristics for such offences. We agree that the harms suffered by these groups are real and 
pervasive (paragraph 11 11 and 18 214 to 18.238). 

25. However, we support this extension only on the basis that an amended law includes sections 
analogous to s.29J and s.29JA (Question 52). Such clauses are essential protections for free speech. 
Indeed, parliamentarians referred to s.29J as ‘the PEN amendment’ when it was added to the Racial 
and Religious Hatred Bill (see HL Deb, 24 Jan 2006, Col 1074). Omitting such a provision from any 
future legislation would represent an intolerable expansion of the law. It will likely result in unjust 
prosecutions, police investigations and a significant increase in the ‘chill’ on free speech. The 
precise wording for such clauses would need to be a matter of further consultation and should be 
debated in parliament. 

26  The proposed hate speech offence will apply online as well as offline  It will engage the Article 10 
rights of millions of individuals on a daily basis. Certainty is therefore essential. Citizens should be 
able to discern clearly in advance whether a particular set of words would be criminalised  
Ambiguous definitions will cast a disproportionate ‘chill’ on freedom of expression, even if specific 
defences and exemptions are provided for elsewhere in the law  

27. The practical application of the proposed new offence will therefore depend on the definitions of 
‘stirring up’ and ‘inflammatory material’ adopted by parliament. Adequate definitions of such 
phrases should be written into the statute. 

28. If adequate definitions are not supplied by parliament, then the task of defining these terms will be 
left to the police, the Crown Prosecution Service and the Courts. This process will take time and 
could lead to inconsistencies. Even if adequate definitions are ultimately ‘discovered’ by the 
common law, they will not be immediately accessible to individual citizens  

29. We note that the section of the consultation document entitled ‘Defining Inflammatory: The 
Threshold For Criminalisation’ (page 473) does not actually give a clear definition of ‘inflammatory.’ 
However, the term is defined at paragraph 18.5 as material that is ‘likely to provoke angry or violent 
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feelings ’ The definition therefore refers not to objective qualities of the words themselves, but 
their effect on the subjective feelings of other people. This is highly problematic and likely to cast a 
chill on freedom of expression   

30. We note that the formulation ‘likely to stir up hatred’ is present both in the proposed measures 
relating to innocent dissemination (Question 42) and dissemination when direct intent cannot be 
proven (Question 46). The operation of the law will depend on how ‘likely’ is interpreted. If the 
‘likely’ bar is set too low, it could mean media companies become liable for prosecution when 
publishing or broadcasting the words of others in news reports, or when they publish opinions in 
op eds and interviews. 

31  The effect of the ‘likely to’ test also rests on what definitions are ascribed to ‘stirring up’ and 
‘inflammatory’ (see above) which are not adequately defined in the consultation document.  

32. In keeping with the principle that curbs on freedom of expression can be justified only when harm 
is evidenced, we suggest that the definition of ‘likely to’ be changed to ‘will,’ or linked to some 
other objective standard to which citizens and the Courts may refer. 

33. Question 45 suggests that ‘where it can be shown that the speaker intended to stir up hatred, it 
should not be necessary to demonstrate that the words used were threatening, abusive, or 
insulting ’ The rationale for this is given in a quote from Stop Hate UK (at paragraph 18 178): 

organised groups, such as the far-right … are generally aware of the offences and limit their 
conduct accordingly, so as not to become criminally liable. 

In other words, extremists might use euphemisms or dog whistles to avoid threatening and abusive 
language, and therefore avoid prosecution  

34. We are therefore wary about removing the ‘abusive or threatening’ requirement from ‘stirring up’ 
offences  It removes a crucial layer of objectivity from the offence, and risks a situation where the 
police and courts will be required to parse opaque language in the search for potentially 
inflammatory meanings  It will almost certainly lead to absurd investigations, where neutral words 
or symbols are prosecuted or become ‘unsayable,’ only because extremist groups have previously 
uttered them.  

35. Similar measures enacted in more authoritarian countries would enable governments to stifle 
legitimate criticism of those in power. There are several international examples of states censoring 
innocuous images (for example, Winnie-the-Pooh in China,1 or the eating of ice-cream in the public 
square in Minsk)2 because of their association with what those regimes deem to be ‘extremist.’ In 
such cases, the situation often degenerates into a kind of legal ‘whack-a mole’, where activists 
respond to the censoring of one coded phrase or symbol by replacing it with another. 

36  The British Parliament should not place the police or the Courts in a similar position of having to 
prosecute ostensibly innocuous phrases. Such prosecutions risk creating ‘free speech martyrs’ of 
extremists and undermine public confidence in the law  They also encourage the creation and 
expansion of similar laws in other countries and would hobble the ability of the FCDO and British 
NGOs to oppose such measures. 

37. We support the proposal that the word ‘insulting’ should be absent from the threshold test in the 
proposed new offence (Question 47). As confirmed by the European Court of Human Rights in 

                                                             

1 Stephen McDonnell, ‘Why China censors banned Winnie-the-Pooh’ BBC News, 17 July 2017 
https://www.bbc.co.uk/news/blogs china blog 40627855 
2 ‘Ice cream eating, strategic smiling, removing balaclavas and hacking state tv: Belarus's brave, funny and inventive 
protestors’ The Alternative UK, 3 October 2020 
https://www.thealternative.org.uk/dailyalternative/2020/10/3/deliberate-smiling-in-belarus 
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Handyside v UK (1976) 1 EHRR 737, freedom of expression includes the freedom to ‘offend, shock 
or disturb.’ Removing such phrases from the criminal law would be in keeping with other recent and 
proposed reforms, including the amendments to the Public Order Act 1986, s 5(1) and s 6(4) that 
were made through the Crime and Courts Act 2013 c.22, s.57; and the Law Commission’s proposals 
to update the Communications Act 2003 s.127 offence. 

38. English PEN was one of the three organisations that led the Libel Reform Campaign 2009-13, which 
resulted in the Defamation Act 2013 c.26. However, we are unsure whether the concept of privilege 
found in defamation law can be easily transposed into the criminal law (Question 55). In particular, 
we note that the concepts of qualified privilege and peer review are based on the idea that a 
certain statement loses its ‘sting’ when subjected to a rejoinder or a rebuttal  ‘Qualified privilege’ as 
defined by the Defamation Act 1996 c.31, s.15 requires that a defendant publisher offer a right of 
reply to a claimant if the defence is to be available. Similar concepts could be applied to the 
criminal law, but broadcast regulatory codes might be a better place to elucidate such exceptions. 

39. Reports that attract ‘absolute privilege’ in defamation claims (parliamentary proceedings, judicial 
proceedings etc) could and should be protected under hate speech laws. 

40. We would also support protections for peer-reviewed journals. However, we note that nearly seven 
years after the commencement of the Defamation Act 2013, there have been no defamation cases 
which turned on the s.6 provisions, and therefore no indication of any potential pitfalls with the law. 
Section 6(6) disapplies the privilege where the claimant can show malice; an analogous provision in 
a hypothetical Hate Crime Act would probably be required, to prevent the establishment of a peer
reviewed journal for the precise purpose of disseminating inflammatory material  

41. Question 51 proposes that ‘the current exclusion of words or behaviour used in a dwelling from the 
stirring up offences should be removed ’ We strongly oppose this change, for several reasons  

42. First, hate speech laws have so far been concerned with what takes place in public. Indeed, the 
current offences are set out in the Public Order Act 1986. Removing the exclusion of ‘dwellings’ 
fundamentally changes the nature of the law, from something that regulates public behaviour, to 
something which also regulates private behaviour. This would be a disproportionate interference 
with Article 8 and Article 10 rights. 

43. Such a change in the law would have a hugely symbolic effect. It would (rightly) attract  
accusations of illiberalism and allusions to literary dystopias  As such, it will undermine  
public support for the law. 

44  Finally, we are deeply concerned that the removal of a ‘dwelling’ exception would incentivise police 
surveillance of private property. We are reminded of how measures introduced in the Regulation of 
Investigatory Powers Act 2000, intended to enable the security services to combat terrorism and 
organised crime, were found to have been extensively used by local authorities to gather unrelated 
information on citizens applying for school places3 or dropping litter 4 

45. We note the two reasons why the commission has proposed a change to the ‘dwelling’ exception. 
First, because words spoken in private can then be heard/broadcast outside the dwelling 
(paragraph 18.250). However, when such incidents have occurred in the past, a prosecution has 
nevertheless been possible, either: under the ‘display’ conditions already in s.18 of the Public Order 
Act; under s.21 of the Act; or under alternative offences (for example, Communications Act  
2003 s.127). 

                                                             

3 Jessica Shepherd, ‘Family win school catchment spying case’ The Guardian, 2 August 2010 
https://www theguardian com/education/2010/aug/02/school-catchment spying 
4 ‘Council 'spying' to be restricted’ BBC News, 17 April 2009 http://news.bbc.co.uk/1/hi/uk_politics/8003123.stm 
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46  Second, the consultation paper notes that the exception could be exploited by extremist groups to 
hold what are essentially public meetings, in what is legally a private space such as a large house 
(paragraph 18 252)  This could indeed be described as a ‘loophole ’ However, we caution against 
the law deploying overly broad measures to capture certain ‘edge cases’ within the ambit of an 
offence. Since the proposed offence polices words and thoughts, and the definitions of ‘hate,’ 
‘stirring up,’ ‘likely to’ and ‘inflammatory’ are all ambiguous, we believe the law should err on the 
side of freedom of expression in this regard, by providing absolute certainty that speech in a 
private dwelling lies beyond the reach of hate speech laws. 

47. The suggestion that the dwelling exception should be removed prompts questions about what 
‘success’ looks like for hate crime and ‘stirring up’ offences  Seeking to prosecute hate speech in 
private spaces suggests that the overall aim is to eradicate or (to use a political sound bite) ‘stamp 
out’ such expression. However, we are sceptical that such a complete victory over hate speech can 
ever be achieved, and we caution against laws that reach further into people’s private lives, in order 
to deliver ever more marginal gains. The current law efficiently corrals hate speech into private 
spaces, where far fewer people can listen. This should be considered a success in itself, and going 
further would be a disproportional infringement on rights. 

48  We support the introduction of a ‘private conversation’ defence as outlined in paragraph 18 252 of 
the consultation paper. 

49  We support the suggestion (Question 54) that prosecutions should proceed with the consent of the 
Director of Public Prosecutions. While the Attorney General is a law officer, they are also an elected 
political figure  Charging decisions should be made based on the public interest, and not be 
influenced by political pressure or media outrage. 

Question 62 — Hate Crime Commissioner 
50. There is merit to this proposal. The consultation paper describes how the existence of a Hate Crime 

Commissioner might ensure that victims are represented and that prosecutions do take place. 
However, we think that a commissioner could also fulfil a valuable public role in reducing the chill 
on freedom of expression, by leading a public discussion about what is and what is not legally 
considered hate speech  

51. There are two aspects of the current law which contribute to the chill, and which are not easily fixed 
through legislation  The first is that the limits of words such as ‘hate,’ ‘stirring up,’ ‘likely to’ and 
‘inflammatory’ are all defined (and may continue to be defined) through judicial decisions and 
guidance developed by the CPS. A dispassionate analysis of the law by a legal expert might 
conclude that the hate speech laws are proportionate and well balanced. However, such a 
conclusion would not be known by an individual accused of hate speech, or those at the receiving 
end of speech that incites hatred. 

52. A related problem is that, due to the ambiguous wording of the current laws, and due to the 
presence of words such as ‘insulting’ and ‘offensive’ in the statutes, political activists can report 
ideological opponents to the police, who are then obliged to investigate. Such investigations are 
usually perceived as something initiated by an overbearing state, rather than by fellow citizens  
Better awareness of the contours of the Public Order Act, perhaps led by a Hate Crimes 
Commissioner, might debunk misconceptions about the reach of the law  



8 

53  Another role that a Hate Crime Commissioner could take is that of reminding the Government of its 
wider obligations to tackle hate through methods other than the criminal law (for example, by 
delivering the long-term educational and cultural interventions mentioned above). The 
Commissioner might also participate in debates over press and broadcasting regulation, 
recommending measures that discourage hate speech without engaging the criminal law. 

54. Crucially, a Hate Crime Commissioner should be the conduit for evidence of the nature and extent 
of the harm caused by hate speech. Such evidence, properly collated, can simultaneously justify the 
measures that curb hate speech, while also making a case that other kinds of challenging 
expression should be tolerated. A Hate Crime Commissioner could also act as a focal point for 
engagement, input and appeals from NGOs  



1 

December 2020 

Equally Ours: Written evidence submitted for 
Law Commission consultation on Hate Crime 
Laws  

1. Introduction 

1.1 Equally Ours (formerly the Equality and Diversity Forum) is the national network of 
organisations committed to making a reality of equality and human rights in 
people’s lives. Our members include Age UK, Mind, Stonewall, the TUC, the 
Runnymede Trust, Child Poverty Action Group, the Traveller Movement, the Fawcett 
Society, Gender Identity Research and Education Society, Inclusion London and 
Disability Rights UK.  Further information about our work is available at 
www.equallyours.org.uk 

1.2 We believe that a good and strong society is a just and inclusive one. One where 
we are free from harm and can all contribute and flourish, whoever we are, 
whatever we believe in and whatever we do and don’t have. A society that is 
equally ours. 

1.3 Using a pan-equality perspective to improve law, policy and practice on hate crime 
is one of our strategic priorities and we facilitate the only national group that 
brings a combination of front-line, member-led and/or policy-focused organisations 
working on hate crime together regularly to identify influencing opportunities 
where collaborating on a cross-equality basis can help to progress change. The 
group includes the Equality and Human Rights Commission, Galop, Rene Cassin, 
UKREN, Stonewall, Inclusion London, Tell Mama, the Travellers Movement, GATE 
Herts, Stay Safe East, the Fawcett Society, the Muslim Council of Britain, Stop 
Funding Hate, and 17-24-30. 

1.4 We address the questions that are most relevant from a pan-equalities perspective 
and where we can add value with a human rights-based analysis.  

 
2. Our evidence base 

2.1 This submission draws on the discussions of the hate crime strategy group. This 
included a series of seminars held from 2017-2019 to examine the research 
evidence on law and policy around hate crime from a pan-equalities perspective. 
Following these seminars, we produced: 
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x a synthesis of the research into the main causes and consequences of hate crime; 

x a position paper setting out the case for legal reform; and 

x a write up of the seminar looking at the issues raised by online hate crime. 

2.2 We attach these as appendices to this submission and they can be accessed online 
here: https://www.equallyours.org.uk/resources/hate-crime/ 

 

3. Recent developments in hate crime: covid-19 and the government 
response to the pandemic. 

3.1 The coronavirus pandemic has seen a worrying rise in the levels of hate crime, 
particularly against disabled people, black and minority ethnic people and LGBT 
people. Our member organisation Inclusion London has been running a weekly 
survey of disabled people on the incidence and types of hate crime experienced 
since lockdown began. They found: 

x A rise in hate crime committed by neighbours of Disabled people, including 
against Disabled children; 

x A rise in verbal abuse against Disabled people and instances of being spat at 
whilst out of the house; 

x An increase in online hate crimes – Disabled people have been told that their lives 
are inferior and are taking up resources from non-Disabled people. 

x Disabled people being targeted whilst out shopping if they have PAs/carers with 
them or require prioritisation in queues for shops.1 

3.2 There has also been a rise in hate crime scapegoating minority groups for 
spreading Covid-19, with Chinese, Muslim and Traveller communities at particular 
risk.2 The Community Security Trust have reported a rise in antisemitic hate crime 
during the pandemic, particularly the spread of antisemitic conspiracy theories that 
have spread through social media.3 The LGBT Foundation has reported on Covid-
19 related hate crimes targeting gay men in particular, linking back to HIV 
prejudice and scapegoating. 

3.3 Public health messages and media commentaries have inadvertently fuelled such 
views through the use of terms like ‘vulnerable’, and insufficient attention has been 

 
1 https://www.inclusionlondon.org.uk/campaigns-and-policy/facts-and-information/hate-
crime/inclusion-london-briefing-disability-hate-crime/  
2 Stop Funding Hate, evidence to Equally Ours Policy Forum meeting 8.4.20 
3https://cst.org.uk/data/file/d/9/Coronavirus and the plague of antisemitism.1586276450.pdf 
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paid to tackling the emerging forms in which hate crime is manifesting during the 
pandemic. 

 
4. Our principles for law reform 

4.1 Equality: Hate crime law needs to deliver on equality requirements and take a 
human-rights based approach, recognising that everyone is born equal in dignity, 
worth and rights. The current disparity in the law unintentionally signals that some 
types of hate crime are more serious than others and/or that some groups are 
more deserving of protection, undermining notions of fairness, and implying a 
‘hierarchy of hate’. 

4.2 Justice: parity of approach towards different groups assists in prosecuting 
offences and preparing legal cases (as identity factors may only otherwise be 
considered at sentencing for those hate crimes addressed under the CJA – 
evidence of hostility may not make it into trials). It supports equitable sentencing 
across different groups. Parity may also be important for legal outcomes; there is a 
reported correlation in hate crime law implementation and pro-equality policies and 
lower hate crime in the United States (Walters et al., 2018, 186-7). Flagging 
offences across groups also supports monitoring and identification of repeat 
offenders. 

4.3 Social norming: finally, the law sends a message about what is and is not 
permissible conduct, which is important as a deterrent and for shaping social 
norms, as well as supporting communities at risk of hate crime. Supporting parity 
of approach across different equality strands demonstrates the importance in 
society as a whole of all citizens and the unacceptability of hate crime in any form 
against anyone. 
 

 
5. Consultation questions 

Question 1. Do consultees agree that hate crime laws should, as far as 
practicable, be brought together in the form of a single “Hate Crime Act”? 
 
5.1 Yes, we strongly agree. Hate crime law and its application are currently 

contributing to inequality in two important ways. 
5.2 First, the law does not provide equal protection to all groups protected under the 

Equality Act 2010 in relation to hate crime. Some groups have no protection, while 
the type and level of protection for those that are covered varies widely due to the 
history of ad hoc legal development - rather than any rational assessment of how 
the law should respond to such a serious issue within society. 
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Questions 4 – 20, related to who should have the protection of hate crime 
 
5.8 Our hate crime strategy group has agreed two key aims for hate crime law reform: 

‘parity’ and ‘clarity’ in the law to ensure equal treatment and levelling up of 
protections for different groups. 

5.9 Our starting point is a presumption that all those currently protected by the 
Equality Act 2010 should have the protection of hate crime laws. People 
experiencing hate crime across the characteristics currently monitored through the 
criminal justice system (ie race, religion, gender identity, sexual orientation and 
disability) should all be given equal legal protection and treatment in terms of 
sentencing. The Equality Act 2010, however, also provides protection for a wider 
range of groups than those currently supported under hate crime law and includes 
consideration of age and sex. 

5.10 While the Law Commission is correct in highlighting that the Equality Act is civil, 
and not criminal, law, to omit any protected characteristic without explicit 
justification unintentionally signals that some types of hate crime are more serious 
than others and/or that some groups are more deserving of protection, 
undermining notions of fairness, and implying a ‘hierarchy of hate’. 

5.11 This applies to all potential forms of hate crime outlined in the consultation 
document, such as aggravated offences, sentencing provision and offences of 
stirring up hatred, and to all platforms (written, spoken, online, etc) on which hate 
crime may be committed. 

5.12 Having said that, there are examples where hate crime laws could and should go 
further than the definitions provided in the Equality Act 2010. For example, the 
definition of disability under the Equality Act retains elements of the medical model 
of disability and we would support a definition based more firmly in the social 
model. 

5.13 We also recognise that there may be a need to treat particular protected 
characteristics differently in order to achieve equality – for example to provide 
greater detail and legal clarity or to provide for specific exemptions – but this 
should be a conscious and transparent decision made in dialogue with 
representatives of those with those particular protected characteristics. 

5.14 In reference specifically to Question 4 we agree that the definition of race in hate 
crime laws should be amended to include migration and asylum status; and/or 
language. Our members' casework shows that this especially pertinent in the 
context of Brexit and Covid-19 and the rise in xenophobic / anti-immigration 
rhetoric and related hate incidents and crimes. 
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Questions 21 – 31: The type of offences 
 
5.15 As with questions related to who the law should protect, evidence from our 

members and research base show that parity and clarity are important in respect 
of how the law defines a hate crime. 

5.16 As highlighted above, parity of approach towards different groups assists in 
prosecuting offences and preparing legal cases (as identity factors may only 
otherwise be considered at sentencing for those hate crimes addressed under the 
CJA – evidence of hostility may not make it into trials). It supports equal 
sentencing across different groups. Parity may also be important for legal 
outcomes; there is a reported correlation in hate crime law implementation and 
pro-equality policies and lower hate crime in the United States (Walters et al 2018, 
186-7). Flagging offences across groups also supports monitoring and identification 
of repeat offenders. 

5.17 We therefore believe that whatever form the prohibition on hate crime takes, the 
starting point should be equality across all grounds, with any departures explicitly 
justified in each instance. This would also provide greater clarity, with the same 
definitions and protections applying to all. 

 
Question 22. We provisionally propose that the current legal position – where the 
commission of a hate crime can be satisfied through proof of “demonstration” of 
hostility towards a relevant characteristic of the victim – be maintained. Do 
consultees agree? 
and 
Question 23.  We invite consultees’ views as to whether the current motivation 
test should be amended so that it asks whether the crime was motivated by 
“hostility or prejudice” towards the protected characteristic. 
 

5.18 We agree with the proposal to expand the basis on which motivation can be 
demonstrated. As the report notes, prosecution under this limb is both rare and 
difficult. Evidence from our hate crime group, in particular those providing support 
services to those facing disability hate crime, also suggests that the Commission 
should consider including ‘contempt’ in the definition as well as prejudice as this 
better reflects the nature of disability hate crime. We agree. 

5.19 Regarding the ‘demonstration’ limb, we accept that care needs to be taken to 
ensure that hate crime law sends a strong message that such conduct is 
unacceptable. However, we do not think that limiting that limb to hostility alone 
does this. Expanding the second limb may well have the effect of narrowing the 
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Question 38. We invite consultees’ views on whether a more flexible approach 
to characteristic protection would be appropriate for the purposes of enhanced 
sentencing.  
 
Further, we invite consultees’ views on whether this might be best achieved 
by: • a residual category; • a set of criteria for judges to consider; • 
sentencing guidance; or • a combination of approaches. 
 
5.24 We agree that a reformed law should have the flexibility suggested. This would 

help respond to the realities of hate crime and social developments over time, 
which to date have led to a confusing patchwork of protection.  

5.25 We do not have specific views on the best way to achieve this, but it must ensure 
that the flexibility is exercised in a manner consistent with human rights standards 
and that sufficient guidance is available on the situations in which it is likely to 
become relevant and how it will be applied when it is. 

 
Question 62 We invite consultees’ views on whether they would support the 
introduction of a Hate Crime Commissioner. 
5.26 We agree that a Hate Crime Commissioner should be introduced. As the report 

rightly identifies, such a role could help with better coordination across public 
services and play an important role in ensuring those subjected to hate crimes are 
heard. For the role to fulfil this potential we believe the following would be 
necessary: 

x A statutory footing that ensures independence and the ability to challenge the 
Government; 

x Sufficient budget to resource the work effectively; 

x A requirement for involvement of affected groups in determining the strategic 
priorities and ways of working of the Commissioner; 

x Strong working relationships with third party victim support agencies, in particular 
specialist support agencies, and with specialist research and policy organisations; 
and 

x Memoranda of Understanding established with other agencies, such as the Equality 
and Human Rights Commission and the Victims Commissioner, to ensure that in 
avoiding duplication no-one slips through the cracks. 
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Hate Crime: Cause and Effect 

 

Introduction 

 
This synthesis aims to provide a clear and accessible summary of two recent research 
reports on the causes and impacts of hate crime to support people seeking to influence or 
develop policy. 
 
It brings together the key findings and recommendations of two ground-breaking studies 
into hate crime, Causes and motivations of hate crime, and the Sussex Hate Crime Project 
final report. 
 
Causes and motivations of hate crime (CMHC) was funded and published by the Equality 
and Human Rights Commission in 2016 and provides an overview of the current evidence 
on hate crime causation and perpetrator motivation  The authors are Prof  Mark A  Walters 
and Prof. Rupert Brown, with Susann Wiedlitzka, from the University of Sussex. 
 
CMHC brings together for the first time evidence and emerging insights from the law, 
policy and social science on the causes and perpetration of hate crime. It aims to inform 
criminal justice agencies (or those working to influence them) in their approach and use of 
preventative measures  
 
Sussex Hate Crime Project (SHCP) was a five year research project, funded by the 
Leverhulme Trust, to examine the indirect impacts of hate crimes – how hate attacks on 
members of a community affect the thoughts, emotions and behaviours of other members 
of that community  It focuses on hate crimes targeted against Lesbian, Gay, Bisexual and 
Trans (LGB&T) and Muslim communities.  
 
SHCP provides, for the first time, a comprehensive empirical basis for understanding what 
the effects are and why they are likely to occur. 
 
The final report, published in 2018, summarises the findings of the project’s 20 studies, 
which used a variety of different research methods, including questionnaire surveys, 
individual interviews and social psychological experiments. The authors are Dr Jenny 
Paterson, Prof  Mark A  Walters, Prof  Rupert Brown and Dr Harriet Fearn, from the 
University of Sussex. 
 

What is hate crime? 

 
Both reports use the criminal justice system’s agreed working definition of hate crime: ‘any 
criminal offence which is perceived, by the victim or any other person, to be motivated by a 
hostility or prejudice ’ for England and Wales  CMHC also references the Scottish criminal 
justice system’s definition: ‘crime motivated by malice or ill will towards a social group’. 
 
All three countries also record ‘hate incidents’ which are defined as ‘[a]ny non-crime 
incident which is perceived, by the victim or any other person, to be motivated by a hostility 
or prejudice…’ Hate incidents may result in severe harms, and/or escalate over protracted 
periods of time into more serious forms of emotional, sexual and/or physical abuse  
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Responding to hate incidents therefore enables law enforcement agencies to capture 
escalation, trends and repeat incidents.  
 
The reports note the five officially protected characteristics (race, religion, disability, sexual 
orientation and transgender) that are monitored by the police as ‘strands’ of hate crime and 
incidents  
 
There is no single type of hate crime  Some of the most common types of hate crime 
involve:  

 incidents that occur during an ongoing local conflict (for example, between 
neighbours) that has escalated over time;  

 incidents that form part of a targeted campaign of abuse directed against certain 
individuals within a neighbourhood; or  

 incidents that occur in public spaces and are perpetrated by individuals who feel 
somehow aggrieved by the victim – sometimes occurring during commercial 
transactions or on public transport.  

 

Causes and motivations 

 
The CMHC report found that a person who commits a ‘hate crime’ need not actually be 
motivated by hatred for his or her victim, but rather it is his or her expression of prejudice or 
bias against the victim’s (presumed) group membership that more properly characterises 
such crimes. 
 
Perpetrators of hate crimes are not always motivated by a single type of prejudice or hatred 
but can be influenced by a combination of different prejudices.  
 
There is no single type of hate crime perpetrator. Practitioners need to appreciate that 
situational factors (that is, location and victim–perpetrator relationships) may differ 
depending on the type of offence (for example, verbal abuse, harassment etc ) and the type 
of hate-motivation (for example, homophobic, disablist etc.). 
 
Hate crimes may also be the product of our social environments  Some researchers assert 
that hate crimes are more likely to occur where society is structured in such a way as to 
advantage certain identity characteristics over others (for example, white, male, 
heterosexual)  Systemic discrimination, typically codified into operating procedures, 
policies or laws, may give rise to an environment where perpetrators feel a sense of 
impunity when victimising certain minority group members   
 
Perpetrators of hate crime can be motivated by a variety of different factors. Some 
research (from the US) suggests that there are four ‘types’ of perpetrators, including: thrill 
seekers (those motivated by a thrill and excitement); defensive (those motivated by a 
desire to protect their territory); retaliators (those who act in retaliation for a perceived 
attack against their own group); and mission (perpetrators who make it their mission in life 
to eradicate ‘difference’).  
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Some evidence within social psychology suggests that perpetrators may be influenced by 
their perception that certain groups pose a threat to them. These threats can be divided 
into ‘realistic threats’ – such as perceived competition over jobs, housing and other 
resources, and physical harm to themselves or others – and ‘symbolic threats’ which are 
concerned with the threat posed to people’s values and social norms  
 
Cyber hate is a growing phenomenon which, reporting figures suggest, vastly outnumbers 
offline hate crime  There is some research suggesting that perpetrators of cyber hate crime 
have similar motivations to those who act offline.  
 

Similarities and differences between different types of hate crime 

 
Though there are some dissimilarities between types of hate crime, the researchers suggest 
that most, if not all, hate crimes are linked by perceptions of threat  Threats can be linked 
to economic stability, access to social or state resources, people’s sense of safety in society, 
and/or values and social norms. 
 
Some differences in the nature and dynamics of hate crime can be observed across the 
protected strands. Research suggests that both anti-Lesbian, Gay or Bisexual (LGB) and 
transphobic hate crime can involve a greater propensity towards physical violence  
Disability hate crime evidence shows high levels of sexual violence and property offences. 
Certain trigger events (such as global terrorist attacks) have been linked to sharp rises in 
anti-religious hate crime  
 

Knowledge gaps 

 
The CMHC report recommends the need for further work between researchers, civil society 
organisations and practitioners to fill the gaps in evidence that would enable the 
development of an effective strategy for preventing hate crime. 
 
Specifically, it highlights the need: 
 

1. For further research into why and how people commit hate crime, including the 
structural factors that cause hate crime  
 

2. To properly scrutinise perceptions of threat so that we can better understand how 
people’s fears and prejudices about others can be effectively addressed    
 

3. To explore why many people who feel animosity towards certain groups choose not 
to offend  This reverse perspective may help to elucidate the key factors that help to 
deter people from hate-based criminality. 
 

4  To understand more about the relationships between people in the groups who 
commit a hate crime, and when and how these lead to the group being more likely 
to commit a hate incident or crime  
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5. The cause of hate crimes committed across minority groups.  

 
6. The extent and nature of hate crimes that are committed against individuals in the 

same minority group  
 

7. The role of the internet (including social media/blogs/traditional media) in spreading 
hate   

 

Incidence and awareness of hate crime 

 
The SHCP report found that respondents were likely to have been victimised in a hate 
crime/incident in the past 3 years: 72% of LGB&T respondents and 71% of Muslim 
respondents had been victims   
 
Respondents were likely to know someone else who had been victimised in a hate 
crime/incident in the past 3 years: 87% of LGB&T respondents and 83% of Muslim 
respondents knew another victim.  
 
Experiences of hate crime via the media and online were also extremely common: 83% of 
LGB&T respondents and 86% of Muslim respondents had been directly targeted online. 
86% of LGB&T respondents and 88% of Muslim respondents knew someone who had been 
targeted online  90% of LGB&T respondents had seen at least one hate crime reported in 
the media in the past 3 years.  
 

Effects of hate crime  

 
The report found that the indirect experiences of both anti-LGB&T and anti-
Muslim/Islamophobic hate crime are similar to those of direct experiences. Hate crimes 
spread fear and anger throughout communities that impact upon people’s actions and their 
perceptions of the criminal justice system  Individuals themselves do not have to be 
targeted to be impacted: simply knowing someone who has been victimised is sufficient to 
cause these effects. Hate crimes have the potential to cause injury and distress both at the 
individual and community level  They affect individuals’ emotional wellbeing - 
predominantly causing anger and anxiety. These emotions are linked to certain behavioural 
responses, both proactive and avoidant. 
 
Specifically, it found that: 
 
Hate crimes, whether experienced directly, indirectly, through the media, in person or 
online were consistently linked to:  

 increased feelings of vulnerability, anxiety, anger, and sometimes shame; and  

 being more security conscious, avoidant, and more active within the community    
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Hate crime victims received more empathy than non-hate crime victims and sometimes 
were blamed more than non-hate crime victims. 
  
The indirect effects of hate crimes can be described as a process:  
 

 hate crimes increase feelings of vulnerability and empathy;  

 feelings of vulnerability and empathy then increase emotional reactions (anger, 
anxiety, shame); and  

 these emotional reactions motivate specific behavioural responses: 

 anger leads to pro-active behaviours and less avoidance 

 anxiety leads to avoidance and security concerns  

 shame, although not always felt strongly, is linked to avoidance, pro-active 
behaviours, security concerns, and uniquely to retaliation   

 

Seeking justice 

 
Perceptions of the criminal justice system were generally negative – especially when people 
had indirect experiences of hate crimes.  
  
Around a quarter of respondents had contacted the police about a hate crime, while less 
than 10% had experience with the Crown Prosecution Service (CPS) about a hate crime.  
 

 Contact with the police was associated with more negative perceptions for Muslim 
respondents   

 Contact with the CPS did not significantly affect perceptions about this institution   
 
Respondents were unlikely to report verbal or online abuse but were very likely to report 
acts of vandalism and assault to the police. 
  
Younger participants and those less identified with their community were less likely to 
report hate crimes to the police  
  
Some participants would not report hate crimes because they felt that it would not help 
and that they may experience secondary victimisation by the police   
 
61% of LGB&T and Muslim participants (including those with both direct and indirect 
experience of hate crime) preferred restorative justice (RJ) as a criminal justice response to 
hate crimes (i.e. dialogue focused on repairing harm) rather than an enhanced prison 
sentence. LGB&T participants perceived RJ to be more beneficial to the victim and the 
offender and were more satisfied with RJ compared to an enhanced sentence   
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Community 

 
The more people identified with their community, the angrier they felt about hate crimes 
and the more they wanted to get involved in combating the harms of hate. Interviews 
revealed that LGB&T and Muslim people felt connected to their communities at three 
levels: locally, nationally and globally   
 
Interview participants felt greater levels of anger and anxiety about hate crimes committed 
in their local neighbourhood. Some interview participants felt connected to other LGB&T 
and Muslim people globally through a sense of “shared suffering”. 
 
Interview participants felt angry about hate crimes against other groups but felt less 
vulnerable and anxious about these compared with hate crimes against their own 
community   
 

Implications for supporting targeted communities 

 
The research identified the need: 

 
1  For agencies to have a more comprehensive understanding of the emotions hate 

crime cause and their effects on behaviours, and to implement measures that 
carefully aim to reduce targeted communities’ perceptions of threat and to alleviate 
individuals’ feelings of anger and anxiety, while also reducing individuals’ need to 
avoid certain locations or to change their appearance.  
 

2  To treat hate crimes as a distinct type of offending, which requires a specific 
legislative response, including the use and extension of hate crime legislation that 
treats such crimes more seriously than other offences   
 

3. For measures that specifically aim to address community harms during the criminal 
justice process, e g , via the use of Community Impact Statements during criminal 
trials, to more fully reflect the harms that hate crimes cause. 
 

4  To increase confidence in the police to counter negative experiences and fears of 
prejudice towards LGB&T and Muslim communities. 
 

5  To effectively communicate to LGB&T and Muslim communities the policies, 
practices and support measures that are already in place. For example, there was 
evidence to suggest that where individuals made use of specially trained officers, or 
came into contact with an LGB&T liaison officer (for example), they were very 
satisfied with the way they were treated.  
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Hate crime: the case for 
legal reform 

Summary 

We all want to live in a just and inclusive society, where we are free from harm. But hate crime 

is on the increase. Currently the law treats different groups unequally in the protections it 

offers. The Law Commission is investigating the case for legal reform, providing opportunities 

for current disparities to be addressed. This think piece reviews the evidence and options for 

reform from an equality perspective. It recommends greater ‘parity’ and ‘clarity’ in the law to 

ensure equitable treatment and levelling up of protections for different groups. 

 Hate crime is any crime perceived by the victim or another person to have been 

motivated by hostility or prejudice based on a person’s race, religion, sexual orientation, 

disability or transgender identity. 

 There has been a recent increase in hate crime, with recorded offences almost doubling 

in the past five years. 

 Hate crime law does not currently provide equal protection to all groups that are 

targeted by perpetrators of hate crime. Race and religious hate crimes are treated as 

aggravated offences. Sexual orientation, gender identity and disability related hate 

crimes are not. Other characteristics protected under equality law, namely sex and age, 

and other social groups affected, like homeless people, are not covered at all.  

 The implementation of the law leads to unequal charging decisions, prosecution and 

sentencing outcomes for different groups. There is a justice gap in how hate crimes are 

addressed for all groups, but a particularly large justice gap for disabled people. 

 Hate crime law needs to: deter perpetrators; ensure that hate crimes are adequately 

addressed when they arise; and deal fairly with those affected. Any reforms should 

adhere to key principles on equality and justice and send a clear signal on acceptable 

social norms. 

 Priorities for legal reform include: ensuring parity of treatment of different social groups; 

greater clarity in the law – ideally through consolidation of hate crime legislation into a 

single Act; and a greater emphasis in the long term on prevention and tackling the 

underlying causes of hate crime. 
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Background 

History of the law on hate crime 

In legal terms, a ‘hate crime’ is any crime perceived by the victim or another person to have 

been motivated by hostility or prejudice based on a person’s race, religion, sexual 

orientation, disability or transgender identity. Although hate crimes are recorded for all five of 

these ‘protected characteristics’ by the police and Crown Prosecution Service (CPS), the 

criminal offences that specifically address hate crime only cover some, not all, characteristics. 

The law has evolved incrementally, creating disparities and only partial coverage of different 

equality strands. 

 

The current legal framework emerged after increasing racial violence in the 1970s and 1980s, 

including the murder of Stephen Lawrence in 1993. This led to the introduction of racially 

aggravated criminal offences under the Crime and Disorder Act 1998 (CDA) for specific 

offences, including assaults, criminal damage, harassment and some public order offences, 

where these crimes are motivated by racial hatred or demonstrate hostility to the victim for 

their actual or perceived membership of a racial group. In these cases, perpetrators can be 

given increased sentences. In 2001, the CDA was extended to cover religiously aggravated 

offences.  

 

Subsequently, the Criminal Justice Act 2003 (CJA) required courts to treat sexual orientation 

and disability, and in 2012, transgender hostility, as aggravating factors in sentencing for any 

offences motivated by, or demonstrating hostility based on, those factors. In addition, the 

Public Order Act 1986 and subsequent legislation introduced offences for incitement to racial 

hatred, religious hatred and stirring up hatred based on sexual orientation.  

 

Recent trends 

Hate crime is on the increase, suggesting a need to take this threat more seriously. Recorded 

offences have more than doubled over the last five years, from 42,255 in 2012/13 to 94,098 

in 2017/18. In 2017/18 alone, there was a 17 per cent increase (Figure 1). While this may 

partially reflect increased reporting, there have also been recent spikes in hate crimes linked 

to the EU referendum in 2016 and terrorist incidents in 2017 (Home Office, 2018), with 

evidence of a hardening in attitudes towards Muslims (Hope not Hate, 2018) contributing to 

the overall upward trend.  

 

Race hate crime is the commonest form of hate crime, comprising three quarters of all 

recorded offences. It has doubled since 2011/12. Offences linked to other aspects of identity 

have increased more markedly in the past year, particularly religious offences, while offences 

relating to sexual orientation form the second largest category overall (Figure 1).  
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Figure 1: Home Office recorded hate crime offences 2011/12-2017/18 

 

The nature of offences varies by group. Violence against the person is more common in 

transgender hate crime, whereas disabled people more commonly face harassment, sexual 

offences, theft, burglary and fraud  often linked to their perceived vulnerability (Walters et 

al, 2018, 57). There is also concern about increasing online hate crime, with a recent 

parliamentary review highlighting its impact on disabled people (Petitions Committee, 2019) 

and Government proposals to introduce new regulation to address online harms (HM 

Government, 2019).  

The case for legal reform 

Legal disparities and inequality 

The law is important for a range of reasons, from sending a signal about acceptable 

behaviour in society and permissive social norms, to providing a deterrent to committing 

offences and supporting appropriate redress for victims and wider society when offences are 

committed. Hate crime law and its application are currently contributing to inequality in two 

important ways.  

First, the law does not provide equal protection to all groups protected under the Equality Act 

2010 in relation to hate crime: 

 Some race and religious hate crimes are defined as ‘aggravated offences’ and subject 

to increased sentences. 

 For sexual orientation, gender identity and disability cases, enhanced sentencing is 

possible for any offences identified as hate crime, but evidence of hostility may not be 

gathered to support this if a case is not flagged as a possible hate crime, or may not 
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make it to court; and as only the basic offence is recorded, it is harder to identify 

repeat offenders. 

 For other characteristics protected under equality law, particularly sex and age, there 

is no provision. 

 Incitement or stirring up offences do not apply to transphobia or disability. 

 Definitions of protected groups are not necessarily inclusive of all those affected, for 

example, while sexual orientation is broadly conceived, transphobia is considered 

unduly narrow. 

Second, the implementation of the law leads to unequal charging decisions, prosecution and 

sentencing outcomes for different groups:  

 Certain types of hate crime, particularly race related crimes, appear to be recorded 

more frequently by the police than those linked to other characteristics, possibly 

reflecting greater recognition of the CDA than the CJA. 

 Fewer homophobic and transphobic hate crimes reported to the police result in a 

charge than other monitored hate crime strands. 

 Disability hate crime and religious hate crime cases have lower rates of successful 

convictions (75 and 79 per cent respectively) compared with homophobic/transphobic 

(83 per cent) and race (84 per cent) hate crime. 

 There are far lower rates of sentence uplifts for disability related hate crime (12 per 

cent) than for race, religion and sexual orientation (from 32 38 per cent). 

 Racially and religiously aggravated offences lead to longer custodial sentences on 

average than other hate crime offences (Walters et al 2018, 58 64). 

Even in areas such as race hate, where recording levels are higher, there are still significant 

issues of under reporting and of inadequate practice and outcomes. There is therefore a 

need to level up and strengthen legal protections, and improve practice for all hate crime. 

 

The justice gap 

 

Research highlights a substantial overall justice gap in relation to people’s experience of hate 

crime and outcomes from the criminal justice system. According to the latest crime survey in 

England and Wales, around 184,000 incidents of hate crime are experienced by the public 

each year (3 per cent of all crime), but over half of these incidents do not come to the 

attention of the police (Home Office, 2018). In 2017/18, only 8 per cent of the 97,520 

reported crimes resulted in sentences with uplifts on the basis of identity based hostility, 

creating a 92 per cent justice gap. There is drop out at all stages of the process, from initial 

reporting to prosecution and conviction. This justice gap applies across all monitored equality 
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This justice gap reflects a range of underlying issues, as highlighted in research by the 

University of Sussex (Walters et al, 2018).  

First, there may be gaps in police recording of hate crime, even when it is reported. For 

example, there are systemic failures in identifying and flagging disability hate crimes (Walters 

et al, 2018, 81), and the recording of Gypsy/Traveller status under ethnicity is also not yet 

standard practice, although this is changing (HMICFRS, 2018).  

Second, there is a reluctance by some juries and judges to accept ‘demonstrations of 

hostility’ as ‘real’ hate crimes. There may be problems in obtaining supporting evidence, 

particularly if there are no witnesses beyond the victim, and concerns, for example, over 

branding someone racist for what may be construed as a one-off remark in the heat of an 

argument.  

Third, the need to prove ‘hostility’ as a basis for the offence is not always straightforward, 

due to defendant denials, the stigma of labelling offenders, and juror and judicial resistance 

to denote offences as racially or religiously aggravated where the main motivation is not 

seen as hate based (Walters et al 2018, 125). There are particular problems for disabled 

people, as 38 per cent of prosecuted disability hate crimes are sexual or property related, 

and disabled people are often targeted due to their perceived vulnerability, which may not be 

seen as ‘hostility’ or hatred (Walters et al 2018, 172).  

Fourth, there is a widespread lack of awareness in the criminal justice system of the CJA 

provisions for enhanced sentence uplifts for offences concerning sexual orientation, 

transgender identity and disability, resulting in disparity in applying sentence uplifts across 

the monitored characteristics.  

Finally, there is a lack of consistency amongst judges as to how much enhancement in 

sentencing should be applied (Walters et al, 2018).  

 

Principles for reform 

 

Legal reform offers opportunities to support parity of treatment for different groups. 

Employing key principles could assist with this, namely: equality, justice and social norming. 

 

Equality: on equality grounds, people experiencing hate crime across the characteristics 

currently monitored through the criminal justice system (ie race, religion, gender identity, 

sexual orientation and disability) should all be given equal legal protection and treatment in 
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terms of sentencing.1 The Equality Act 2010, however, also provides protection for a wider 

range of groups than those currently supported under hate crime law2 and includes 

consideration of age and sex. Hate crime law needs to deliver on equality requirements and 

take a human rights based approach, recognising that everyone is born equal in dignity, 

worth and rights. The current disparity in the law unintentionally signals that some types of 

hate crime are more serious than others and/or that some groups are more deserving of 

protection, undermining notions of fairness, and implying a ‘hierarchy of hate’.  

 

Justice: parity of approach towards different groups could assist in prosecuting offences and 

preparing legal cases (as identity factors may only otherwise be considered at sentencing for 

those hate crimes addressed under the CJA  evidence of hostility may not make it into 

trials). It could also support equitable sentencing across different groups. Parity may also be 

important for legal outcomes; there is a reported correlation in hate crime law 

implementation and pro equality policies and lower hate crime in the United States (Walters 

et al 2018, 186 7). Flagging offences across groups also supports monitoring and 

identification of repeat offenders. 

 

Social norming: finally the law sends a message about what is and is not permissible 

conduct, which is important as a deterrent and for shaping social norms, as well as 

supporting communities at risk of hate crime. Supporting parity of approach across different 

equality strands demonstrates the importance in society as a whole of all citizens and the 

unacceptability of hate crime in any form against anyone. 

 

Approaches to reform 
 

Options for legal reform 

 

The University of Sussex has identified a number of options for reform which could support 

greater parity and clarity in the law and help to address equality concerns (Walters et al 

2018). Table 1 (overleaf) summarises the rationale, limitations and additional considerations 

associated with two main options. 

 

Option one would simply amend the CDA to support parity for the five groups who are 

already protected under criminal justice law (a smaller scale change which delivers parity 

only for some groups). Option two is a more substantive change, involving new legislation (a 

                                        
1 This was supported by half of interviewees supporting legal reform in Walters et al (2018) 
2 The nine protected characteristics under the Act are: age, disability, gender reassignment, race, religion or 
belief, sex, sexual orientation, marriage and civil partnership, and pregnancy and maternity   
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Procedural changes 

 

Other procedural improvements could also be beneficial. The Public Sector Equality Duty 

requires public bodies to have due regard to the need to eliminate discrimination, advance 

equality of opportunity and foster good relations when carrying out their activities. While 

there is no explicit legal requirement to collect and use equality information in tackling hate 

crime, to meet these aims, police forces need to understand how their policies and practices 

differ for people with different protected characteristics and to be informed about problems.  

 

A report of recent inspections of police force practice suggest improvements could be made 

in: identifying hate incidents and crimes and flagging protected characteristics; gathering 

intelligence and information about those who encounter the police; and analysing this 

information to meet the Equality Duty. It also highlights Equality and Human Rights 

Commission (EHRC) advice that ‘failing to consider how a function can affect different groups 

in different ways can contribute to greater inequality and poor outcomes’ (HMICFRS, 2018, 

86).  

 

The EHRC has also recommended that police data should be disaggregated by protected 

characteristics (HMICFRS, 2018, 54). Capturing intersectional data would also help to 

understand the more nuanced reality of people’s experiences of hate crime where people 

may be targeted for multiple reasons.  

 

Delivering parity and clarity in the law 

 

The complex and incremental approach to legislation historically causes unnecessary 

confusion in how to address cases of identity-based hostility within the criminal justice 

system. There is a strong case for consolidating hate crime legislation into a single law where 

all equality strands are addressed. This would have the added benefit of triggering new 

associated professional practice guidance, which has been highlighted as an important 

influence in ensuring legislation is given due consideration within the police and wider 

criminal justice system (HMICFRS, 2018). It could also serve as the basis for instigating 

national training programmes, which could help to ensure that the police and criminal justice 

services are better able to respond to hate crime when it occurs.   

 

While there has rightly been a focus on equalising the law for disability, gender identity and 

sexual orientation hate crimes in line with race and religion, this is also the time to review 

whether hate crime linked to other aspects of identity is sufficiently addressed. Both sex and 

age are protected characteristics under the Equality Act that have been ignored in the law to 

date, and these areas need fuller consideration. 
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There is increasing awareness of misogyny and hate directed towards women. Police forces 

in Nottinghamshire, North Yorkshire and elsewhere have begun to record misogyny as a hate 

crime. Trials in Nottinghamshire have been evaluated and, contrary to popular opinion, have 

not led to a disproportionate upsurge in reporting. In the first year, under 100 offences were 

reported3. The evaluation found support for the approach across genders4. However, there 

are concerns over whether introducing misogyny as a hate crime nationally might deflect 

from existing approaches to domestic abuse and violence against women. It has also been 

suggested that gender rather than misogyny should be the focus of any offence, as this 

enables cases of misandry (hatred against men) to be considered where appropriate, too, 

even though the scale of this is likely to be much more limited. Age poses other questions as 

incidents can be bound up with other issues, including vulnerability and ill health/disability.  

 

A review by Lord Bracadale for the Scottish Government (2018) may offer pointers for 

reforms in England and Wales. This recommended legal changes in Scotland to: 

 

 introduce aggravations where offending involves hostility on grounds of gender and 

age, in addition to existing coverage of race, religion, disability, sexual orientation and 

transgender identity 

 create offences to deal with threatening or abusive conduct which stirs up hatred in 

respect of each of these characteristics  sufficient to cover online hate crime/hate 

speech 

 consolidate all hate crime legislation in a single Act. 

Reforming hate crime law to extend legal recourse to all relevant key groups in the Equality 

Act 2010 would improve current protections. However, this would still fall short of including 

some who experience hate crime, including homeless people or goths. 

 

There are alternative routes forward which could help to ensure that hate crime is addressed 

in a holistic way to address prejudicial behaviours linked to identity. The EHRC’s response to 

the Scottish Government’s consultation suggests considering introducing ‘a more generic 

definition, based on human rights principles and arguments, that can adequately cover and 

protect many different groups and characteristics. This might avoid the need for continual 

review of the law and legal protection and new aggravations where further evidence of 

hostility to different groups in society develops over time’ (EHRC 2018). 

 

 

                                        
3 As reported by former Nottinghamshire Police Chief Constable at Equally Ours seminar 28/11/2018 
4 As reported by Nottingham Trent University at Equally Ours seminar 28/11/2018 
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Wider policy reform 

 

In addition to legal reform, wider policies could support better outcomes for those who 

experience hate crime. Recent inspections of policing practices highlight inconsistent and 

sometimes poor practices in dealing with victims, undermining incentives to report incidents, 

and prompting calls for ‘a more consistent and considered initial response from the police’ 

including better risk assessment and management for victims (HMICFRS 2018, 6). The 

emphasis also needs to move beyond reporting to supporting better outcomes for victims. 

This may, in some cases, mean more consideration of alternative pathways to justice, 

including restorative justice, where there is appropriate engagement between victim and 

perpetrator, which could repair the harms caused by hate crime and reduce repeat 

victimisation (Walters et al 2018, 112). There also needs to be greater focus on capacity 

building in organisations that support those experiencing hate crime and can offer specialist 

expertise and assistance, including organisations led by LGBT, Deaf and Disabled, and Black 

and minority ethnic people, and other groups whose mission is to tackle discrimination and 

inequality. 

 
Conclusion  
 

The evidence highlights the need for parity and clarity in the law that could be best achieved 

by levelling up and improving legal protections and practice. The debates about whether 

misogyny/gender/sex or age or other social groups should be incorporated into hate crime 

law require further consultation and scrutiny. This should be a focus of the Law Commission 

review. Consideration should also be given to key principles around equality, justice and 

social norming in any reforms made. It may be that reform on the basis of understanding 

hate crime ‘by reason of membership of a social group’ provides an inclusive way forward.  

 

Longer term, the focus must be on preventing hate crime by tackling the underlying causes. 

While the Home Office suggests a possible downward trend in hate crime based on the 

national crime survey, police recorded offences suggest the opposite. Online hate crime is a 

growing concern. The divisive nature of the EU referendum has also highlighted the 

fragmented nature of UK society, and the scope for abuse and intolerance to be exacerbated 

by political and social divisions. In this context, political and media rhetoric that amplifies 

divisions rather than building bridges between people of different backgrounds risks fuelling 

perpetrator motivations. Developing the UK evidence base on the causes of hate crime, the 

opportunities for effective and meaningful interventions to tackle it and the contributions that 

can be made by different actors, from politicians to the media, schools and frontline service 

providers, needs greater attention to help shift towards a prevention agenda.  
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Permanent and anonymous:
Tackling online hate crime

Equally Ours’s Tanishtha Bhatia Sen Gupta on our recent seminar: Online
hate crime and hate speech

In our recent seminar on online hate crime and hate speech, we worked
with leading academics, policymakers and practitioners to explore the
nature of online hate, and the policy responses needed to tackle it. The
seminar, organised together with Oxford Brookes University, identified an
urgent need for specific regulation to prevent and combat online hate.

The recent Sussex Hate Crime Project (pdf) has shown that online hate is
a rapidly growing problem. Unfortunately, current legislation falls short of
addressing its specific nuances.

There are legal provisions that apply to online hate – the Protection from
Harassment Act 1997, the Public Order Act 1986, the Malicious
Communications Act 1988 and the Communications Act 2003 – but they
are outdated, and unfit to address the magnitude and anonymous nature
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of online hate.

Online hate speech is permanent and accessible

Speaking at the seminar, Chara Bakalis of Oxford Brookes took us
through some of the key differences between online and offline hate.
Hateful comments and threats posted online are easily searchable using
the victims’ name, making them accessible and permanently visible to
everyone. While many online platforms are attempting to respond to this
with better safety and privacy settings, these only scratch the surface of
the wider consequences of online hate.

Online hate also has a pernicious effect on democracy itself. With
research showing an abusive or problematic tweet is sent to a female
politician every thirty seconds, many now worry that women will be
deterred from entering politics due to their disproportionate experience
of online hate.

Speakers from different organisations told us more about how online hate
hurts their communities. Rosanna Rafel-Rix from the Community Security
Trust talked about online hate against the Jewish community, ranging
from holocaust denial memes to Nazi sympatising comments. CST’s
research (pdf) found 323 incidents of anti-semitic online hate between
January and June 2019, with each incident consisting of hundreds of
comments and posts.

Patricia Stapleton from The Traveller Movement spoke about how hate
speech used by politicians about the Gypsy, Roma and Traveller
communities contributes hugely to the hate they experience. This speech
is normalised, often quoted in the media, and due to parliamentary
privilege is often difficult to tackle, making it a major barrier to prevention
of online hate.

From Stay Safe East, Ruth Bashall discussed how online hate affects Deaf
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and disabled people. She pointed out that current platforms for reporting
online hate speech are often themselves inaccessible, making it hard for
people with different accessibility needs to report or get redress for
online hate.

The cumulative effect of online hate

A key theme that kept coming up is how online hate multiplies, and builds
on itself. The nature of online platforms means people can share hateful
content far and wide in minutes, magnifying the effect on the victim’s
mental health and physical safety.

Chris Witt And Eduard Mead from the Home Office spoke about the links
between online hate and offline violence. They highlighted that
unregulated online hate speech has been linked to terrorist acts (such as
the shootings in two mosques in Christchurch) and even genocide, such
as that against the Rohingya people in Myanmar.

Addressing online hate

One major barrier to addressing online hate was raised by Paul Giannasi
from the National Police Chiefs’ Council: the fact that many of the
perpetrators are anonymous. It will be vital to identify the best ways to
tackle this in developing any new regulation to respond to online hate.
Even though technology exists to track down comments made by
anonymous accounts, the sheer magnitude of comments often makes it
impossible to prosecute perpetrators.

Participants brought up multiple times how experiencing online hate is
different from experiencing hate in person, with distinct emotional and
even physical impacts. All agreed that there is a need for specific
regulation to address online hate, but many raised questions around how
to implement this in practice.
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One recommendation was an independent regulatory body to take
charge of this, however the international nature of social media means
this raises even more questions around jurisdiction and enforcement.
Participants also discussed how free speech comes in to this, as it’s an
argument commonly made against regulating online platforms.

To find out more about efforts across the sector to tackle online hate,
check out these campaigns from some of the day’s speakers: the
#Cutitout campaign by Réné Cassin and the Traveller Movement, and the
Stop Funding Hate initiative.



Evangelical Alliance submission to Law Commission 

review of Hate Crime legislation 

Background 

The Evangelical Alliance UK is the largest and oldest body representing the UK’s two million 

evangelical Christians. Established in 1846, today we work across a diverse constituency of over 

18,000 individual members, as well as 3,000 churches and 500 organisations  The Evangelical 

Alliance is the founding member of the World Evangelical Alliance, which unites evangelical alliances 

based in different countries around the world, representing anywhere from 300 million to a billion 

evangelical Christians  This global reach reflects the influence of evangelical faith, which can also be 

seen in the huge social and ethnic diversity in British evangelical churches. In 2016 the Evangelical 

Alliance published Speak Up1, a guide to the law on freedom of expression as it relates to the 

religious practice of evangelical Christians.  

The Evangelical Alliance supports the law in its attempt to prevent violence and intimidation against 

vulnerable minorities.  British evangelicalism is incredibly diverse, not only ethnically but across 

many other protected characteristics, while also itself representing a vibrant minority religion. As 

such, we celebrate the diversity of British society, and are grateful for the work of law enforcement 

in curtailing acts of violence and intimidation against minorities of all description. However, based 

on the experience of evangelical Christians in the UK, we believe that aspects of “hate speech” 

legislation can in fact work against minorities (including Evangelical Christians) more than they 

protect them  

Our objections to aspects of current hate speech legislation is based both on principle and on its 

practical outworking  The main purpose of hate speech laws may be, as Baroness Onora O’Neill 

argued in her 2015 Theos annual lecture, to prohibit certain speech acts that have particular 

objective effects (e.g. incitement to violence or intimidation). It is not the purpose of such legislation 

to regulate the content of such speech, or to base regulation on subjective categories such as 

offence.2 However, it is our view that hate speech laws increasingly encroach on the content of 

speech, based on subjective offence or controversy, in a way that undermines freedom of 

expression, as enshrined in Article 10 of the European Convention on Human Rights. Laws designed 

to prohibit such extreme examples of speech as incitement to violence have been used to threaten 

the expression of unpopular views which may simply offend the sensibilities of the time. However, in 

the famous words of Lord Justice Sedley,  

Free speech includes not only the inoffensive but the irritating, the contentious, the 

eccentric, the heretical, the unwelcome, and the provocative provided it does not tend to 

provoke violence. Freedom only to speak inoffensively is not worth having.3 

 
1 https://www eauk org/what-we do/initiatives/speak up  
2 Onora O’Neill, Freedom of Religion and Freedom of Expression, 
(https://www theosthinktank co uk/cmsfiles/archive/files/Reports/Annual%20Lecture%202015 pdf), 
see especially section 4, pp. 16-17. 
3 Redmond Bate v DPP [2000] HRLR 249 at 260 



In addition, for evangelical Christians, freedom of expression is not a merely political issue but has 

great theological implications. We believe that speech is a mark of humans being made in the image 

of God, and our religious practice is intrinsically bound up with different forms of speech, from sung 

worship to public prayer to preaching in churches and in the streets. Restrictions on such speech, if 

deemed “hateful” could be a violation of conscience, with grave implications for the ECHR’s Article 9 

(on freedom of thought, conscience and religion) as well as Article 10. We recognise that speech can 

be used for hateful or destructive ends, but would note that the law may have a limited role to play 

in restricting all such speech. 

Finally, in practice we believe that hate speech legislation itself is only one aspect of how hate crime 

is applied and perceived in the UK. There have been cases of people being arrested or investigated 

for hate speech but ultimately either not prosecuted or acquitted by the courts.4 This includes many 

Christian street preachers, whose speech is protected by law, but who nonetheless have been 

arrested, and subsequently offered compensation.5 It also includes many people who, though 

innocent of hate crime, have been recorded in connection with “hate incidents” in a way which does 

not reflect their innocence under the law.6 We would therefore note that redrafting hate crime 

legislation itself is only one part in ensuring that is an effective deterrent that does not chill 

legitimate freedom of speech, even that which might be considered offensive. Laws on hate crime 

should be objective and not based on subjective definitions of felt harm or offence  This is why we 

consider it essential that a strict requirement to prove intent is maintained in hate crime legislation 

and there is no subjective test based on whether actions are likely to cause offence.  

In our further responses to specific questions in this review we endeavour to support hate crime 

legislation where it can have a tangible impact in improving lives. We also recognise the seriousness 

of crime committed based on a person’s characteristics and how such crime has a terrible impact on 

its victims and on wider social cohesion. With this in mind, we accept that the law must acknowledge 

this and determine a suitable punishment for crimes in this category   

We will discuss stirring up and incitement offences below, but we consider these intrinsically 

problematic because they require a determination of why words were said rather than the actual 

words spoken.  

 

Danny Webster, head of public policy, Evangelical Alliance 

d.webster@eauk.org  

December 2020 

 

 
4 See for example the case of Harry Miller (https://www bbc co uk/news/uk-england-lincolnshire
51501202).  
5 See for example this case: https://premierchristian news/en/news/article/street-preacher-receives 4
000-pay-out-for-wrongful-arrest.  
6 We note that the College of Policing is currently facing a judicial review on this point: 
https://www.dailymail.co.uk/news/article-9070893/Schoolgirl-14-plans-free-speech-fight-police-hate-
rules html   



Q1) We provisionally propose that a single “Hate Crime Act” be used to bring together the 

various reforms to hate crime laws proposed in this paper. This could include: 

• shifting the substantive aggravated offences currently in the CDA 1998 and the 

stirring up hatred offences in parts 3 and 3A of the POA 1986 to the new Hate 

Crime Act; 

• making amendments to the enhanced sentencing provisions (currently in the CJA 

2003 but planned to move to the Sentencing Code) and the Football (Offences) Act 

1991; and 

• if a Hate Crime Commissioner is to be introduced, the establishment of this office 

and its powers. 

Do consultees agree that hate crime laws should, as far as practicable, be brought together 

in the form of a single “Hate Crime Act”? 

Q2) We provisionally propose that the law should continue to specify protected 

characteristics for the purposes of hate crime laws. Do consultees agree? 

In the current system of equality law which we have, we agree with the idea of protected 

characteristics, which do serve a purpose of recognising the needs and vulnerabilities of different 

groups in society. We note that the protected characteristics for the purposes of the criminal law are 

a subset of these and do not always refer to exactly the same groups   

In the case of religion or belief, for example, we consider it legitimate for the Government and other 

bodies to recognise religion in law and take steps to see that religious faith is accommodated. This 

naturally has implications for hate crime legislation. However, no system is perfect and as we have 

noted above we do have concerns about how hate speech legislation may operate. We would 

therefore be open to a modified system, in which laws applied more generally to protect and 

recognise the human dignity of all, regardless of membership of specific groups. On this topic, we 

also note that the protected characteristics make hate crime legislation very difficult to distinguish 

from a review of equality legislation in general, and that a review of one should therefore include a 

review of the other   

We consider that there is an unresolvable tension in the proposals of this review between seeking to 

bring a more uniform approach to different characteristics, but at the same time using criteria of 

demonstrable need, additional harm and suitability. This means that different characteristics will 

continue to be treated differently, that while bringing offenses together in one act has the benefit of 

perspicuity, it will not necessarily achieve a straightforward levelling of the law  

We consider that if hate crime legislation is to be effective it needs to have parameters of 

applicability and specifying protected characteristics in legislation is probably the best way of 

achieving this. If they are not clearly established the purpose of hate crime legislation in providing 

and additional layer of either sentencing or criminal behaviour because of why an act was 

committed will be diminished.  

 

Q3) We provisionally propose that the criteria to determine whether a characteristic is 

included in hate crime laws should be: 



(1) Demonstrable need: evidence that crime based on hostility or prejudice 

towards the group is prevalent. 

(2) Additional Harm: there is evidence that criminal targeting based on hostility or 

prejudice towards the characteristic causes additional harm to the victim, 

members of the targeted group, and society more widely. 

(3) Suitability: protection of the characteristic would fit logically within the 

broader offences and sentencing framework, prove workable in practice, 

represent an efficient use of criminal justice resources, and is consistent with the 

rights of others. 

Do consultees agree? 

We are concerned that these criteria are flexible and could lead to new or redefined characteristics 

being enshrined in legislation that would not be required in the future. An objective test of 

characteristic would be more appropriate. 

 

Q4) We invite consultees’ views on whether the definition of race in hate crime laws 

should be amended to include migration and asylum status; and/or language. 

Q5) We provisionally propose to retain the current definition of religion for the purposes 

of hate crime laws (we consider the question of non religious beliefs separately in Chapter 

14). Do consultees agree? 

We agree with the definition, and the inclusion of a lack of religious belief as equivalent to religious 

groups, and agree that different belief systems that are not religious should not be classed as 

religious groups but treated separately if required.   

 

Q6) We do not propose to add sectarian groups to the groups protected by hate crime 

laws (given that they are already covered by existing protection for “religious groups”). Do 

consultees agree? 

We do not think that sectarian groups require specific protection because we agree that they are 

covered by protection within religious groups. However, it is important that specific groups within a 

faith system retain protection when their beliefs may differ. This is particularly important to protect 

minority groups within religious groups who may dissent or differ on key points of religious teaching.  

 

Q7) We invite consultees’ views on whether “asexuality” should be included within the 

definition of sexual orientation. 

Q8) We provisionally propose that the current definition of “transgender” in hate crime 

laws be revised to include: 

• People who are or are presumed to be transgender 

• People who are or are presumed to be non-binary 

• People who cross dress (or are presumed to cross dress); and 



• People who are or are presumed to be intersex 

We further propose that this category should be given a broader title than simply 

“transgender”, and suggest “transgender, non binary or intersex” as a possible alternative. 

Do consultees agree? We welcome further input from consultees on the form such a 

revised definition should take. 

As we will note further below, the definition of transgender needs to be matched with a protection 

of freedom of expression for those who consider biological sex to be innate and unchangeable  This 

is not a defence against all hate crimes against transgender people but a protection of freedom of 

expression and will require that categories of action such as ‘misgendering’ do not become criminal 

offences when they can also be the reasonable and consistent expression of religious or other 

beliefs.  

 

Q9) We invite consultees’ views on whether the current definition of disability used in the 

Criminal Justice Act 2003 should be retained. 

Q10) We invite consultees’ views on whether criminal conduct based on a wrongly 

presumed lack of disability on the part of the victim should fall within the scope of 

protection afforded by hate crime laws. 

Q11) We provisionally propose that gender or sex should be a protected characteristic for 

the purposes of hate crime law. Do consultees agree?  

We invite consultees’ views on whether gender-specific carve outs for sexual offences, 

forced marriage, FGM and crimes committed in the domestic abuse context are needed, if 

gender or sex is protected for the purposes of hate crime law. 

Q12) We invite consultees’ view as to whether sex or gender based hate crime protection 

should be limited to women or include both women and men. 

Q13) We provisionally propose that a protected category of “women” is more suitable 

than “misogyny”, if sex or gender-based hate crime protection were to be limited to the 

female sex or gender. Do consultees agree? 

Q14) We provisionally propose a protected category of “sex or gender” rather than 

choosing between either “gender” or “sex” if hate crime protection were to adopt a 

general approach. Do consultees agree? 

We believe that contested current debates around this topic makes a change in the law deeply 

problematic  Many of these debates take place between groups advocating for transgender rights, 

and women’s groups defending the rights of women on grounds of biological sex. While including a 

protected category of “sex or gender” may have the ostensible benefit of avoiding such debate it is 

not without problems. It is conceivable that both “sides” in this debate may appeal to the same 

protected characteristic against the other expressing their views, raising questions about the 

coherence of hate crime legislation that reduces its legitimacy. 

We would also note that the expression of views on the nature of sex or gender, including views 

which some may find offensive, is a vital component of the religion or belief of many Christians.  



Some within Christian traditions, including some evangelical Christians (as well as the Roman 

Catholic Church), hold a view of male and female roles particularly within church and the family, that 

others would oppose and find disagreeable. It is foreseeable that the articulation of such beliefs 

could be reported as a hate crime and therefore the expansion of protected characteristics requires 

a commensurate expansion of the protection of freedom of expression where these intersect   

 

Q15) We invite consultees’ views on whether age should be recognised as a protected 

characteristic for the purposes of hate crime law. 

Q16) We invite consultees’ views as to whether any age based hate crime protection 

should be limited to “older people” or include people of all ages. 

Q17) We invite consultees’ views on whether “sex workers” should be recognised as a 

hate crime category. 

Q18) We invite consultees’ views on whether “alternative subcultures” should be 

recognised as a hate crime category. 

Q19) We invite consultees’ views on whether “people experiencing homelessness” should 

be recognised as a hate crime category. 

Q20) We invite consultees’ views on whether “philosophical beliefs” should be recognised 

as a hate crime category. 

We believe that proportionality is an important test for the creation of new protected 
characteristics, to avoid the system becoming too complex and confusing for those enforcing the law 
and for victims of crime  With that in mind, we have yet to see evidence that there is a need to 
introduce such a wide-ranging category as “philosophical belief” under hate-crime legislation. While 
we recognise that the category of “belief” has a place in wider equality law, preventing as it does all 
kinds of discrimination on grounds of belief that may not be religious, it is difficult to see what this 
adds to hate crime legislation not already covered by religion  In addition, the category risks opening 
up a wide-ranging debate about which precise philosophical beliefs count as protected, and whether 
criticism of such views counts as actionable hate against them.  

 

Q21) We provisionally propose that the legal test that applies in respect of enhanced 

sentencing should be identical to that which applies to aggravated offences. Do consultees 

agree? 

Q22) We provisionally propose that the current legal position – where the commission of a 

hate crime can be satisfied through proof of “demonstration” of hostility towards a 

relevant characteristic of the victim – be maintained. Do consultees agree? 

Q23) We invite consultees’ views as to whether the current motivation test should be 

amended so that it asks whether the crime was motivated by “hostility or prejudice” 

towards the protected characteristic. 

Q24) We provisionally propose that the model of aggravated offences with higher 

maximum penalties be retained as part of future hate crime laws. Do consultees agree? 

Q25) We provisionally propose that the characteristics protected by aggravated offences 

should be extended to include: sexual orientation; transgender, non-binary and intersex 



identity; disability, and any other characteristics that are added to hate crime laws (in 

addition to the current characteristics of race and religion). Do consultees agree? 

Q26) We provisionally propose that the decision as to whether an aggravated version of 

an offence should be created be guided by: 

• The overall numbers and relative prevalence of hate crime offending as a 

proportion of an offence; 

• The need to ensure consistency across the criminal law; 

• The adequacy of the existing maximum penalty for the base offence; and 

• Whether the offence is of a type where the imposition of additional elements of 

the offence requiring proof before a jury may prove particularly burdensome. 

Do consultees agree? 

Q27) We provisionally propose that aggravated versions of communications offences with 

an increased maximum penalty be introduced in reformed hate crime laws. Do consultees 

agree? 

Q28) We provisionally propose that aggravated versions of the following offences should 

be created, notwithstanding that they have life maximum penalties: 

• Grievous bodily harm with intent contrary to section 18 of the OAPA 1861; and 

• Arson with intent or reckless as to whether life is endangered contrary to 

sections 1(2) and 1(3) of the Criminal Damage Act 1971. 

We do not propose that aggravated versions be created in respect of any other offences 

with a life maximum penalty. Do consultees agree? 

Q29) We provisionally propose that aggravated versions of the following offences against 

the person should not be introduced in reformed hate crime laws: 

• Maliciously administering poison so as to endanger life or inflict grievous bodily 

harm (section 23 OAPA 1861); 

• Maliciously administering poison with intent to injure, aggrieve or annoy any 

other person (section 24 OAPA 1861); 

• Threats to kill (section 16 OAPA 1861); and 

• Threatening with an offensive weapon or article with a blade/point (section 1A 

Prevention of Crime Act 1953/ section 139AA(1) Criminal Justice Act 1988). 

Do consultees agree? 

Q30) We invite consultees’ views on whether any property or fraud offences should be 

included within the specified aggravated offences. 

Q31) We provisionally propose that aggravated versions of sexual offences should not be 

introduced (and hate crimes in these contexts should continue to be dealt with through 

enhanced sentencing). Do consultees agree? 



Q32) We invite consultees’ views on whether a provision requiring satisfaction of the legal 

test in respect of “one or more” protected characteristics would be a workable and fair 

approach to facilitate recognition of intersectionality in the context of aggravated 

offences. 

We recognise that there may be a need for the law to recognise circumstances in which protected 

characteristics are relevant to an aggravated offence. We also note, however, that there may be 

cases where it is not easy to distinguish what protected characteristics are relevant in a single 

offence. In particular we consider it vital that a hierarchy of hate crimes does not emerge, where 

some characteristics are treated with greater attention than others, as hate crimes are deeply 

damaging to their victims whether a single or multiple protected characteristics are targeted.  

 

Q33) We invite consultees’ views on whether the maximum sentences for the aggravated 

offences in the CDA 1998 are appropriate. 

Q34) We invite consultees’ views on whether where only an aggravated offence is 

prosecuted, the Courts should always be empowered to find a defendant guilty of the base 

offence in the alternative. 

Q35) We invite consultees’ views on whether they consider the Sussex Report’s proposed 

“hybrid” approach to hate crime laws to be a preferable approach to the model that we 

have proposed. 

Q36) We provisionally propose that the enhanced sentencing model remain a component 

of hate crime laws, as a complement to an expanded role for aggravated offences. Do 

consultees agree? 

Q37) We provisionally propose that sentencers should continue to be required to state the 

aggravation of the sentence in open court. Do consultees agree? 

Q38) We invite consultees’ views on whether a more flexible approach to characteristic 

protection would be appropriate for the purposes of enhanced sentencing. Further, we 

invite consultees’ views on whether this might be best achieved by: 

• a residual category; 

• a set of criteria for judges to consider; 

• sentencing guidance; or 

• a combination of approaches. 

Q39) We provisionally propose that, contrary to the more flexible approach set out in R v 

O’Leary, a court should not be permitted to apply an enhanced sentence to a base offence, 

where an aggravated version of that offence could have been pursued in respect of the 

specified characteristic. Do consultees agree? 

No response 

 

 



GENERAL NOTE ON STIRRING UP OFFENCES 

The Evangelical Alliance’s primary concern at the Law Commission’s proposals is with the widening 

of the stirring up offences. We can broadly understand the purpose and rationale behind drawing 

together the aggravated offences and including other characteristics within these parameters. As 

noted above we have specific concerns about how this is worked out in practice   

However, we are greatly concerned that the broadening of stirring up offences risks an erosion of 

freedom of expression  Speech should be primarily protected through the law and only criminalised 

in extreme circumstances when there is clear intent for it to lead to objectively-defined harm, 

particularly in the form of violence  Disagreeable, offensive, and divisive speech should be explicitly 

protected through the law as a priority and the test from criminality and prosecution should be 

objective, rather than subjective and based on felt offense.  

 

Q40) We provisionally propose that the stirring up offences relating to “written” material 

be extended to all material. Do consultees agree? 

We believe that an update of this language is understandable, given the widespread and new nature 

of material disseminated online  However, we would raise concerns as to whether “intent” could be 

proven so easily in relation to non written material, and an expansion may lead to legislation 

covering memes and GIFs on social media, in ways which will be difficult to police or enforce   

 

Q41) We provisionally propose to replace sections 19 to 22 and 29C to 29F of the Public 

Order Act 1986 with a single offence of disseminating inflammatory material. Do 

consultees agree? 

We are concerned that the concept of inflammatory material is too low a bar to adequately protect 

freedom of expression. Material that provokes anger can come in many forms and should not 

necessarily be criminalised simply because of the effect it may create  The dissemination of 

inflammatory material on its own is a problematic offence as it does not require an existing crime to 

be committed, but only the communication of material that in and of itself is not criminal  The 

requirement for extensive defences should itself prompt caution at introducing a blanket offence. 

The presumption of innocence should also lead to a more targeted approach to communications, 

focusing on the use of inflammatory material in particular ways and for specific criminal purposes 

rather than a wide ranging categorisation that risks criminalising free speech.  

 

Q42) We provisionally propose to align the defences available to innocent disseminators 

of inflammatory material to ensure consistency as follows: 

(1) The provisions relating to performers, rehearsals and recordings of 

performances would apply to both plays and broadcasts. 

(2) The defences available to third parties who did not intend to stir up hatred 

would be aligned, so that the offence would not apply to a person who did not 

realise that the material was to be included; did not realise that material was 

threatening or abusive; or did not realise that the circumstances were such that 

hatred was likely to be stirred up. 



(3) Unless intention to stir up hatred is proved, no offence would be committed by 

showing a recording that has been certified by the British Board of Film 

Classification or licensed for cinema performance by a local authority. 

Do consultees agree? 

The defences noted above will be essential if a single wideranging offence of disseminating 

inflammatory material is introduced. We dispute the introduction of such an offence, but if it is 

included then the second defence, ensuring that it only applies where there is a proved intent to stir 

up hatred is essential.  

 

Q43) Under what circumstances, if any, should online platforms such as social media 

companies be criminally liable for dissemination of unlawful material that they host? 

If “actual knowledge” is retained as a requirement for platform liability, should this be the 

standard applied in other cases of dissemination of inflammatory material where no 

intention to stir up hatred can be shown? 

Q44) We invite consultees’ views on whether the meaning of “likely to” in the racial 

hatred offence should be defined in statute (and for any other characteristics to which it 

would apply in future). We further invite views on how might this be defined. 

We acknowledge the current legal status of “likely to” in regard to racial hatred, however, we 

strongly oppose its extension to other characteristics. While speech that stirs up hatred based on 

race can be objectively determined, speech that is classed as stirring up hatred in regards to, for 

example, religion, is far harder to define. What is considered likely to stir up hatred by one person 

could equally be robust disagreement on matters of faith and belief in the view of another.  

In fact, it is foreseeable that someone making absolute claims based on one religious belief could be 

accused of stirring up hatred against those who do not agree. A Christian who says only those who 

believe in Jesus will go to heaven, may also say that those who do not will go to hell  This could on 

occasion, depending on the context, be directed specifically to adherents of another faith. This could 

be views as stirring up hatred based on the listener’s faith, while it should be afforded protection on 

the basis of the speaker’s religious freedom.  

 

Q45) We provisionally propose that intentionally stirring up hatred be treated differently 

from the use of words or behaviour likely to stir up hatred. Specifically, where it can be 

shown that the speaker intended to stir up hatred, it should not be necessary to 

demonstrate that the words used were threatening, abusive, or insulting. Do consultees 

agree? 

The twin tests of both being intended and being threatening or abusive in fact provide substance to 

the definition of hatred for the purpose of the offence  Speech that is intended to stir up hatred 

requires a definition of what that hatred is (the “speech act” of stirring up hatred) if it is to stand 

alone without an additional legal test.. Otherwise there is a risk that speech which is intended as 

reasonable discussion, criticism or disagreement could be classified as intending to stir up hatred. 

Intent is only meaningful if it clear what is being intended.  

 





Instead, we hold that the law should provide certainty and clarity, and concur with the comments of 
Lord Hope in Purdy v DPP:8 

“The word “law” … implies qualitative requirements, including those of accessibility and 
foreseeability. Accessibility means that an individual must know from the wording of the 
relevant provision and, if need be, with the assistance of the court’s interpretation of it 
what acts and omissions will make him criminally liable…The requirement of foreseeability 
will be satisfied where the person concerned is able to foresee, if need be with appropriate 
legal advice, the consequences which a given action may entail.”  

 

 

Q48) We provisionally propose that the offences of stirring up hatred be extended to 

cover hatred on the grounds of transgender identity and disability. Do consultees agree? 

We believe that this question highlights one of the problems with protected characteristics. Many 

current debates around transgender issues are between those advocating for wide ranging 

recognition for transgender people and groups advocating women’s rights based on biological sex 

and the rights of other LGB people (e g  the LGB alliance)  If the restrictions of hate crime law is 

extended to speech, it is conceivable that both “sides” in this increasingly acrimonious debate will 

accuse the other of stirring up hatred. This will raise questions around the coherence of hate crime, 

and reduce the legitimacy of existing hate crime legislation. 

We would also note that the expression of views on the nature of sex or gender, including 

views which some may find offensive, is a vital component of the religion or belief of many 

Christians. Evangelical Christians believe that every individual is made in the image of God 

either male or female  Whilst recognising the fallen state of humanity, Evangelicals believe 

that a person’s sex remains inherent to who they are. In addition, holding to a binary view of 

gender based on biology is dominant, if not highly prevalent, in the major Abrahamic 

religions.   It is therefore vitally important that the expression of such core religious 

convictions do not get defined inadvertently as hate speech under a new protected 

characteristicQ49) We provisionally propose that the stirring up offences be extended to 

cover sex or gender. Do consultees agree? 

Again, we have similar concerns about the expression of religious views which may be criminalised 

as “stirring up hatred”. The expression of views on the nature of sex or gender, including views 

which some may find offensive, is a vital component of the religion or belief of many Christians  

Some Christians, while affirming the equal dignity of men and women, will believe that the Bible 

teaches that only men should be in positions of leadership in a church context. We note that this 

belief is shared by many Christian and other religious groups. The addition of sex or gender as a 

protected characteristic for the purposes of hate crime legislation risks defining the expression of 

such views as “hate” on grounds of gender, which could have significant implications for the 

religious freedom and freedom of expression of many religious groups.  

 

 
8 [2009] HRLR 32 at 41  



Q50) We invite consultees’ views on whether the definition of hatred for the purposes of 

the stirring up offences should include hatred on grounds of one or more protected 

characteristics. 

The specific definition of hatred is needed to ensure clarity in how hate crime legislation is applied in 

specific situations  Without definition based on specific protected characteristics, and without 

guidance based on those specific characteristics, hatred risks becoming a broad and subjective term, 

which would pose a significant challenge for clarity of application  With current stirring up offences 

in relation to racial hatred there are a number of clearly defined offences in the Public Order Act 

1986  A generalised offence without definition of key terms potentially leads to significant confusion 

for both the general public and the courts.  

 

Q51) We provisionally propose that the current exclusion of words or behaviour used in a 

dwelling from the stirring up offences should be removed. Do consultees agree? 

We strongly disagree with this proposal  To remove this exclusion would be to seek to criminalise 

speech in a private, domestic context. This raises significant questions around the right to privacy for 

individuals  As already mentioned, evangelical Christians have sometimes been accused of “hate 

speech” unjustifiably, for expounding core religious doctrines and beliefs. We recognise the 

challenge of addressing online communications, but believe they should be dealt with through 

specific legislation and not through undermining the rights to privacy and a family life.  

To extend the reach of hate speech legislation in this way risks bringing church meetings and Bible 

studies held in private homes into the scope of such – misapplied – legislation. In addition, as noted 

above, while free speech defences exist in law, many people who are ultimately cleared by the 

courts have to endure an invasive and distressing police investigation when accused of hateful 

speech, and exclusions such as this ensure some measure of proportionality in what claims are 

investigated  Finally, it should be noted that there was significant adverse reaction when this 

proposal was made in Scotland in the context of the Scottish hate crime Bill.9 This adverse reaction 

led people to distrust not just this specific proposal, but of the hate crime framework in general, 

which was seen as disproportionate and authoritarian rather than as a legitimate response to a 

specific problem.  

 

Q52) We provisionally propose that the current protections in sections 29J and 29JA apply 

to the new offence of stirring up hatred. Do consultees agree? 

We invite consultees’ views on whether similar protections should be given in respect of 

transgender identity, disability and sex or gender, and what these should cover. 

We believe that the current protections are vitally important in ensuring that stirring up hatred 

offences are not misused to criminalise peaceful and lawful opinion  We note for example that of all 

Christian street preachers who have been arrested for public order offences, the vast majority have 

been acquitted based on these defences. These protections are appropriate because peaceful and 

lawful opinion is diverse in modern British society. Different groups may hold views on religion, for 

example, or sexual orientation which other will find offensive. However, there is no right not to be 

 
9 https://www thetimes co uk/article/hate crime-bill-hate-talk-in-homes-must-be prosecuted 6bcthrjdc 



offended, and giving offence should not be confused with stirring up hatred. Likewise, different 

groups may have and express views on transgender identity or sex and gender which may be 

considered offensive. As noted above, many evangelical Christians will believe in a binary view of 

gender and the importance of biological sex. Other Christians may believe that, while men and 

women are equal in dignity, certain church leadership roles should be restricted to men  We believe 

that, as in the case of religion or sexual orientation, such reasonable discussion, expression of views, 

and criticism of other views should be outside the realms of stirring up hatred, and should be 

protected by similar exemptions in law.  

 

Q53) We invite consultees’ views on whether there should be similar protections to those 

in sections 29J and 29JA under the racial hatred offences. 

While there are doctrinal debates involved on differences in religious belief, as well as on sexual 

orientation and gender identity, we know of no legitimate religious belief that justifies criticism or 

discrimination on the grounds of race  We believe that, as in wider equalities legislation, there 

should be far fewer exemptions permitting discrimination on grounds of race than other protected 

characteristics which are more contested fields in modern British society  On hate crime, we do not 

believe that there should be equivalent exemptions for stirring up racial hatred.  

We do however consider that similar protections should be maintained and extended to reasonable 

discussion and criticism in most other areas, if hate crime characteristics are to be broadened to 

cover other areas, in particular to philosophical beliefs.  

 

Q54) We provisionally propose that prosecutions for stirring up hatred offences should 

require the personal consent of the Director of Public Prosecutions rather than the 

consent of the Attorney General. Do consultees agree? 

Q55) We invite consultees’ views on whether the current exemptions for reports of 

Parliamentary and court proceedings should be maintained in a new offence.  

Further, we invite views as to whether there are any additional categories of publication 

which should enjoy full or partial exemption from the offence, such as fair and accurate 

reports of local government meetings or peer reviewed material in a scientific or academic 

journal. 

We note that in previous discussions around hate crime the prospect was raised of religious texts 

being included within the definition of hateful material 10 We believe that this would clearly be an 

unacceptable restriction on freedom of religion or belief, with the only precedent for this being in 

countries with dubious human rights records on religion, such as Russia 11 Evangelical Christians 

value the Bible incredibly highly, and read it in public and in worship services, though it contains 

passages which may cause offence  We believe that reading from the sacred texts of any of the 

world’s major religions should be expressly exempted from hate speech legislation.  

 
10 https://www.thetimes.co.uk/article/bibles-and-newspapers-would-be-banned-under-new-hate-crime-
law-m0wntj3jn 
11 See: https://www.forum18.org/archive.php?article id=2126. Even in this case, certain “traditional” 
religious texts are exempted from being banned as extremist  



 

Q56) We provisionally propose that racist chanting at football matches remain a criminal 

offence distinct from the current Public Order Act 1986 offences. Do consultees agree? 

Q57) We provisionally propose that the offence under section 3 of the Football (Offences) 

Act 1991 of engaging in “chanting of an indecent or racialist nature at a designated 

football match” be extended to cover chanting based on sexual orientation. Do consultees 

agree? 

We welcome consultees’ evidence on the prevalence of discriminatory chanting targeting 

characteristics other than race and sexual orientation, and would welcome views on 

whether the offence should be extended to cover all protected characteristics. 

Q58) We invite consultees’ views on whether the offence under section 3 of the Football 

(Offences) Act 1991 should be extended to cover gestures and missile throwing. 

Q59) We invite consultees’ views on whether the offence under section 3 of the Football 

(Offences) Act 1991 should be extended to cover journeys to and from a designated 

football match. 

Q60) We invite consultees’ views on whether the offence under section 3 of the Football 

(Offences) Act 1991 should be amended to include association and perceived 

characteristics. 

Q61) We invite consultees’ views on whether the current penalty for the offence under 

section 3 of the Football (Offences) Act 1991 of engaging in chanting of an indecent or 

racialist nature at a designated football match, a Level 3 fine, is sufficient. 

Q62) We invite consultees’ views on whether they would support the introduction of a 

Hate Crime Commissioner. 
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Hate Crime and Communications Offences 
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Hate Crime <hate.crime@lawcommission.gov.uk> 

 

I make this submission as director of Authentic Equity Alliance (AEA) but also draw on my former 

experience as a City Councillor and my four-year term as Lead Councillor on Domestic Abuse and 

Sexual Violence    

 

AEA is a Community Interest Company established to further the personal and professional interests 

of women and girls.  Provided it is correctly implemented, the 2010 Equality Act (EA2010) is a good law 

for females   AEA provides impartial training on relevant parts of EA2010 and other equality 

legislation.  While females are AEA’s designated community, AEA’s ethos is that everyone has the right 

to be treated fairly, free from discrimination  

 

1. ‘Hate’ is amorphous and difficult to define  The dictionary definition includes strong emotions: 

intense dislike, abhorrence, detestation. Is hate a fleeting emotion or an enduring state of mind?  Are 

there gradations of hate?  Is hostility akin to hate?  Can humour constitute hate?   

 

2. ‘Hate crime’ isn’t any clearer   As the Law Commission itself has stated, there is no statutory 

definition of hate crime.  Relevant legislation includes - the Crime and Disorder Act 1998; the Anti-

terrorism, Crime and Security Act 2001; the Criminal Justice Act 2003   all refer to ‘hostility’ against 

particular groups of people, all are focused on the motivation/attitude behind the perpetrator’s 

conduct  Other relevant legislation relates to ‘hate speech’  the Public Order Act 1986 and the 

Football (Offences) Act 1991.  All pre-date the Equality Act 2010 (EA2010).  

 

3. EA2010 defines nine protected characteristics. Every person in the land fits into at least one of the 

protected characteristics, thus everyone is protected under the law and has the right to be free from 

discrimination, harassment and victimisation.  Legislation relating to hate crime has thus been 

superseded and is arguably obsolete   

 

4. ‘Hate law’ in action is arguably incoherent and unworkable   In contrast to the perpetrator focus of 

legislation, the Police, as well as the Crown Prosecution Service and the National Offender Manager 

Service, focus on the subjective perception of the victim  The victim’s perception and interpretation, of 

the speech or conduct of another person, in real life or online, is afforded primacy.  All that is required 

of the victim is a subjective statement of fact, with no requirement to provide corroboration or 

evidence of any kind.   

 

4.1 Which stands in shocking contrast to the hoops and fences of evidence requirement that victims 

[overwhelmingly female] of domestic abuse and sexual assault/rape have to navigate when 

attempting to report offences against them; as well as in stark contrast to all other areas of law. 

 

4.2 The Police draw a distinction between a ‘hate incident’ and a ‘hate crime’.  The College of Policing 

is the professional body whose purpose is to provide those working in policing with the skills and 

knowledge necessary for effective policing. The College publishes operational guidance for police 

forces in relation to hate incidents  the Hate Crime Operational Guidance (HCOG)  It requires police 

forces to record hate incidents whether or not they are criminal.  

 

4.3 Though classed as noncriminal, the recording of ‘hate incidents’ creates a quasi-criminal record 

disclosable on enhanced DBS check request, with a potential impact on employment prospects   Thus, 

can a life be blighted  based entirely on the subjective impression of person A and A’s emotional 

reaction to and interpretation of something said or done by person B, along with a supposition by A of 









 

 

Comments re: Law Commission proposals on Hate Crime  
Consultation Paper 250 

 
 
I welcome the opportunity (afforded by our democratic society) to comment on your pro-
posals, that could / would have impact(s) on the residents of England and Wales. 
 
Firstly, I am not a ‘member’ of the legal profession, merely a member of the concerned 
public. 
 
Your list of Stakeholders endeavours to be inclusive; 
 
Law enforcement; 
Criminal law practitioners; 
Human Rights Groups; 
Civil Rights Groups; 
Victims of hate crimes; 
Service providers to victims of Hate Crimes. 
 
Unfortunately, you appear to have forgotten to include the largest group in our Demos. 
Members of the public. The very people that laws are passed on behalf of, or to be actively 
applied to. 
 
Terms of Reference 
 
In ‘Hate Crime a Final Summary’ you ask; What is it About? 
and answer; 
 
Reform of hate crime and hate speech laws including aggravated offences, enhanc-
ing sentencing and stirring up hatred offences. 
 
It would seem to me that your Terms of Reference from DCMS and the Home Office 
relate specifically to online communications.  
 
In your main summary and the 544 page document you give examples (some well known) 
to illustrate issues of Hate Crime. I may be misreading this but they do not appear to be 
illustrative of online communications. You even give an example in the Foreword to the 
main document of an example of an admittedly, well known event in May 2020, that did 
not take place in the UK. Whilst tragic, has no real bearing on issues related to enforce-
ment in England and Wales. 
 
Demonstrable Need 
 
It would be fair to state that the UK has become a society that is ‘highly regulated’ by use 
of legal enactments. I would also suggest that we have seen a progressive departure from 
the central position of Common Law, reasonableness etc, towards a more proscriptive  
Continental version. The main difference being: 
 
In the UK everything is permitted unless it is specifically forbidden, by a law or reg-
ulation. 
In Continental terms; everything is forbidden unless it is expressly permitted. 



 

 

There has been a ‘drift’ in the direction of proscription and preparation of lists of forbidden 
‘items’ or groups etc. Indeed, it would appear to me, that the exercise under consideration 
endeavours to increase this list of persons or groups to be given ’special status’ . Further, 
you attempt to give examples of potential beneficiaries. It is clear that an exhaustive list for 
inclusion will always be impossible until, ‘we’ are all included. 
 
You justify demonstrable need, by use of set of publicly available statistics (2018/19) for 
hate crimes. 
 
103,379 hate crimes have been reported to Police in England and Wales. It is suggested 
that the Home Office has acknowledged that the increase in numbers has been driven by 
improvements in recording and identification, of what constitutes a hate crime. It has also 
been stated (Crime Survey for England and Wales) that there has been a long-term de-
cline in hate crime with a 38% fall during the decade from 2008 to 2018. It is common 
knowledge that more police time is now devoted to the issue of hate crime. As with many 
previously unrecorded issues, the more you look the more you find. As above, more re-
source is now being applied. By way of context and using an England and Wales popula-
tion of 59.44 million (2019) the figure of 103,379 constitutes a tiny 0.17%. Your report 
states that the majority (76%) of these reported cases related to ‘a characteristic of Race’. 
On the basis that you mean a racially motivated issue then by subtraction this also means 
that the remaining 24% or one quarter relate to All other hate crimes reported. The figure 
of 0.17% now drops to an a tiny 0.04%. It would appear, on the basis of these figures that 
the test of Demonstrable Need, fails. 
 
The report mentions 12,828 hate crime prosecutions with 10,817 convictions. This equates 
to a success rate of 84%. Given the nature of the prosecution this indicates a pretty high 
success rate. Is there an expectation that the proposed changes will result in a vastly im-
proved performance, leading to the removal of this last 16% and a 100% success rate? 
I suspect not. 
 
In addition, the report mentions 13 prosecutions for ‘stirring up hatred offences’ with 11 re-
sultant convictions. A pretty high success rate of 85%. 
 
In conclusion, it would appear that the current regulatory apparatus is both working and ef-
fective. It is suggested that expenditure in this area is neither justified, nor necessary. 
 
 
Freedom of  Speech 
 
It is suggested that the proposals would have a ‘chilling effect’ on free speech. Under 
these proposals the legal definition of hate speech would be amended so that any utter-
ance perceived to be hostile to a protected group, regardless of the actual words or im-
ages used, or intention of the speaker, will be assumed to be hate speech. A tragic exam-
ple of this effect was played out in France with the publishing of cartoons by the satirical 
magazine, Charlie Hebdo. Satire is an important element within our culture. These pro-
posals would lead to satire being ‘outlawed’. Rather than seeking new ways to regulate 
what we can and cannot say, we should review and repeal all elements of existing law that 
conflict with freedom of speech. 
 
A number of current examples help to exemplify why the proposals to be delivered to the 
DCMS and the Home Office are contrary to popular will and can only result in further con-
flict 



 

 

 
Recent Examples 
 
1. The vote by Cambridge University that found in favour of the word ‘tolerate’ rather 

than the word ‘respect’. A profound result. 
2. Presiding over a case in the Court of Appeal, Lord Justice Bean and Mr Justice 

Warby said: 'Freedom only to speak inoffensively is not worth having.’ They 
added that 'free speech encompasses the right to offend, and indeed to abuse 
another'. The judgment from two senior members of the judiciary will set a precedent 
for future cases involving freedom of speech.  

 
Equality before the Law 
 
A fundamental principle enshrined in our culture and governance, relates to the fact that 
the law of our country is ‘blind’ and treats all as equals, particularly when considering the 
impact of criminal prosecutions. 
 
It is already the case that some identity groups receive more legal protections than others. 
These proposals suggest the number of special groups warranting victim status should in-
crease to include; sex workers, the elderly, women, travellers and members of ‘alternative 
subcultures’. I’m sure this list will be one for constant expansion once the principle has 
been accepted. I touched on this in demonstrable need. This is a recipe for an unworkable 
system that can never be settled and will result in unfairness to all. 
 
The Secretary of State for International Trade, the Rt Hon Liz Truss who also happens to 
be the Minister for Women and Equalities gave an interesting speech (17 December 
2020) to The Centre for Policy Studies. Two key points appear to be relevant and cast 
doubt on these proposals, being put forward by the Law Commission (LC). 
 
1. Equality of opportunity was a strong feature of this speech. 
2. Fairness was mentioned many times.  
 
It is difficult to see how the LC proposals would support and promote these princi-
pals, when considering the wider aims of government, to govern for all, not a de-
fined group. 
 
The use of the police to not just enforce the law, but also to subjectively determine what 
they consider to be a hate thought, cannot be supportable. It has to be a criminal action 
(tested in a court of law) or it is not. In my opinion this is a misuse of police resource. Fur-
ther, in my opinion, its use is designed to intimidate, where no law has been broken. 
 
The law of unintended consequences 
 
The LC proposes a definition of transgender in line with that favoured by Stonewall. This 
would rely on self identification, rather than a need to acquire a gender-recognition certifi-
cate. This means that for all the legal protections being offered to women, anyone who de-
fends female-only spaces or insists on defining ‘women’ as an adult human female could 
be criminalised. 
 
The current position regarding women and trans gender women, exemplifies how giving 
special rights to approved groups can result in unwanted circumstances e.g the current sit-
uation in women’s prisons. 



 

 

 
 

In Conclusion 
 
Our society is composed of all peoples that have lawful residence in the UK. 
 
The societal make-up is diverse and always has been. 
 
Our society has a noble history of receiving and helping persecuted groups, in a 
spirit of tolerance and welcome. Where genuine need is demonstrated. 
 
Equality and fairness should be for all members of our society, regardless of back-
ground. We equate fairness and justice as being the same. These are highly valued 
principals. This may not be a strict legal interpretation but has resonance with most 
people. 
 

I believe these proposals have not adequately shown Demonstrable Need and 
would be divisive and costly. Covid 19 is mentioned in the foreword. It is suggested 
that the costs associated with these proposals both short term implementation and 
long term use, cannot be justified, on a cost benefit basis. More so now, given the 
extra costs associated with the pandemic.  
 
The current laws, available to the Police and Courts, do not appear to result in any 
statistic(s) that demonstrate an inability to achieve the original, intended aim. In-
deed, it is suggested that many of the high profile issues in the public domain have 
been as a consequence of minority voices being given the facility to push their case 
to the cost of the majority. 
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Key points and recommendations 

 

• Negative attitudes towards older people and ageing are pervasive in our society. In 

common with most other forms of discrimination, ageism is based on inaccurate 

stereotypes. 

 

• It is also clear that older people have faced significant age discrimination, ageism 

and hostility throughout the Coronavirus pandemic and in the aftermath of the Brexit 

vote.  

 

• Expressions of ageism and hostility foster an environment in which crimes against 

older people and in some circumstances, ageist hate crimes become more 

permissible. 

 

• Age UK recognising age as a protected characteristic for the purposes of hate crime 

law would fit logically within the broader offences and sentencing framework, prove 

workable in practice, represent an efficient use of resources, and is consistent with 

the rights of others. 

 

• As part of this review, the Law Commission should analyse current trends in crime 

and the prosecution of crimes to help more accurately understand the scale of the 

problem, reinforced by qualitative research where necessary. 
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Introduction 

 

Age UK is a national charity that works with a network of partners, including Age Scotland, 

Age Cymru, Age NI and local Age UKs across England, to help everyone make the most 

of later life, whatever their circumstances. In the UK, the charity helps more than seven 

million older people each year by providing advice and support. It also researches and 

campaigns on the issues that matter most to older people. Its work focuses on ensuring 

that older people have enough money; enjoy life and feel well; receive high quality health 

and care; are comfortable, safe and secure at home; and feel valued and able to 

participate.  

 

The Law Commission has been asked to review the current range of hate crime offences 

and to make recommendations on the most appropriate ways to ensure that the criminal 

law provides consistent and effective protection from behaviour motivated by hatred of 

protected groups or characteristics. Of relevance to Age UK, it has asked whether hate 

crime legislation should be extended to cover age. 

 

Hate crime and older people 

 

A hate crime is a ‘prejudice’ motivated crime which occurs when a perpetrator targets a 

victim because of their membership (or perceived membership) of a specific group of people. 

Most commonly a particular ethnic, racial or religious group, or a group based on a 

characteristic such as sexual orientation, transgender or disability.  

 

Negative attitudes towards older people and ageing are pervasive in our society. In common 

with most other forms of discrimination, ageism is based on inaccurate stereotypes. In the 

case of older people, they are often portrayed as frail, out of touch, and grumpy. Research 

has shown that those over 70 are seen as incapable and pitiable, when compared with other 

groups.1  

 

 
1 D. Abrams, T. Eilola and H. Swift, Attitudes to Age in Britain 2008–9, Department for Work and Pensions, 2009 
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The notion of the older population as a threat is also a component of the prejudice they face. 

In the immediate wake of the outcome of the EU referendum there was naturally much 

heated debate about the factors which lead to the success of the ‘Leave’ campaign. In some 

quarters this legitimate debate quickly descended into denigration of those who were 

presumed to be ‘to blame’ including older people who were described, not only in social 

media but also in some opinion pieces in the broadsheets, as case ‘wrinkly bastards’2 or 

even ‘virtual corpses’.3 Although these references may have been intended as ‘tongue in 

cheek’, they become less easy to dismiss when coupled with calls to curtail voting rights as 

in the latter case. It is vital that the right to free speech is protected but ageist media 

commentary creates an atmosphere where attacks on older people’s right to participate in 

public debate are strengthened.  

 

These concerns have been echoed by then United Nations Independent Expert on the 

enjoyment of all human rights by older persons, Rosa Kornfeld-Matte who immediately after 

the Brexit referendum, issued a statement highlighting stating: 

 

We have seen a number of European national newspapers and social media outlets 

stigmatising older persons as the scapegoats for Brexit and calling for restrictions on 

‘grey’ votes … One magazine even suggested that the pensioners’ right to vote 

should be taken away, just as their driver’s licenses are, after they reach certain age. 

The impact of ageism should not be underestimated ... Ageism is the root of the 

marginalization, social exclusion and isolation of older persons. It is also intimately 

linked to violence and abuse against them in public and private spheres as 

scapegoating and stereotyping nourish subconscious motives. 4 

 

Covid-19 

The Government has called Covid-19 a major public health emergency and the most 

‘significant threat this country has faced for decades.’ It is clear older people are very 

seriously affected by the virus. Hence, the most immediate issue they face during this 

 
2 Coren, G. (25 June 2016) Brexit: The wrinklies have well and truly stitched us up. The Times, London  
3 Paxman, J (19 August 2016), The Diary: Jeremy Paxman, Financial Times, London 
4 OHCHR (July 2016) UN human rights expert deplores ageist attacks sparked by Brexit 
http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=20241&LangID=E (accessed 07.01.21) 

http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=20241&LangID=E
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pandemic is the risk of severe illness and death. Older people in need of care and support 

have been rendered acutely vulnerable by virtue of their circumstances, and there have 

been high numbers of death arising from Covid-19.  

 

In addition to the loss of life, it is also clear that older people have faced significant age 

discrimination, ageism and hostility throughout the pandemic including:  

➢ The use of ‘blanket’ policies being applied to older people, including DNAR orders for 

care home residents or policies around hospital transfer and admission.  

➢ Access to the help, care and support that many older people need to sustain their 

health and wellbeing with specific challenges faced by older people in residential care 

settings, those who live alone and older people who receive care at home.  

➢ With lockdown measures in place, older people have been increased risk of domestic 

and institutional abuse, and the use of restrictive measures that deprive them of their 

liberty.  

Age UK research has shown that a significant number of older people are finding life 

incredibly tough, with many enduring increased levels of anxiety and physical decline. On 

top of this, older people will have read reports, rumours and discussion of age-related 

restrictions which is often accompanied by references to ‘herd immunity’, and explicit in this 

debate was the assumption that Covid-19 should be allowed to run its course. Furthermore, 

the conversation about how to handle the coronavirus epidemic is often presented as a 

simple choice, that we can either protect health through societal restrictions, or we can 

release restrictions to protect the economy, thereby protecting the interests and needs of 

younger and working age adults. There has been debate regarding whether lockdowns to 

protect vulnerable people were worth the cost to society.5 

 

Age UK believes that such expressions of ageism and hostility foster an environment in 

which crimes against older people and in some circumstances, ageist hate crimes become 

more permissible and contribute to the ‘dehumanising’ of our older citizens, possibly leading 

to behaviour such as physical abuse in care homes.  

 

 
5 Lichtenstein, B., ‘From “Coffin Dodger” to “Boomer Remover”: Outbreaks of Ageism in Three Countries With Divergent Approaches to 
Coronavirus Control’, Journal of Gerontology, 2020.  

https://pubmed.ncbi.nlm.nih.gov/32672988/
https://pubmed.ncbi.nlm.nih.gov/32672988/
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Q 1: Do consultees agree that hate crime laws should, as far as practicable, be 

brought together in the form of a single “Hate Crime Act”? 

 

Yes.  

 

There are differences in the way that hate crime is defined, recorded and prosecuted across 

different groups, which is in part a result of the way that hate crimes for the groups of people 

it applies to, have developed. As a result, the implementation of the law leads to unequal 

charging decisions, prosecution and sentencing outcomes for different groups.  

Hate crime laws should apply to all ‘protected’ groups of people in the same way the Equality 

Act 2010 does. This would lead to equal legal protection and sentencing. Supporters of this 

approach argue that this would send a message to society that ‘hate crime in any form 

against any person is unacceptable’.6 

 

Q3: We provisionally propose that the criteria that should be considered for the 

addition of any further characteristics into hate crime laws should be: 

- Demonstrable need: evidence that criminal targeting based on prejudice or 

hostility towards the group is prevalent.  

- Additional Harm: evidence that criminal targeting based on hostility or 

prejudice towards the characteristic causes additional harm to the victim, 

members of the targeted group, and society more widely.  

- Suitability: protection of the characteristic would fit logically within the 

broader offences and sentencing framework, prove workable in practice, 

represent an efficient use of resources, and is consistent with the rights of 

others.  

 

Do you agree? 

 

Yes, criminal targeting based on hostility or prejudice towards older people causes them 

significant harm, as does the fear of crime. While older people are generally less likely to be 

victimised than many other age groups, the consequences can be particularly serious in 

 
6 Equally Ours (2019), Hate crime: the case for legal reform, p.7.  

https://www.equallyours.org.uk/wp-content/uploads/2019/06/Hate-crime-the-case-for-legal-reform.pdf


7 

 

terms of the impact on health and confidence, sometimes triggering a move into residential 

care. Fear of crime restricts older people’s mobility, which in turn can have an impact on 

their health and wellbeing outcomes.7 They suffer intensively from the emotional, economic, 

psychological and physical effects of victimisation, and have their lives blighted by worry 

about being a victim.  

 

Inclusion of age as protected characteristic would fit logically within the broader offences 

and sentencing framework, prove workable in practice, represent an efficient use of 

resources, and is consistent with the rights of others. It makes no sense to exclude age as 

a protected characteristic regarding hate crime, particularly when it is included as a 

protected characteristic within the Equality Act 2010. 

 

On the issue of demonstratable need, critics have argued that there is very little evidence of 

violence and abuse against older people being motivated by hatred or hostility and that in 

reality, the vast majority of violence and abuse committed against older people is caused by 

exactly the same reasons, i.e., gender inequality, as underlying violence and abuse of 

younger people.8  

 

However, this view does not recognise the fact that research into crime and indeed the 

collection of data on the incidence of crime that might constitute hate crime against older 

people is lacking. For example, Her Majesty’s Inspectorate of Constabulary and Fire & 

Rescue Services (HMICFRS) and Her Majesty’s Crown Prosecution Service Inspectorate’s 

(HMCPSI) report into crimes against older people found that: 

 

Crime against older people isn’t well understood, despite the vulnerability of older 

people and the importance that society attaches to looking after people in their old 

age. There has been little police analysis of the problem, including the links to 

disability hate crime and domestic abuse. We found that police forces had only a 

superficial understanding of the problems, although all had recognised that fraud was 

an increasingly common concern for older victims. No single national group or body 

 
7 LLOYD-SHERLOCK, P., AGRAWAL, S., & MINICUCI, N. (2016). Fear of crime and older people in low- and middle-income 

countries. Ageing and Society, 36(5), 1083-1108. 
8 Hannah Bows (2019), Prosecution of Elder Abuse: submission to the Scottish Justice Committee inquiry into elder abuse, p.3.  
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exists to co-ordinate the work of criminal justice agencies to monitor and improve the 

response to crimes against older people (in the same way as there are, for example, 

joint policing and CPS working groups). This affects the understanding and grip on 

crimes against older people nationally. For example, we were concerned to find that 

the number of crimes against older people referred by the police to the CPS has 

declined for two consecutive years, but there has been no co-ordinated action to find 

out why and what should be done.9 

 

We also know that when it comes to other types of crime, such as domestic abuse, there 

are big gaps in knowledge about the incidence of type of crime against older people. With 

domestic abuse, this is because the Crime Survey for England and Wales, conducted by 

the Office of National Statistics (ONS), does not collect data on adults over the age of 74. 

The result is that while we know that older victims and survivors exist, we do not know the 

true prevalence of domestic abuse among the older population. Because ‘what gets counted 

gets done’, this lack of representation of older people within the data collection completely 

scuppers the appropriate allocation of resources to help them.  

 

The ONS have now committed from next year to collecting data on the incidence of domestic 

abuse against people of all ages. This is an important step towards making our society a 

safer and more supportive one for very old people who experience domestic abuse. 

However, the point remains that just because there is very little apparent evidence of crime 

against older people, this does not mean that it does not exist.  

 

Older people face many barriers to reporting crime, such as lack of physical and mental 

capacity and a lack of access to services, or fear of reporting. These barriers are also likely 

to affect the evidence and knowledge base of crimes against older people, including 

potential hate crime. For example, when we look at safeguarding claims, there is a stark 

difference between the abuse prevalence figures and the figures for successful prosecutions 

of crimes against older people which suggest there is a serious under-reporting of such 

crimes, due to fear, embarrassment and a lack of access to trusted people to whom older 

 
9 Her Majesty’s Inspectorate of Constabulary and Fire & Rescue Services and Her Majesty’s Crown Prosecution 
Service Inspectorate, The poor relation: the police and CPS response to crimes against older people, p.5.  

https://www.justiceinspectorates.gov.uk/hmicfrs/wp-content/uploads/crimes-against-older-people.pdf
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people can report their experiences. It is estimated that only 6% of older victims report abuse 

to the police.10 

 

Q 15: We invite consultees’ views on whether age should be recognised as a 

protected characteristic for the purposes of hate crime law?  

 

Yes. 

 

At Age UK, we believe it is important that the characteristic of “age” be added to the 

characteristics protected by hate crime laws. We hear regularly via our helpline from older 

people who feel discriminated against, verbally abused or harassed and bullied because of 

their age. Whilst the Equality Act 2010 protects people from age discrimination in particular 

settings, it is important that older people are also recognised as a group who may experience 

hostility due to their age; indeed, as may younger people. There is a strong argument that 

the criminal justice system needs to recognise more openly the direct and indirect 

discrimination that older people face at a societal level, as a result of stereotyping and all 

too often, attaching lesser value to them as human beings, reinforcing the message that 

violence against older people, whether it be because of hatred or because of their presumed 

vulnerability through age is wholly unacceptable.  

 

However as noted above, hate crime legislation does not currently cover older people. 

Sections 145 and 146 of the Criminal Justice Act 2003, which provide for a sentencing uplift 

apply only to cases of racist and religious crime, homophobic and transphobic crime and 

disability hate crime. While sentencing guidelines do invite courts to increase the sentence 

for offences against older people on the basis that their perceived vulnerability is an 

aggravating factor increasing the seriousness of the crime, this does not specifically address 

the issue of ageist hate crime.  

 

The positive implications of extending hate crime legislation to age include: 

➢ increased reporting and recognition of hate crime against people on the basis of 

ageism;  

 
10 UK Study of Abuse and Neglect of Older People Prevalence Survey Report, Department of Health and Comic Relief, 2007 
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➢ enhanced sentencing; and,  

➢ ultimately deterrence:  

 

There would be value in highlighting that both crime itself, and the fear of crime can increase 

feelings of isolation and decrease community involvement. There is also evidence that hate 

crime law implementation and pro-equality policies lead to lower hate crime in the United 

States.11  

 

There are concerns that there is currently a lack of reliable research and evidence about the 

numbers of crimes against older people which are motivated by ageism and could therefore 

be considered as hate crimes. Certainly, there are strong indications that hostility and 

prejudice on the grounds of age do play a role in at least some cases of criminal abuse and 

neglect, domestic violence and frauds and scams.  

 

In some instances, crimes against older people will be motivated by hostility and ageist 

prejudice while others will not.  In its policy on prosecuting crime against older people the 

CPS recognises this, suggesting that the crimes that this group experience can be divided 

into the following, potentially overlapping, categories:  

 

a) criminal abuse or neglect of older people where there is a relationship and an 

expectation of trust (for example domestic violence and where older people are 

targeted because they are either perceived or known to lack mental capacity); or 

criminal abuse or neglect of older people living either temporarily or permanently in 

care settings, whether these settings are regulated or un-regulated;  

b) crimes which are specifically targeted at older people because they are perceived as 

vulnerable or potentially easy to steal from (for example, financial abuse or theft, 

muggings of older people, doorstep theft, distraction burglary or rogue traders);  

c) crimes against older people which are not initially related to their age but may later 

become so (for example, a burglary where the burglar does not know the age of the 

 
11 Walters, M.A., Wiedlitzka, S, Owusu Bempah, A. and Goodall, K. (2018) Hate crime and the legal process: Options for law reform, 
University of Sussex, p.57. 
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householder but later exploits the situation on discovering that the householder is an 

older person); and  

d) crimes against older people which are in part, or wholly motivated by hostility based 

on age, or perceived age, (for example, an assault, harassment or antisocial 

behaviour, involving derogatory statements associated with the victim’s age).12  

 

There is currently a lack of reliable research evidence about the numbers of crimes against 

older people which fall into category (d) and could therefore be considered as hate crimes. 

However, there are indications that hostility and prejudice on the grounds of age may play 

a role in at least some cases of criminal abuse and neglect, domestic violence and frauds 

and scams. Older people who have been victims of perpetrators who have used coercion 

and undue pressure over time, may have particular difficulties in defining the point at which 

the behaviour has become abusively hostile. 

 

In most reported cases of abuse of older people there is little evident consideration of the 

fact that perpetrators may have been motivated, at least in part, by hostility or prejudice 

towards victims because of their age. This is despite the fact that in some cases abuse is 

overtly linked to the victims’ ages, such as the violent and cruel crimes inflicted on older 

residents living with dementia at Roundstones Care Home in Filey. In one instance of cruelty 

Siobhan Koralewski, who was convicted of ill treatment of a person who lacks capability, is 

reported to have taken her top off, showing her vest and shouting: “Do you like that you dirty 

old man?” she then slapped him across the face four times and pulled him by his leg. As he 

fell on the floor she sat astride him and bounced on top of him before squeezing and biting 

his leg so he cried out in pain.13 It appears that in cases such as these ageist attitudes are 

contributing to the dehumanisation of the older person making it easier to maltreat them 

without feeling guilt or remorse. 

 

The Crown Prosecution Service (CPS) also recognises the link between crime and ageism 

in its ‘crimes against older people prosecution’ policy. In this document it states: 

 
12 CPS (2008) Crimes against older people - prosecution policy 
13 http://www.telegraph.co.uk/news/uknews/crime/11304361/Bullying-care-worker-jailed-after-attacking-dementia-patients.html 
(accessed 18.08.16) 

http://www.telegraph.co.uk/news/uknews/crime/11304361/Bullying-care-worker-jailed-after-attacking-dementia-patients.html
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We understand that racist crime has a link to racism as a prejudicial set of ideas; just 

as sexual crime or domestic violence has a link to sexism and the application of power 

and control. Some crimes against the older person have a link to ageism as a 

prejudicial set of ideas. The CPS acknowledges that ageism may provide the 

backdrop where crimes against older people are tolerated.14  

 

Q 16: We invite consultees’ views as to whether any age-based hate crime protection 

should be limited to “older people” or include people of all ages. 

 

It should include people of all ages so there is parity with the Equality Act 2010. 

 

Q 23: We invite consultees' views as to whether the current motivation test should be 

amended so that it asks whether the crime was motivated by hostility or prejudice 

towards the protected characteristic. 

 

Yes. In some instances, crimes against older people will be motivated by hostility and or 

ageist prejudice.   

 

Q 24:  We provisionally propose that both specified aggravated offences and 

statutory enhanced sentencing should be retained in the law of England and Wales. 

Do you agree? 

 

Yes 

 

Q 25: We provisionally propose that aggravated offences should apply to all five of 

the current characteristics equally, and any further characteristics that are added. Do 

you agree? 

 

Yes 

 

 
14 https://www.cps.gov.uk/publication/policy-guidance-prosecution-crimes-against-older-people-0 

https://www.cps.gov.uk/publication/policy-guidance-prosecution-crimes-against-older-people-0
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Q 26: We provisionally propose that the decision as to whether an aggravated version 

of an offence should be created be guided by:  

- The overall numbers and relative prevalence of hate crime offending as a 

proportion of an offence;  

- The need to ensure consistency across the criminal law;  

- The adequacy of the existing maximum penalty for the base offence; and  

- Whether the offence is of a type where the imposition of additional elements 

of the offence requiring proof before a jury may prove particularly 

burdensome 

 

Underreporting of crimes against older people should be factored in. 

 

Q 30: We invite consultees’ views on whether any property or fraud offences should 

be included within the specified aggravated offences. 

 

The majority of recorded hate crimes against people are ‘crimes against the person’ which 

includes a broad array of criminal offences which usually involve bodily harm, the threat of 

bodily harm, or other actions committed against the will of an individual.15 However, a higher 

percentage of ‘public order offences’ (that is, offences that include the use of or threat of 

violence or harassment towards someone else, in a public place) are committed against the 

LGBT community, whilst people with a disability experience a higher percentage of theft, 

robbery, fraud and sexual offences compared to religious and racial groups.16 

Older people are also likely to experience property or fraud offences committed against 

them because they are perceived as vulnerable or potentially easy to steal from (for 

example, financial abuse or theft, muggings of older people, doorstep theft, distraction 

burglary or rogue traders) 

 
15 Walters, M.A., Wiedlitzka, S, Owusu Bempah, A. and Goodall, K. (2018) Hate crime and the legal process: Options for law reform, 
University of Sussex, p.57. 
16 Walters et al. (2018), p.57. 
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The Law Commission  
By email: hate.crime@lawcommission.gov.uk 

 
22 December 2020 

 
Dear Sir/Madam 
 
Re: Hate Crime laws consultation 

 
1. Please find the Anti Caste Discrimination Alliance’s (ACDA) response 

to the Law Commission’s call for evidence on Hate Crime Laws. We 
have an interest in the section on Caste (pages 216-218) and call 

on the Law Commission to add Caste to the Hate Crime laws.  
 

2. The ACDA was formed in 2008 to monitor and oppose Caste-based 
discrimination (CBD) in the UK and abroad. We are registered with the 

Charity Commission (Charity No: 1138012) and an organisation of 
unpaid volunteers. We support victims and those who suffer from CBD 
and challenge discriminatory practices in organisations. 
 

3. We are deeply disappointed the Law Commission has been swayed by 
what we regard as the Government’s flawed, unbalanced, and 
politically motivated consideration given to this issue and decision to 
not implement a pro-equality law agreed by Parliament in April 2013 

Our voices, and that of the victims and sufferers we represent, have so 
far fallen on deaf ears. The robust arguments in support of the law 
on Caste are set out in paragraphs 5 -7 below. 
 

4. We call on the Law Commission to add Caste to the Hate Crime laws. 
Our submission is based on the evidence of those who have lived the 
experience of Caste domination, Caste-based discrimination and 
Caste-related hatred, threats, violence and abuse and how it affects 

communities here in Britain. Examples of Caste-related hate crimes 
and harassment that have come to the ACDA in the last year are 
included in paragraph 9 below. 

 

5. We request the Law Commission reflects on, and includes the need to 
recognise Caste as a factor in Hate Crime law. We are very alarmed at 
the incompleteness of the argument against the law in the section on 
Caste in your consultation document. This fails to present a balanced 

argument in support of the non-inclusion of Caste in Hate Crime law. 
For example there is no mention of the following: 

 
i. the Equalities and Human Rights Commission (EHRC) 

http://www.acdauk.org.uk/
mailto:hate.crime@lawcommission.gov.uk
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responsible for promoting and upholding equality and human rights 
ideals and laws across England, Scotland and Wales position on Caste 
law. The EHRC supports the implementation of the law to add Caste as 
a protected characteristic under Race in the Equality Act 2010. In its 

response in July 2018 to the Government’s decision to repeal the law, 
the EHRC said “Victims of caste discrimination will continue to have 
limited legal protection by the government ruling out a change in the 
law and restricting the scope of protection to what can be interpreted 

through case law. The government has missed a crucial opportunity to 
improve legal clarity and has taken a step back by looking to repeal the 
duty to include caste as an aspect of race in the Equality Act 2010….”1. 
EHRC expert opinion and position on the issue is significant and the 

omission of this in your consultation paper is worrying;  
 
ii. the UN Committee for the Elimination of Racial Discrimination 
recommendation following its 79th Session in September 2011 that the 

Minister responsible in the State party invoke section 9(5)(a) of the 
Equality Act 2010 to provide for “caste to be an aspect of race” in order 
to provide remedies to victims of this form of Discrimination;  
 

iii. the position of dozens of organisations like the ACDA and 
others, in Britain who have been supporting sufferers of Caste 
discrimination and harassment and calling for legal protection for 
victims and clarity in the law;  

 
iv. internationally, Twitter2, YouTube3 and Facebook4 recognise 
Caste hate speech as being unacceptable and say so openly in their 
guidance;  

 
v. that Caste has been recognised by the Crown Prosecution 
Service as a factor in Honour-based Violence and Forced Marriage5.  
 

vi. the Shadow Justice Secretary, David Lammy published a review 
in 20176, into the treatment and outcomes of BAME individuals in the 
criminal justice system. This must now be implemented to ensure that 

 
1 https://www.equalityhumanrights.com/en/our-work/news/caste-consultation-our-response-
government-statement 
2 https://help.twitter.com/en/rules-and-policies/hateful-conduct-policy 
3 https://support.google.com/youtube/answer/2801939?hl=en-GB 
4 https://www.facebook.com/communitystandards/hate_speech 
5 https://www.cps.gov.uk/publication/honour-based-violence-and-forced-marriage 
6 https://www.theguardian.com/society/2020/dec/21/nine-out-of-10-children-on-remand-in-
london-come-from-bame-background?CMP=Share_iOSApp_Other 
 

http://www.acdauk.org.uk/
https://www.equalityhumanrights.com/en/our-work/news/caste-consultation-our-response-government-statement
https://www.equalityhumanrights.com/en/our-work/news/caste-consultation-our-response-government-statement
https://help.twitter.com/en/rules-and-policies/hateful-conduct-policy
https://support.google.com/youtube/answer/2801939?hl=en-GB
https://www.facebook.com/communitystandards/hate_speech
https://www.cps.gov.uk/publication/honour-based-violence-and-forced-marriage
https://www.theguardian.com/society/2020/dec/21/nine-out-of-10-children-on-remand-in-london-come-from-bame-background?CMP=Share_iOSApp_Other
https://www.theguardian.com/society/2020/dec/21/nine-out-of-10-children-on-remand-in-london-come-from-bame-background?CMP=Share_iOSApp_Other
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people regardless of their racial background are treated equally.  
Recent figures show that 9 out of 10 children on remand in London are 
from a BAME background.  It would appear that inherent bias already 
exists in the criminal justice system.  The absence of caste within the 

hate crime law would further disadvantage victims by compounding its 
effects; and 

 
vii.  in June 2019, the Chair of the Joint Committee of Human 

Rights, Harriet Harman wrote to Ms Penny Mordaunt, the then Minister 
for Women and Equalities, asking her to implement the caste 
discrimination law agreed in April 2013.7 

 

6.   Your consultation document states Government made the decision to 
repeal the law based on responses to its delayed 2017 public 
consultation (promised in July 2013). This was a flawed consultation 
that should have been about how best to implement the law as 

previously promised – not about whether to implement it. The 
Government said they wanted to consult the communities likely to be 
affected by the legislation. By that they didn’t mean just the Dalits who 
were the main sufferers of the discrimination. They meant the whole of 

the Hindu and Sikh communities who had been lobbying against the 
law using the argument, in spite of evidence to the contrary, that there 
was no Caste-based discrimination in the UK. By accepting the views 
of these groups, it is like the Government is saying, “We’re not going to 

introduce legislation on race discrimination because white or blue folk 
might object to it.” Or, “We’re not going to have legislation on gender 
because men didn’t like it.” But that’s what the Government did. 
Additionally, the limited legal protection and context the Tirkey 

judgement provides is brushed aside. When asked about a preferred 
option, a very significant majority - 2,879 – came out in support of 
implementation of the law in the consultation responses. Only 94 said 
they supported case law, and 4,722 said they didn’t know. 

 
7. The Tirkey v Chandok Employment Appeal Tribunal December 2014 

Judgment - may allow victims to pursue their legal cases under existing 
law. In our view, the Tirkey case provides only limited legal protection 

on ‘ethnic’ grounds and the principles of that specific case law could be 
overturned anytime. Furthermore, seeking redress on ‘ethnic origins’ 
makes it difficult to cover CBD because many people who have arrived 

 
7 https://www.hindustantimes.com/world-news/uk-human-rights-body-wants-to-revive-caste-
law/story-vprLk6fkw9TrJ7N7PpuSkJ.html 
 
 

http://www.acdauk.org.uk/
https://www.hindustantimes.com/world-news/uk-human-rights-body-wants-to-revive-caste-law/story-vprLk6fkw9TrJ7N7PpuSkJ.html
https://www.hindustantimes.com/world-news/uk-human-rights-body-wants-to-revive-caste-law/story-vprLk6fkw9TrJ7N7PpuSkJ.html
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and settled in Britain come from the same geographical region e.g. 
Punjab, Gujarat, and Maharashtra etc. India, Nepal, Bangladesh and 
Pakistan. These groups have several common languages (e.g. Punjabi, 
Marathi, Gujarati, Urdu); belong to a common religion; have similar 

eating habits; have common dress and similar colour of skin. To a non-
South Asian employer or teacher, these groups look racially and 
culturally identical. But evidence shows some still face discrimination on 
the basis of Caste from each other.  

 
8. Caste and Caste-based discrimination and harassment is a social and 

cultural and interracial issue that cannot be ignored in this country or 
the law. It must be tackled with legislation as has been done with 

Female Genital Mutilation, Forced Marriages; Honour Based Violence. 
There are nearly 4 million (2011 census figures) people from the South 
Asian diaspora [India, Pakistan, Bangladesh, Nepal, Sri Lanka] in 
Britain. Caste and CBD impacts on these citizens. The Government has 

said no one should suffer discrimination and harassment because of 
their Caste. Evidence of Caste-based discrimination (CBD) has been 
established in numerous Government-commissioned and independent 
reports including by the Anti Caste Discrimination Alliance (ACDA). 

CBD occurs in: 

• Education (pupil on pupil bullying) 

• Employment and enterprise (bullying, recruitment, promotion, 

task allocation) 

• Health (treatment by healthcare professionals) 

• Crime and policing (where Caste discrimination and harassment 

is not understood by the police) 

300 people inputted into ACDA’s research the findings of which were 
set out in our 2009 report A Hidden Apartheid. ACDA’s research 

included nine focus groups held around the country. Of the 100 who 
took part in the on-line survey: 
 
- 9% said they had missed promotion at work 

- 9% said they had experienced verbal abuse 
- 7% under 12 year olds – said they had faced threatening 
behaviour and 16% verbal abuse;  
- 10% of perpetrators of under 12 year olds were teachers and 

42% fellow pupils  

http://www.acdauk.org.uk/


  
 

 
 

http://www.acdauk.org.uk Email: infoACDA@googlemail.com 
Patron: Miss Joanna Lumley 

 

  Anti Caste Discrimination Alliance (ACDA), 
c/o Dr R Chand, 

Garden City Surgery, 

57-59 Station Rd, 

Letchworth, 
Herts, 

SG6 3BJ 

Charity Number – 1138012 

5 

9. In the past year alone we have supported many sufferers and victims 
subjected to Caste-related hate and harassment.  Below are a few 
examples: 

i.   In the past month, people have contacted us distressed and deeply 
offended by an Indian man living in London who posted and circulated 
on his TikTok account a video of himself speaking in Punjabi in which 
he verbally abused and used Casteist language in the vilest and 

disgusting way. He insulted Guru Ravidass who is the spiritual 
figurehead / Guru for millions of his followers across the world, 
including over 200,000 here in the UK. Hate speech laws in the UK are 
designed to protect communities from such abuse. The fact that this 

man had been able to post these offensive videos with impunity on 
social media is unacceptable. He obviously felt he could make Caste-
related hate speeches and get away with it. This matter was reported 
extensively to the Police as a hate crime.  Recognition of caste in hate 
crime legislation would allow this person to be prosecuted. Presently, 

this avenue for prosecution does not exist for the Police or for victims. 

ii.  A 14 year-old boy from the Ravidassia community, was subjected to 
sustained Caste-related bullying at a school in West London by so-

called higher Caste Sikh boys. This bullying continued outside where 
he was physically attacked. There was also verbal abuse of a sexual 
nature against his mother. 

iii. An Indian woman was subjected to Caste-based harassment and 

taunts in the workplace by a so-called high Caste man. When she 
complained to her Human Resources department, the perpetrator 
threated to ‘get her’ outside the factory. She was scared to go to work. 

iv. A family of a Dalit man who wanted to marry his girlfriend, who was 
from a so-called higher Caste, faced verbal threats from girl’s family. 
The girl’s family agreed to the wedding only if it would take place in 
India. The boy’s family feared their son might be assaulted or killed in 

India for marrying above his Caste status. 

v. A Caste-related neighbour’s dispute in Kent resulted in years of 
misery for the neighbour being harassed and victimised.   

10. Only by adding Caste to Hate Crime Law can the police understand the 
nuances of the language used and threats made in cases reported to 
them and ask the right questions. This has to be from the perspective 
of a long history of Caste-domination and rapes and threats of rape of 

http://www.acdauk.org.uk/
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women as a form of control by the so-called higher Caste against the 
so-called lower caste.  The cases referred to in paragraph 9 are no less 
serious than if somebody had made anti-Jewish, anti-Islam or anti-
Christian taunts, threats or assaults. 

11.  We urge the Law Commission to add Caste to Hate Crime laws. A 
fuller brief on Caste and Caste-based discrimination is attached at 
Annex A. We would be happy to provide any further supportive 

information should it be required. 

  
 
Yours faithfully, 

 

 
 
 

Ms Santosh Dass  
Chair, Anti Caste Discrimination Alliance 
00447902806342 
  

http://www.acdauk.org.uk/
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ANNEX A 
What is caste?  
 
1. In her book Caste-The Lies That Divide (2020) page 17, Isabel Wilkerson 

explains:  ‘A caste system is an artificial construction, a fixed and 
embedded ranking of human value that sets the presumed supremacy of 
one group against the presumed inferiority of other groups on the basis of 
ancestry and often immutable traits, traits that would be neutral in the 

abstract but are ascribe life-and-death meaning in a hierarchy favouring 
thee dominant caste whose forebears designed it. A caste system uses 
rigid, often arbitrary boundaries to keep the ranked grouping apart, distinct 
from one another and in their assigned places’.  

 
2. In ACDA’s 2009 report Hidden Apartheid – Voice of the Community – 

Caste and Caste Discrimination in the UK, A Scoping Study  we referred to 
the description of caste by the Hindu Forum (HF) of Britain in their report 

Caste in the UK (2008). The HF describe caste as: ‘The Hindu scriptures 
including the Veda and the Bhagavad-Gita make reference to what they 
call ‘Varna’ or occupational duties based on the ‘guna’ or qualities and 
personality traits of an individual’. In the same report they state ‘The four 

main varnas or occupational classes stated in the Rig Veda and 
Bhagavad-Gita were: 1. Brahmanas (scholars and priest) 2. Kshastriyas 
(soldiers, administrators and warriors) 3. Vaishyas (merchants, artisans 
and cultivators) 4. Shudras (workers).’ 

 
3. Castes are assumed to fit into the four varnas, jati which means ‘birth’ is a 

system of social divisions organised according to relative purity with 
Brahmins at one extreme and so-called low caste and ‘Untouchable’ 

people who identify themselves as Dalits or known as Scheduled Caste 
(SCs) as per the Constitution of India, are considered polluting to so-called 
higher caste. Dalits or SCs fall outside the four varnas. Caste status is 
determined by birth and they general marry someone from the same 

caste. Although Untouchability was outlawed in India’s Constitution drafted 
under the chairmanship of the Dalit leader Dr Bhimrao Ramji Ambedkar 
and adopted in 1950, it still persists. 
 

4. The 2010 Equalities Act definition of Caste in its Explanatory Notes 
describes caste as: “a hereditary, endogamous (marrying within the group) 
community associated with a traditional occupation and ranked 
accordingly on a perceived scale of ritual purity. It is generally (but not 

exclusively) associated with South Asia, particularly India, and its 
diaspora. It can encompass the four classes (varnas) of Hindu tradition 
(the Brahmin, Kshatriya, Vaishya and Shudra communities); the thousands 
of regional Hindu, Sikh, Christian, Muslim or other religious groups known 

http://www.acdauk.org.uk/
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as jatis; and groups amongst South Asian Muslims called biradaris. Some 
jatis regarded as below the varna hierarchy (once termed “untouchable”) 
are known as Dalit”. 
 

5. These over-decade-long descriptions in paragraphs, 3,4,5, and 6 sum up 
what ACDA accept is meant by the word caste and the caste system. 
These are the words often used when sufferers come to the ACDA to 
describe their caste and the perpetrator’s caste or where these sit in the 

hierarchy of the caste system.  
 

Class and caste 
 

6. It is argued that caste is no different to class. Class and caste are both 
social systems but different.  Class is generally connected to an 
individual’s education, wealth or occupation. There is an element of social 
mobility.  Caste is connected to an individual’s birth and descent, ranked 

accordingly on a perceived scale of ritual purity i.e. who is touchable or 
Untouchable.  Caste is near impossible to change over a lifetime. In 
January 2018, the Supreme Court of India delivered a judgment that caste 
is decided by birth and cannot be changed by marriage8.  

 
Caste discrimination and Untouchability in India 
 
7. In India, caste discrimination and Untouchability can be extreme. For 

example, some so-called lower castes are deprived of education and jobs 
and exploited by having to work in low-end jobs and serving the so-called 
upper castes. Generations of lower castes end up inheriting debts and 
thereby spend their lives in a form of slavery. Low caste women and 

children are abused and exploited by upper castes who consider it to be 
their right to do so. For example, The Guardian9 reported on 1 October 
“India is the most dangerous country in the world to be a woman and it is 
women from the lower castes who bear the brunt of the sexual violence”. 

The 2019 data Crime in India states 10 Dalit women were raped in India 
everyday. The alleged gang rape and death of 19 year Manisha Valmiki, a 
Dalit on 29 September in Uttar Pradesh, India is one example that has 
caused outrage and protests around the world. 

 
8. Although it’s less of an issue in GB, in India, where inter caste marriage 

occurs, in extreme cases there is evidence of honour-related violence and 

 
8 https://m.timesofindia.com/india/caste-decided-by-birth-cant-be-changed-by-marriage-
sc/amp_articleshow/62575668.cms 
9 https://amp.theguardian.com/world/2020/oct/01/rahul-gandhi-arrested-way-indian-rape-
victim-family?__twitter_impression=true&s=09 
 

http://www.acdauk.org.uk/
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murders10. Dr. Babasaheb Ambedkar helped legally abolish Untouchability 
as part the Constitution he was instrumental in drafting. Alongside this, 
additional affirmative actions to bridge the social gap have meant many 
so-called low caste people have access to education, jobs, and business, 

that lead to positive outcomes. However, the bad practice of caste 
discrimination and caste superiority continues.  
 

9. Caste and caste prejudice travels. A caste-conscious person does not 

leave their caste behind when they board a plane in Mumbai and arrive in 
Manchester, or from Chennai to California.  
 
Caste in GB 

 
10. There are over 4 million (the latest Census (2011) figures) people from the 

South Asian diaspora (from India, Pakistan, Bangladesh, Nepal, Sri Lanka) 
in Great Britain.  Caste, and the associated discrimination, impacts on 

these citizens and thousands of others who routinely arrive, and will arrive, 
from South Asia for short-term employment or further education. 
 

11. Second and third generation British born South Asians are still identifying 

with Caste as a BBC documentary ‘Do Hindus have a Caste problem’ 
broadcast in 2019. In February 2020 The Sunday Times reported caste 
algorithms in the marriage website Shaadi.com demonstrates caste is still 
relevant in marriage in GB. Added to the early migration from South Asia is 

the migration since the 80’s of many high skilled Indians, with some 
bringing their caste prejudice with them.  But this is not just an ‘Indian’ 
issue as CBD is prevalent across many other countries and faiths. 
 

12. The existence of caste in GB is evident in widespread of Sikh Gurdwaras 
and Hindu Mandirs set up to serve specific castes, the list of organisations 
on the UK’s Charity Commission’s website listed under caste, for example, 
Brahmin, Valmik, and Jat. The 2018 British Sikh Report11 found that nearly 

50% of respondents believed in the Caste system and 13% consider it 
very important. In Parliament, caste consciousness was recently evident in 
a fleeting use of the word ‘caste’ and the apparent reference to caste 
hierarchy by Mr Rees-Mogg MP, Leader of the House on 20 May 2020  

“We are in the same situation as the rest of the nation, and we should not 
think that Members of Parliament are some special priestly caste who 
must be treated differently”  [Hansard 20 May 2020, Conduct of Business 
After Whitsun Recess].  

 

 
10 https://www.tribuneindia.com/news/archive/comment/violence-around-inter-caste-
marriages-803140 
11 http://www.britishsikhreport.org/british-sikh-report-2018/ 

http://www.acdauk.org.uk/
https://www.tribuneindia.com/news/archive/comment/violence-around-inter-caste-marriages-803140
https://www.tribuneindia.com/news/archive/comment/violence-around-inter-caste-marriages-803140
http://www.britishsikhreport.org/british-sikh-report-2018/
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How caste-based discrimination manifests itself 
 
13. Caste-based discrimination is no different to other forms of discrimination. 

Direct discrimination: treating a person differently (often unfavourably) due 

to their caste worse than others because of who they are. Examples 
include withholding promotion, holding back pay increase, removing 
aspects of person’s role that the delivery of which might have secured a 
promotion or a pay increase. Using Casteist offensive terms directly, or 

within earshot, like ‘dirty chamari’ [a taunt to a female who comes from the 
SC caste of ‘Chamar’ assigned to working with dead animal carcasses or 
leather in the caste system]. A taunt like this to a person is as offensive as 
calling some a ‘nigger’. Indirect harassment and/or victimisation conduct 

and behaviours that results in the violation of a person’s dignity or creating 
a hostile and offensive environment. Examples of this include an individual 
or a group of individuals making offensive jokes about a person’s caste, 
slurs, name-calling, physical assault/threats, and ridicule.  

 
14. Surnames and where one prays can be identifiers of a person’s caste. In 

the UK, where an occupation or a surname does not make a person’s 
caste obvious, a caste conscious person may try and establish another 

person’s Caste by asking indirect or direct questions e.g. 
- What’s your Caste or jati?  
- You are a Sikh, are you a Jat or Ramgarhia or Ravidassia ?  
- What is your surname? This might be if a person’s used Singh or Kaur  

- Are you a Dalit? 
- Which temple/gurdawara do you or your family go to?  
- Where was your ancestral home in India? 
- What were your parents or Grandparents occupations? 

 
15.  Caste discrimination for the purposes of the Equality Law has been 

established in the areas of employment, provision of goods, services and 
facilities in non-government and government-commissioned reports. 

ACDA’s report Hidden Apartheid- Voice of the Community (published 
November 2009). A majority of the research participants identified 
negative experiences of the caste system and caste discrimination. For 
some, this had a traumatising effect on them resulting in low morale, low 

self-esteem, depression and anxiety. Of the 300 people who input into the 
ACDA report (100 as part of the on-line survey): 
- 9% said they had missed promotion at work 
-  9% said they had experienced verbal abuse 

- 7% under 12 year olds – said they had faced threatening behaviour 
and 16% verbal abuse; 10% of perpetrators of fewer than 12 year olds 
were teachers and 42% fellow pupils.   

http://www.acdauk.org.uk/
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16.  Example of complaints of people who have approached the ACDA about 
CBD include: 
“She called me a dirty Chamar in front of everyone. This is offensive” 
“I believe my manager who is of a so-called high Caste is holding back my 

pay progression/promotion because I am regarded low-caste” 
“She isn’t carrying out tasks I’ve assigned her. Keeps telling her white 
work colleagues she won’t take orders from me because I’m low Caste” 
 “He verbally assaulted and called me Caste names at work as he did so” 

“My manager won’t sign of my training applications. I believe it’s because 
of my Caste and he wants to keep me down and not get a promotion” 
“the sketch ‘Untouchable’ in the BBC series Goodness Gracious Me is 
offensive and upset me” 

“There’s a very offensive and Casteist leaflet on a hospital website”. 
 

17. The government-commissioned research by the National Institute of the 
Economic and Social Research (NIESR) research published in their report 

- Caste discrimination and harassment in Great Britain, Dec 2010 found 
‘caste’ is used to identify a number of different concepts, notably, varna (a 
Hindu religious caste system), jati (an occupational caste system) and 
biraderi (often referred to as a clan system). NIESR found caste 

awareness in Britain is concentrated amongst people with roots in the 
Indian sub-continent and found evidence of caste related to work (bullying, 
recruitment, promotion, task allocation); in provision of services; and 
education (pupil on pupil bullying). The caste discrimination and 

harassment identified in NIESR’s study was by higher castes against the 
lowest castes. 
 

18.  The Equality and Human Rights (EHRC) Commission report 91, Caste in 

Britain: Socio-legal Review and EHRC Report, Caste in Britain: Experts’ 
Seminar and Stakeholders’ Workshop commissioned by the Government 
was to help inform the introduction of an amendment to the Equality Act 
2010, prohibiting caste discrimination, as required by the Enterprise and 

Regulatory Reform Act 2013. The report’s findings were that caste 
discrimination cannot be tolerated and the law must be implemented to 
protect against and address CBD. It also recommended the State should 
not intervene in cultural or social usages, which are a matter of private 

practice, and particular regard should be given to individuals’ rights under 
the European Convention on Human Rights. The research recommended 
the definition of caste should be neither too precise nor too broad; and 
businesses and public authorities will need clear and practical information 

about how the prohibition of caste discrimination will affect them.  
 

 

http://www.acdauk.org.uk/
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19. CBD and prejudice is also sometimes a factor in forced marriages and 
honour based violence/killings in GB.  This has been recognised by the 
Crown Prosecution Service in their 2019 Guidance.  
 

20. Equality laws are about promoting and having a more equal and just 
society. Not all Caste discrimination cases require a legal route. In January 
2020 ACDA challenged Frimley Health NHS Foundation Trust about 
Casteist guidance published on its website called ‘CARING FOR A HINDU 

PATIENT’. The guide included words and phrases like “Harijan”, 
“Untouchable”, and “low Caste”. It referred to “Brahmin”, as being “highest 
Hindu Caste” and lumped together “menstruating women and mourners” 
and Dalits as “ritually unclean and therefore untouchable” in the same 

document. The hospital swiftly removed the guidance after we wrote to 
them setting out our concerns.  
 

21. Internationally, Twitter, YouTube and Facebook recognise Caste hate 

speech as being unacceptable and say so openly in their guidance.  
 
 
 

http://www.acdauk.org.uk/



