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Question 51: No 

Expand: Absolutely not  This proposal appears to be a massive and unprecedented intrusion 

of the law into the private sphere. If implemented it will create a huge breach of trust 

between the legal establishment (including the police) and the general public. It will also 

serve to confirm suspicions that the law is increasingly being constructed and applied to 

serve a particular political agenda by suppressing any opposition to this orthodoxy. Rather 

than a bastion against authoritarianism, the law will be viewed as a vehicle for it. 
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Question 11: Not Answered 

Expand:  

Question 11 Part 2:  

Question 12:  

Question 13: Other (please expand) 

Expand: We share the Commission’s concern that ‘misogyny’ is a term that will not resonate 

widely, and that it differs from the way in which existing hate crime law is framed in that it is 

not an identity characteristic, but rather an example of a form of prejudice  However, the 

Commission should carefully consider using ‘woman’ as a protected category, which is also 

not an identity characteristic  In particular, the Commission should be mindful of the current 

debate about the definition of ‘woman’  In particular, we draw their attention to the judicial 

review of the Scottish Government’s Gender Representation on Public Boards Act 2018 

being brought by the campaign group For Women Scotland  

Question 14: No 

Expand: We would not support such an approach. It is our view that if there is a proposal to 

include women as a protected group under hate crime legislation in ‘gender neutral’ terms, 

the protected characteristic should be ‘sex’ only, not ‘sex or gender’. Decades of research 

show that women suffer discrimination and disadvantage on the basis of sex, and there is 

extensive evidence to demonstrate that sex discrimination remains rife   

Many people may regard these two terms as synonyms. For example, in giving evidence to 

the Justice Committee, Lord Bracadale stated that his original remit was gender, but in the 

context of hate crime, this meant ‘the same thing’ as sex (col  39)  There is however 

increasing acceptance that these terms have distinct meanings. Sex is taken to refer to 

biological characteristics. Indeed, the Commission itself adheres to such an understanding in 

the consultation document  Gender is taken to mean social roles or stereotypes associated 

with someone’s sex. This distinction has been drawn by a number of Ministers of the 

Scottish Government over the past few years as well as women’s groups  



The Commission states its own preference for ‘gender’ on the basis that it is “more 

inclusive”, and notes that this was also the preference of the Bracadale Review. However, as 

noted above, gender was stipulated in the remit (2018: 2), and treated as synonymously with 

sex, rather than as a separate or ‘more inclusive’ concept. We also draw the Commission’s 

attention to recent remarks made during the Stage 1 debate of the Scottish Hate Crime Bill, 

where the Cabinet Secretary for Justice noted that the Scottish Government is calling for “a 

sex aggravator to align with the provision with the Equality Act 2010”. 
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Question 1: Yes 

Expand: The proposed reform tackles the perceived complexity of legislation in hate 

incidents. This reform, in combination with the reform of harmful online communication, will 

be helpful to support the victims of cyber-hate  

In our research, I spoke to disabled participants who experienced online hate incidents. Most 

of the participants perceived ‘complexity’ in their victimisation experiences and formal 

support from the police, and this included difficulties with confusion over legal acts which 

exacerbated the distress triggered by the cyber-victimisation experience. Examples from 

participants responses in two different studies: 



(Reference 1 - see document)*‘Legal remedies are almost non-existent and the burden of 

proof is on the victim of ostracism/mobbing. I came to understand that complaint procedures 

are to get rid of the complaint not to resolve them  I feel if I had access to legal aid it may 

have helped somewhat for some of the issues. I was also refused advocacy which I believe 

may have helped bring some of the more serious issues to light.’ Participant B12  

Reference 8  see document)**Police were ill informed and actually saw it as a diversity 

issue about disability. I had to fight them to act under the protection from harassment act 

1997  and in interviewing others affected, there was gross disability discrimination. 

(Participant A) 

Question 2: Yes 

Expand: This response is to support specifying the protected characteristics due to the 

potential severity of harm experienced by certain groups in society as will be demonstrated 

below. 

Question 3: Yes 

Expand: This response is focused on demonstrating need and additional harm in disability 

cyber-hate cases. 

In my mixed method study with152 participants with long term conditions in the UK, a total of 

102(67 11%) participants had a self reported disability  One in every two people with long 

term conditions was cyber-victimised (45.39%). Most victims (76.81%) had a self reported 

disability, and the relationship between cyber-victimisation and disability was statistically 

significant (p-value .025018). 

Harm (qualitative): In cases of disability cyber-hate, the harm is evidenced to include 

biomedical aspects and developing complications of the existing health condition, or 

changes to the self-management of the health condition or the impairment. The 

psychological impact included emotional harm in addition to the diagnosis of mental health 

conditions secondary to cyber-victimisation  This was complicated by a socioeconomic 

impact such as social isolation, losing employment or issues over disability benefits. There 

was also the wider impact of societal discrimination and exclusion which resulted in distress, 

oss of trust and also influenced managing the impairment and daily life choices  This was 

demonstrated in the disability discrimination theme, which emerged as a major theme when 

examining the scope and impact of cyber-victimisation of people with long term conditions, 

and was consistent with quantitative results  

Examples from participants’ responses:  

‘I was diagnosed with anxiety and depression, this increased my daily medication and led to 

mobility problems I had not experienced before’ Participant A230 

‘My depression has made my illness worse, and police have done nothing to stop it even 

with a restraining order, I often get discriminated against online Facebook etc  for not 

working and made fun of but they caused it to get this bad, I live with that every day  it 

made me ill and more ill’ Participant A158 

‘Online and cyber bullying is just the tip of the discrimination people like me face  The blame 

culture in the UK currently is such that ageing and health conditions have become socially 

unacceptable in all aspects of life.’ Participant A168 



‘The stress experienced exacerbates the ME symptoms and depression. My anxiety levels 

are a lot higher which affects my sleep patterns and appetite. Exhaustion and pain is 

extreme ’ Participant A232 

‘I’ve locked down everything but because I'm an online person, I work online, I do marketing, 

so I can't, and I don’t really want to lock myself away, I haven't done anything 

(trembling/crying) ’ Participant B7 

‘One of the things that particularly rolled them up is that I can’t carry shopping from car so I 

use online delivery service umm and they thought that was absolutely disgusting, someone 

living on claiming benefits have their shopping delivered which is abusing a person for 

having shopping delivered because they can’t carry it in and delivery is more 

expensive than going to LIDL is absolutely no different from bullying a disabled person for 

getting a wheel chair which is more expensive than shoes but yeh that’s the kind of people 

they are.’ Participant B3 

‘In some ways because although I am proud to be who I am because of society perceptions 

of mental illness people often mentally have a go at you with things like 'you are such a 

drama queen' or being told that I fake it or I am attention seeking. Very few people know 

what it's like to live life with my illness and very few people appreciate it and how hard it is so 

I often get negativity not just online but in the streets. Mental illness comes with a huge 

stigma’ Participant A375 

‘We get lots of hate towards individual campaigners [ ] That’s a challenge when you are 

administrating a group. You become a target when you tell them off being a racist or ablest, 

and that sort of things […] We are just used to it, we just get so much abuse online, just for 

standing up for what our believe is like, and if people disagree with you, you become a 

target, and I don’t understand the mentality behind it’ Participant B8 

‘I was homeless for a while because the council wanted to put me into a flat which, even with 

Housing Benefit, I couldn't afford ’ Participant B6 

Harm (quantitative): Among 51 victims, 61.11% of victims reported that experiencing 

cybervictimisation had affected their health condition self management plan. 96.08% 

experienced fear and the relationship between fear and perceived cyber-victimisation impact 

on selfmanagement was statistically significant (p-value 0.000). The highest impact was on 

lifestyle changes such as exercise, diet, avoiding triggers, and avoiding excessive smoking 

or alcohol drinking  This was followed by changes to medications and follow up with 

healthcare professionals. 69% of victims perceived a worsened self-efficacy scale for health 

condition self management following cyber-victimisation  

Perceived motivation: When the cyber-victims were asked whether they perceived any 

relationship between having a long-term condition and being targeted online, 22(41.51%) out 

of 53 victims perceived that the targeting was related to their impairments   

Results specific to disabled cyber-victims: Of the participants who reported disabilities, 

53(51.96%) were cyber-victimised, and 40(39.21%) had reported themselves as victims. 

This indicates that almost one in every two people with disabilities was victimised, equating 

to 76 81% of the victims in this study  In terms of the impact of cyber-victimisation, 26 of 39 

(66.67%) disabled victims thought it affected their health, with 19 of 38 (50%) disabled 

victims considering that they were a target due to their impairment  Of those, 10(26 32%) 

have spoken to their GPs about this impact. 



Table 1 shows that the experience of cyber-victimisation is comparable between the victims 

with long term conditions and disabled victims. However, disabled victims experienced more 

fear, and more perceived targeting  (See document in the reference table to see the table) 
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Expand:  

Question 6: Not Answered 

Expand:  

Question 7:  

Question 8: Not Answered 

Question 8 Part 1:  

Question 8 Part 2: Not Answered 

Expand:  

Question 8 Part 3:  

Question 9: No  

The current definition potentially reinforces the stereotyping of disability as a ‘visible’ physical 

or mental impairment. Although this might not be in the scope of this consultation, it is worth 

mentioning that, in this case, promoting public understanding on what is a disabling condition 

might be one of the approaches to tackle the wider picture of disability hate. 

The additional qualification in the Equality Act 2010 is clearer and more representative of a 

broader range of disabilities. This aspect is more relevant to demonstrate living with an 

impairment and limitations in daily life choices. This is also 

consistent with the findings in our research, where the participants related more to the 

Spoonie metaphor, which was adopted from the Spoon Theory. It is a nonacademic theory 

that addresses living with a chronic condition using spoons to demonstrate units of energy 

and limitation of choices  Academics, healthcare professionals and the police were 

perceived as outsiders who might not understand the full picture of being a ‘spoonie’. 

One challenge in defining disabilities is referring to disabled people as a homogenous group. 

However, there are differences to be taken into consideration because they influence the 

victimisation experiences. The harm experienced is different, and is of concern in 

impairments that can worsen if the management is disrupted such as chronic conditions. 

Each impairment is unique when considering the context and self-management, it requires 

more research and it is challenging to address all of these in one definition. Hence, I do 

agree on the complications in disaggregating these conditions.  

Another challenging issue is the inconsistencies in definitions among countries and 

researchers, and the medical categorisation which is subject to change. All of these might 

influence the victimisation experiences and further complicated by electronic 

communications which eliminated geographical boundaries and can potentially cause 

confusion in understanding (including misinformation, which is not the scope here). In a 

systematic review to examine the scope and impact of cyber-victimisation on people with 



long term conditions and disabilities. There were inconsistences in defining disabilities 

among researchers, disciplines, and countries. Please refer to table 4 for a summary, and 

the full reference: Alhaboby, Z  A , Barnes, J , Evans, H , & Short, E  (2017)  Cyber 

Victimisation of People with Chronic Conditions and Disabilities: A Systematic Review of 

Scope and Impact. Trauma, Violence & Abuse, 20(3), 398–415. 

doi:10 1177/1524838017717743  (See document in the reference table to see Table 4) 

In the consultation paper, valuable input from different gatekeepers was shared and this is 

consistent with two themes that emerged when we examined the challenges in online 

research on cyber-victimisation, these were ‘the role of gatekeepers’ and ‘social identity in 

online support groups’. Viewing self as a disabled person, victim, or having an invisible 

disability or a mental health condition revealed higher motivation to participate and tackle the 

discrimination  This was theorised using the Social Identity Theory as illustrated in Figure 1  

To read the full theme please refer to the 

paper: Alhaboby, Z.A., Barnes, J., Evans, H. and Short, E., (2017). Challenges facing online 

research: Experiences from research concerning cyber-victimisation of people with 

disabilities. Cyberpsychology: Journal of Psychosocial Research on Cyberspace, 11(1). (See 

document in the reference table to see Figure 1) 

Differences in perceptions and adopting a disability identity mostly depends on the type of 

impairment and overall context, in my research, participants with physical impairments 

focused on the social model of disability and called for an inclusive society  However, this 

model was contradicted by victims with an invisible illness such as Myalgic 

Encephalomyelitis (ME).  

‘I subscribed to the social model of disability um that’s the sociological concepts that ummm 

you are a smart person working in research, but yah, I mean, I have no issues with my 

rubbish bones from a personal perspective but you know I live everyday with the society

created problems, because we live in a world that hates disabled people’ Participant B3 

‘Another unusual aspect of ME is that we are fighting a battle against the psychosocial 

model that has been foisted on us. Although ME is classified by World Health Organisation 

as a neurological condition, in UK it is treated as psychological, so we are always fighting the 

misinformation, medical mistreatment and belittling of our condition’ Participant B4 

In summary, disability definition includes a range of heterogenous impairments, the harm 

experienced in each condition is different and requires further research, and it is difficult to 

capture all of the conditions in one definition. The definition in the Equality Act 2010 could be 

adopted, but also take into consideration removing or clarifying the ‘physical or mental’ 

aspect  For example, it could be: ‘a disability is a visible or hidden physical or mental 

impairment that has a substantial and long term adverse effect on his or her ability to carry 

out normal day to-day activities’. OR ‘a disability is an impairment that has a substantial and 

long term adverse effect on his or her ability to carry out normal day to-day activities’  

Question 10: Yes. 

The cases of invisible disabilities were complicated by targeting the victims because they did 

not look ill or with a visible impairment  This included abusive words, accusations of fraud, 

calls to disability hotline to cut disability benefits. 

To overcome this, the victims with multiple conditions used the most physically apparent 

impairment to legitimise their status to the public. 



‘We don’t produce as such, we have time off more than most of people, we need more 

support which costs money. Nobody is arguing about the assessments. One size fits all. 

What is most frustrating is that chronic illness is never ever mentioned, it’s never mentioned 

at most of people on have a chronic illness, it’s not a physical disability that puts them on a 

wheelchair, we need to talk about that and also need to talk about the fact that most of the 

disabilities are hidden disabilities we need to have conversation on that ’ Participant B8 

‘This is made much more difficult because many people do not believe in ME, so 

accusations of being lazy, or having something else wrong with me that I just haven't 

'bothered' to get better from  I tend to use the spinal injury as a cover for my ME  'Sorry, I'm 

in a lot of pain from my back  can't concentrate today’ Participant B4  

When examining the participation in our cyber-victimisation research, participants who 

identified themselves as ‘victims’, ‘disabled’ or had an invisible condition, seemed to be more 

motivated to participate, share their harmful online experience as part of campaigning for 

change, the full reference: Alhaboby, Z.A., Barnes, J., Evans, H. and Short, E., (2017). 

Challenges facing online research: Experiences from research concerning cyber-

victimisation of people with disabilities. Cyberpsychology: Journal of Psychosocial Research 

on Cyberspace, 11(1)  

This is also supported by our findings when we examined the patterns of reporting and 

documentation of cyber-disability hate cases by a police force in the UK, cases involving 

victims with visible physical impairments or learning disabilities were more documented  The 

type of disability and public view seemed to be influencing factors on reporting, the full 

reference: Alhaboby, Z. A., Al-Khateeb, H. M., Barnes, J., Jahankhani, H., Pitchford, M., 

Conradie, L  and Short, E  (2020)  Cyber-disability hate cases in the UK: The documentation 

by the police and potential barriers to reporting. 13th International Conference on Global 

Security, Safety & Sustainability, Virtual. Advanced Sciences and Technologies for Security 

Applications, Springer  
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Question 40: Not Answered 

Expand:  

Question 41: Not Answered 

Expand:  

Question 42: Not Answered 

Expand:  

Question 43 Part 1: The factors to consider include the website regulations or policy of use, 

the availability of accessible reporting tools, and the time spent to address reports. In my 

research, the participants shared concerns over policies and/or not promptly responding to 

complaints about hate speech. 

Additional information: Facebook was the commonest platform to experience 

Cybervictimisation among people with long term conditions 43(63 24%), Twitter accounted 

for 20 (29.41%), YouTube 4 (5.88%) and Instagram 3 (4.41%). 

Question 43 Part 2:  

Question 44:  

Question 45: Yes 

Question 45 Part 1:  

Question 46: Not Answered 

Expand:  

Question 47: Not Answered 

Expand:  

Question 47 Part 2:  

Question 48: Yes 

Expand: Stirring up hatred is perceived in social media platforms which results in pile on 

harassment. 

‘You know when you know wake up in the morning and umm your twitter’s notifications has 

got hundreds of messages from at least two dozens different people because umm one 

person who has got 7000 twitter followers has decided hey let’s abuse this disabled person.’ 

Participant B3 

Online I have been referred to as a "fat cow" or " idle drain on our taxes" by those who have 

never seen me or know anything about me, other than my admission that I'm diabetic. […] 

Like many I keep my medical conditions, their treatment, complications and the negative 

impact they have had on my life to myself […] I have had comments about being a lazy 

scrounger with a fake illness after commenting on a couple of social media pages at how I 

feel and deal with my health’ Participant A 401 

‘I mean it’s, you can put it in the current political context in Britain so for 10 years now we 

have this constant stream of misinformation from the government to impress that all disabled 

people are a waste of tax based many, that we cost a fortune of benefits and offer no value 



to the society, you know so we must be, you have a life line cut off and be left to die umm 

and that had really fuelled online abuse so yah I mean for years now a lot of disabled people 

who had been in a situation where you know periodically umm you will get talking like oh she 

should have been killed at birth to save the tax payer money and people like me need to be 

beaten to discourage us from claiming benefit umm and so and that’s not an experience only 

to me, you know all disabled people get it  It constantly come from the government and 

press that disabled people are this huge waste of money umm that our continued existence 

is a financial burden on the country, that disabled people claiming benefit is responsible for 

the financial crisis about eight years ago and so you 

know people hear that from the Politian and read that in daily mail so they go out and start 

looking for disabled people to say you know you are just a waste of money ’ Participant B3 

Question 49: Not Answered 

Expand:  

Question 50: This seems to be a reasonable proposal  I have encountered disabled victims 

with other protected characteristics who experienced a devastating impact.  

Qualitatively, I interviewed victims of cyber-disability hate who with other protected 

characteristics, and these contributed to the impact on the victims and the perceived 

complexity of each case. Examples: 

❖ A woman from an ethnic minority and epilepsy  Following cyber-victimisation, her health 

condition severely deteriorated, as a person from an ethnic minority she was socially 

excluded and lost digital contact with the family abroad, and she perceived it to be a human 

rights issue with her gender too.  

‘it's because I think it's disgusting. You know it's not acceptable. We're told it's our right. So I 

spoke to this human rights [ ] and they got a template for sexual harassment and I told (my 

employer) look it's my rights as a woman as a human 

being  This is a human right issue now, because, you know, my life is in danger and I want to 

make a formal complaint against this person  So I was really unwell, you know, because of 

my epilepsy’ Participant B5 

‘I had to close my Skype account  I had to delete it because every day he sends me 

messages with different fake profiles on Skype and I use Skype to speak to my family in ( )  

So for me to close my Skype account was a big big thing’ Participant B5 

❖ A man from black ethnic background, experienced cyber victimisation, lost his 

employment and experienced further family complications.  

‘I have gone from a £350 - £400/day consultant to living on benefits. One of my ex-partners 

aborted our unborn child to get away from me when it started to become clear supporting her 

would be an issue’ Participant B12 

❖ A woman with multiple impairments, experienced harassment by strangers on social 

media, and perceived her victimisation was also due to her sexual orientation   

‘When he found me, he was like, this is not just disabled but gay as well this is the one we 

are going to pick on. So when I woke up I had hundreds of messages from disablists 

homophobic libertines telling me I (..) I shouldn’t be allowed to afford food so I would starve 

to death umm yeh a couple of disabled people in recent years have starved to death and 

these guys they found that idea hilarious’ Participant B3 



Quantitatively: Cyber-victimisation of people with long term conditions was statistically 

significant with disability. It was not statically significant with gender, religion, ethnicity or 

sexual orientation  However, descriptive statics in the  comparison in tables 3 and 4 below 

might help in informing your analysis. (See document in reference table to see Table 3 and 

Table 4) 
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Confidentiality Request:  

Question 1: Not Answered 

Expand:  

Question 2: Other (please expand) 



Expand: In the current system of equality law which we have, we agree with the idea of 

protected characteristics, which do serve a purpose of recognising the needs and 

vulnerabilities of different groups in society  We note that the protected characteristics for the 

purposes of the criminal law are a subset of these and do not always refer to exactly the 

same groups.  

In the case of religion or belief, for example, we consider it legitimate for the Government 

and other bodies to recognise religion in law and take steps to see that religious faith is 

accommodated. This naturally has implications for hate crime legislation. However, no 

system is perfect and as we have noted above we do have concerns about how hate speech 

legislation may operate. We would therefore be open to a modified system, in which laws 

applied more generally to protect and recognise the human dignity of all, regardless of 

membership of specific groups  On this topic, we also note that the protected characteristics 

make hate crime legislation very difficult to distinguish from a review of equality legislation in 

general, and that a review of one should therefore include a review of the other   

We consider that there is an unresolvable tension in the proposals of this review between 

seeking to bring a more uniform approach to different characteristics, but at the same time 

using criteria of demonstrable need, additional harm and suitability  This means that different 

characteristics will continue to be treated differently, that while bringing offenses together in 

one act has the benefit of perspicuity, it will not necessarily achieve a straightforward 

levelling of the law  

We consider that if hate crime legislation is to be effective it needs to have parameters of 

applicability and specifying protected characteristics in legislation is probably the best way of 

achieving this  If they are not clearly established the purpose of hate crime legislation in 

providing and additional layer of either sentencing or criminal behaviour because of why an 

act was committed will be diminished. 

Question 3: No 

Expand: We are concerned that these criteria are flexible and could lead to new or redefined 

characteristics being enshrined in legislation that would not be required in the future. An 

objective test of characteristic would be more appropriate  

Question 4:  

Question 5: Yes 

Expand: We agree with the definition, and the inclusion of a lack of religious belief as 

equivalent to religious groups, and agree that different belief systems that are not religious 

should not be classed as religious groups but treated separately if required  

Question 6: Yes 

Expand: We do not think that sectarian groups require specific protection because we agree 

that they are covered by protection within religious groups. However, it is important that 

specific groups within a faith system retain protection when their beliefs may differ  This is 

particularly important to protect minority groups within religious groups who may dissent or 

differ on key points of religious teaching  

Question 7:  

Question 8: Other (please expand) 



Question 8 Part 1: As we will note further below, the definition of transgender needs to be 

matched with a protection of freedom of expression for those who consider biological sex to 

be innate and unchangeable  This is not a defence against all hate crimes against 

transgender people but a protection of freedom of expression and will require that categories 

of action such as ‘misgendering’ do not become criminal offences when they can also be the 

reasonable and consistent expression of religious or other beliefs  

Question 8 Part 2: Not Answered 

Expand:  

Question 8 Part 3:  

Question 9:  

Question 10:  

Question 11: Not Answered 

Expand:  

Question 11 Part 2:  

Question 12:  

Question 13: Not Answered 

Expand:  

Question 14: Other (please expand) 

Expand: We believe that contested current debates around this topic makes a change in the 

law deeply problematic. Many of these debates take place between groups advocating for 

transgender rights, and women’s groups defending the rights of women on grounds of 

biological sex. While including a protected category of “sex or gender” may have the 

ostensible benefit of avoiding such debate it is not without problems  It is conceivable that 

both “sides” in this debate may appeal to the same protected characteristic against the other 

expressing their views, raising questions about the coherence of hate crime legislation that 

reduces its legitimacy  

We would also note that the expression of views on the nature of sex or gender, including 

views which some may find offensive, is a vital component of the religion or belief of many 

Christians   

Some within Christian traditions, including some evangelical Christians (as well as the 

Roman Catholic Church), hold a view of male and female roles particularly within church and 

the family, that others would oppose and find disagreeable  It is foreseeable that the 

articulation of such beliefs could be reported as a hate crime and therefore the expansion of 

protected characteristics requires a commensurate expansion of the protection of freedom of 

expression where these intersect  

Question 15:  

Question 16:  

Question 17:  

Question 18:  



Question 19:  

Question 20:  

Question 21: Not Answered 

Expand:  

Question 22: Not Answered 

Expand:  

Question 23:  

Question 24: Not Answered 

Expand:  

Question 25: Not Answered 

Expand:  

Question 26: Not Answered 

Expand:  

Question 27: Not Answered 

Expand:  

Question 28: Not Answered 

Expand:  

Question 29: Not Answered 

Expand:  

Question 30:  

Question 31: Not Answered 

Expand:  

Question 32: We recognise that there may be a need for the law to recognise 

circumstances in which protected characteristics are relevant to an aggravated offence. We 

also note, however, that there may be cases where it is not easy to distinguish what 

protected characteristics are relevant in a single offence  In particular we consider it vital that 

a hierarchy of hate crimes does not emerge, where some characteristics are treated with 

greater attention than others, as hate crimes are deeply damaging to their victims whether a 

single or multiple protected characteristics are targeted  

Question 33:  

Question 34:  

Question 35:  

Question 36: Not Answered 

Expand:  



Question 37: Not Answered 

Expand:  

Question 38 Part 1:  

Question 38 Part 2:  

Question 39: Not Answered 

Expand:  

Question 40: Other (please expand) 

Expand: We believe that an update of this language is understandable, given the 

widespread and new nature of material disseminated online  However, we would raise 

concerns as to whether “intent” could be proven so easily in relation to non-written material, 

and an expansion may lead to legislation covering memes and GIFs on social media, in 

ways which will be difficult to police or enforce  

Question 41: Other (please expand) 

Expand: We are concerned that the concept of inflammatory material is too low a bar to 

adequately protect freedom of expression  Material that provokes anger can come in many 

forms and should not necessarily be criminalised simply because of the effect it may create. 

The dissemination of inflammatory material on its own is a problematic offence as it does not 

require an existing crime to be committed, but only the communication of material that in and 

of itself is not criminal. The requirement for extensive defences should itself prompt caution 

at introducing a blanket offence  The presumption of innocence should also lead to a more 

targeted approach to communications, focusing on the use of inflammatory material in 

particular ways and for specific criminal purposes rather than a wide ranging categorisation 

that risks criminalising free speech  

Question 42: Yes 

Expand: The defences noted above will be essential if a single wideranging offence of 

disseminating inflammatory material is introduced  We dispute the introduction of such an 

offence, but if it is included then the second defence, ensuring that it only applies where 

there is a proved intent to stir up hatred is essential. 

Question 43 Part 1:  

Question 43 Part 2:  

Question 44: We acknowledge the current legal status of “likely to” in regard to racial 

hatred, however, we strongly oppose its extension to other characteristics  While speech that 

stirs up hatred based on race can be objectively determined, speech that is classed as 

stirring up hatred in regards to, for example, religion, is far harder to define. What is 

considered likely to stir up hatred by one person could equally be robust disagreement on 

matters of faith and belief in the view of another.  

In fact, it is foreseeable that someone making absolute claims based on one religious belief 

could be accused of stirring up hatred against those who do not agree  A Christian who says 

only those who believe in Jesus will go to heaven, may also say that those who do not will 

go to hell  This could on occasion, depending on the context, be directed specifically to 

adherents of another faith  This could be views as stirring up hatred based on the listener’s 

faith, while it should be afforded protection on the basis of the speaker’s religious freedom. 



Question 45: Other (please expand) 

Question 45 Part 1: The twin tests of both being intended and being threatening or abusive 

in fact provide substance to the definition of hatred for the purpose of the offence  Speech 

that is intended to stir up hatred requires a definition of what that hatred is (the “speech act” 

of stirring up hatred) if it is to stand alone without an additional legal test.. Otherwise there is 

a risk that speech which is intended as reasonable discussion, criticism or disagreement 

could be classified as intending to stir up hatred. Intent is only meaningful if it clear what is 

being intended  

Question 46: Other (please expand) 

Expand: Our concern here is primarily with (2), in cases where the defendant’s words are 

threatening or abusive there should fall foul of the law, and likewise if the defendant knew 

their words or behaviour were threatening, abusive or likely to stir up hatred  We are 

nonetheless concerned that a test of a defendant’s words being in themselves likely to stir 

up hatred is too subjective and does not provide the necessary legal certainty. Under such 

terms, a defendant could be committing a crime without knowing, or having reasonable 

certainty that they would know they are committing a crime.  

We have some concern about the reliance on abusive words if they are not threatening. 

Increasingly words that people consider as offensive or insulting are termed abusive by 

opponents of that view, so the difference in wording does not provide the  clarity which 

should be present in law  

We strongly disagree with the inclusion of a stirring up offence in cases where intent is not 

proved, and it can only be proved that such words were likely to stir up hatred. These is 

insufficient legal clarity in this test of likelihood  

Question 47: No 

Expand: We consider it vitally important that insulting words or speech do not constitute 

speech likely to stir up hatred  This would draw too low a threshold and unduly inhibit free 

speech. We note that this issue caused problems for previous attempts to legislate in this 

area, culminating in the removal of the language of “insulting” from section 5 of the Public 

Order Act 1986  (footnote 7: http://reformsection5 org uk/) We also retain significant 

concerns about all offences relying on ‘likely to’ limb, but at the very least these must be 

proved to be threatening or abusive based on an objective measure, rather than on harm felt 

by the victim   We believe there is a real danger that what might be deemed objectionable 

and offensive behaviour could now be criminalised without any intent or even knowledge of 

the individual exhibiting that behaviour. The introduction of this would have profound 

implications for liberal democracy. 

Instead, we hold that the law should provide certainty and clarity, and concur with the 

comments of Lord Hope in Purdy v DPP:  

“The word “law”  implies qualitative requirements, including those of accessibility and 

foreseeability. Accessibility means that an individual must know from the wording of the 

relevant provision and, if need be, with the assistance of the court’s interpretation of it what 

acts and omissions will make him criminally liable The requirement of foreseeability will be 

satisfied where the person concerned is able to foresee, if need be with appropriate legal 

advice, the consequences which a given action may entail ” 

Question 47 Part 2:  



Question 48: Other (please expand) 

Expand: We believe that this question highlights one of the problems with protected 

characteristics  Many current debates around transgender issues are between those 

advocating for wide-ranging recognition for transgender people and groups advocating 

women’s rights based on biological sex and the rights of other LGB people (e.g. the LGB 

alliance)  If the restrictions of hate crime law is extended to speech, it is conceivable that 

both “sides” in this increasingly acrimonious debate will accuse the other of stirring up 

hatred. This will raise questions around the coherence of hate crime, and reduce the 

legitimacy of existing hate crime legislation  

We would also note that the expression of views on the nature of sex or gender, including 

views which some may find offensive, is a vital component of the religion or belief of many 

Christians  Evangelical Christians believe that every individual is made in the image of God 

either male or female. Whilst recognising the fallen state of humanity, Evangelicals believe 

that a person’s sex remains inherent to who they are. In addition, holding to a binary view of 

gender based on biology is dominant, if not highly prevalent, in the major Abrahamic 

religions.   It is therefore vitally important that the expression of such core religious 

convictions do not get defined inadvertently as hate speech under a new protected 

characteristic 

Question 49: Other (please expand) 

Expand: Again, we have similar concerns about the expression of religious views which may 

be criminalised as “stirring up hatred”  The expression of views on the nature of sex or 

gender, including views which some may find offensive, is a vital component of the religion 

or belief of many Christians  Some Christians, while affirming the equal dignity of men and 

women, will believe that the Bible teaches that only men should be in positions of leadership 

in a church context. We note that this belief is shared by many Christian and other religious 

groups  The addition of sex or gender as a protected characteristic for the purposes of hate 

crime legislation risks defining the expression of such views as “hate” on grounds of gender, 

which could have significant implications for the religious freedom and freedom of 

expression of many religious groups  

Question 50: The specific definition of hatred is needed to ensure clarity in how hate crime 

legislation is applied in specific situations. Without definition based on specific protected 

characteristics, and without guidance based on those specific characteristics, hatred risks 

becoming a broad and subjective term, which would pose a significant challenge for clarity of 

application. With current stirring up offences in relation to racial hatred there are a number of 

clearly defined offences in the Public Order Act 1986  A generalised offence without 

definition of key terms potentially leads to significant confusion for both the general public 

and the courts  

Question 51: No 

Expand: We strongly disagree with this proposal. To remove this exclusion would be to seek 

to criminalise speech in a private, domestic context  This raises significant questions around 

the right to privacy for individuals  As already mentioned, evangelical Christians have 

sometimes been accused of “hate speech” unjustifiably, for expounding core religious 

doctrines and beliefs  We recognise the challenge of addressing online communications, but 

believe they should be dealt with through specific legislation and not through undermining 

the rights to privacy and a family life.  



To extend the reach of hate speech legislation in this way risks bringing church meetings 

and Bible studies held in private homes into the scope of such  misapplied  legislation. In 

addition, as noted above, while free speech defences exist in law, many people who are 

ultimately cleared by the courts have to endure an invasive and distressing police 

investigation when accused of hateful speech, and exclusions such as this ensure some 

measure of proportionality in what claims are investigated  Finally, it should be noted that 

there was significant adverse reaction when this proposal was made in Scotland in the 

context of the Scottish hate crime Bill.  This adverse reaction led people to distrust not just 

this specific proposal, but of the hate crime framework in general, which was seen as 

disproportionate and authoritarian rather than as a legitimate response to a specific problem. 

Question 52: Yes 

Expand: We believe that the current protections are vitally important in ensuring that stirring 

up hatred offences are not misused to criminalise peaceful and lawful opinion. We note for 

example that of all Christian street preachers who have been arrested for public order 

offences, the vast majority have been acquitted based on these defences  These protections 

are appropriate because peaceful and lawful opinion is diverse in modern British society. 

Different groups may hold views on religion, for example, or sexual orientation which other 

will find offensive  However, there is no right not to be offended, and giving offence should 

not be confused with stirring up hatred. Likewise, different groups may have and express 

views on transgender identity or sex and gender which may be considered offensive  As 

noted above, many evangelical Christians will believe in a binary view of gender and the 

importance of biological sex. Other Christians may believe that, while men and women are 

equal in dignity, certain church leadership roles should be restricted to men  We believe that, 

as in the case of religion or sexual orientation, such reasonable discussion, expression of 

views, and criticism of other views should be outside the realms of stirring up hatred, and 

should be protected by similar exemptions in law  

Question 52 Part 2:  

Question 53: While there are doctrinal debates involved on differences in religious belief, as 

well as on sexual orientation and gender identity, we know of no legitimate religious belief 

that justifies criticism or discrimination on the grounds of race. We believe that, as in wider 

equalities legislation, there should be far fewer exemptions permitting discrimination on 

grounds of race than other protected characteristics which are more contested fields in 

modern British society. On hate crime, we do not believe that there should be equivalent 

exemptions for stirring up racial hatred   

We do however consider that similar protections should be maintained and extended to 

reasonable discussion and criticism in most other areas, if hate crime characteristics are to 

be broadened to cover other areas, in particular to philosophical beliefs  

Question 54: Not Answered 

Expand:  

Question 55 Part 1: We note that in previous discussions around hate crime the prospect 

was raised of religious texts being included within the definition of hateful material  (footnote 

10: https://www.thetimes.co.uk/article/bibles-and-newspapers-would be-banned under-new

hate-crime law-m0wntj3jn) We believe that this would clearly be an unacceptable restriction 

on freedom of religion or belief, with the only precedent for this being in countries with 

dubious human rights records on religion, such as Russia. (footnote 11: See: 

https://www forum18 org/archive php?article_id=2126  Even in this case, certain “traditional” 



religious texts are exempted from being banned as extremist). Evangelical Christians value 

the Bible incredibly highly, and read it in public and in worship services, though it contains 

passages which may cause offence  We believe that reading from the sacred texts of any of 

the world’s major religions should be expressly exempted from hate speech legislation. 

Question 55 Part 2:  

Question 56: Not Answered 

Expand:  

Question 57: Not Answered 

Expand:  

Question 57 Part 2:  

Question 58:  

Question 59:  

Question 60:  

Question 61:  

Question 62:  

 

Name: Free Speech Union 

Name of Organisation: Free Speech Union 

Personal/On behalf of the Organisation: Response on behalf of organisation 

Confidentiality Request:  

Question 1: Other (please expand) 

Expand: If one accepts the broad range of suggestions made in the Consultation Paper, in 

particular the approximation of the laws relating to racial, religious, etc  hatred so as to 

remove differential treatments, then what is put forward here certainly makes sense. As will 

appear below, however, this is a very big “If”. As an organisation, we have grave 

reservations about many of the measures proposed  

Question 2: Not Answered 

Expand: (a) As a free speech society, our interest in hate crime laws (as against pure hate 

speech laws of the kind referred to in Ch 18 of the Report) is of a limited nature  As a 

general rule, we will restrict our comments on the hate crime section of the proposals (i.e. 

Consultation Questions 1 39) to hate crime concepts in so far as they affect speech based 

crimes, rather than (say) assault or criminal damage: for example, the offence of sending a 

grossly offensive electronic communication under s.127 of the Communications Act 2003, or 

the various offences under s 5 of the Public Order Act 1986   

(b) We note that the Commission’s terms of reference do not include any questioning of the 

principle of more severe punishment for hate crimes directed against a particular group 

(para.3.14). We equally note that the Commission at Para.10.5 also regards it as beyond its 



terms of reference to remove the specific protection currently given to five protected groups 

(though we see no such actual restriction stated in para.1.57). 

(c) In fact we do support an element of increased sentencing where a crime is due to hate 

for the victim. In particular we find more or less convincing the primary and secondary 

victims arguments in Paras.3.15 to 3.23. Nevertheless, our view remains that we do not 

accept the case for tying increased sentencing in hate-based crimes to the victim’s 

membership of any particular group, still less that there should be any numerus clausus of 

groups. It is our view that measures of this type are inconsistent with a society based on the 

principle of democratic equality  

(d) Assume an offence of intimidatory or threatening behaviour under, say, the Public Order 

Act 1986; assume further that this arises out of hatred for the victim personally, or their 

views  We regard it as invidious that a crime of this sort should be regarded as less serious 

merely because the victim’s characteristics or opinions are not shared with others, 

or that if they are so shared, those who share them do not fall into one of a number of 

named classes  The act is equally immoral, and the injury to the victim the same, in both 

cases. The harm to society is equally the same: it is the inability of all individuals to go about 

their business without hate-based interference  (footnote 2: Salmon J made this point clearly 

in his sentencing remarks in the 1958 Notting Hill racial attacks case: ““Everyone, 

irrespective of the colour of their skin, is entitled to walk through our streets in peace, with 

their heads erect and free from fear  That is a right which these courts will always unfailingly 

uphold”.) We would point out that the argument put by disabled groups in para.9.8, that they 

regard themselves as unjustly disadvantaged as against racial groups by the discrepancies 

in the present law, applies with equal force to the individual in the above example: he or she 

is being treated worse merely because he or she is not a member of some particular group. 

(e) We equally find difficult the arguments in 10.78 and 10.79 in favour of naming specific 

groups; namely, the elimination of bigotry and prejudice against them  We object as much as 

anyone to bigotry and prejudice, and indeed value equality as much as anyone. But these 

are still matters related to people’s opinions. We do not see it as the function of the criminal 

law to punish people, or punish them more severely, on account of the specific opinions they 

hold  however repellent. 

(f) As regards the reference to increased police vigilance and activity as regards phenomena 

such as misogyny, or attacks on sex workers in Merseyside, we would point out (i) that this 

happened despite the fact that victims of misogyny and sex workers are not currently 

protected under hate crime laws; and (ii) that mandating increased police protection for one 

group inevitably means less protection for victims generally   

(g) We would make one further observation. In our view, the continued reference in hate 

crime laws to specific groups designated by a particular characteristic encourages an 

undesirable tendency for members of those groups to see their identity as tied up with their 

membership of those groups, rather than to view themselves as individuals who happen to fit 

a particular description  This we see as socially divisive  

Question 3: No 

Expand: We are opposed in principle to the concept of protected groups in criminal law: see 

our answers above  If there are to be such groups, however, we think there should be as few 

of them as possible  In this connection we regard (1) above as by far the most important 

criterion. If it is not met, there can be no case at all for giving a group special protection. 



Question 4: (a) We note that some of these characteristics are already wholly or partly 

subsumed in the idea of racial or national origins. Nevertheless the provision of 

migration/asylum status or language as independent characteristics might have surprising 

consequences. We are not convinced that insults criminalised under the Public Order Act 

should be regarded as aggravated because, for example, they make reference to someone 

as an illegal migrant (something clearly covered by immigration status)  Nor do we think that 

an insult to someone because of an animosity to the Welsh language spoken by that person 

should be more serious for that reason. Furthermore, would language include accent or 

dialect, so as to catch insults to someone with strong Geordie speech? For these reasons 

we are opposed to any extension such as is suggested here. 

(b) In this, incidentally, we assume that any such change in the definition of race would be 

limited to hate crime and would not apply to the stirring up offence  The addition of these 

characteristics to the stirring-up offence would in our view be a major infraction of freedom of 

speech (since it would potentially criminalise a good deal of argument on our asylum or 

immigration laws), and we would be strongly opposed. 

Question 5: Other (please expand) 

Expand: We have no settled view  

Question 6: Yes 

Expand:  

Question 7: We are opposed  There is no serious evidence of any social problem related to 

crime against asexuals. 

Question 8: Other (please expand) 

Question 8 Part 1: We have no considered view on this  

Question 8 Part 2: Other (please expand) 

Expand: We have no considered view on this. 

Question 8 Part 3:  

Question 9: We do not approve of the existence of protected classes here in any case; and 

we certainly do not think they should be extended. It follows that we would not support the 

idea that disability should be extended to cover disfigurement  Other than that, we see no 

reason to modify the present definition. 

Question 10: We see this as a minor problem at best, and in our view any extension of 

aggravated sentencing powers as referred to here would be using a sledgehammer to crack 

a nut. 

Question 11: No 

Expand: (a) We are unhappy with this recommendation  In terms of speech crimes such as 

those under the Communications Act 2003 or the Public Order Act 1986, it would essentially 

mean increased sentencing on the basis of a defendant’s opinion of women (or men). We do 

not as an organisation have any desire to promote sexist or misogynist views  But it is our 

strong opinion that people ought to be allowed to hold and express any views about women 

(or men) without threat of criminal prosecution, or of increased sentence if some other crime 

is committed accompanied by their expression. 



(b) While accepting that there is a philosophical difference between sex and gender – in 

modern usage, “sex” is in the body, “gender” in the mind  we are also unhappy, especially 

in the speech context, with the idea that “gender” should be an independent protected 

characteristic. There is no coherent explanation available of how verbally harassing a 

feminine looking man, or  even more obscurely, because an "inner state" is involved  a 

man who feels like a woman, could or should be regarded as being essentially the same 

phenomenon as harassing a woman because she is a woman. 

Question 11 Part 2:  

Question 12: If protection is introduced, then in our view equality demands that what is 

sauce for the goose should be sauce for the gander. There are cases of women oppressing 

and taunting men  

Question 13: Yes 

Expand: Yes. “Misogyny” is a word of such indeterminate meaning that it should not appear 

in the definition of any criminal offence at all  

Question 14: No 

Expand: No. See above, on Question 11. 

Question 15: As stated above, we oppose any additions to the protected categories. This 

would include age. 

Question 16: No comment: see above. 

Question 17: We are opposed, for the reasons stated above  

Question 18: We are opposed, for the reasons stated above. 

Question 19: We are opposed, for the reasons stated above. 

Question 20: We are opposed, for the reasons stated above  

Question 21: Other (please expand) 

Expand: We have no view 

Question 22: Other (please expand) 

Expand: We have no view 

Question 23: We are very unhappy about the addition of “prejudice”. On offences generally, 

it is already relevant to sentence that the defendant deliberately preyed on a person 

because they were vulnerable; you are likely to get a stiffer sentence for snatching a bag 

from a disabled person who can’t resist than from an able-bodied one who at least 

theoretically can  As regards speech offences, the result of adding “prejudice” would be a 

straightforward increase in penalty because of an opinion expressed or demonstrated by the 

defendant. 

We ourselves detest prejudicial opinions of that kind, but we do not think they should be 

penalised by the criminal law, or regarded as an aggravating factor 

Question 24: Yes 

Expand: Yes, provided that the higher penalties apply to all crimes aggravated by hatred and 

not just those aggravated by hatred for members of particular protected groups. 



Question 25: No 

Expand: We are opposed, for the reasons stated above. 

Question 26: Other (please expand) 

Expand: No view. 

Question 27: No 

Expand: We are unhappy about this  If a communications offence is particularly serious, it 

should in our view be prosecuted as a stirring-up offence. 

Question 28: Other (please expand) 

Expand: No view  

Question 29: Other (please expand) 

Expand: No view. 

Question 30: No view  

Question 31: Other (please expand) 

Expand: No view  

Question 32: No comment. 

Question 33: No view. 

Question 34: No view  

Question 35: No view. 

Question 36: Other (please expand) 

Expand: No view  

Question 37: Other (please expand) 

Expand: No view. 

Question 38 Part 1: No view  

Question 38 Part 2:  

Question 39: Other (please expand) 

Expand: No view  

Question 40: No 

Expand: No. This may seem counter-intuitive, but we feel there are good reasons for 

hesitancy here  

(a) First, we are not sure that there is a problem. The definition of “written material” already 

includes “sign or other visible representation”, such that it would not need to be extended. 

We find it difficult to see why, for example, the Charlie Hebdo Muhammad cartoons are not a 

sign or other visible representation. (We take the view for other reasons that the display or 

distribution of them should never be criminalised, but that is another matter)  



(b) Secondly, there are independent reasons to be unhappy about the extension of the 

offence beyond ex facie representations. According to the Anti Defamation League, for 

example, not only the erstwhile Confederate flag but Pepe the Frog and a picture of a pit bull 

terrier are now seen as symbols of hatred for Jews and/or black people. We think it would be 

very dangerous if displays of such things became even potentially criminal unless the person 

responsible could bring themselves within some defence or safe harbour  

Question 41: Other (please expand) 

Expand: We would not be averse to the creation of a single offence of dissemination, 

provided it were narrowly drawn  It should in our view be a good deal more strictly confined 

than the various subsisting offences are at present. We would prefer it to be limited to 

distributing material or making it available to the public or a section of the public. The 

expression or dissemination of opinion within a household, or within an organisation only to 

the members of that organisation, should not be the subject of the criminal law, any more 

than the lending of a book in a pub  (See too our answer to Q51 below)  

Question 42: Other (please expand) 

Expand: (a) In line with our view expressed below, that in general hate speech laws should 

be strictly limited in their application to those who intend to stir up hatred (as they currently 

are, except in the case of race), we would argue that a disseminator should be in a similar 

position. Indeed, it is our view that distributors of material or representations occupy a vital 

place in the maintenance of free speech, and the criminal law should not place on them any 

duty to take care to monitor the content of what they distribute  If this line were followed, then 

the above question would not arise. 

(b) If disseminators’ liability were based on actual knowledge of the inflammatory character 

of what they disseminate, rather than actual intent to stir up hatred (see Q43 below), then we 

would obviously support the idea that lack of such knowledge should prevent liability arising. 

(c) If liability were based on the likelihood of hatred being caused and reasonable cause for 

the defendant to know that fact (which, as stated above, we regard as an unsatisfactory 

answer), then we agree that the lack of such knowledge must prevent liability arising  

(d) We would also press for any knowledge (or means of knowledge, or intent) requirement 

to be made a part of the offence, rather than its lack amounting to a defence. In other words, 

it is our view that if the defendant satisfies the evidentiary burden of raising a plausible 

argument of lack of knowledge, it should be incumbent on the prosecution to prove such 

knowledge beyond a reasonable doubt.  

We would add that our response to this question should be read in conjunction with our 

submission on Q55 below on the need for a specific safe harbour for journalism  

Question 43 Part 1: Our answer to this question hinges on our response to the previous 

one, where we stated that we would support a requirement of actual intent in the case of 

distributors  Actual knowledge would be very much a second best solution; but if it were 

adopted it clearly should be adopted across the board. 

Question 43 Part 2:  

Question 44: We see no need for further definition  We wish to add, however, that this 

should not be taken as approval of the criminalisation of words or representations on the 

basis of a mere tendency of material to cause hatred, rather than an intent to do so  To this 

we would be opposed: see our response to Q46 below. 



Question 45: No 

Question 45 Part 1: (a) This is essentially a proposal to create a general offence of saying 

or doing anything with the intent of stirring up hatred against a member of a prescribed 

group, tout court. We are opposed to this where there is no element of threatening, abusive 

or insulting words. 

This is largely because a law of this kind does amount to the forcible suppression by Act of 

Parliament of the expression of an opinion as such. We see that as very dangerous. People 

should be entitled to argue, whether or not we think they are misguided, that a class of 

people is hateful  

(b) For example, like the Commission we regard the opinions put forward in the Protocols of 

the Elders of Zion as poisonous in the extreme. But, contrary to the Commission’s 

suggestion at Para 18 144, we do not see it as a “loophole” that a person is free to express 

intellectual agreement with them, or to publish them. Again, to take a recent French cause  

célèbre, if sex should become a protected characteristic for hate speech purposes (which 

admittedly we would not support), it should not be automatically criminal in this country to 

write a book such as Pauline Harmange’s Moi Les Hommes, Je Les Déteste. Nor should we 

criminalise a non-abusive argument from (for example) a Muslim, or an evangelical 

Christian, viewpoint that practising homosexuality, or deliberately taking steps to change 

one’s gender, are hateful in the sight of God and should therefore make those who do it 

hateful in the sight of man  

Question 46: No 

Expand: (a) Currently, with the exception of race, hate speech laws require an intent to stir 

up hatred  We see this as satisfactory  (We would add that we also have our reservations 

about the position on race.) This admittedly makes prosecution difficult. Indeed, we accept 

that this was the reason why Lord Scarman in his 1981 report on the Brixton riots 

recommended the abandonment of the requirement to prove intent in the case of race (even 

if, as the Commission point out in Para.18.183, inferences may where suitable be drawn 

from a defendant’s conduct). 

(b) We see the retention of the intent requirement as right for two reasons  

(i) First, suppression of speech on the ground of its content using the criminal law should be 

very exceptional, and in our view it is entirely appropriate that a high threshold be 

maintained, despite any difficulties of proof that might eventuate  

(ii) Secondly, the criminalisation of speech on the basis of a mere tendency is likely to be 

over-extensive and have a seriously chilling effect. For example, although in the end nothing 

came of it, we regard it as alarming that our member Darren Grimes should have been 

threatened with arrest and interviewed at length by police  and have his actions 

permanently recorded as a ‘non-crime hate incident’  on the basis of unintentional 

fomentation of hatred in October 2020, merely because he had broadcast on YouTube Dr 

David Starkey’s now notorious remarks on slavery and black people. In our view, he was 

entirely justified in doing so, and in leaving those members of the public who watched the 

video to make up their own minds about Mr Starkey  Again, it should not be made easy for 

police and prosecutors to silence those expressing awkward views with threats of 

prosecution along the lines of “It doesn’t matter what you intended or what you think you 

meant; if we can show someone might be incited to hatred, you’re guilty.” 



(c) We would also point out in this connection that, according to our information, the Scottish 

government has now abandoned its original proposal to remove the intent requirement (see 

https://www bbc co uk/news/uk scotland scotland-politics 54269380)  

Question 47: No 

Expand: We disapprove, for the reasons stated above, of criminal liability attaching merely 

on the basis that material is “likely to” engender hatred, rather than on the defendant’s intent 

to stir it up. If it is to do so, then the offence should be drawn as tightly as possible, and 

should be limited to words that are threatening or abusive. 

Question 47 Part 2:  

Question 48: No 

Expand: No, for two reasons  

(a) As regards offences of deliberately stirring up hatred, we feel that these should be drawn 

as narrowly as possible. Despite our principled objection to special protections that 

discriminate on grounds of identity, we are prepared to accept that a stirring up offence on 

racial grounds is justifiable; religion and the expression of sexual orientation are also 

arguably justifiable, although they raise more difficult issues, as both potentially penalise 

speech about deeply disputed questions of morality  However, we would not wish to see 

such offences extended further. 

(b) Were the Commission minded to recommend that criminal liability be extended beyond 

intent to stir up hatred, to cover statements likely to do so, we would be extremely worried 

about this proposal, for three reasons. 

(i) Discussions of transgender issues by ordinary people, as against highly-educated 

intellectuals or academics, may well refer to transgender activists as perverse, stupid, 

misguided or intellectually dishonest  Whatever you may think of such views, and despite the 

fact that they might well whip up considerable antipathy to transgender people, our view is 

that it is wholly disproportionate to make those expressing them potentially guilty of a crime 

carrying a possible seven years’ imprisonment. 

(ii) The same goes for disability, once one factors in the point that disability is not limited to 

obvious physical disability, but extends much further: for instance, to those suffering from 

learning difficulties and mental health issues. Do we really want to make it a serious criminal 

offence to refer to, say, a proposal for government action as something that would only be 

put forward by someone who was a lunatic or had had a lobotomy? 

(iii) There is also the further point that, unlike transgenderism, which should not debar a 

person from any position or employment, disability may unavoidably have that effect, and 

people should be allowed to use sharp words in pointing this out  To take a contemporary 

example, there is a respectable view that President Biden is suffering rather badly from 

dementia  a form of disability. Should it be a serious criminal offence to say that those 

suffering from dementia are prone to confusion and forgetfulness and should not be allowed 

anywhere near a position of power or responsibility such as President of the US? We think 

not  

Question 49: No 

Expand: No. 

(a) First, we refer to what we said in answer to Q48, which is also relevant here  



(b) Secondly, the law should be slow to criminalise the expression of views that are widely 

held in society without very good reason indeed. Muslims, or for that matter certain types of 

evangelical Christian, may well hold views that are extremely uncomplimentary about the 

abilities of women to be involved in management or government. The majority may well 

disagree with such views and find them offensive; indeed, we suspect that they do. 

But this is no reason to make their expression a criminal offence  We would also refer once 

again to our comments above on Pauline Harmange’s book Moi Les Hommes, Je Les 

Déteste. Her view may be eccentric. It may be offensive. But it should not be criminal for her 

to express it  

Question 50: We have no objection on principle to this. 

Question 51: No 

Expand: (a) This is something to which we are strongly opposed  

(i) It is an incredibly significant intervention by the state in the private sphere of the home 

and the family. Extending hate speech laws, which involve serious criminal offences carrying 

a potential seven years in jail, so as to cover dinner party conversations and family 

exchanges, is a gross invasion of privacy with few, if any, compensating advantages. To 

compare hateful speech within the household to domestic incitement to offences such as 

murder or theft, and insist that they deserve to be similarly treated, is in our view 

preposterous. 

(ii) The penalisation of people for what they were reported to have said within the home is a 

notorious feature of authoritarian regimes. This would not be good for the reputation of the 

law as a whole. Do we, for example, want to put teachers in a position where they may be 

pressured to make a report to the police if a child in the playground refers to remarks by its 

parents about the hatefulness of a particular religion? 

(b) We are told that it is not the intent of the Commission to propose the penalisation of 

purely private speech  That we clearly welcome  But no such exception appears in the 

Consultation Paper. Until a proposed protection is produced, we can make no further 

comment. 

Question 52: Other (please expand) 

Expand: If (contrary to our responses given above) the stirring-up offence were extended, 

we would have no objection to this proposal. 

Question 52 Part 2:  

Question 53: See our response to Q 52 above. 

Question 54: No 

Expand: Consistently with our view that prosecutions for the expression of an opinion, 

however 

unpleasant, should be very exceptional, we would be opposed to this relaxation in the 

consent requirement for the following reasons: 

a) The original rationale for the consent requirement was to provide, in the words of a 

former Attorney General, “an important filter” against vexatious cases (see the 



Commission’s Consultation Paper, para. 4.104). The Consultation Paper gives little 

reassurance among its proposed reforms that the personal consent of the DPP would act 

 similarly  as a “filter” against unmeritorious cases; one effect of relaxing the consent 

requirement would therefore be an opening for a possible rise in vexatious litigation. We 

are concerned that such an opening is facilitated by the proposed expansion of stirring up 

hatred offences to include strands of personal identity that are legally ill-defined and 

possibly conflicting (e.g. ‘sex’, ‘gender’, ‘transgender’). 

b) Another argument against relaxing the consent requirement currently in place is the 

failure of the Consultation Paper to address the slippery distinction between hate crimes 

and non-crime hate incidents. If stirring up hatred offences are to be expanded in scope  

and the consent requirement relaxed, then clear delineation of this distinction is 

fundamental to ensuring that the criteria for a non crime hate incident does not fold into 

prosecutable offences. Currently, College of Policing policy uses highly subjective criteria 

to mandate the investigation and recording of any crime or non crime incident “perceived 

by the victim or any other person to be motivated by a hostility or prejudice” (based on 

race, religion, sexual orientation, disability or transgender status). See 

https://www.app.college.police.uk/app-content/major-investigation and publicprotection/hate-

crime/responding-to-hate/ 

While hate crimes can only be brought to prosecution where “evidence of hostility” is 

submitted (following the 1999 Stephen Lawrence Inquiry Report), the Consultation Paper 

does not address the current policing status quo, which requires no evidence of hostility for 

a non-crime hate incident, save that of subjective perception. In some cases, in the future, 

there may be progression from a non-crime hate incident to criminal prosecution for stirring 

up hatred. In such cases, the question of whether subjective perception can ‘stand in’ for 

objective evidence of hostility is an essential one that the Consultation Paper does not 

raise  Thus, a high bar for bringing public prosecutions is necessary and the current 

consent requirement must be upheld. 

We note that the Commission acknowledges that: 

“even legitimate restrictions on freedom of expression may have a ‘chilling effect’; 

[and that] people may be deterred from saying what they could, and perhaps even 

should, say because of fears that what they say might be unlawful, or attract the 

attention of law enforcement  We acknowledge that where a complainant reports a 

communication as a possible hate incident, law enforcement authorities may focus 



on this aspect and fail to give sufficient weight to the importance of freedom of 

expression.” (Consultation Paper, para. 1.45) 

For the reasons eloquently summarised above by the Commission, we see consent 

protections as indispensable for the protection of individual Convention rights, and 

consider the greater filter provided by the consent of the Attorney General as a protection 

against possible abuses of process  

Furthermore, we note that protection of a prospective defendant’s Convention rights in this 

way meets the overriding objective of the Criminal Procedure Rules 2020, which requires 

that criminal cases be dealt with justly (including recognising the Convention rights of the 

defendant). See CPR 2020 1.1 (1) and 1.1 (2)(c). 

c) We welcome the fact that the Commission recognises (para  18 294) that removal of a 

consent requirement “could result in private prosecutions being brought with a view to 

restricting the freedom of expression of a defendant”. The concern for a possible “chilling 

effect” on communication engendered by threats of private prosecutions is laudable  

However, given the expanding scope of ‘hatred’ both in the proposed creation of new 

stirring up offences and in hate crime policing based on subjective criteria, any proposed 

weakening of the consent requirement in public prosecutions may engender a similarly 

chilling effect on communication. 

d) We note that the Commission concluded in its 1998 review of the Consents to 

Prosecution (1998; Law Com No 255) that consent provisions should be used where it is 

“very likely” that the defendant would contend that a prosecution would violate one or more 

of his/her Convention rights (para. 18.293). Our position is that hate crime is, and 

continues to be, a highly contested and subjectively determined area of potential criminal 

prosecution, open to abuses with an accompanying increased chilling effect on free 

expression. We regard future hate crime prosecutions  in relation to speech in particular  

as “very likely” to encroach on Article 10 Convention rights and therefore would urge the 

Commission’s own test as justification for retaining the current consent requirement. 

Question 55 Part 1: (a) The protection of Parliamentary proceedings clearly must be 

continued  To remove it 

would be to reopen the argument in the 1840 Stockdale v Hansard debacle, something we 

suspect nobody would seriously advocate. We also think that reports of court proceedings 

must remain sacrosanct: if we say that reports of court proceedings carry privilege in the 

law of defamation as regards untrue statements, a fortiori they must be protected as 



regards things said in court that are not untrue but merely scurrilous or offensive. 

(b) On the other two suggestions, we would also strongly support the extension of the 

protections into the areas of local government reports and academia  Indeed, in the latter 

case we would go further and say that all bona fide academic journal publications should 

be protected here, in accordance with the high level of protection conferred on academic 

freedom of speech by the Strasbourg court  People should be entitled to express opinion 

in an academic context whatever the technical status of the journal they publish their views 

in  

(c) There is a further protection we regard as vital here: journalism and comment  

(Compare Paras.6.63  5.67 of the Commission’s parallel Consultation Paper 248 of 

Harmful Online Communications)  It should not be the function of the criminal law to 

impose effective news and discussion blackouts on the details of events involving hateful 

speech, or to impose censorship on reports of such events requiring them to be expressed 

in general terms only  Yet the Commission’s present proposals seem to us to threaten just 

that. In their present form they menace with a serious term of imprisonment journalists who 

report, and others who in the course of journalism pass on to the public, the details of what 

unpleasant people say  Two events can be taken as illustrations  

(i) In October 2020 Darren Grimes, the YouTube commentator, was threatened with arrest 

and required to attend a police interview for not pulling, or editing, an interview he ran with 

Dr David Starkey when the latter made a now notorious comment about slavery  It is our 

view that potentially criminalising a journalist not for what he or she says, but merely for 

passing on what others say to him or her in live interviews, is utterly disproportionate and a  

serious interference with the freedom of the Press  The public are, in our view, quite 

capable of making up their own mind about the quality of Dr Starkey’s words, and should 

be allowed to do so without the law requiring them to be withheld from them. It is true that 

in the end no proceedings were brought against Mr Grimes (though he continues to have a 

police record as having committed a ‘non-crime hate incident’), but the chilling effect of 

applying hate crime to what he did is clear to all. 

(ii) We would also mention the affair of the Mohammed cartoons published by Charlie 

Hebdo in France. With a few exceptions, the UK newspapers declined to reproduce them; 

but in our view this should be a decision for their editors alone. It should not be for the 

criminal law to suppress newsworthy items such as this; yet, were it made illegal to publish 



anything that could lead to religious hatred this would be the effect. Indeed, in the case of 

religion the result would in many ways amount to a resuscitation in an even wider form of 

the offence of blasphemy, which was rightly abolished in 2008  

(d) In addition to these, we would point out that in Australia s.18C of the federal Racial 

Discrimination Act 1975 (Cth), which makes it unlawful to “offend, insult, humiliate or 

intimidate” a person because of their race or ethnicity, has caused difficulty to newspapers 

and those who write in them. In 2011 one columnist in the Herald-Sun, Andrew Bolt, was 

successfully sued under the Act for implying in a series of columns that a group of 

lightskinned aboriginals had played up their heritage for personal gain  You may or may not 

agree with his ideas (which were referred to by counsel for the plaintiffs as “living in a 

mindset frozen in history, frozen in a period of time"), but it is very difficult to justify 

suppressing them by law  Again, in 2016 Bill Leak and the Australian were threatened with 

proceedings for a cartoon suggesting that there was a problem of drunken fecklessness 

among Aboriginal fathers; the proceedings were only halted when the complainants 

unexpectedly withdrew. It is our view that such matters should not be kept out of op-ed 

columns or cartoons. 

(e) We would add that the defence of innocent dissemination proposed in Paras 18 94  

18.100 would not cover the situations just outlined, since it is essentially limited to those 

who have no reason to know the nature of what they reproduce. The essence of the 

journalist’s defence which we would put forward is that it must go further: a bona fide 

journalist must be entitled to report on unsavoury speech despite knowing of its nature, 

and indeed because it is in the public interest that the public be informed of it in detail. 

Question 55 Part 2:  

Question 56: No 

Expand: No. We see no reason to treat football matches as a special case, any more than 

games 

of rugby, cricket or crown green bowls. 

Question 57: No 

Expand: We are opposed to this  See our answer to Q56 above  

Question 57 Part 2:  

Question 58: See our answer to Q57 above  

Question 59: We are opposed  This is partly based on our response to Q57 above, but only 

partly. It is in 



our view arbitrary to subject offensive comments made on a bus or train (or for that matter 

in a car) to different regimes, depending on whether the defendant is or is not en route to a 

football match at the time  

Question 60: In view of our answer to Q57 above, we are opposed. 

Question 61: We are opposed to the existence of a separate offence here anyway: see our 

answer to 

Q.57. Quite apart from this we see no reason for any increase in the penalty; if there is an 

offence committed under general stirring up legislation, there is nothing to stop the CPS 

from bringing a prosecution  

Question 62: (a) As will have become apparent, we have serious reservations about the 

idea of the 

criminal law singling out victims for increased protection according to their membership of 

specific groups, whether in respect of aggravation of penalty or as regards hate speech. 

Such a concept we regard as distinctly problematic  Since the appointment of a Hate 

Crime Commissioner would in our view tend to exacerbate these problems, we would be 

opposed to it. In connection with hate speech, we would also be worried that a Hate Crime 

Commissioner could come to be seen as a kind of Big Brother watching over what the rest 

of us say. We understand anecdotally from Australian contacts that this has at times been 

the case in connection with the holder of the equivalent office of “Freedom Commissioner” 

there  

(b) We would also point out that the appointment of such a Commissioner might lead to 

confusion between that person’s role and the present role of the Equality and Human 

Rights Commission, leading either to duplication of effort or wasteful competition, in both 

cases at the public expense. 
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Question 1: Yes 

Expand:  

Question 2: Yes 

Expand:  

Question 3: Yes 

Expand: We agree with the use of the three above criteria, but recommend that there should 

be an 

additional criterion stating that a characteristic should be included if to do otherwise would be 

out 

of line with the legal requirements under the Human Rights Act (HRA) 1998, which enshrines 

the 

ECHR into UK law. As part of this there would clearly need to be consideration of other 

international 

standards on combating hate crime, including the Rabat Plan of Action on Prohibition of 

Incitement. Such an approach would ensure that there is parity between the UK’s hate crime 

legislation and both its national and international human rights frameworks  We expand on 

this 

criterion in our answer to question 20. 

Using the above criteria it is clear that humanism, as a non-religious worldview, should be 

included 

under the protections against religious hatred in any new proposal for hate crime legislation. 

Demonstrable need 

Unlike sex/gender, age, homelessness, or any other brand new characteristics considered in 

this 

consultation, humanism must be understood in the context of it already being included under 

the 

existing characteristic of ‘religion’, a point we have made above and expand on in answer to 

question 20  Any change to the law in this area is simply a case of making this explicit  There 

are 

already many decades of demonstrable need for hate crime protection with regards to 

religious or 

belief hatred  this is not in dispute  and so the demonstrable need criterion is trivially met. 



However, if it is not agreed that humanism is already protected, then there is still a 

demonstrable 

need for protection to be extended  We as an organisation have received threats due to our 

activities promoting humanism in the UK. In 2018 a serrated metal tin lid was posted to us in 

a 

handwritten unstamped envelope  We reported this to the Metropolitan Police as a hate 

crime, who 

subsequently visited our offices and assessed the security we have in place. Additionally, 

twice in 

the past decade, we have been sent in the post envelopes containing white powder 

(intended to be 

mistaken for anthrax)  Again, we believe that these envelopes were threats of violence linked 

to our 

work as an organisation promoting humanism  

We have also recently become aware of an assault committed against one of our members, 

whose 

asylum case we were supporting on the basis of persecution because of his humanist 

beliefs: he was attacked after revealing his beliefs to a fellow housemate in Home Office 

accommodation. The 

assailant was arrested and charged, and we believe the motivation for the violence was the 

victim’s 

belief in and defence of Darwinism. This belief was part and parcel of his humanism. 

We also frequently receive threats of supernatural violence by email targeting us as 

humanists, 

although we do not report such content as direct physical threats to the safety of our staff. 

Below 

is an example of such a threat: 

‘Dear All Non Believers, You live in Joyful Material word surrounded by gay Music sports 

&the 

Like. And worship dead Darwin as your guide. We live in the Universe of truth & Bow down 

to 

the Supreme Creator ALMIGHTY GOD  Pls stop criticism of Religious Schools & 

worshipping a 

mortal Darwin  Certainly this universe is coming to an end awaiting arrival of Holy Prophet 

Jesus & Holy Imam Mehdi Holy Quran agrees with Science: The Big Bang will meet big 

Crunch. This is clearly written in all Holy Scriptures. Then Universe will be as before as long 

as ALMIGHTY ALLAH wants  Then HE will recreate another permanent universe & revive all 

to assemble on the field of Judgement. They will be known by black ugly & bright faced 



people. Non believers & sinners ugly dark & the Holy ones bright faced. Read Holy Quran 

how 

the blessed will live forever in Paradise with their Parents & relatives & friends in ever lasting 

life in paradise & Unbelievers in hell. Their skin will be burnt & they will have repeated new 

flesh to burn & suffer. Fear ALMIGHTY GOD & accept Peaceful Islam as believers when 

there 

is time.’ 

Beyond our direct experience as an organisation, there is some statistical evidence that 

non religious people are the victims of hate crimes because of the beliefs they hold  The 

Home 

Office hate crime figures for 2019/2020 record that 70 incidents (or 1% of total ‘religiously 

motivated’ crimes) were reported to police where the victim perceived that the motivation for 

the 

crime was ‘no religion’. (footnote 10: Home Office, ‘Hate crime, England and Wales, 2019 to 

2020’ 

https://www.gov.uk/government/statistics/hate-crime-england-and-wales-2019-to-2020). This 

was a decrease from 2017/18 when police recorded 237 incidents (3%) where the perceived 

target religion was ‘no religion’. (footnote 11:  BBC News, ‘Religious hate crimes: Rise in 

offences recorded by police’, 16 October 2018 

https://www bbc co uk/news/uk 45874265)  That this is so high is surprising, given how 

poorly understood it is that hate crime laws can be used at all by those with no religion. 

It is clear that a number of crimes are occurring against humanists, because of their specific 

beliefs  But currently, it is (as with the non religious more generally) not at all well 

understood that 

humanists have recourse to hate crime legislation, unlike their religious counterparts when 

experiencing the same treatment  

It is undoubtedly the case that humanists, despite being one of the most persecuted belief 

groups 

around the world, are fortunate that in the UK, they have not often been the target of hate 

crime 

compared to the size of their population. In this respect, hate crimes against humanists, and 

the 

larger non-religious population, are comparable with those targeted at Christians, which are 

relatively small in comparison to the number of adherents in the UK. Although this is 

something to 

be thankful for, it is not an argument against protecting humanists, no more than anyone 

would 



suggest that the low number of Christian cases would justify removing protection. The law 

does not have a threshold of incidents for religious groups to be offered protection. This 

would be an absurd proposition  

To take a different approach for humanists from for Christians or, say, Buddhists, would 

make a 

qualitative distinction between religious and non religious beliefs, but not a quantitative one  

In 

fact, many religious groups have no recorded hate crime incidents at all in 2020, but are still 

protected by virtue of their belief  There is no logical or just reason why humanists should be 

treated differently. 

Additional harm 

As per our answer for the previous criterion, this criterion should properly be considered 

against 

‘religion or belief’ as one protected characteristic, not as two distinct characteristics. Only 

taking 

such a single-characteristic approach is in line with human rights law. Under such a view, 

humanism is in fact already protected by the existing law  

But, once again, if such a view is not taken, then we would say that empirical evidence of the 

harm 

humanists experience as a result of hate crimes is hard to quantify as most data collected on 

identity in this area focuses on religious adherents and excludes non religious participants  

Due to 

the exclusion of humanists from research in this area, we do not have direct evidence of 

additional 

fear or anxiety caused to the individual nor the damage to the wider humanist community. 

However, it is the case that those who identify as humanist are a numerically significant 

group with 

more people primarily identifying as humanists than most religious minorities who are 

protected  

Moreover, their beliefs are experienced as strongly and form part of their identity in the same 

way 

as religious adherents  

According to the British Social Attitudes Survey, 52% of the population say they do not 

belong to 

any religion  (footnote 12: 2 ‘Latest British Social Attitudes survey shows continuing rise of 

the non-religious’, Humanists UK, 2019: https://humanism.org.uk/2019/07/11/latest british

social attitudes-survey-shows continuing riseof-the-non-religious/) Separately, a private 

opinion poll commissioned by Humanists UK in 2019, carried out by YouGov, found that 7% 



of British adults primarily identify with the term ‘humanist’ (the other options presented to 

non religious respondents being atheist, agnostic, spiritual, naturalist, none of these, and 

don’t know)  (footnote 13: Polling carried out by YouGov for Humanists UK on 6-7 November 

2019. Sample size 2,000.) Some of those who chose other options would likely also 

subscribe to the label ‘humanist’, but in any case, the results still reveal that there are more 

people in Britain 

who readily describe themselves as humanists than, for example, Muslims. 

With that said, humanism is different from the major religions in being a descriptive label for 

a set of 

beliefs that have existed throughout history and across the world. Often when people come 

to 

self identify as a humanist they say they have ‘discovered’ a term that has long applied to 

them. 

This doesn’t happen with religions, but that does not mean humanists, whether self

identifying or 

not, hold a worldview that is any less cogent or substantive than that of religious people. 

Despite humanists having no doctrinal compulsion to engage in any sort of formal practice or 

observance, join any organisation, or even identify with any particular creed, Humanists UK 

has 

100,000 members and supporters  This is more active supporters than most minority 

religious 

groups in the UK who are covered by hate crime legislation. This suggests that for many UK 

humanists, their attachment and sense of identity with the belief system is sufficiently strong 

that 

they have chosen to engage within an institutional form. 

For a humanist, their beliefs are as essential to their identity and lived experience of the 

world as 

religious beliefs are to their adherents. Therefore, the harm experienced should be treated in 

the 

same way as religiously motivated hate crimes. Although being a humanist, like holding any 

religious belief, is not entirely immutable (non religious and religious people may change 

their 

beliefs in the course of their lifetimes), for most people such beliefs are a fixed characteristic 

of 

their essential nature  In preparing our response to this consultation, we asked demographer 

and 

sociologist of religion, Professor David Voas how he would describe humanist identity. He 

said the 

following: 



‘For many people, beliefs about the nature of the world and the source of values are 

fundamental to their sense of who they are. That can be true whether or not those 

worldviews and ethical systems are based in religion  In addition, the nature of social 

identity is that it is assigned by others as well as ourselves. Even in the West, religious 

affiliation often serves to define the boundary of a group, and being outside these tribes can 

be just as important as being in one ’ (footnote 14: 4 Professor David Voas, Head of the 

Department of Social Science, UCL Institute of Education, in correspondence with 

Humanists UK, 7 December 2020). 

The centrality of humanism to the identity of humanists has been evidenced by the rise in the 

number of humanists choosing to mark life’s significant life stages (such as births, 

marriages, and 

deaths) in a way that is reflective of their humanist identity  We perform over 7,000 funerals 

each 

year  almost 2% of all deaths in England and Wales are accompanied by such a funeral. 

Humanist 

weddings are tailored ceremonies that reflect the couple’s humanist beliefs and are 

conducted by a 

certified humanist celebrant who shares those beliefs  They are not legally recognised in 

England 

and Wales  But since becoming legally recognised in Scotland in 2005, humanist marriages 

have 

become the most popular form of religion or belief marriage, with more humanist marriages 

taking 

place in 2019 than Christian marriages  (footnote 15: Humanists UK, ‘More humanist than 

Christian marriages in Scotland in 2019, new stats show’, 25 June 2020 

https://humanism org uk/2020/06/25/more-humanist than christian-marriages in-scotland in-

2019-new-stats-show/) In England and Wales, despite humanist marriages not 

being legally recognised, over 1m000 couples per year choose to marry in a humanist 

ceremony  

The fact that these couples choose these ceremonies, while still being required to incur the 

cost of 

an additional civil ceremony to gain legal recognition, is indicative of the value these couples 

place 

upon their humanist identity. To evidence this connection between humanism and identity, 

here is 

what Kate Harrison, the lead claimant in the recent High Court case on humanist marriage in 

England and Wales, said in her witness statement: 

‘I believe this life to be the one and only life that I will have. As such there is, in my view, an 



ethical and humanist imperative to try my best to make the best of it, without the need for 

supernatural notions or support. Our decisions, according to my humanist beliefs, are best 

made by reference to the evidence of human experience, guided by reason, empathy and 

compassion. I believe in the inherent worth and dignity of all human beings. I want to 

celebrate and reverence (i.e., show my deepest respect for) our common humanity, 

irrespective of the many issues (including religious issues) that divide us, one from another   

Humanism provides me with a worldview and philosophical basis to try and do this. These 

beliefs flow, for me, directly from humanist beliefs, ideas and values as understood by 

organisations such as Humanists UK and Humanists International and within such 

documents as the Amsterdam Declaration. In saying that, of course, Humanists do not 

believe in revealed texts or scriptures and we differ on many issues  There is, however, an 

identifiable core of humanist beliefs and values from which my specific humanist beliefs 

flow, such as my desire to have an explicitly humanist form of marriage, recognised as valid 

by the state in which I live  

‘My desire to have a legally valid humanist ceremony reflects that tradition and is central to 

my own identity as a humanist. The act of getting married is, of course, deeply and 

profoundly personal and is, for me, bound up with my humanist beliefs and values  We have 

discussed marriage and do wish to be legally married but as a committed humanist, I cannot 

envisage marrying in any ceremony other than a legal, humanist one which allows me to not 

only express my feelings and beliefs fully and authentically, but will also demonstrate and 

add weight to my personal commitment and efforts to live my life as a humanist. This desire 

for an expressly and legally recognised humanist form of marriage flows directly from my 

long-standing humanist beliefs, beliefs which have led me to become a [humanist] celebrant 

and pastoral carer. Humanism is – manifestly – a key part of my identity and my 

core/primary belief system. I first started to identify as a humanist as a young adult, while at 

university ’ 

For many humanists, such as Ms Harrison, discriminatory government policies – such as the 

failure 

to recognise humanist marriage  have had a profoundly negative impact upon our lives  It 

would 

be fair to extrapolate that targeted hate crime would also have a significantly harmful effect 

upon 

our wellbeing. Humanism defines our fundamental beliefs about the nature of the universe, 

how we 



form and justify claims of knowledge, our beliefs about what happens after death, and how to 

approach questions of values, morality, and societal problems. Although humanists do not 

typically 

have institutional or congregational structures, nonetheless the shared characteristic of belief 

gives rise to a strong sense of both individual and collective identity, which is severely 

harmed by 

the experience of hate crimes and continued perpetuation of negative social attitudes 

towards 

humanists  In this way, the additional harm criterion can be applied to humanists in the same 

way 

that it is applied to those who experience religiously motivated hate crimes  

Additionally, when it comes to religion or belief, it is not the case that harm should be 

measured by 

the damage to a ‘group’ of people sharing this characteristic and not on the impact on the 

individual  In the case of Eweida v British Airways, ‘the judgment of the ECHR appears to 

make 

clear that the idea of group disadvantage is not required in relation to a manifestation of 

religion or 

belief. Instead, the ECHR held that an individual manifestation of a belief is capable of being 

protected, provided that it is “intimately linked” to the religion or belief, regardless of whether 

or 

not it is shared by others.  (footnote 16: Harrison, Clarke, Rickerbys Solicitors, ‘Eweida v 

British Airways  what does it mean for employers?’ 19 March 2013  

https://www.hcrlaw.com/blog/eweida-v-british-airways-mean-employers/) This means that 

case law has it that one individual can hold a belief and it can still merit legal protection. With 

regards to hate crime, it is sufficient to demonstrate that humanism is intrinsically linked to 

the identity of the holder for that person to have grounds for equal legal protection for that 

belief. 

Suitability 

Once again, as per our answer for the first criterion, this criterion should properly be 

considered 

against ‘religion or belief’ as one protected characteristic, not as two distinct characteristics  

Only 

taking such a single-characteristic approach is in line with human rights law. Under such a 

view, 

humanism is in fact already protected by the existing law. 

But, once again, if such a view is not taken, then we would say that including humanism 

under an 



expanded definition of religious hatred is the most appropriate approach, as it would have 

the 

positive symbolic effect of providing equality between religious and non-religious 

communities  in 

line with most other UK law, including both equality and human rights law  as well as being 

a 

public condemnation of belief-based hate as has shown already to be the case for religiously 

motivated crimes since legal protection was extended to this characteristic. In this way, there 

is no 

issue with regards to the rights of others. The inclusion of ‘belief’ will not in any way weaken 

the 

protection for religion (or any other characteristic)  It only enhances protections for people 

who 

hold positive non-religious beliefs  

Further, as our proposal is to include non religious beliefs within the already established 

framework 

of religious hate crime, there is no issue regarding the coherency of such protection  It is 

unlikely 

that any problem of double counting, resourcing, or adverse harm would arise. Policing 

structures 

are already in place to both record and investigate such crimes as these are the same 

structures 

needed for religious hate crimes, just extended to include non-religious worldviews  The fact 

that 

(as explored in more detail in answer to question 20) the UK’s Equality Act, the HRA, as well 

as their 

corresponding international equivalents, protect the ground of ‘religion or belief’ shows not 

only 

that extending these protections is conceptual and practically possible, but that non religious 

belief must be included when considering religious protection. 

In line with legal requirements under the HRA 

We believe that a further criterion should be added to the three outlined above, which looks 

at the 

legal requirements for characteristics to be included within hate crime legislation in line with 

the 

UK’s human rights obligations. We expand more on our argument regarding this in our 

answer to 



question 20. However, suffice to say, with the regard to the inclusion of humanism, there is 

no legal 

basis on which non-religious beliefs can be excluded from any new hate crime legislation  

This is 

because it is clear that the legal meaning of ‘religion’ includes (or must be read as including) 

non religious beliefs, and the HRA requires all legislation to be compatible with Convention 

rights, 

i.e. the right to freedom of religion or belief. This is already the case with regard to the 

existing 

legislation, never mind about any revised legislation. 

Question 4:  

Question 5: No 

Expand: The definition of religion should be amended to make explicit the parallel inclusion 

of non-religious 

worldviews that are analogous to religions  We have expanded upon our reasoning why we 

say this, and how this could be achieved in a very precise way, in our answer to question 20. 

There we 

recommend the following definition:  

‘Reference to religion or belief is to religions and non religious philosophical beliefs within 

the meaning of article 9 of the European Convention on Human Rights  A reference to 

religion includes a lack of religion and a reference to belief includes a lack of belief.’ 

Regarding the definition of ‘religion’ itself, we support hate crime legislation retaining the 

current 

definition of religion as in R (Hodkin and another) v Registrar General of Births, Deaths and 

Marriages. Although the Public Order Act 1986 defines ‘religious hatred’ as ‘hatred against a 

group 

of persons defined by reference to religious belief or lack of religious belief’ it does not put 

into 

statute a definition of religion itself, which therefore has to be found in case law  In this 

respect, the 

relevant definition is provided by Hodkin  

However, we would like to draw the Commission’s attention to the problem of hate crimes 

committed against apostates. Although we acknowledge that apostates are covered by the 

present 

law by virtue of a lack of religious belief, we do not believe that in practice the law offers 

adequate 



protection against anti-apostasy hate crimes. The guidance accompanying the legislation 

and in 

use in police forces needs to be made explicit about identifying and recording apostate hate 

crime. 

We believe that apostates are a uniquely vulnerable group who are likely to be the victims of 

hate 

crimes from within their former religious communities. Faith to Faithless is a support network 

for 

apostates which works closely with people who have left high-control and coercive religious 

backgrounds, often being cut off from all contact with their families and communities and at 

risk of 

social isolation and honour-based violence  Through our work, we have uncovered 

significant 

evidence of religious and honour-based crimes  However, these crimes are less likely than 

equivalent religious believers to report hate crimes to the police. 

Although the Crown Prosecution Service’s guidance for racist and religious hate crime 

states that ‘hostility towards converts and apostates’ is covered by the definition of ‘religious 

group’, (footnote 17: 7 Crown Prosecution Service, ‘Racist and Religious Hate Crime  

Prosecution Guidance’, [accessed 25 November 2020]) this is not explicitly specified in the 

legislation  It is unclear how this reference can best be used to address the type of treatment 

apostates are likely to receive, such as being forced to 

undergo violent exorcisms, and in such cases how hostility can be adequately demonstrated. 

A recent study conducted by Ellen Johnson at Sheffield Hallam University, currently 

undergoing 

peer review, looked at the experience of hate crime by apostates in England and Wales. A 

survey 

was conducted with 77 respondents, which found that 81% indicated at least one experience 

of 

hate crime, with over 50% experiencing two or more types of hate crime  (footnote 18:  Ellen 

Johnson, Apostasy, Human Rights and Hate Crime in England and Wales: A Mixed Methods 

Study 2019. p34.  https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3475161) However, 

just 12% of incidents were reported to the police, and a further 4% reported to a third party  

(footnote 19: Ellen Johnson, Apostasy, Human Rights and Hate Crime in England and 

Wales: A Mixed Methods Study 2019. p46. 

https://papers ssrn com/sol3/papers cfm?abstract id=3475161) By comparison, the Crime 

Survey for England and Wales reported 53% of hate crimes came to the attention of the 

police,  (footnote 20: Home Office ‘Hate Crime, England and Wales 2017/18 Statistical 

Bulletin’ (2018), p25 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_da

ta/file/7485 



98/hate-crime-1718-hosb2018.pdf accessed 22/8/2019) and the Leicester Hate Crime study 

found that 24% of victims reported their most recent experience to the police. (footnote 21: 

Chakraborti et al, ‘The Leicester Hate Crime Project: Findings and Conclusions’ (2014) 

University of Leicester, p66 

https://www2.le.ac.uk/departments/criminology/hate/documents/fc full-report). Johnson 

concluded ‘these comparative statistics have been collated by different criteria; however, it is 

clear 

that reporting rates for apostasy hate crime are extremely low  Reporting did not appear to 

correlate to the severity of the incident; only 50% of respondents who had experienced 

physical assault reported it to the police, whereas 60% of victims of violent crime recorded 

by the Leicester Hate Crime Project reported it.’ (footnote 22:   Ellen Johnson, Apostasy, 

Human Rights and Hate Crime in England and Wales: A Mixed Methods Study 2019, p46  

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3475161). 

Her results revealed that 21% stated that they did not report the hate crime to police 

because they 

were ‘afraid that you wouldn't be taken seriously’, 30% because they ‘did not think that any 

action 

would be taken’, 15% were ‘worried about wasting police time’ and, most significantly, 45% 

stated 

that they were ‘not aware that this may be considered a hate crime ’ (footnote 23: Other 

reasons included 17% for ‘fear of being “outed”’, 21% for ‘fear of reprisal that reporting may 

lead to further abuse’, 9% ‘prevented from reporting e.g. by family or someone close to you’ 

or ‘did not know how to report’, and 21% for other reasons ) There are therefore serious 

barriers to apostates coming forward to report hate crimes. 

That there is confusion about the very name ‘religious hatred’ is all the less surprising given 

that 

the hate crime awareness campaign on public transport run in the last few years does not 

mention 

the non-religious (merely saying ‘religion’ is the hate crime category)  

We therefore believe that the legislation needs to be more explicit that the non religious are 

covered by the current hate crime legislation. The name ‘religious hatred’ is highly 

misleading  

Moreover, the Government confirmed in a written question that it ‘does not currently collect 

data 

on crimes motivated by anti-apostasy ’ (footnote 24:  Written question 61287 to Home Office, 

‘Hate Crime: Religion’ tabled on 23 January 2017 https://questions

statements.parliament.uk/written questions/detail/2017-01 23/61287) The question is why 

not? If apostasy is included under the 

provisions, there seems to be no reason why data is not collected and reported alongside 

that 

pertaining to religious groups. 



The extent of Government oversight is nicely highlighted by an incident that happened when 

the 

Home Office first reported hate crime statistics, broken down by religion  BBC News Online 

ran an 

article on the data, and in the analysis by Home Affairs Correspondent Dominic Casciani 

stated: ‘Curiously, police recorded 237 incidents where the perceived target religion was “no 

religion” at all. We’ve asked the Home Office to explain how that can be a religious hate 

crime 

 they don't know why the police recorded the figures that way  They stress that this is the 

first set of statistics and  as such  is experimental, adding that it will be improved in the 

future. (footnote 25: BBC News, ‘Religious hate crimes: Rise in offences recorded by police’, 

16 October 2018: https://www bbc co uk/news/uk 45874265) 

The article was symptomatic of the types of exclusion and misconception that occur when 

exclusive language is used: it gives the impression that the non-religious are not considered 

or 

conceived of as being affected by hate crime. We contacted the BBC to correct the article to 

show 

that non-religious people could be the victims of religiously motivated hate crimes. We also 

contacted John Flatley, Programme Director for Crime and Policing Statistics in October 

2018 to 

ask why the Home Office was unable to clarify that non religious people might be the victims 

of 

hate crimes  He replied to say that ‘having reviewed our bulletin, your email has highlighted 

that we 

need to be clearer on this point and we will seek to make this so in future releases. With any 

new 

collection, there is a period of bedding-in both in terms of those supplying the data being 

clear 

about the recording rules and internally in communicating some of the nuances  

The law is not providing adequate protection for apostates, with almost half of victims 

unaware 

that their experience amounts to a crime and just over half believing that they would not be 

taken 

seriously or that no action would result if they reported it to police. We recommend that the 

term 

‘religious hatred’ is changed to ‘religious or belief hatred’, to make the inclusion of the non

religious 

explicit  Accompanying guidance may also need to be amended to make explicit reference to 

apostates. 
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Question 20: The first thing to say is that under section 3 of the HRA 1998 it is already the 

case that the existing 

law has to be read in a way as to protect non religious worldviews that are analogous to 

religions, 

for example humanism. This is also true of any new Hate Crime Bill. So these ‘philosophical 

beliefs’ 

are already a hate crime category, and if religion continues to be, then so must they. 

Section 3 of the HRA says: 

‘So far as it is possible to do so, primary legislation and subordinate legislation must be read 

and given effect in a way which is compatible with the [ECHR] rights.’ 



It is well-established in case law that this means that references to religion should be read as 

inclusive of analogous non-religious worldviews, such as humanism. 

To expand on why we say this: it is clear from an international perspective that references to 

religion have for many decades either been accompanied by references to non-religious 

beliefs or 

have been intended to cover analogous non religious beliefs  For example, Article 9 of the 

ECHR, 

which mirrors Article 18 of the Universal Declaration of Human Rights, states, 

‘Everyone has the right to freedom of thought, conscience and religion; this right includes 

freedom to change his religion or belief and freedom, either alone or in community with 

others and in public or private, to manifest his religion or belief, in worship, teaching, 

practice and observance ’ (footnote 26: European Convention on Human Rights, 

https://www.echr.coe.int/documents/convention_eng.pdf 

27 UN Human Rights Committee, CCPR General Comment No  22: Article 18 (Freedom of 

Thought, Conscience 

or Religion, 1993, https://www.refworld.org/docid/453883fb22.html) (underlining added) 

What beliefs are protected under this right is expanded upon in UN General Comment 22: 

‘Article 18 protects theistic, non-theistic and atheistic beliefs, as well as the right not to 

profess any religion or belief. The terms “belief” and “religion” are to be broadly construed. 

Article 18 is not limited in its application to traditional religions or to religions and beliefs with 

institutional characteristics or practices analogous to those of traditional religions… The 

Committee observes that the concept of morals derives from many social, philosophical and 

religious traditions; consequently, limitations on the freedom to manifest a religion or belief 

for the purpose of protecting morals must be based on principles not deriving exclusively 

from a single tradition.’ (footnote 27: UN Human Rights Committee, CCPR General 

Comment No  22: Article 18 (Freedom of Thought, Conscience or Religion, 1993, 

https://www.refworld.org/docid/453883fb22.html) (underlining added) 

That references in law to ‘religion’ must be read as also including analogous non religious 

worldviews is further reflected in binding case law, which can be seen from the following: 

‘As enshrined in Article 9, freedom of thought, conscience and religion is one of the 

foundations of a “democratic society” within the meaning of the Convention. It is, in its 

religious dimension, one of the most vital elements that go to make up the identity of 

believers and their conception of life, but it is also a precious asset for atheists, sceptics and 

the unconcerned ’  Kokkinakis v Greece: (1994) 17 EHRR 397 (footnote 28:  



[1994] 17 EHRR 397, Kokkinakis v Greece, para 31 http://hudoc.echr.coe.int/eng?i=001-

57827) 

[T]he difficult question of the criteria to be applied in deciding whether a belief is to be 

characterised as religious… will seldom, if ever, arise under the European Convention… it 

does not matter whether the… beliefs… are categorised as religious. Article 9 embraces 

freedom of thought, conscience and religion  The atheist, the agnostic, and the sceptic are 

as much entitled to freedom to hold and manifest their beliefs as the theist. These beliefs 

are placed on an equal footing for the purpose of this guaranteed freedom  Thus, if its 

manifestation is to attract protection under article 9 a non religious belief, as much as a 

religious belief, must satisfy the modest threshold requirements implicit in this article. In 

particular, for its manifestation to be protected by article 9 a non religious belief must relate 

to an aspect of human life or behaviour of comparable importance to that normally found 

with religious beliefs.  R v Secretary of State for Education ex parte Williamson [2005] 

UKHL 15 Per Lord Nicholls  (footnote 29:  

[2005] UKHL 15, R v Secretary of State for Education ex parte Williamson, para 24 

https://publications.parliament.uk/pa/ld200405/ldjudgmt/jd050224/will 1.htm) 

Lord Walker adds that it is: 

‘unnecessary for the House to grapple with the definition of “religion” because Article 9 

protects, not just the forum internum of religious belief, but ”freedom of thought, 

conscience and religion”  Plainly these expressions cover a wider field than even the most 

expansive notion of religion.’ – R v Secretary of State for Education ex parte Williamson 

[2005] UKHL 15 Per Lord Walker. (footnote 30: 

[2005] UKHL 15, R v Secretary of State for Education ex parte Williamson, para 55 

https://publications.parliament.uk/pa/ld200405/ldjudgmt/jd050224/will-1.htm) 

‘“convictions” were defined as “those ideas based on human knowledge and reasoning 

concerning the world, life, society etc, which a person adopts and professes according to 

the dictates of his or her conscience.” These ideas can more briefly be characterised as a 

person’s outlook on life including, in particular, a concept of human behaviour in society’ 

Arrowsmith v United Kingdom (1981) 3 EHRR 218 (footnote 31:  

[1981] 3 EHRR 218, Arrowsmith v United Kingdom, 

https://www.bailii.org/eu/cases/ECHR/1978/7.html) 

In light of the above European and domestic case law and UN convention definitions, it is 

well 



established that humanism must be read into the definition of religion. In the most recent 

case of R 

(Harrison and others) v Secretary of State for Justice [2020], it was ruled that the failure to 

legally 

recognise humanist marriages, when religious marriages are recognised, is ‘discrimination’ 

under 

Article 9 of the ECHR as having a humanist marriage was a manifestation of the humanist 

beliefs of 

the claimants  (footnote 32: [2020] EWHC 2096, Harrison and others v Secretary of State for 

Justice 

https://www casemine com/judgement/uk/5f28ec562c94e03986856fca) 

Similarly, in Northern Ireland, case law established by the 2017 Smyth judgment led to 

humanists 

being permitted to solemnise marriages after the High Court found that: 

‘the State has chosen to authorise the solemnisation of religious marriage ceremonies in 

recognition of those bodies’ beliefs. Having done so, in my view it should provide equal 

recognition to individuals who hold humanists [sic] beliefs on the basis of my findings that 

humanism does meet the test of a belief body and that a wedding ceremony conducted by a 

humanist constitutes a manifestation of that belief. (footnote 33: Smyth [2017] NIQB 55, 

https://judiciaryni uk/sites/judiciary/files/decisions/Smyth%27s%20%28Laura%29%20Applica

tion.pdf) 

In the 2015 High Court case (R) Fox v Secretary of State for Education, the case was 

determined on 

the basis that statutory religious education had to cover non-religious worldviews on an 

equal 

basis with religions  Mr Justice Warby ruled, 

‘In carrying out its educational functions the state owes parents a positive duty to respect 

their religious and philosophical convictions… the state has a duty to take care that 

information or knowledge included in the curriculum is conveyed in a pluralistic manner  the 

state must accord equal respect to different religious convictions, and to non religious 

beliefs; it is not entitled to discriminate between religions and beliefs on a qualitative basis; 

its duties must be performed from a standpoint of neutrality and impartiality as regards the 

quality and validity of parents’ convictions.’ (footnote 34:  

[2015] EWHC 3404, (R) Fox v Secretary of State for Education 

https://humanism org uk/wp-content/uploads/R Fox-v SSfE 2015 EWHC 3404 Admin

251115.pdf) 

He made clear that by ‘philosophical convictions’ and ‘non religious beliefs’ he meant those 



covered by Article 2 of the First Protocol to the ECHR, which extends to beliefs analogous to 

religious beliefs. Article 2 of the First Protocol is, in this sense, identical to Article 9. 

This is also the approach of the Rabat Plan of Action on Prohibition of Incitement, which 

makes 

clear that non-religious worldviews are included in protections. We believe that the Law 

Commission should use the Rabat Plan as a model for how it approaches hate crime, as it is 

considered the international gold standard for combating hate crime. Not only does the plan 

use 

the term ‘religion or belief’ throughout but explicitly states: 

‘restrictions [on hate crime] must be formulated in a way that makes clear that its sole 

purpose is to protect individuals and communities belonging to ethnic, national or religious 

groups, holding specific beliefs or opinions, whether of a religious or other nature, from 

hostility, discrimination or violence, rather than to protect belief systems, religions or 

institutions as such from criticism. (footnote 35: United Nations Human Rights Council, 

Annual report of the United Nations High Commissioner for Human 

Rights  Addendum: Report of the United Nations High Commissioner for Human Rights on 

the expert 

workshops on the prohibition of incitement to national, racial or religious hatred, 11 January 

2013. 

https://www ohchr org/Documents/Issues/Opinion/SeminarRabat/Rabat_draft_outcome pdf) 

It is clear from the above that it is well-established that discrimination against non-religious 

worldviews that are analogous to religions is covered by Article 14, taken together with 

Article 9  

Therefore, section 3 of the HRA means that even if hate crime legislation is cast narrowly in 

terms 

of religion, it has to be read as including non religious worldviews  To claim that this is not 

the case 

or to restrict it only to religion would run counter to the HRA (as well as over 70 years of 

international precedent and human rights thinking)  

Given this, it would be significantly clearer and assist all relevant stakeholders if proposals 

for a 

new Hate Crime Act are simply drafted in a way that explicitly includes such non religious 

worldviews from the start. 

We say this because a law expressed only in terms of ‘religion’ will not be generally 

understood by 



most people, including victims. They will not realise even that such a law includes a lack of 

religious 

beliefs, never mind positively held non religious worldviews  Using the term ‘religion or belief’ 

would make clear that non-religious worldviews are not only included but included on an 

equal 

basis and not as a technicality, after-thought, or as simply the negation of religious beliefs: 

as 

beliefs worthy of equal respect and consideration in a democratic society 

We understand that there is a desire to prevent this legislation becoming amorphous and 

offering 

legal protection to a wide range of beliefs, such as has been seen in some UK employment 

tribunal 

decisions based on the Equality Act 2010 (where for example opposition to foxhunting and 

support 

for public service broadcasting have come under protection), as this could undermine the 

symbolic 

and normative power of hate crime legislation  However, inclusion of just non religious 

worldviews 

that are analogous to religions would be limited almost exclusively to humanism. As far as 

we know, 

the only other examples of analogous beliefs found in case law are atheism and agnosticism 

 both 

of which are only narrow views on the existence of a god or gods, and as such are already 

unambiguously covered through the provision related to a lack of religious belief. 

Therefore, to the best of our knowledge the humanist community is the only group that would 

be 

calling for this change (but as described above this community represents a sizable portion 

of the 

UK population)  Below we outline an example of where this has been achieved in legislation 

in the 

UK. 

The approach taken in Wales 

The approach of including only non-religious worldviews that are considered to be analogous 

to 

religions can be seen in legislation currently proposed by the Welsh Government, the 

Curriculum 

and Assessment (Wales) Bill, which is under active consideration in the Senedd. The Bill 

explicitly 



states that the Religion, Values, and Ethics school curriculum, as well as ‘reflect[ing… the] 

principal 

religions represented in Great Britain’: ‘must also reflect the fact that a range of non-religious 

philosophical convictions are held in Great Britain.’ (footnote 36: Welsh Government, 

Curriculum and Assessment (Wales) Bill [AS INTRODUCED] 62, 3(b) 

https://senedd wales/laid%20documents/pri-ld13294/pri-ld13294%20-e pdf) 

The Bill’s explanatory memorandum outlines the reasoning for this explicit inclusion as that 

‘it 

reflects the need under the [ECHR] to include non-religious philosophical convictions as well 

as 

established religions found in Great Britain. (footnote 37: Welsh Government, Curriculum 

And Assessment (Wales) Bill: Explanatory Memorandum incorporating the 

Regulatory Impact Assessment and Explanatory Notes, July 2020 

https://gov wales/sites/default/files 

/publications/2020-07/curriculum-and-assessment bill-explanatory-memorandum pdf)  

It goes on to say: 

‘the reference to “philosophical convictions” is to philosophical convictions within the 

meaning of Article 2 of the First Protocol to the European Convention on Human Rights.’ 

 and the First Protocol covers non-religious beliefs in the same way as article 9 and article 

14 as 

we have described above. (footnote 38: Welsh Government, Curriculum and Assessment 

(Wales) Bill [AS INTRODUCED] 

https://senedd wales/laid%20documents/pri-ld13294/pri-ld13294%20-e pdf) 

The protocol reads thus, ‘In the exercise of any functions which it assumes in relation to 

education and to teaching, 

the State shall respect the right of parents to ensure such education and teaching in 

conformity with their own religious and philosophical convictions’ (footnote 39: Equality and 

Human Rights Commission, ‘Article 2 of the First Protocol: Right to education’  

https://www equalityhumanrights com/en/human rights-act/article 2-first-protocol-right

education) 

It was established in case law by Folgerø and Others v. Norway, in a case involving the 

religious 

40 

education curriculum, that the protocol refers only to those philosophical convictions which 

can be 

seen as analogous to religious beliefs  exactly as with Article 9. Building upon this 

precedent, as 

part of its curriculum framework, the Welsh Government announced, 



‘It is our intention also that RE reflects our historical and contemporary relationship in Wales 

to philosophy and religious views, including non religious beliefs. Therefore the current 

legislation will be amended to ensure the agreed syllabus for RE takes account of 

non-religious worldviews which are analogous to religions (e.g. humanism).’ (footnote 41: 1 

Welsh Government Consultation Document, Our National Mission: A Transformational 

Curriculum Proposals 

for a new legislative framework, January 2019 

https://gov wales/sites/default/files/consultations/2019 02 

/consultation-document transformational curriculum-v2 pdf) 

Therefore, we recommend the following wording to be included in any proposed Hate Crime 

Act: 

‘Reference to religion or belief is to religions and non religious philosophical beliefs 

within the meaning of article 9 of the European Convention on Human Rights. A 

reference to religion includes a lack of religion and a reference to belief includes a lack 

of belief.’ 

This would demonstrate not only that humanism must be included, but also that it can be 

achieved 

in a concise and precise way, which does not dilute the protections for religions or allow in 

wider 

philosophical beliefs as seen in some employment tribunal cases in the UK  Associated 

guidance 

could, in practice, make clear that this means humanism is protected  the Welsh 

Government has, 

again, taken a similar approach. We hope that the Law Commission will consider the above 

and take 

from it a framework by which the religious belief ground should be explicitly extended to 

include 

humanism. 

Question 21: Not Answered 

Expand:  

Question 22: Not Answered 

Expand:  

Question 23:  

Question 24: Not Answered 

Expand:  

Question 25: Not Answered 



Expand:  

Question 26: Not Answered 

Expand:  

Question 27: Not Answered 

Expand:  

Question 28: Not Answered 

Expand:  

Question 29: Not Answered 

Expand:  

Question 30:  

Question 31: Not Answered 

Expand:  

Question 32:  

Question 33:  

Question 34:  

Question 35:  

Question 36: Not Answered 

Expand:  

Question 37: Not Answered 

Expand:  

Question 38 Part 1:  

Question 38 Part 2:  

Question 39: Not Answered 

Expand:  

Question 40: Not Answered 

Expand:  

Question 41: Not Answered 

Expand:  

Question 42: Not Answered 

Expand:  

Question 43 Part 1:  

Question 43 Part 2:  



Question 44:  

Question 45: Yes 

Question 45 Part 1: Yes  As long as there is a suitable protection for freedom of speech as 

is currently in Public Order 

Act, and intent is demonstrated then it should not be necessary to demonstrate that the 

words 

were threatening, abusive or insulting. 

Question 46: Yes 

Expand: Yes  As stated in our response to question 45, we believe that as long as there is 

sufficient 

protection for freedom of expression and the criteria is limited only to ‘threatening or abusive’ 

words and behaviour and not merely ‘insulting’, then we agree with the above limbs being 

used by 

the prosecution in the absence of intent  

Question 47: Yes 

Expand:  

Question 47 Part 2:  

Question 48: Yes 

Expand:  

Question 49: Yes 

Expand:  

Question 50:  

Question 51: Other (please expand) 

Expand: We agree with the updating of the private dwelling exception, but not its entire 

removal. We would 

recommend that it is replaced with a ‘private conversation’ defence as used in Canada  

Question 52: Yes 

Expand: Yes. The importance of freedom of expression and the right to freely criticise 

religious and 

humanist beliefs and ideas of fundamental importance cannot be overstated. It is imperative 

that 

any new Hate Crime Act must maintain the protection for freedom of expression contained in 

the 

Public Order Act 1986 relating to the discussion of religion or belief. 

We only suggest that the first clause of 26J be amended to make explicit that it covers 



non-religious worldviews, i.e. change ‘religions’ to ‘religions or beliefs’. 

Question 52 Part 2: We do not take a position on this as it is outside of our area of 

expertise  

Question 53: We do not take a position on this as it is outside of our area of expertise. 

Question 54: Not Answered 

Expand:  

Question 55 Part 1:  

Question 55 Part 2:  

Question 56: Not Answered 

Expand:  

Question 57: Not Answered 

Expand:  

Question 57 Part 2:  

Question 58:  

Question 59:  

Question 60:  

Question 61:  

Question 62:  

 

Name: Association of Police and Crime Commissioners (APCC) 

Name of Organisation: Association of Police and Crime Commissioners (APCC) 

Personal/On behalf of the Organisation: Personal response 

Confidentiality Request:  

Question 1: Yes 

Expand: In principle, the APCC would support the proposal for a single Hate Crime Act to 

bring together the various reforms to hate crime laws proposed by the Commission  

We understand from our members’ engagement with their communities that what constitutes 

a hate crime is often misunderstood, so we believe that any simplification of the legislation 

would be beneficial  

As we detail in our response to Q62, there is no clear view from the PCCs on whether a 

Hate Crime Commissioner should be introduced  

Question 2: Yes 

Expand: Yes, we agree. As the Commission states in paragraph 10.83, we believe that hate 

crime legislation should continue to specify the characteristics it protects, in order to 



recognise that certain groups in society experience more severe harms as a result of being 

targeted for criminal behaviour. 

Question 3: Yes 

Expand: Yes, we agree that the above proposed three criteria represent a sensible approach 

to determining whether a characteristic should be included within hate crime legislation  

Question 4: The APCC Lead on Hate Crime Mr Dhindsa has heard from policing and third 

sector partners in the NPCC Hate Crime Gold Group concerning reports regarding 

individuals in temporary accommodation being targeted for harassment because of their 

migration and asylum status, therefore the APCC would be inclined to agree that the 

definition of race in hate crime should be amended to include these specific factors. 

Whilst we agree with the Commission’s assertion in paragraph 11.32 that “hostility based on 

language would in almost all cases be covered by the broader category of ‘ethnic origins’”, 

we would be inclined to agree that, for the avoidance of doubt, language should be specified 

as part of the wider definition of a racial group  

Question 5: Yes 

Expand: Yes, we agree. As the Commission asserts in paragraph 11.54, most hate crime is 

directed at established religions, therefore the definition of what constitutes a religious belief 

is only likely to present any difficulty in rare cases. 

Question 6: Yes 

Expand: We agree, as these groups are already covered by existing protection for “religious 

groups”. 

Question 7: We would echo the concerns raised by Galop and Stonewall detailed by the 

Commission in paragraph 11 66, and state that asexuality should be included within the 

definition of sexual orientation. 

We believe this could be achieved through wording similar to that proposed at paragraph 

11 69  

Question 8: Yes 

Question 8 Part 1: We agree with the view described by the Commission at paragraph 

11 75: that the current definition of ‘gender reassignment’ within hate crime legislation no 

longer accords with “contemporary understandings of transgender identity”. 

To echo paragraph 11.76, we agree that any amended definition should focus on the 

“identity and personhood” of the individual, rather than focus on the process of gender 

reassignment. 

We agree with the definition as proposed above, and believe that this will help to bring 

England and Wales in line with the definition of transgender as currently proposed in 

Scotland in the Hate Crime and Public Order (Scotland) Bill. 

Our one concern is that incorporating both female-to-male and male-to-female transgender 

people in the sentence “people who are or are presumed to be transgender”, may impact on 

how hate crimes and incidents targeting transgender people are recorded in practice. 

Adopting wording similar to that used in the Scottish Bill  which specifies male to female 

and female-to-male transgender people separately within the legislation  could in turn 



encourage forces to record hate crimes and incidents targeting each of these groups 

separately. This could potentially better enable forces to identify any emerging trends in their 

areas, in terms of vulnerability to hate crime  

Question 8 Part 2: Yes 

Expand: We agree that the category should be given the broader title of “transgender, non

binary or intersex”, so that the distinct experiences of non binary and intersex people are 

recognised within the law. 

Question 8 Part 3:  

Question 9: We would suggest that  similar to the proposals for changes to the definition of 

transgender to include the experiences of non binary and intersex people  the current 

definition of disability could also be expanded to include the experiences of people with a 

scar, mark or condition on their face or body that makes them look different; deaf people; 

people on the autism spectrum; those living with HIV and other groups. 

Similarly, the category could additionally be given a broader title to reflect the inclusion of 

these groups. 

Question 10: The APCC would agree that criminal conduct based on a wrongly presumed 

lack of disability on the part of the victim should fall within the scope of protection afforded by 

hate crime laws  This would reflect the growing awareness that has taken place in society 

over recent years with regard to people living with ‘invisible disabilities’. 

We believe that a disabled person who has been criminally targeted by an able-bodied 

person for not being “disabled enough”, will experience the same level of harm as an 

individual who has been targeted specifically because of their disability. We are sure that this 

form of targeting could additionally cause the victim to feel that their experiences and identity 

have been invalidated. 

One of our members also underlined to us the important role that education plays in terms of 

ensuring that children and young people understand what a disability is, and how disabilities 

can take various forms and impact on individuals’ lives in difference ways. 

Question 11: Other (please expand) 

Expand: Mr Dhindsa believes that misogyny is often at the root of Violence Against Women 

and Girls (VAWG), and that as part of the Criminal Justice System’s commitment to 

eradicate VAWG, we should be recording and investigating crimes and incidents motivated 

by misogyny or gender, so that we are able to gain a clear idea of the scale of the issue, and 

also send an unequivocal message to our communities that crimes motivated by misogyny 

or gender will not be tolerated  

This view was additionally supported by the OPCCs who got in touch with us in regard to this 

consultation. 

Question 11 Part 2: With regards to creating a gender-specific carve-out for the specific 

crime types mentioned, the APCC believes that further consideration is needed  On one 

hand, such a carve-out could help to further the CJS’ aim to specifically eradicated VAWG. 

On the other hand, a carve out which resulted in the suggested crime types being treated as 

a hate crime dependent on the gender of the victim  resulting in offenders receiving harsher 

penalties as an aggravated offence or as part of an enhanced sentencing regime  could 



result in the perception that victims of these crime types are hierarchised according to 

gender. 

Question 12: Mr Dhindsa’s view is that in terms of phraseology, the phrase ‘gender’ should 

be used rather than ‘misogyny’. This will ensure that instances of misandry could be equally 

protected by the law, and provide consistency with other protected characteristics (e.g., race, 

religion or belief, and sexual orientation)  This approach was supported by our members who 

got in touch, one of whom specifically highlighted that the use of the word ‘gender’ rather 

than ‘misogyny’ seems “sensible”  

Question 13: No 

Expand: As stated in response to Q12, Mr Dhindsa’s view is that in terms of phraseology, 

the phrase ‘gender’ should be used rather than ‘misogyny’. Therefore, we do not agree that 

either ‘women’ or ‘misogyny’ should be included as protected characteristics. 

As detailed in response to Q11, Mr Dhindsa believes that including gender within hate crime 

laws could contribute meaningfully to driving progress in tackling VAWG and other crimes 

where women are disproportionately targeted. 

Question 14: No 

Expand: Yes, we agree  The phrase “sex or gender” will ensure that victims whose gender 

identify is not tied to their biological sex feel included within this definition. 

Question 15: Whilst recognising that there are individuals and groups who may be subject 

to extra harm due to vulnerability relating to their age, we have heard from one of our 

members that considering age as the defining characteristic in terms of their vulnerability 

could potentially be challenging to operationalise in practice. 

However, police and other public services must continue to protect vulnerable people, as 

they are at greater risk of exploitation as both victims and offenders  Accordingly, many 

PCCs set priorities locally to protect the most vulnerable people in society within their Police 

and Crime Plans  

Question 16: As we have heard from one of our members that considering age as a 

defining characteristic in terms of vulnerability in regard to hate crime could be challenging to 

operationalise in practice, we do not currently have a response to this question  

Question 17: It has been underlined to us by one of our members that a number of 

individuals may have entered sex work due to pre-existing vulnerabilities (e.g., coercion, 

exploitation, alcohol and/or substance misuse)  Therefore, public agencies should focus on 

tackling these pre-existing vulnerabilities that led to the individual entering sex work; hate 

crime laws which protect individuals specifically as “sex workers” could arguably distract 

public agencies from this focus  

It has been suggested to us by one of our members that where a defendant has been found 

to have targeted an individual due to a specific vulnerability, this could be reflected by 

flexibility in sentencing. 

We note that in Merseyside and North Yorkshire hate crimes and incidents against sex 

workers are recorded, as the Commission covers in paragraph 14 11, 14 12, and elsewhere  

We would therefore encourage the Commission to consider any evidence that the force or 

OPCC there has submitted with regard to this question, before reaching a view. 



Question 18: The APCC is aware of the death of Sophie Lancaster in 2007, and the impact 

that this horrific attack had on communities in Lancashire and beyond. A number of forces 

across England and Wales  including Mr Dhindsa’s force area of Derbyshire  collect data 

locally on hate crimes and incidents related to alternative sub-cultures. We would encourage 

the Commission to consider any evidence provided by the police forces or OPCCs in these 

areas before reaching a view  

Question 19: Similar to our response to Q17, APCC members who got in touch with us with 

regard to this Review believe that public agencies should focus on the pre-existing 

vulnerabilities that cause individuals to become homeless, with a view to enabling them to 

escape homelessness. It may therefore not be helpful for individuals to be protected in law 

specifically as “people experiencing homelessness”  

It has been suggested to us by one of our members that where a defendant has been found 

to have targeted an individual due to a specific vulnerability, this could be reflected by 

flexibility in sentencing  

Question 20: The APCC does not have a view in response to this question  

Whilst we recognise some of the points that the Commission makes with regard to potential 

comparisons that can be drawn between religion and philosophical beliefs  and also the 

evidence that has been provided to the Commission by organisations including Humanists 

UK and British Naturism  the APCC has not directly been made aware of a need for 

philosophical beliefs to be protected by hate crime laws  

Additionally, none of our members have fed concerns into us on this subject in relation to 

this Review. 

Question 21: Yes 

Expand: Yes, we agree in principle. We believe that this could make the law easier to 

understand for both the public and criminal justice agencies. 

Question 22: Yes 

Expand: Yes we agree. 

Whilst the demonstration test does not require any causal link between the demonstration 

and the perpetration of the offence, we agree with Goodall’s line of reasoning as described 

by the Commission in paragraph 15.32: the offender who turns to abusive slurs based on 

protected characteristics during the conduct of the offence is capable of understanding the 

purport of their words  

Additionally, we recognise the harmful “subjugating effect” the words will have on the victim, 

as described by Walters in paragraph 15.33. Maintaining the demonstration effect will enable 

the police and criminal justice agencies to continue recognising this harm  

Question 23: On one hand, we can see how adopting the wording “hostility or prejudice” 

within the motivation test could particularly help to ensure that the law covers exploitative 

and prejudice based criminal conduct, which may not meet the threshold of explicit hostility  

This conduct is often targeted at disabled people. 

However, we have heard concerns from one of our members that any changes in the legal 

tests  which have been used for past two decades  could create complexity in both theory 

and practice. This could lead to further delays in the criminal justice process and in turn 

negatively impact victims’ experience within the CJS  



Question 24: Yes 

Expand: Yes, we agree. 

Question 25: Yes 

Expand: We agree that aggravated offences should be used on all five of the characteristics 

equally including any new characteristics that may be added. This will ensure that there is 

consistency of treatment in the law for all protected characteristics  

Question 26: Yes 

Expand: We agree in principle with this approach. 

As commissioners of victims services, we would be particularly concerned about any 

additional elements requiring proof before a jury, which could risk lengthening trials and 

making the court experience more challenging for victims  

It was additionally underlined to us by one of our members that flexibility in sentencing could 

be used to reflect the hate motivation in any crime. 

Question 27: Yes 

Expand: As we have stated in response to Q6 in our response to the Law Commission 

Review on Online Communications, if laws relating to aggravated offences in hate crime 

legislation are amended as the Commission proposes here, then we believe that the harm

based offence relating to online communications would be a suitable candidate for inclusion 

in the list of hate-related aggravated offences. 

We heard particular concerns from one of our members regarding individuals with protected 

characteristics being filmed in public without their content, with the footage consequently 

being posted online in a malicious context. 

Question 28: Other (please expand) 

Expand: Whilst in principle we agree with the reasons given for this proposal by the 

Commission in paragraphs 16.63-16.74, the APCC does not have enough information to 

take a fully informed view in response to this question at this time  

We note the evidence provided by the CPS in paragraph 16.73(1) suggesting that there are 

a significant number of hate crime flags applied in respect of cases tried under section 18 of 

the Offence Against the Person Act, which could support the inclusion of this as an 

aggravated offence. 

We note also that murder already has a fixed sentence of life imprisonment, so that 

“aggravation” would achieve less in practical terms than for other offences with a life 

sentence maximum. 

Question 29: Yes 

Expand: We agree that aggravated versions of these offences should not be introduced in 

reformed hate crime laws, for the reasons that the Commission outlines in paragraph 16.79. 

Question 30: In principle, we would support the inclusion of property or fraud offences within 

the specified aggravated offences. 

This could help to better define the level of culpability of offenders, in the disproportionate 

number of hate-related robberies, burglaries, theft and fraud which are targeted at disabled 



people, as detailed at paragraph 16.85. Providing that aggravated offences were extended 

to all five characteristics, and the motivation test for hate crime was amended to “hostility or 

prejudice”  

Question 31: Yes 

Expand: We agree with this point, and particularly that made at paragraph 16.104(4): 

requiring the prosecution to prove an additional aggravated element is likely to make 

successful prosecutions harder, when sexual offences are already amongst the most difficult 

offences to prosecute. 

Requiring an extra element for the prosecution to prove could prolong the court experience 

and create even more distress for victims. 

Question 32: The APCC does not have enough information to answer this question firmly, 

although in principle we think the provision as outlined above could be a workable and fair 

approach to facilitating the recognition of intersectionality in the context of aggravated 

offences  

As the Commission rightly observes at 16 124, any limitations with regard to reflecting 

intersectionality in law should not prevent the appropriate police recording of intersectional 

hate crimes  This also applies to the provision of appropriate support by the victims services 

that PCCs commission. 

Question 33: The APCC does not currently have a specific view in response to this 

question  

We believe it is right that the Sentencing Council guidance determines fear and distress 

caused within the local community as a factor when determining the level of aggravation. 

We also think it’s extremely important that sentencers reflect on the level of distress caused 

to their victim or their family. 

Question 34: The APCC does not currently have a view in response to this question. 

Question 35: The APCC believes that the Sussex Report’s proposed “hybrid” approach 

could be considered in further detail. Provisionally, we would support a move towards 

providing greater simplicity and coherence in the law through having one single mechanism 

with regard to aggravated offences  

However, we would be concerned about the requirement that the aggravation be proven 

before a jury in all cases; in particular, the impact that this could have on victims, and delays 

that this could cause in the Crown Court  

Furthermore, whilst we recognise the need for greater focus to be placed on community, 

restorative, and rehabilitative approaches (many PCCs have indeed driven forward 

restorative approaches to tackling hate crime locally) we would need to see evidence that 

the public  and particularly communities impacted by hate crime  are supportive of the 

removal of the increased maximum penalties currently specified under the Crime and 

Disorder Act 1998, before being able to determine if we support this approach  

Question 36: Yes 

Expand: Yes we agree  



We also recognise the point made at paragraph 17.58, regarding the wider potential 

application of enhanced sentencing, as it can apply to all criminal offences without the need 

for the specification of a new offence and sentence  

Question 37: Yes 

Expand: Yes we agree  

In particular, we agree with paragraph17 76 which states that this requirement is an 

important component of recognising the additional harm suffered by the victim, and also 

members of the wider community  

Question 38 Part 1: Whilst the APCC does not have a firm view in response to this 

question, we do recognise that in the context of enhanced sentencing, there may be some 

scope for a more flexible approach to characteristic selection. However, it was underlined to 

us by one of our members that a residual characteristic could be “problematic” in terms of 

statutory sentencing. 

As the Commission states at paragraph 17.85, we recognise that introducing a more flexible 

approach could help to “future proof” the law to some degree: allowing for recognition of new 

social groups and characteristics as they emerge. 

Additionally, a flexible approach in sentencing could provide a more solid foundation for 

police and prosecutors to begin recording other forms of hate crime, so that the scale of the 

problem can be better understood. If the targeting of specific characteristics appears to be 

particularly prevalent or harmful to victims and communities, these characteristics could then 

be included within aggravated offences in future. 

This could also potentially provide a framework for sentencers with regard to hate crimes 

that are currently recorded by forces locally, but are not recognised nationally in hate crime 

laws. 

However, we do caution that policing has finite resources, as does the Criminal Justice 

System  These resources could be overstretched if a too flexible approach is taken within 

courts to characteristic protection. 

Question 38 Part 2:  

Question 39: Other (please expand) 

Expand: The APCC does not have sufficient information on the case in question to provide a 

firm response to this question currently  

Although we do recognise as described at paragraph 17 109, that not permitting a judge to 

impose an enhanced sentence where an aggravated offence is available - but has either not 

been pursued or has failed  could provide greater certainty in law and greater fairness to the 

defendant. 

Question 40: Yes 

Expand: Yes we agree  

As the Commission touches upon in paragraph 18 76, this would help to provide greater 

consistency between hate crime laws and the Malicious Communications Act 1988. 

Question 41: Yes 

Expand: Yes we agree. 



We believe that this proposal could make the law easier to understand for the public, police, 

and the judiciary. It could also ensure that minoritized groups are protected from forms of 

media that could encourage hatred against them, but do not clearly fall within the ambit of 

existing legislation (e.g., video games, as covered at paragraph 18.92). 

Question 42: Yes 

Expand: Yes we agree  

We believe that these proposals could bring greater consistency to the law. 

Question 43 Part 1: This is a complex area which we do not feel the APCC is suited to 

comment on currently  

One of our members underlined to us that whilst the current law focuses on the behaviour of 

the defendant, online platforms provide the platform on which offences are committed. 

Therefore, retaining “actual knowledge” within the law should enable prosecution when it is 

obvious that social media companies are not taking sufficient action to address the 

offending  

Mr Dhindsa has had regular contact with the Head of UK Public Policy at Twitter this year, 

and has heard of the ways in which Twitter in particular have improved reporting 

mechanisms, and also improved the speed at which they remove hate content  

Mr Dhindsa would encourage Twitter and other social media companies to continue to 

improve mechanisms for removing online hate content, and signposting victims to relevant 

sources of support  Social media companies should see this as an integral part of their 

corporate social responsibility, regardless of what their legal obligations may be  Meanwhile, 

one of our members expressed the view that a regulatory approach towards social media 

companies should be considered  Another of our members expressed in response to this 

question, that the harm-based offence as proposed in the Commission’s Review on Online 

Communication Offences would also go some way to better protecting victims of online hate 

crime  

Question 43 Part 2: [See above] 

Question 44: The APCC does not currently have a view in response to this question  

However, we agree with the Commission’s assertion at paragraph 18 164 that it “is important 

that the criminal law is clear so that citizens are aware whether their behaviour is lawful”. 

Question 45: Yes 

Question 45 Part 1: In principle, we agree with this proposal, and recognise how this could 

be used as a way to criminalise behaviour where there is an intention to stir up hatred, but 

where explicitly threatening, abusive or insulting language is not used  

As per paragraph 18 183, this could help to stop the publication on or offline of material 

which intends to stir up hatred against specific groups. 

Question 46: Yes 

Expand: In principle we agree  We think that the wording could be easily understood by the 

public, policing, and criminal justice agencies. 

As the Commission outlines at paragraph 18 92, we also believe that the wording “knew or 

ought to have known” will enable policing and criminal justice agencies to take a more 



proportionate approach in terms of individuals who for legitimate reasons do not or are 

unable to know that the slur they have used is likely to stir up racial hatred, e.g., young 

people with learning difficulties  

Question 47: Other (please expand) 

Expand: The APCC does not have a view in response to this question currently  

In principle, we would support an approach that would make the existing law easier to 

understand and more workable. 

However, we are concerned that limiting the law to “threatening and abusive words or 

behaviour” and raising the current threshold for racial hatred, could be seen by some as a 

legitimisation of racial insults, as the Commission touches upon in paragraph 18.207. 

This may lead certain individuals to believe they have ‘permission’ to use racial insults, and 

target others for abuse; Black, Asian, and Minority Ethnic (BAME) communities may also feel 

less protected by the law. 

We would therefore encourage the Commission to listen to BAME individuals and 

organisations representing their interests in response to this question  

Question 47 Part 2: [See above] 

Question 48: Yes 

Expand: Yes, we agree. 

Our members who got in touch with us expressed a clear view that there should be 

consistency of treatment in law for all characteristics protected by hate crime laws  

Furthermore, we heard concerns specifically from one of our members regarding 

“inflammatory gender critical rhetoric” and the impact this has on trans communities, which 

could be addressed by this proposal  

Question 49: Yes 

Expand: As we stated in response to Q48, our members who got in touch with us expressed 

a clear view that there should be consistency of treatment in law for all characteristics 

protected by hate crime laws. 

Therefore, if sex or gender are included in hate crime laws, we would agree that stirring up 

offences should also be extended to cover these characteristics  

Question 50: In principle, we believe that the suggestion that the Commission outlines at 

paragraph 18.246 could work, in terms of introducing a single offence of “unlawfully stirring 

up hatred” with the definition listing not only the characteristics, but also specifying the 

criminality of “hatred against a group defined by a combination of more than one 

characteristic”  

As we stated in response to Q32, any limitations to reflect intersectionality in law should not 

prevent the appropriate police recording of intersectional hate crimes. 

Question 51: Yes 

Expand: Yes, we agree for the reason that the Commission outlines at paragraph 18 254: 

the harm at which these offences is targeted is the propagation of hatred; other incitement 



offences, such as inciting or encouraging commission of an offence, are not protected simply 

because they take place within a person’s home. 

We also note the current discrepancy in the law as outlined at paragraph 18 252, in terms of 

a meeting in a large private house being covered by the exemption, whilst a private 

conversation conducted in an office would not be. 

Question 52: Yes 

Expand: Yes, we agree that these protections should apply to the new offence of stirring up 

hatred, and that these protections should apply across all the characteristics protected by 

the law  

This will make the law easier to understand, and as outlined in paragraph 18.274, will 

continue to permit in law criticism of behaviour, and discussion of public policy on potentially 

controversial issues  

Question 52 Part 2:  

Question 53: We share the Commission’s view at Paragraph 18.284 that nothing in the 

current offence of stirring up racial hatred prevents discussion of issues such as immigration, 

but that this may not be widely understood by the public. 

Therefore, we believe in principle, it could be a good idea to include the protections which 

the Commission outlines at paragraph 18.285 with regard to the “discussion or criticism of 

immigration, asylum or citizenship policy”. 

As per paragraph 18 285, a protection could also be considered with regard to the “criticism 

or expressions of antipathy, dislike, ridicule, insult or abuse of particular countries or their 

governments”, however like the Commission, we are conscious of the complex relationship 

between antisemitism and attitudes towards Israel, as described by the International 

Holocaust Remembrance Alliance’s (IHRA) definition of antisemitism. 

Although, also like the Commission, we recognise that not all examples provided by the 

IHRA definition would necessarily amount to stirring up antisemitic hatred for the purposes of 

criminal law. 

antisemitism 

Question 54: Other (please expand) 

Expand: The APCC does not have a view in a response to this question currently. 

Question 55 Part 1: We think it would be sensible to maintain the current exemptions for 

reports of Parliamentary and court proceedings in a new offence  

We also believe it would be sensible to extend this exemption either fully or partially to both 

fair and accurate reports of local government meetings and peer reviewed material in a 

scientific or academic journal  

However, we would urge caution in terms of how any extensions of existing exemptions are 

framed in terms of public communications. As we touched upon in response to Q47, we 

would not wish for there to be any perception that rules in relation to the stirring up of hatred 

were being relaxed. 

Question 55 Part 2: [See above] 

Question 56: Yes 



Expand: Yes, we agree. 

Question 57: Yes 

Expand: As we have stated above, amongst members who got in touch with us we received 

a clear steer that there should be consistency in treatment of characteristics protected by 

hate crime laws  

Therefore, we would support offences relating to indecent or racist chanting at football 

matches to be extended to cover chanting based on sexual orientation, as well as other 

characteristics protected by hate crime law  

Question 57 Part 2: As we have stated above, amongst members who got in touch with us 

we received a clear steer that there should be consistency in treatment of characteristics 

protected by hate crime laws  

Therefore, we would support offences relating to indecent or racist chanting at football 

matches to be extended to cover chanting based on sexual orientation, as well as other 

characteristics protected by hate crime law  

Question 58: Amongst member who got in touch with us, we received a clear steer that the 

Football (Offences) Act should be extended to cover gestures and missile throwing; one of 

our members specifically cited local concerns in this regard  

Question 59: We can see the logic in extending the Football (Offences) Act 1991 to cover 

journeys to and from a designated match, in line with the Football Spectators Act 1989, as 

the Commission outlines at paragraph 19 56  

One of our members specifically expressed support for the Football (Offences) Act to cover 

journeys to and from a designated football match. 

Question 60: We believe that including association and perceived characteristics in the 

Football (Offences) Act would bring consistency with other hate crime laws. 

One of our members relayed concerns to us that they had received feedback from local 

communities highlighting cases of associative and perceptive hate crime in this regard, 

which was transphobic in nature. 

Question 61: Whilst we do not have a firm response to this question currently, we do think 

that there should be greater consistency between hate crime laws Therefore, we would be 

inclined to support the penalty for hate offences under the Football (Offences) Act 1991 to be 

brought in line with the penalty for similar racially aggravated offences, such as section 4A or 

5 of the Public Order Act 1986  

We also note the Commission’s observation at paragraph 19.67, that as the only sanction 

available currently is a fine, rehabilitative measures such as attendance at race awareness 

training cannot be ordered by the court. 

We would support the further provision of such measures to enable offenders to learn about 

the harm caused by hate crime, therefore we would in principle support a move to make it 

easier for courts to issue these in relation to offences under the Football (Offences) Act 

1991, through an increase in the maximum penalty available for such offences. 

Question 62: There is no clear view from the PCCs on this matter  

Some PCCs cited that the introduction of a Hate Crime Commissioner could be a positive 

step, in terms of potentially ensuring more consistent victim standards across England and 



Wales, and driving cross-departmental collaboration between the Home Office, the Ministry 

of Justice, the Ministry for Housing, Communities and Local Government and other relevant 

departments to tackle hate crime  There is a view that the establishment of a Hate Crime 

Commissioner could help to improve public understanding of hate crime law; and underline 

before the eyes of the public the evil that hate crime is. 

However, caution has been urged if the new office is proposed, as there is a real need to 

consider the roles Terms of Reference, and ensure that the Commissioner’s work is fully 

integrated with other Commissioners’ activities to prevent any unnecessary expansion of 

bureaucracy  It was also highlighted that the new Commissioner’s office would need 

adequate funding in order to function effectively  insufficient levels of funding for existing 

Commissioners was raised as an issue in this regard  

There is concern that the introduction of a Hate Crime Commissioner could undermine the 

statutory responsibility for victims support services that rests with PCCs, and that the 

addition of a new statutory position to oversee hate crime law could further add to confusion 

regarding overlap between the responsibilities and governance structures of existing 

Commissioners, e.g., the Victims Commissioner, as well as PCCs on the local level. 
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Question 1: Not Answered 

Expand:  

Question 2: Not Answered 

Expand:  

Question 3: Yes 

Expand: WPUK broadly agrees that the inclusion of a characteristic in hate crime laws 

should be based on need, additional harm, and suitability. We do not believe that the types 

of crimes against women being considered by this consultation meet those tests   

Furthermore, we suggest that the third criteria, suitability, should explicitly include 

consideration of any potential negative consequences of including a characteristic in the 

hate crime framework  We believe that not only would the inclusion of women/misogyny in 

the hate crime framework fail to reduce the high levels of misogyny, violent crime and 

harassment directed at women, we also believe there could be negative consequences to 

this approach  

For example, we anticipate that the reporting rates would be low (as they currently are for 

crimes relating to sexual harassment in public and in the workplace, sexual violence, and 

domestic violence) which would create the false impression that these crimes are rare or 

unusual. There would be public interest in the official data relating to hate crime and there is 

a risk that low reporting figures would fuel existing misogynistic tropes that women 

exaggerate the scale of VAWG crimes. 



Question 4:  

Question 5: Not Answered 

Expand:  

Question 6: Not Answered 

Expand:  

Question 7: No, WPUK does not support the inclusion of asexuality in a definition of sexual 

orientation. Asexuality is a broad umbrella term which encompasses people who may have 

some sexual relationships, people who may have romantic relationships but do not 

experience sexual attraction, and people who may not have romantic or sexual relationships 

[footnote 2: Brunning and McKeever, Asexuality, Journal of Applied Philosophy, October 

2020 https://onlinelibrary wiley com/doi/full/10 1111/japp 12472]   

Even if it were appropriate to include asexuality in the definition of sexual orientation, it is 

difficult to envisage how the concept of “hate crime” could usefully be applied to acts of 

prejudice against those who identify as asexual. It is not clear how asexuality would meet the 

criteria set out in Question 3: 

(1) Demonstrable need: evidence that crime based on hostility or prejudice 

towards the group is prevalent  

(2) Additional Harm: there is evidence that criminal targeting based on hostility 

or prejudice towards the characteristic causes additional harm to the victim, 

members of the targeted group, and society more widely  

(3) Suitability: protection of the characteristic would fit logically within the broader 

offences and sentencing framework, prove workable in practice, represent an 

efficient use of criminal justice resources, and is consistent with the rights of 

others. 

The consultation paper fails to make a convincing case that “hate crimes” against asexual 

people are prevalent, that there is additional harm to the victim, or that this category would 

sit logically in the sentencing framework, be workable in practice, or represent an efficient 

use of criminal justice resources. 

Question 8: Not Answered 

Question 8 Part 1:  

Question 8 Part 2: Not Answered 

Expand:  

Question 8 Part 3:  

Question 9:  

Question 10:  

Question 11: No 



Expand: WPUK does not support the proposal to include either gender or sex as a protected 

characteristic for the purposes of hate crime law. We do not support the further expansion of 

hate crime legislation to cover any additional groups and believe that adding to a never-

ending list of groups and sub-groups of identities or characteristics is unhelpful. While 

“gender” and “sex” are frequently used interchangeably [footnote 3: 

https://debuk wordpress com/2016/12/15/a brief history-of-gender/] in everyday speech, they 

are not synonymous.  

The fact that this question has been posed so loosely, with gender and sex presented as 

interchangeable terms, is likely to lead to confusing and confused responses  

However, the lack of definition of terms does not alter our response. We do not believe that 

either “gender” or “sex” should be included in hate crime legislation  

WPUK recognises that some feminists have called for the inclusion of sex in hate crime 

legislation and understands the sense of unfairness and frustration caused by the omission 

of women from the existing framework. However, we are of the view that broadening the 

scope of the existing framework to include sex would do nothing to reduce the endemic 

levels of violence against women in UK society. We are also concerned that there may be 

some negative repercussions of including sex within the scope of the existing framework  

Motivation 

Unpicking and understanding the motivation for violent crime is always difficult. In the case 

of intimate partner crime and sexual violence and harassment, the motivations can rarely be 

reduced to “hate”. As Professor Liz Kelly has argued: 

“In most of its uses, the term “hate crime” presupposes that perpetrators are motivated by 

animosity towards the victim, based on separation from, and stereotyping of, the other 

group. Yet the most likely perpetrators of violence against women, children, the elderly and 

adults with disabilities are those they live in close proximity to  partners, relatives, friends, 

carers  all of whom are positioned in relationships of intimacy, trust and/or care   In these 

contexts violent and abusive practices are frequently normalised, taken for granted forms of 

social interaction based on perceptions of others as “worth less” and/or undeserving of the 

same entitlements or rights as the perpetrators  

Not only does “hate” entirely fail to capture these realities, it runs the risk of reducing 

structural inequalities to individual psychology, thus bypassing the complex intersections 

between violence, equalities and human rights   Across most of Europe “hate crime” is 

associated with political extremism, rather than inequalities, and thus directs attention to the 

attitudes of a small minority, rather than the structures which reproduce power and privilege.” 

[footnote 4: http://www.troubleandstrife.org/new-articles/the-trouble-with-hate/]  

In the same article, Kelly points to the difficulty of framing specific types of VAWG 

perpetrated within families, such as FGM, as motivated by “hate”  Do we really believe that 

hate is the driver behind such harmful practices? Does “hate” even begin to capture the 

complex social and cultural contexts and power relations at play? And is the young girl at 

risk of FGM any more likely to seek help if she is told that her parents “hate” her for wishing 

to subject her to this ordeal? 

Like Kelly, WPUK believes “hate” is an inadequate concept for dealing with VAWG as it fails 

to recognise the wider structural, cultural, and social context of women’s oppression  

Low rates of reporting 



Rates of reporting for all types of VAWG, from street harassment, to rape, to domestic 

violence, to FGM, are extraordinarily low. The reasons for low levels of reporting are well 

understood and documented  Trauma, lack of trust in police, fear of retaliation, shame, 

stigma, fear of not being believed, and love or loyalty towards the perpetrator are all factors 

in women and girls not reporting violent crimes. 

The failure of the police, the Crown Prosecution Service, and the whole criminal justice 

system to take VAWG seriously, believe survivors, treat them with respect and dignity, and 

pursue prosecutions against perpetrators, has undermined women’s trust in the system   

In this context, it is hard to argue that an aggravated offence would improve women’s access 

to justice when offences simply aren’t being reported or recorded. 

Suitability 

WPUK believes that the inclusion of sex in the scope of hate crime legislation would fail to 

meet the test of suitability. That is to say that the inclusion of the characteristic of sex would 

“fit logically within the broader offences and sentencing framework, prove workable in 

practice, represent an efficient use of criminal justice resources”  The main reason for our 

scepticism with regard to the suitability of including sex within the hate crime framework, is 

that the types of crimes perpetrated against women  namely VAWG  that this proposal 

seeks to address are amongst the least reported, least prosecuted, and least likely to end in 

successful conviction. Conviction rates for rape fell to just 2% last year, leading the End 

Violence Against Women coalition to say that rape had effectively been decriminalised in the 

UK: 

“A conviction rate of less than 2% of all rapes reported to the police is, in our opinion, leading 

to the effective decriminalising of rape  Let us remember that rape is still severely under 

reported – how can we expect that to change when the figures continue to show a total 

failure to deliver justice?” [footnote 5: https://www.endviolenceagainstwomen.org.uk/the-

effective-decriminalisation of rape-reflected in latest figures/]  

The same coalition, EVAW, commenced legal proceedings in 2019 against the Crown 

Prosecution Service claiming that the CPS changed its policy and practice in relation to 

decision making on rape cases, leading to a dramatic fall in the number of rape cases being 

charged [footnote 6: https://www.endviolenceagainstwomen.org.uk/womens-groups-

commence legal-proceedings in-judicial-review-against crown-prosecution-service-for-

failure to-prosecute-rape/]  

It is not just a failure of the CPS to prosecute rape cases. It is also the case that the police 

fail to properly investigate VAWG offences. In 2018/19 there were almost 60,000 reports of 

rape to the police, but fewer than 1,800 men were charged, and there were fewer than 1,000 

convictions [footnote 7: https://www.theguardian.com/law/2019/sep/12/prosecutions in

england and-wales at-lowest-level in a-decade] 

The CPS and Ministry of Justice’s own figures show that while rapes reported to the police 

have nearly tripled (up by 173%) between 2014 and 2019, the number of cases charged and 

sent to court is actually down by 51% across 5 years and is the lowest on record. [footnote 8: 

https://www endviolenceagainstwomen org uk/womens groups-commence-legal

proceedings in judicial-review-against crown prosecution-service-for failure-to-prosecute-

rape/] 

These failings do not just relate to rape and sexual assault. The same criticisms can be 

levelled against the police in relation to domestic violence where women’s experiences are 



often minimised or disbelieved and insufficient action is taken to protect women and children. 

1 in 5 women murdered by their partners in the UK had previously been in touch with the 

police  [footnote 9: https://www thetimes co uk/edition/news/one-in five-women-killed-by

their-partners-had-contacted the-police-nc009nggl] 

On average the police receive an emergency call relating to domestic abuse every 30 

seconds  

Yet in a damning report in 2014, Her Majesty’s Inspectorate of Constabulary (HMIC) found 

that: 

“The overall police response to victims of domestic abuse is not good enough  This is 

despite considerable improvements in the service over the last decade, and the commitment 

and dedication of many able police officers and police staff. In too many forces there are 

weaknesses in the service provided to victims; some of these are serious and this means 

that victims are put at unnecessary risk. Many forces need to take action now.” [footnote 10: 

https://www.justiceinspectorates.gov.uk/hmicfrs/publications/improving-the-police-response

to-domestic-abuse/] 

In the case of bail, the CWJ notes that,  

“since April 2017 there has been a dramatic fall in the use of bail in rape, domestic abuse 

and harassment and stalking cases  Many suspects are released without any bail conditions, 

not even the most basic conditions not to contact the victim or go to her home address, 

which were standard practice in such cases previously  

The biggest change is reported by Rape Crisis centres. In the majority of rape cases the 

parties know each other, and stranger rapes are rarer. One sexual violence service reports 

that in a sample of 120 current active cases, only approximately five are on bail ” [footnote 

11: 

https://static1.squarespace.com/static/5aa98420f2e6b1ba0c874e42/t/5c91f55c9b747a252ef

e260c/1553069406371/Super-complaint+report FINAL pdf] 

In relation to Non-Molestation Orders, the CWJ super complaint points to evidence that such 

breaches are trivialised by police officers, who do not understand them within the wider 

patterns of domestic abuse, harassment and stalking, and of escalating risk  

The CWJ also point to statistics published by the Police Inspectorate that show that some 

police forces are not using Domestic Violence Protection Orders at all. The Metropolitan 

Police did not issue a single DVPO in 2017  According to the CWJ, there is anecdotal 

evidence that police forces are not using these orders because they involve too much work 

for frontline officers in units that are already seriously under-resourced  

When existing tools are so woefully underutilised by the police, it is the opinion of WPUK that 

it is unlikely that introducing new aggravated “hate” offences will improve the policing of 

existing offences  

Unintended consequences 

Not only do we believe that the proposal to include sex in hate crime legislation would fail to 

tackle the causes of VAWG, to act as a deterrent, or to reduce offending rates, we also 

believe that there are risks in taking the approach proposed by the Law Commission. 

As we have already noted, reporting rates for all types of VAWG are extraordinarily low. But 

we know that the prevalence of VAWG is extremely high in the UK  It is likely that there 

would be a good deal of media interest in a new hate crime category and Home Office data 



releases relating to police recorded hate crime would be seen as an authoritative source of 

data on the prevalence of VAWG. Yet we anticipate that the reporting rates would remain 

low  We believe that there is a risk that the likely low levels of reporting would be 

misunderstood by many as an indication that VAWG is not as prevalent as women say and 

is less prevalent than crimes against other groups. 

Question 11 Part 2: [See above] 

Question 12: We do not believe that either sex or gender should be included in hate crime 

legislation. 

Question 13: No 

Expand: We do not believe that women, sex, gender or misogyny should be included as 

protected characteristics in hate crime legislation. If however a new protected category is to 

be included in the framework, it would be logical to mirror the wording of other relevant 

legislation such as the Equality Act which refers to both “sex” and “women”. 

Question 14: No 

Expand: No  As set out above, WPUK does not support the inclusion of sex or gender in 

hate crime leglislation but if the Law Commission’s proposals were to become law, clear and 

precise language would be required   

As we have noted elsewhere in our consultation response, we recognise that historically 

“sex” and “gender” have been used interchangeably and to many people they remain 

synonymous, but for others they are now contested terms  In particular, “gender” has come 

to mean different things to different people.  

For the avoidance of confusion or ambiguity, legislation aimed at protecting women should 

clearly refer to “sex”  

Question 15:  

Question 16:  

Question 17: WPUK does not support the inclusion of “sex workers” in hate crime 

legislation. Women in prostitution face extraordinarily high levels of violence. This is just one 

of the reasons why we do not accept the framing of prostitution as “sex work” as there is no 

other line of “work” where rape, harassment, violent assault, and murder are accepted as 

routine hazards of the job. WPUK takes the view that prostitution is inherently exploitative 

and constitutes a form of violence against women and girls   

All of the points made in response to question 11 apply to women in prostitution  Even it 

were helpful to frame these types of crimes as motivated by “hatred”, it would still be the 

case that reporting rates are even lower for women in prostitution, trust in police is lower, 

prosecutions and convictions of perpetrators are lower  WPUK would like to see the police 

and the criminal justice system get to grips with arresting, prosecuting and convicting 

perpetrators   

Marginalised women need financial support, access to healthcare and education, routes out 

of prostitution, and the means of seeking employment without past criminal convictions 

acting as a barrier  
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Expand:  
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Expand:  
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Expand:  

Question 29: Not Answered 

Expand:  

Question 30:  

Question 31: Not Answered 

Expand:  
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Question 33:  

Question 34:  

Question 35:  
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Expand:  

Question 37: Not Answered 

Expand:  
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Question 38 Part 2:  

Question 39: Not Answered 



Expand:  

Question 40: Not Answered 

Expand:  

Question 41: Not Answered 

Expand:  

Question 42: Not Answered 

Expand:  

Question 43 Part 1:  

Question 43 Part 2:  

Question 44:  

Question 45: Not Answered 

Question 45 Part 1:  

Question 46: Not Answered 

Expand:  

Question 47: Not Answered 

Expand:  

Question 47 Part 2:  

Question 48: Not Answered 

Expand:  

Question 49: No 

Expand: No. WPUK does not support the extension of stirring up offences to cover either sex 

or gender. We are unconvinced about the proposals to extend the offence of stirring up 

hatred   

Any extension of the reach of criminal law must be advanced on the basis of evidence, not 

just symbolism. We support the retention of hate crime laws when it comes to racial hatred. 

Racism remains an animating force in society and racially motivated crime can be 

differentiated from other forms of hate crime by the degree of political organisation.  

Given our experience of campaigning on women's rights over the past three years, we would 

be particularly concerned about a new offence of stirring up hatred on the basis of 

transgender identity. The debate on women’s rights and the rights of trans people, and the 

conceptualisation of sex and gender identity in law and policy, has become a flashpoint over 

the past few years  It is our view that, across the UK, public authorities and civic institutions 

have abrogated responsibility for creating space to debate this conflict of rights. 

Governments at all levels and other public authorities have also failed to make clear 

statements about the parameters of existing anti-discrimination legislation  Until that situation 

changes, it is likely that the debate about these issues will continue to be highly charged. 



A desire to create fora where ordinary women could engage in the debate about proposals 

to reform the Gender Recognition Act (GRA) 2004 is what prompted the establishment of 

WPUK  Since September 2017, WPUK has organised 27 public meetings around the UK, 

including a one-day conference in London in February this year which was attended by just 

under 1,000 people. We have been persistently mischaracterised as a ‘hate group’ and 

nearly every one of our events has been hosted in the face of substantial obstacles including 

aggressive and intimidating protests, attempts to shut the meeting down and threats of 

violence, including a bomb threat [footnote 12: https://womansplaceuk.org/a record-of

womans place uk meetings/]   

Against this backdrop, we are concerned that the introduction of an offence of stirring up 

hatred on the basis of transgender identity would have a chilling effect on the ability of 

WPUK and other groups of women to debate and discuss these critical issues  
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Question 1: Not Answered 

Expand:  

Question 2: Not Answered 

Expand:  

Question 3: Yes 

Expand: Women’s Aid agree with the proposed criteria, in particular the inclusion of 

demonstrable need and additional harm. The Law Commission’s review demonstrates 

clearly that criminal targeting towards women is high prevalent, and causes harm not only to 

individual women but women’s experiences of safety more widely  Threats, street 

harassment including ‘upskirting’ and online abuse towards women will often intersect with 

other identities, including race, ethnicity, sexuality and disability. It is important that crimes 

towards women include an intersectional lens to prevent further harm by upholding systems 

of inequalities. 

Question 4:  

Question 5: Not Answered 

Expand:  

Question 6: Not Answered 

Expand:  

Question 7:  

Question 8: Not Answered 

Question 8 Part 1:  

Question 8 Part 2: Not Answered 

Expand:  

Question 8 Part 3:  

Question 9:  

Question 10:  

Question 11: Other (please expand) 

Expand: We agree that there is a gap within current hate crime law that recognises the 

criminal targeting of women on the basis that they are women  Hate crimes are a category 

for criminal behaviour where hostility and prejudice towards an aspect, or perceived aspect, 

of a victim’s identity will have played a role in their victimisation. Women continue to be a 

clear omission from this framework in England and Wales, in contrast to many other 

jurisdictions. 



The Law Commission’s consultation paper sets out clearly that there is ‘demonstrable need’ 

for the inclusion of women within the hate crime framework. However we do recognise that 

the evidence presented to support this is largely focused on experiences of crimes which are 

already recognised as gender-based violence - domestic abuse, sexual violence, forced 

marriage, so called ‘honour-based crimes’, FGM and other forms of VAWG. As we set out in 

our response to question 11 there are a number of complexities with how including misogyny 

as a hate crime would impact on the existing framework for VAWG crimes. 

However we would also point to wider evidence of criminal targeting towards women that 

exists outside of the VAWG crime framework  including threatening and intimidating 

behaviour, harassment, and harmful online communications. For example, a survey of over 

1000 young women aged 14 21 in the UK by Plan International in 2018 found that: 38% had 

experienced verbal harassment like catcalling, wolf whistling and sexual comments; 15% 

had been touched, groped or grabbed; and only 20% said someone had responded in a 

helpful way  These behaviours have direct and harmful impacts on women in society as a 

whole; a 2016 YouGov survey for Plan International found that 63% of adult women (63%) in 

Britain say they feel unsafe walking alone after dark. 

This targeting is inherently linked with hostility or prejudice towards women and their place in 

society  and are part of a range of attitudes and behaviours that systematically oppress 

women and form part of the ‘‘continuum’ of VAWG. As previous research in this area has 

found, including the targeting of women within hate crime law has symbolic value  We 

consider it would help to challenge the normalisation of sexism and sexual harassment on 

the street and in public life, and protect women from threats, intimidations and assault. It 

would send a clear signal that sexism and harassment is unacceptable in our society, and 

challenge the attitudes and norms that continue to underpin women’s inequality. 

We do recognise, however, that including women within hate crime law but excluding most 

forms of gender-based violence from this framework  for the reasons set out in response to 

the question 11 – would be inherently contradictory. Whilst we recognise the importance of 

targeting misogyny as a form of hate crime, we feel that the number and range of 

complexities in how this would currently work are very significant  We would need further 

detailed consultation and discussion with our member services on the impacts of legal 

change in this area, which we have not been able to do in this consultation period. 

Question 11 Part 2: We are supportive of the need to carve out specific gender-based 

crimes for a number of key reasons. Due to our area of expertise, we largely focus on to 

crimes committed in a domestic abuse context in our response to this question, and we 

would urge for the Law Commission to consult with a range of VAWG experts when 

developing the ‘carve-out’. 

  

The consultation paper sets out a number of key reasons for carving out VAWG crimes, 

which we agree with. Firstly, including VAWG crimes within the hate crime framework could 

undermine the understanding of VAWG as inherently misogynistic  with the result, for 

example, that some domestic abuse offences may be categorised as motivated by hostility 

towards women and some that aren’t. This would not be helpful for the societal 

understanding of and response to VAWG crimes. In addition, the additional burden of 

specific proof of hostility would create ‘hierarchies’ of victims – differentiating those who were 

able to prove the additional hostility with those who were not. We believe this challenge 

would be significant within the current criminal justice system, as we are not confident that 



the police and prosecutors would routinely identify and ‘prove’ a perpetrator’s motivation in 

this way. 

We also do not want to underestimate the challenge of developing a carve-out. In addition to 

the crimes listed above, we would suggest that the Commission considers the inclusion of so 

called ‘honor based’ abuse and consults with wider VAWG experts about other forms of 

VAWG which may need to be included  for example spousal abuse, abandonment and 

‘cuckooing.’ Again, Women’s Aid would need further consultation with our members across 

England on the specific crimes we would want to carve out if legislation was to proceed in 

this area  

However, there is also a wider government policy change that further confuses this issue. 

We cannot consider this proposal in isolation from the current government proposals to de  

link domestic abuse from a long-established, hard fought for VAWG strategy and framework  

The creation of a separate domestic abuse strategy creates a difficult and unhelpful 

situation, and the VAWG sector have made clear that they oppose the development of such 

a strategy  The idea of de-linking domestic abuse and VAWG is extremely concerning on a 

number of grounds; it will undermine international commitments and conventions; ignores 

the shared drivers of all types of VAWG and the realities of women’s interconnected 

experiences; and will disproportionately impact specialist services led ‘by and for’ Black and 

minoritised women, LGBT+ survivors and Deaf and disabled women who support survivors 

of sexual violence, domestic abuse, so called ‘honour based’ abuse, forced marriage, FGM 

and other forms of VAWG in an integrated way. 

Therefore setting out which gender-based crimes should be ‘carved out’ for the purposes of 

hate crime law would be important for the issues raised in the Law Commission consultation 

- but is currently practically extremely challenging given this wider context. Furthermore 

whilst overlapping VAWG and hate crime would provide another opportunity to tackle the 

sexism and misogyny which underpins women’s experiences of violence, and highlight that 

these crimes are unacceptable within the law, it would also involve major practical and 

conceptual difficulties and could result in problematic assumptions about the nature of hate 

crimes versus the nature of VAWG [footnote 1: Gill, Aisha K , and Hannah Mason Bish  

“Addressing Violence against Women as a Form of Hate Crime: Limitations and 

Possibilities.” Feminist Review, no. 105, 2013, pp. 1 20]. As stated in response to the first 

part of question 11, we do therefore consider that the number and range of challenges in 

how the inclusion of women within the hate crime framework would intersect with VAWG 

remain very significant  

Question 12: We strongly agree that a reform in this area must be limited to women, in 

recognition that women are disproportionately the victims of criminal targeting on the basis of 

their sex and gender. We welcome the Commission’s acknowledgment that women are the 

only group to satisfy both the demonstrable need and additional harm proposed criteria  As 

set out by the Commission, there is “little evidence to suggest that criminal targeting against 

men based on hostility or prejudice towards their gender is prevalent or cases additional 

harm” [footnote 2: Law Commission (2020) Hate crime laws: a consultation paper]. 

The Convention on the Elimination of All Forms of Discrimination against Women (CEDAW) 

specifically refers to discrimination against ‘women] [footnote 3: 

https://www ohchr org/en/professionalinterest/pages/cedaw aspx] and the United Nations’ 

definition on gender based violence states that “the definition of discrimination includes 

gender based violence, that is, violence that is directed against a woman because she is a 

woman or that affects women disproportionately. It includes acts that inflict physical, mental 



or sexual harm or suffering, threats of such acts, coercion and other deprivations of liberty.” 

(CEDAW 1992: para. 6). 

We have concerns that a ‘gender neutral’ protected characteristic has significant potential to 

do more harm than good. For this reason we’re clear that it would be better not to bring in 

this proposal at all than for it to include both men and women. 

Limiting the protected characteristic to women would be crucial for a number of reasons  The 

hostility that women receive is deeply rooted in the societal inequality between women and 

men. The UK Government is signatory to a range of international treaties and conventions, 

including CEDAW, and is about to ratify the Istanbul Convention through the Domestic 

Abuse Bill, which recognise this inequality and the gendered nature of abuse. This 

recognition is crucial to understanding the unequal power relations between women and 

men, which are a cause and consequence of the abuse that women experience  

A 2014 UN Special Rapporteur report on violence against women remains very much 

relevant today, as it highlights that policies and practices on violence against women are 

increasingly gender neutral and aim for equal treatment for all, thereby disregarding the 

need for special measures that acknowledge difference and recognise that women are 

disproportionately impacted by violence, inequality and discrimination  The report also 

highlights that the shift from gender specificity to gender neutrality has occurred to the 

detriment of gender-specific initiatives and programmes [footnote 4: UN Human Rights 

Council, Report of the Special Rapporteur on violence against women, its causes and 

consequences, Addendum: Mission to Honduras, 31 March 2015, A/HRC/29/27/Add.1.]. The 

recommendations within the report call for the establishment safeguards to operate within a 

human rights framework, and in compliance with the international obligations of the UK  

In relation to domestic abuse, Women’s Aid is very alert to the far-reaching impacts of the 

failure to recognise its gendered nature, which is particularly evident in the current 

commissioning of services  We are concerned by the increasing shift to gender neutral 

service provision, which lacks understanding that women are disproportionately the victims 

of repeated, serious and long-term domestic abuse and coercive control and require gender  

specific services that meet their needs  All survivors of domestic abuse, regardless of gender 

or sexual orientation and any other protected characteristics, must be able to access support 

that they need but treating men and women equally, however, does not mean treating them 

the same  

This is also the case for those who have experienced hate crime  and it is important that the 

disproportionate targeting of women is recognised to ensure that society ‘names’ the 

problem and delivers the right response  Furthermore, categorising misogyny as a hate 

crime could support a change in social attitudes and challenge social acceptance of 

misogyny  This would be an important step to tackling the sexism which limits women’s 

freedom, which a gender neutral protected characteristic would not achieve. 

Question 13: Yes 

Expand: As we have set out, it is crucial for the protected category to be gender specific and 

both ‘women’ and ‘misogyny’ capture this  Whilst both terms make clear that the harm or 

hostility has occurred because she is a woman, we agree that having a protected category of 

‘women’ is more suitable as it would align with international definitions and conventions  

Question 14: No 



Expand: Women’s Aid would strongly disagree with such an approach. As set out in our 

responses above, we are clear any addition to the hate crime framework in this area must be 

limited to women  If this approach is not taken, we do not support a gender-neutral approach 

and therefore cannot agree with ‘sex or gender’ as a protected characteristic. 
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Question 21: Not Answered 
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Question 35:  

Question 36: Not Answered 

Expand:  

Question 37: Not Answered 

Expand:  

Question 38 Part 1:  

Question 38 Part 2:  

Question 39: Not Answered 

Expand:  

Question 40: Not Answered 

Expand:  

Question 41: Not Answered 

Expand:  

Question 42: Not Answered 

Expand:  

Question 43 Part 1: Glitch, the UK organisation working to make online spaces safe for all, 

has highlighted that women are 27 times more likely to be harassed online [footnote 5: 

https://fixtheglitch org/impactofonlineabuse/]   As the online world is a mirror of offline 

realities we also know that this targeting will intersect with other inequalities, for example we 

know that Black women will receive even more harassment online simply for being black 

[footnote 6: https://www amnesty org/en/latest/news/2017/11/amnesty-reveals-alarming-

impact of online-abuse-against-women/].   Evidence also shows that some people are even 

withdrawing from social media completely  Plan International’s research revealed that 43% 

of girls closed down their social media accounts due to abuse online [footnote 7: 

http://www.womensmediacenter.com/]. It’s clear that online abuse violates an individual’s 

right to live free from violence and to participate online   

For women experiencing VAWG, many are not only abused offline but are harassed, abused 

and stalked online by their partners or ex-partners, including through the use of image-based 

online abuse  so called “revenge pornography”  In cases relating to VAWG, online stalking 

and harassment is usually part of a pattern of coercive and controlling behaviour which 

encompasses online abuse and harassment as well as physical abuse, economic abuse and 

sexual abuse  Many perpetrators use online abuse as a way of controlling their partners 

through surveillance and monitoring, even when they are not in the same physical space as 

them. 

Women’s Aid have previously welcomed proposals to introduce a social media code of 

practice and transparency, to set a higher bar in terms of the safety provisions and terms 

and conditions of social media providers  There remain major issues with how quickly and 

effectively social media companies, particular more recent platforms like TikTok, remove and 

respond to online forms of abuse towards women. It is vital that social media companies 

have guidance on preventing and tackling gendered online abuse, and should establish 

clear procedures for how they handle, store and share evidence, and respond to civil and 



criminal proceedings, in cases of domestic abuse and VAWG. To truly ensure that women 

and survivors are kept safe online, we also recommend that: 

• A duty for social media platforms, such as Twitter and Facebook, to work with 

specialist domestic abuse organisations such as Women’s Aid to ensure that women 

survivors of domestic abuse are kept safe online and improve how abuse can be reported 

online 

• The creation of a Digital Advisory group to bring together survivors and experts in 

their fields to discuss current digital issues, including online abuse. 

• An investigation in to the regulation or closing down of websites that promote and 

profit from image base sexual abuse (revenge pornography) and for organisations who 

advertise on revenge pornography websites to be placed on a blacklist  

• The sale and marketing of spyware apps or software for the purpose of monitoring a 

partner or ex-partner to be banned and for the default settings on smartphones to turn the 

‘find a friend’ service off  

• The improvement of police training and tools to tackle online abuse. 

• The inclusion of online abuse in mandatory Relationship and Sex Education. 
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Question 62: We welcome discussion about the introduction of a Hate Crime 

Commissioner. The creation of such a role would be an important way of raising awareness 

of and improving responses to hate crime across society  This is particularly important for 

the recognition that preventing and tackling hate crime, and supporting those who 

experience it, goes far beyond the criminal justice system. Hate crime is an expression of 

structural inequality, and provides individuals or a group of individuals a sense of entitlement 

to act out their hostility. Tackling hate crime therefore must involve tackling underlying 

structural inequality and behaviour that legitimises or justifies crimes against the targeted 

groups, which requires a wider cultural change in society  In addition, as recognised within 

the consultation document, there is a cross cutting nature to hate crime, therefore the 

powers and remit of a Hate Crime Commissioner should not be limited solely to government 

departments involved with the criminal justice system  Like VAWG, hate crime requires a 

truly cross-government approach. 

However as indicated by the Commission, there are a number of arguments and 

considerations to be made on the introduction of a Hate Crime Commissioner  There are 

also matters not included in the consultation document, such as what overlaps there would 

be between a Hate Crime Commissioner and the Equality and Human Rights Commission 

(EHRC) and what relationship the two would have  For these reasons, we call for further 

detailed consultation on the proposal of a Hate Crime Commissioner, the remit of the role 

and relationship with existing Commissioners and bodies with overlapping focus  
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Question 1: Other (please expand) 

Expand: There is clearly disparity in hate crime law, with different protected characteristics 

receiving different levels of protection  We acknowledge that the piecemeal development of 

hate crime legislation in the UK may have led to confusion but this needs to be balanced 

against the ease of achieving the legislative change required via secondary legislation rather 

than the complex and time consuming process of developing primary legislation  The Welsh 

Government is strongly in favour of creating greater consistency in hate crime laws, although 

clearly more work is required to establish whether a single Hate Crime Act would achieve 

this, and how such an act would align with existing legislation  

We would expect UK Government to fully engage with Welsh Government as part of any 

consultation before it proceeded with the development of new hate crime legislation  

Question 2: Yes 

Expand: We agree that the law should continue to specify protected characteristics for the 

purposes of hate crime laws  Breaking down hate crime into these strands provides an 

insight into the wide range of hatred and prejudice in contemporary society, and helps to 

form policies and interventions to address developing trends. It is also important to recognise 

that experiences of hate can be very different between the strands. As the consultation 

paper points out, there is an immutability to these protected characteristics which a universal 

approach to hate would struggle to address. The parallels with the Equality Act 2010 are 

also helpful for consistency and clarity  

Question 3: Other (please expand) 

Expand: The lack of academic consensus regarding which characteristics should be 

included in hate crime laws lends weight to the Law Commission’s approach to minimising 

criminality. It is difficult to assess which additional characteristics should be included in hate 

crime laws due to this lack of consensus and the potential unintended consequences. That 

being said, there is need to further explore the potential inclusion of additional categories  

If a single ‘Hate Crime Act’ is recommended it would be wise to include a clause to enable 

the list of protected characteristics to later be added to by the Secretary of State via 

subordinate legislation  Such a power should not allow for the removal of characteristics  

Question 4: Whilst we believe existing provisions would ordinarily protect most, if not all, 

migrants due to their nationality or national origins, we believe it would be helpful to clarify 

their inclusion within this definition  There is sometimes a narrow interpretation of the 

characteristic of ‘race’ to the unintentional exclusion of those from a migrant background. It 

may be useful to define this as including ‘those born outside the UK’ to ensure this captures 

asylum seekers and there is no dispute about whether immigration status has any bearing 

on protections bestowed. 

In terms of language, this may be helpful to ensure the UK can meaningfully implement the 

rights of individuals to express themselves in their language, as set out in various 

international conventions which the UK has signed and/or ratified (including article 14 of the 

European Convention on Human Rights; Article 30 of the United Nations Convention on the 

Rights of the Child and Article 9 of the Framework Convention for the Protection of National 

Minorities). The term ‘language’ would need to be well-defined to ensure there were not 

unintended consequences of implementing this change  

Question 5: Other (please expand) 



Expand: For consistency and to avoid confusion, there is an argument to align the definition 

of religion with the definition of “religion or belief” used in the Equality Act 2010 and Article 9 

of the ECHR  If someone with a non-religious belief (such as Humanists) can be 

discriminated against under the Equality Act 2010, it stands to reason that they should be 

able to bring a case to remedy any hate crime which might be experienced in extreme 

cases  However more research into the full implications of this would be beneficial  

Question 6: Yes 

Expand: We are content for sectarian groups to continue to be covered by the existing 

protection for “religious groups”  

Question 7: If there is enough evidence to show that individuals are experiencing hate crime 

due to being asexual, there is an argument for its inclusion within the definition of sexual 

orientation  As the Law Commission highlights in the consultation paper, the inclusion of 

asexuality would be consistent with the approach currently taken in respect of religion, where 

“lack of religious belief” is included in the definition  

However, the proposed definition could be clarified to read “both sexes” and “neither sex.” 

Question 8: Other (please expand) 

Question 8 Part 1: We recommend further discussions with transgender groups, LGBT+ 

groups, and those individuals captured within the proposed new definition about their 

experiences and their views on the need for change. 

We are broadly in support of revisions to the legislation to include the concepts of non-binary 

and intersex identity  However, we are not convinced that a separate limb of the definition is 

required to include those who cross dress, as we believe this is likely to be covered under 

those ‘presumed to be’ transgender or non binary  Further research into the current scale of 

hate crime targeted at these individuals would help to inform the need to broaden the 

definition. 

It is vitally important that transgender people do not lose protection as a result of any reform 

in UK hate crime law. In 2018/19, there was an 88% increase in reported hate crime in 

Wales where transgender identity was the motivating factor. In 2019/20, the number rose 

again with a 10% increase  

On 9 July 2020, Jeremy Miles MS, Counsel General and Minister for European Transition 

and Jane Hutt MS, Deputy Minister and Chief Whip published a joint 

 statement of support for Wales’ Trans Communities [https://gov wales/written statement

statement-support-wales-trans-communities]. The statement highlighted Stonewall Cymru’s 

work to engage with stakeholders to develop an updated Transgender Action Plan for Wales 

and that concerns had been expressed from 

members of the trans community about a potential regression in the Human Rights as trans 

people  

We further believe that it may make sense to reconsider the title of this category as ‘gender 

identity’ in recognition of the inclusion of non-binary individuals. Furthermore, if a ‘sex’ 

category is included (see Questions 11 14) then it would be pertinent to consider moving 

intersex individuals under than category instead. 

Question 8 Part 2: Other (please expand) 



Expand: [See above] 

Question 8 Part 3:  

Question 9: For the reasons of inclusivity identified in the consultation paper, we are content 

for the current definition of disability used in the Criminal Justice Act 2003 to be retained, 

providing this approach is consistent with the views of disabled people received as part of 

consultation  It should be noted that the Welsh Government has adopted the Social Model of 

Disability, which makes an important distinction between ‘impairment’ and ‘disability’. The 

Welsh Government is committed to work to increase understanding of the Model across 

Welsh Government and beyond  

Question 10: This is evidentially a common experience for disabled people across the UK 

and it is important that their views are received in response to this consultation question  

However, it is difficult to see how the targeting of those with hidden impairments could be 

seen as motivated by hatred for disabled people. It would seem perverse for a perpetrator to 

be given a sentence uplift for hate crime where they state that their actions were actually 

motivated by genuine concern to ensure disabled people can access services which they 

need. 

Such behaviour may be due to the hidden nature of the impairments but criminal conduct 

could then be prosecuted under general public order offences rather than the hate crime 

regime. Nevertheless, seeking the views of those with hidden impairments is crucial to 

ensure they have an appropriate legal remedy when criminal actions take place  

Question 11: Other (please expand) 

Expand: In November 2017, the Welsh Government provided £5,000 to support the 

development and analysis of a survey into sexual harassment and misogyny  It was agreed 

that analytical work was required to fully understand the picture in Wales, building on the 

initial work undertaken by South Wales Police. The survey was launched by South Wales 

Police in March 2018 and was open for 3 months  The three other Welsh Police Forces were 

asked to share the survey and help to roll it out across Wales. Following assessment of the 

results, it was recommended that misogyny hate crime policy should not be extended by the 

Police Forces in Wales due to a challenging climate where resources have been cut and yet 

demands are increasing. 

In March 2018 the then First Minister, Carwyn Jones MS, announced a rapid review of 

gender equality to ensure Welsh Government became a feminist government  The Welsh 

Government commissioned this review to set out how to achieve the ambition for greater 

equality and to address inequalities in legislation and policy. In March 2020, the Welsh 

Government published the ‘Advancing Gender Equality in Wales Plan’ in March 2020  The 

plan lists agreed principles for a feminist Welsh Government, including the following: 

‘A feminist Welsh Government is committed to equality of outcome for all women, men and 

non binary people and actively works to drive cultural and structural change ’ 

The intention of the principles is to guide the behaviour and policy making across the whole 

of Welsh Government and to influence policy and legislation  The Plan’s main focus is action 

on devolved matters and it does not feature an objective on hate crime legislation  

Nevertheless, there is a clear commitment within the principles to seek structural change to 

achieve gender equality  

  



Careful consideration is required to ensure the full implications of making sex a strand of 

hate crime is understood. An example of this is how it would impact the legislation to tackle 

violence against women and girls, domestic abuse and sexual violence  It is paramount that 

any change does not complicate matters for women and girls, or reduce the protection they 

currently receive. 

As mentioned earlier, the expansion of the categories of hate crime may result in the 

requirement of additional resource to respond to a potential increase in hate crime reporting. 

We note that data from the Nottingham Misogyny Hate Crime Evaluation Report suggested 

that recording misogyny hate crime did not result in a surge of reporting, but this would be a 

recommendation which needs to be considered by UK Government on a UK wide scale. 

A very clear definition of misogyny would also need to be developed and consulted on with a 

wide representation of women and girls as part of this proposal  

It is clear that some crimes are committed against women because they are women. Much 

of the online ‘trolling’ directed at females, politicians for example, is undoubtedly 

misogynistic, and certain groups clearly motivated by misogyny  With such exceptions, 

however, there is already legislation (as laid out in the consultation document) that address 

many of the crimes that are discussed as potentially misogynistic crimes  Introducing further 

legislation is likely to divert attention from the crime that has been committed to focus on 

whether the crime was motivated by misogyny. 

Whilst the vast majority of sex or gender motivated crimes are committed against women 

and girls, the legislation would offer unbalanced protection without inclusion of crime 

motivated by a hatred of men. 

Our preference would be that the category of sex more broadly was included rather than the 

more specific category of misogyny. 

Question 11 Part 2: [See above] 

Question 12: We note the Law Commission’s acknowledgement that the Equality Act 2010 

definition of sex does not single out women. For the sake of consistency and parity, there is 

a case for misandry to be treated as a hate crime along with misogyny. 

While women are disproportionately affected by sex or gender-based crimes, it is important 

to recognise the effects that such crimes can have on male victims. 

Gender protection should not be limited to women. 

Question 13: Yes 

Expand: If it was decided that “sex or gender-based hate crime protection were to be limited 

to the female sex or gender”, the category of ‘women’ would be more consistent with existing 

hate crime, for the reasons listed in the consultation document  However, as stated above, 

our preference would be for the inclusion of a broader ‘sex’ category. 

Question 14: No 

Expand: The consultation paper makes clear that ‘sex’ and ‘gender’ are different concepts  

Whilst there is disagreement about the interconnectedness of these concepts they should 

not be used interchangeably  We believe that hate crime laws should utilise ‘sex’ as the 

characteristic, rather than ‘gender’  However, the proposed definition around transgender 

identity could be renamed ‘gender identity’ if it is going to include those with a non binary 



identify. The inclusion of a sex characteristic would also enable intersex to align to a more 

appropriate category. 

Question 15: We note the Law Commission’s point that available data indicates that older 

people experience less crime. We also acknowledge the Crime Survey for England and 

Wales (CSEW) data which recorded victims’ perceptions of why they were targeted for 

personal and household crime, estimating the average annual incidence of hate crime over a 

two-year period from March 2016 to March 2018. The data showed that 81,000 people felt 

they had been targeted for personal crime based upon their age  

We feel that the tests for including ‘Older People’ within the hate crime regime have been 

met by the law commission review, however, it would be very difficult to prove hostility or 

prejudice towards age, rather than exploitation on the basis of vulnerability of older people. It 

should be noted that the UK has an ageing population and hate crime motivated by age is 

potentially an issue that could grow in prevalence over time. Any change to the legislation 

needs to be more than symbolic and actually be able to lead to prosecutions. More work 

needs to be undertaken to assess the likelihood of a sufficient number of successful 

prosecutions would be. 

Question 16: It would be useful to see direct engagement with children and young people 

on this issue  Last year the Welsh Government commissioned Victim Support Cymru to 

conduct research into the experiences of children and young people in regards to hate 

crime  Unfortunately the work will not be complete in time for this consultation but the 

findings could potentially be considered as part of the next stage of the process. 

In general, children have increased protections under the law. The general category of age 

may introduce confusion about who is covered by the legislation  

Question 17: The Law Commission provides a variety of evidence which clearly 

demonstrates that sex workers are targeted as victims of crimes due to their status, with a 

range of motivations behind this  It is unclear from the consultation paper whether hate crime 

legislation is the most effective way to protect this group of people from this victimisation. 

Introducing sex worker as a hate crime category would require very clear definitions of what 

a sex worker is  Sex work is an occupation which sets it apart from most other aspects of the 

hate crime regime which provides additional protections for those with immutable or intrinsic 

parts of their identity. Extending hate crime laws to this group could be viewed as watering 

down the commitment to those who are unable to change core aspects of their identity  

Question 18: This issue would benefit from further research into the prevalence of the issue. 

A clear definition would need to be developed as part of any recommendation going forward. 

The definition included in 14 68 may unintentional include many other groups which could 

even include common perpetrators of hate crime. This needs careful consideration before 

any proposals for inclusion in the hate crime legislative regime  

Question 19: This would need to be carefully considered as homelessness is a broad 

category and captures not just those sleeping rough, but those in emergency 

accommodation, sofa surfing etc. It is not clear if this recommendation intends to refer to all 

homelessness, or just those sleeping rough or those with a street based life-style. 

  

Although homelessness is (hopefully) a temporary phase in an individual’s life, it is an 

intrinsic part of their identity for that period. Individuals cannot simply chose not to be 

homeless in most cases. Therefore, they are a vulnerable group in need of protection. 



An evidence based approach would clearly be required to understand the level and type of 

crime experienced by those who are homeless, and to understand whether this is due to the 

vulnerability of them and the opportunity to exploit or target because of their lack of housing  

or whether it is routed in a distain for anyone simply because of the characteristic of being 

homeless. 

The consultation paper raises concerns about re-criminalising homeless people who may 

commit crimes against other homeless people due to the extension of the hate crime regime. 

However, it appears unlikely that a court would apply a hate crime sentencing uplift relating 

to the homelessness characteristic if both the victim and perpetrator are homeless  

Question 20: Lack of religious belief is currently included within the scope of current hate 

crime laws. However, in the consultation paper the Law Commission acknowledges the 

argument that apostates did not feel confident in coming forward as victims of religious hate 

crime, and Humanists they engaged with suggested that part of the reason for this was 

limited awareness that current laws covered “lack of” religious belief  

For consistency and to avoid confusion, there is an argument to align the definition of 

religion with the definition of “religion or belief” used in the Equality Act 2010 and Article 9 of 

the ECHR  If someone with a non religious belief (such as Humanists) can be discriminated 

against under the Equality Act 2010, it stands to reason that they should be able to bring a 

case to remedy any hate crime which might be experienced in extreme cases. However 

more research into the full implications of this would be beneficial  Amending the category of 

religion in this way would prevent the need for an additional category of ‘philosophical belief’. 

Question 21: Yes 

Expand: We agree that the legal test applying to both enhanced sentencing and aggravated 

offences should be identical. This would increase understanding and minimise confusion. 

There appears to be no convincing argument in favour of retaining distinctive tests for each. 

Question 22: Yes 

Expand: Yes, we agree that this ‘demonstration of hostility’ proof should be maintained. Hate 

crimes already receive unsatisfactory prosecution and removing this method of proof would 

further undermine this and the confidence of victims to pursue legal remedy  Whether the 

demonstration of hate at the commissioning of the crime aligns to the underlying motivating 

intent is immaterial to the impact of the crime on the victim and wider society  

Question 23: We agree with the reasoning outlined in the consultation paper regarding 

adoption of a slightly widened “hostility or prejudice” test to try to better accord with crimes 

which may be experienced by disabled or older people, where hostility is currently hard to 

prove in a court  The widening of scope is not significant but may be enough to lead to a 

greater level of prosecutions without unjustifiably diluting the purpose of hate crime 

legislation  

Question 24: Other (please expand) 

Expand: The consultation paper puts forward a strong case to retain the model of 

aggravated offences with higher maximum penalties, while acknowledging in doing so it also 

retains the complexity of a dual system of hate crime laws, comprising both aggravated 

offences and enhanced sentencing. It is significant that consultees saw this mechanism as a 

core component of hate crime laws, and telling that stakeholder groups not already protected 

by aggravated offences wanted these mechanisms to cover their characteristics. 



Question 25: Yes 

Expand: The First Minister of Wales, Mark Drakeford’s 2018 leadership manifesto 

[https://skwawkbox org/wp-content/uploads/2018/11/manifesto-english print pdf] included the 

commitment to ‘Press the UK government to recognise LGBT+ hate crime as an aggravated 

offence (in line with race and faith hate crime).’ 

On 17 July 2019, the Deputy Minister and Chief Whip, Jane Hutt MS, wrote to the then 

Home Secretary, Sajid Javid MP, to urge the UK Government to recognise LBGT+ hate 

crime as an aggravated offence. As the Welsh Government did not receive a reply, the 

Deputy Minister and Chief Whip wrote again on 31 October 2019, this time to Home 

Secretary, Priti Patel MP. Following the publication of the National Hate Crime Statistics for 

2018/2019 on 12 October 2019 and increase in reporting across all strands of hate crime, 

the request to UK Government was broadened to recognise hate crime motivated by sexual 

orientation, transgender identity or disability as aggravated offences, bringing them all in line 

with the manner in which racially and religiously motivated hate crimes are prosecuted: 

‘Given the significant rise in recorded hate crimes on the basis of sexual orientation or 

transgender identity in England and Wales, I believe that it is time to ensure we treat these 

crimes with the seriousness which they deserve  It is not acceptable for LGBT+ community 

members to experience prejudice and hatred or for their experiences to be perceived as 

somehow less important. In addition, our concerns are growing around the rise in recorded 

hate crimes affecting disabled people  

The Welsh Government will not tolerate any targeting of victims due to their personal 

characteristics or perceived vulnerability and, therefore, we would also urge you recognise 

disability as an aggravated offence ’ In its response the Home Office referred Welsh 

Government to the Law Commission’s review. 

We, therefore agree with the proposed recommendation contained within this question. 

Question 26: Other (please expand) 

Expand: Extreme care is needed to ensure that these proposals do not conflict with existing 

legislation, or inadvertently undermine or weaken it. 

In relation to question 26, we do not believe a convincing argument has been made that the 

overall number and relative prevalence of hate crime offending as a proportion of an offence 

should be a factor in deciding whether an aggravated version of the offence should be 

created  If a serious hate crime is committed, it should not be relevant whether this happens 

often or not. Consistency across criminal law, the adequacy of existing maximum penalties 

for base offences and whether additional elements of an offence would prove particularly 

burdensome, are all worthy of consideration  

Question 27: Other (please expand) 

Expand: Extreme care is needed to ensure that these proposals do not conflict with existing 

legislation, or inadvertently undermine or weaken it  

In relation to question 27, it is important that communications offences remain consistent. 

We are also aware of the Commission for Countering Extremism Law Review and another 

Law Commission Review which are also looking at communication offences. 

Question 28: Yes 



Expand: Extreme care is needed to ensure that these proposals do not conflict with existing 

legislation, or inadvertently undermine or weaken it. 

For question 28, the creation of aggravated offences for these crimes seems acceptable  

Question 29: Other (please expand) 

Expand: Extreme care is needed to ensure that these proposals do not conflict with existing 

legislation, or inadvertently undermine or weaken it  

For questions 29-31 we consider that more expert opinions from those involved in the 

prosecution of cases and victims themselves need to be consulted carefully  

We would welcome further research into how these proposals would potentially align with 

existing legislation. 

Question 30: Extreme care is needed to ensure that these proposals do not conflict with 

existing legislation, or inadvertently undermine or weaken it. 

For questions 29-31 we consider that more expert opinions from those involved in the 

prosecution of cases and victims themselves need to be consulted carefully  

We would welcome further research into how these proposals would potentially align with 

existing legislation. 

Question 31: Other (please expand) 

Expand: Extreme care is needed to ensure that these proposals do not conflict with existing 

legislation, or inadvertently undermine or weaken it. 

For questions 29 31 we consider that more expert opinions from those involved in the 

prosecution of cases and victims themselves need to be consulted carefully. 

We would welcome further research into how these proposals would potentially align with 

existing legislation  

Question 32: It is clear that the current legislation struggles to capture the intersectionality 

of many hate incidents and this can leave victims feeling unsatisfied about the way the 

incident was handled  Of the two options proposed for reform, we would prefer that the 

‘alternative’ approach was adopted as it presents a simpler and more accurate reflection of 

the intersectional nature of many hate incidents. Often a perpetrator will lack a full 

understanding of racial or religious customs and confuse the terminology when committing a 

crime (for example, a young Sikh male may have a headscarf forcibly removed but the 

perpetrator may call this a hijab during the act) which could make prosecution of the crime 

more difficult  The ‘alternative’ approach would simplify things by not requiring the 

prosecution to fully evidence that it was the religious or racial motivation which led to the 

crime, as long as they could demonstrate that the crime was motivated by hate of protected 

characteristics  As long as outcome of this consultation is that all the proposed protected 

characteristics receive parity in the way they can be prosecuted, the ‘alternative’ model 

would be a welcome improvement  

Question 33: Consultation Questions 33 to 39 

These questions discuss extremely important issues pertaining to the likelihood of securing 

hate crime prosecutions and ensuring fairness to all parties  The Welsh Government has no 

direct role in the sentencing of hate crimes and we are therefore not best placed to offer 

detailed arguments regarding the relative merits of proposals. 



Nevertheless, our work to tackle hate crime has established some key insights which the 

Law Commission should consider when designing final proposals. Firstly, a major reason for 

non reporting of hate crime and attrition rates between reported 

  

cases and successful prosecutions are due to delays and the trauma caused to the victim by 

having to go to Court  Any proposals which are likely to increase delays or traumatic 

courtroom exchanges would not be supported by the Welsh Government. 

Secondly, hate crimes harm individuals and wider society when they are committed. As a 

result, the prosecution of a hate crime against an individual also needs to offer a wider 

protection for the community at large. To achieve this, reforms must ensure parity across the 

protected characteristics and ensure that the hate motivation for a prosecuted offence 

appears on the criminal record of a perpetrator  This fair labelling of the crime will offer 

protections to the wider group to which the victim belongs through future criminal records 

checks undertaken for the perpetrator  

Finally, it is crucial that hate crime laws are well understood by all and their existence is 

supported by the wider community. Dilution of the protected characteristics which are 

covered by the legislation or unintentional inclusion of groups such as paedophiles will 

undermine the confidence of the public and victims, and must therefore be avoided. The 

rationale for including a residual category is understood but is not necessary to ensure the 

legislation keeps pace with societal shifts  a Hate Crime Act could include a power to 

enable the Secretary of State to add to the list of protected characteristics via secondary 

legislation and judges who felt that the law was no longer catering for a particular category 

could draw the Security of State’s attention to this fact  This power should not enable the 

removal of categories of protected characteristics by subordinate legislation. 

Whilst a consultation question was not asked about the reporting of a hate crime sentencing 

uplift on the Police National Computer database, we are pleased to read that this will be 

implemented. 

Question 34: Consultation Questions 33 to 39 

These questions discuss extremely important issues pertaining to the likelihood of securing 

hate crime prosecutions and ensuring fairness to all parties. The Welsh Government has no 

direct role in the sentencing of hate crimes and we are therefore not best placed to offer 

detailed arguments regarding the relative merits of proposals  

Nevertheless, our work to tackle hate crime has established some key insights which the 

Law Commission should consider when designing final proposals. Firstly, a major reason for 

non reporting of hate crime and attrition rates between reported 

  

cases and successful prosecutions are due to delays and the trauma caused to the victim by 

having to go to Court  Any proposals which are likely to increase delays or traumatic 

courtroom exchanges would not be supported by the Welsh Government. 

Secondly, hate crimes harm individuals and wider society when they are committed. As a 

result, the prosecution of a hate crime against an individual also needs to offer a wider 

protection for the community at large. To achieve this, reforms must ensure parity across the 

protected characteristics and ensure that the hate motivation for a prosecuted offence 

appears on the criminal record of a perpetrator  This fair labelling of the crime will offer 



protections to the wider group to which the victim belongs through future criminal records 

checks undertaken for the perpetrator. 

Finally, it is crucial that hate crime laws are well understood by all and their existence is 

supported by the wider community. Dilution of the protected characteristics which are 

covered by the legislation or unintentional inclusion of groups such as paedophiles will 

undermine the confidence of the public and victims, and must therefore be avoided  The 

rationale for including a residual category is understood but is not necessary to ensure the 

legislation keeps pace with societal shifts  a Hate Crime Act could include a power to 

enable the Secretary of State to add to the list of protected characteristics via secondary 

legislation and judges who felt that the law was no longer catering for a particular category 

could draw the Security of State’s attention to this fact. This power should not enable the 

removal of categories of protected characteristics by subordinate legislation  

Whilst a consultation question was not asked about the reporting of a hate crime sentencing 

uplift on the Police National Computer database, we are pleased to read that this will be 

implemented. 

Question 35: Consultation Questions 33 to 39 

These questions discuss extremely important issues pertaining to the likelihood of securing 

hate crime prosecutions and ensuring fairness to all parties. The Welsh Government has no 

direct role in the sentencing of hate crimes and we are therefore not best placed to offer 

detailed arguments regarding the relative merits of proposals  

Nevertheless, our work to tackle hate crime has established some key insights which the 

Law Commission should consider when designing final proposals. Firstly, a major reason for 

non reporting of hate crime and attrition rates between reported 

  

cases and successful prosecutions are due to delays and the trauma caused to the victim by 

having to go to Court  Any proposals which are likely to increase delays or traumatic 

courtroom exchanges would not be supported by the Welsh Government. 

Secondly, hate crimes harm individuals and wider society when they are committed. As a 

result, the prosecution of a hate crime against an individual also needs to offer a wider 

protection for the community at large. To achieve this, reforms must ensure parity across the 

protected characteristics and ensure that the hate motivation for a prosecuted offence 

appears on the criminal record of a perpetrator  This fair labelling of the crime will offer 

protections to the wider group to which the victim belongs through future criminal records 

checks undertaken for the perpetrator  

Finally, it is crucial that hate crime laws are well understood by all and their existence is 

supported by the wider community. Dilution of the protected characteristics which are 

covered by the legislation or unintentional inclusion of groups such as paedophiles will 

undermine the confidence of the public and victims, and must therefore be avoided  The 

rationale for including a residual category is understood but is not necessary to ensure the 

legislation keeps pace with societal shifts  a Hate Crime Act could include a power to 

enable the Secretary of State to add to the list of protected characteristics via secondary 

legislation and judges who felt that the law was no longer catering for a particular category 

could draw the Security of State’s attention to this fact  This power should not enable the 

removal of categories of protected characteristics by subordinate legislation. 



Whilst a consultation question was not asked about the reporting of a hate crime sentencing 

uplift on the Police National Computer database, we are pleased to read that this will be 

implemented  

Question 36: Other (please expand) 

Expand: Consultation Questions 33 to 39 

These questions discuss extremely important issues pertaining to the likelihood of securing 

hate crime prosecutions and ensuring fairness to all parties. The Welsh Government has no 

direct role in the sentencing of hate crimes and we are therefore not best placed to offer 

detailed arguments regarding the relative merits of proposals  

Nevertheless, our work to tackle hate crime has established some key insights which the 

Law Commission should consider when designing final proposals. Firstly, a major reason for 

non reporting of hate crime and attrition rates between reported 

  

cases and successful prosecutions are due to delays and the trauma caused to the victim by 

having to go to Court  Any proposals which are likely to increase delays or traumatic 

courtroom exchanges would not be supported by the Welsh Government. 

Secondly, hate crimes harm individuals and wider society when they are committed. As a 

result, the prosecution of a hate crime against an individual also needs to offer a wider 

protection for the community at large. To achieve this, reforms must ensure parity across the 

protected characteristics and ensure that the hate motivation for a prosecuted offence 

appears on the criminal record of a perpetrator  This fair labelling of the crime will offer 

protections to the wider group to which the victim belongs through future criminal records 

checks undertaken for the perpetrator  

Finally, it is crucial that hate crime laws are well understood by all and their existence is 

supported by the wider community. Dilution of the protected characteristics which are 

covered by the legislation or unintentional inclusion of groups such as paedophiles will 

undermine the confidence of the public and victims, and must therefore be avoided. The 

rationale for including a residual category is understood but is not necessary to ensure the 

legislation keeps pace with societal shifts  a Hate Crime Act could include a power to 

enable the Secretary of State to add to the list of protected characteristics via secondary 

legislation and judges who felt that the law was no longer catering for a particular category 

could draw the Security of State’s attention to this fact  This power should not enable the 

removal of categories of protected characteristics by subordinate legislation. 

Whilst a consultation question was not asked about the reporting of a hate crime sentencing 

uplift on the Police National Computer database, we are pleased to read that this will be 

implemented. 

Question 37: Other (please expand) 

Expand: Consultation Questions 33 to 39 

These questions discuss extremely important issues pertaining to the likelihood of securing 

hate crime prosecutions and ensuring fairness to all parties  The Welsh Government has no 

direct role in the sentencing of hate crimes and we are therefore not best placed to offer 

detailed arguments regarding the relative merits of proposals. 



Nevertheless, our work to tackle hate crime has established some key insights which the 

Law Commission should consider when designing final proposals. Firstly, a major reason for 

non reporting of hate crime and attrition rates between reported 

  

cases and successful prosecutions are due to delays and the trauma caused to the victim by 

having to go to Court  Any proposals which are likely to increase delays or traumatic 

courtroom exchanges would not be supported by the Welsh Government. 

Secondly, hate crimes harm individuals and wider society when they are committed. As a 

result, the prosecution of a hate crime against an individual also needs to offer a wider 

protection for the community at large. To achieve this, reforms must ensure parity across the 

protected characteristics and ensure that the hate motivation for a prosecuted offence 

appears on the criminal record of a perpetrator  This fair labelling of the crime will offer 

protections to the wider group to which the victim belongs through future criminal records 

checks undertaken for the perpetrator  

Finally, it is crucial that hate crime laws are well understood by all and their existence is 

supported by the wider community. Dilution of the protected characteristics which are 

covered by the legislation or unintentional inclusion of groups such as paedophiles will 

undermine the confidence of the public and victims, and must therefore be avoided. The 

rationale for including a residual category is understood but is not necessary to ensure the 

legislation keeps pace with societal shifts  a Hate Crime Act could include a power to 

enable the Secretary of State to add to the list of protected characteristics via secondary 

legislation and judges who felt that the law was no longer catering for a particular category 

could draw the Security of State’s attention to this fact  This power should not enable the 

removal of categories of protected characteristics by subordinate legislation. 

Whilst a consultation question was not asked about the reporting of a hate crime sentencing 

uplift on the Police National Computer database, we are pleased to read that this will be 

implemented. 

Question 38 Part 1: Consultation Questions 33 to 39 

These questions discuss extremely important issues pertaining to the likelihood of securing 

hate crime prosecutions and ensuring fairness to all parties. The Welsh Government has no 

direct role in the sentencing of hate crimes and we are therefore not best placed to offer 

detailed arguments regarding the relative merits of proposals  

Nevertheless, our work to tackle hate crime has established some key insights which the 

Law Commission should consider when designing final proposals. Firstly, a major reason for 

non reporting of hate crime and attrition rates between reported 

  

cases and successful prosecutions are due to delays and the trauma caused to the victim by 

having to go to Court  Any proposals which are likely to increase delays or traumatic 

courtroom exchanges would not be supported by the Welsh Government. 

Secondly, hate crimes harm individuals and wider society when they are committed. As a 

result, the prosecution of a hate crime against an individual also needs to offer a wider 

protection for the community at large. To achieve this, reforms must ensure parity across the 

protected characteristics and ensure that the hate motivation for a prosecuted offence 

appears on the criminal record of a perpetrator  This fair labelling of the crime will offer 



protections to the wider group to which the victim belongs through future criminal records 

checks undertaken for the perpetrator. 

Finally, it is crucial that hate crime laws are well understood by all and their existence is 

supported by the wider community. Dilution of the protected characteristics which are 

covered by the legislation or unintentional inclusion of groups such as paedophiles will 

undermine the confidence of the public and victims, and must therefore be avoided  The 

rationale for including a residual category is understood but is not necessary to ensure the 

legislation keeps pace with societal shifts  a Hate Crime Act could include a power to 

enable the Secretary of State to add to the list of protected characteristics via secondary 

legislation and judges who felt that the law was no longer catering for a particular category 

could draw the Security of State’s attention to this fact. This power should not enable the 

removal of categories of protected characteristics by subordinate legislation  

Whilst a consultation question was not asked about the reporting of a hate crime sentencing 

uplift on the Police National Computer database, we are pleased to read that this will be 

implemented. 

Question 38 Part 2:  

Question 39: Other (please expand) 

Expand: Consultation Questions 33 to 39 

These questions discuss extremely important issues pertaining to the likelihood of securing 

hate crime prosecutions and ensuring fairness to all parties  The Welsh Government has no 

direct role in the sentencing of hate crimes and we are therefore not best placed to offer 

detailed arguments regarding the relative merits of proposals. 

Nevertheless, our work to tackle hate crime has established some key insights which the 

Law Commission should consider when designing final proposals. Firstly, a major reason for 

non reporting of hate crime and attrition rates between reported 

  

cases and successful prosecutions are due to delays and the trauma caused to the victim by 

having to go to Court. Any proposals which are likely to increase delays or traumatic 

courtroom exchanges would not be supported by the Welsh Government  

Secondly, hate crimes harm individuals and wider society when they are committed. As a 

result, the prosecution of a hate crime against an individual also needs to offer a wider 

protection for the community at large  To achieve this, reforms must ensure parity across the 

protected characteristics and ensure that the hate motivation for a prosecuted offence 

appears on the criminal record of a perpetrator. This fair labelling of the crime will offer 

protections to the wider group to which the victim belongs through future criminal records 

checks undertaken for the perpetrator. 

Finally, it is crucial that hate crime laws are well understood by all and their existence is 

supported by the wider community  Dilution of the protected characteristics which are 

covered by the legislation or unintentional inclusion of groups such as paedophiles will 

undermine the confidence of the public and victims, and must therefore be avoided. The 

rationale for including a residual category is understood but is not necessary to ensure the 

legislation keeps pace with societal shifts  a Hate Crime Act could include a power to 

enable the Secretary of State to add to the list of protected characteristics via secondary 

legislation and judges who felt that the law was no longer catering for a particular category 



could draw the Security of State’s attention to this fact. This power should not enable the 

removal of categories of protected characteristics by subordinate legislation. 

Whilst a consultation question was not asked about the reporting of a hate crime sentencing 

uplift on the Police National Computer database, we are pleased to read that this will be 

implemented. 

Question 40: No 

Expand: We are aware that the Law Commission is also undertaking another piece of work 

looking specifically at communication offences, whilst the Commission for Countering 

Extremism is undertaking a Law Review which strays into similar territory  It is crucial that 

the recommendations from the three reviews align, as far as possible, and do not undermine 

each other in any way whilst maintaining their specific focus on hate crime, extremism and 

other issues respectively. 

The consultation paper does not make a convincing argument of the need to extend the 

stirring up offences to cover ‘all material’ as only one example of a potential gap is 

mentioned and possible alternative solutions are identified  The paper suggests that the 

harm is that cartoons may incite hatred and not just offend but more exploration of this point 

is needed  would this incitement be captured within written material alongside the cartoon? 

We would welcome further exploration of this issue. 

Question 41: Not Answered 

Expand: The proposed changes modernise the Act to ensure that online communications 

are captured. Much hateful content is currently conveyed in this way which makes this 

change useful. 

We are aware that the Law Commission is also undertaking another piece of work looking 

specifically at communication offences, whilst the Commission for Countering Extremism is 

undertaking a Law Review which strays into similar territory. It is crucial that the 

recommendations from the three reviews align, as far as possible, and do not undermine 

each other in any way whilst maintaining their specific focus on hate crime, extremism and 

other issues respectively. 

Question 42: Other (please expand) 

Expand: No comments. 

[We are aware that the Law Commission is also undertaking another piece of work looking 

specifically at communication offences, whilst the Commission for Countering Extremism is 

undertaking a Law Review which strays into similar territory. It is crucial that the 

recommendations from the three reviews align, as far as possible, and do not undermine 

each other in any way whilst maintaining their specific focus on hate crime, extremism and 

other issues respectively.] 

Question 43 Part 1: Social media platforms such as Facebook, Twitter, Youtube, Gab, 

4chan etc. are a primary channel for the dissemination of lots of online hate  This can take 

the form of direct bullying, promotion of harmful stereotypes and tropes, the normalisation of 

dehumanising language, the development of radicalising ‘echo chambers’, and the 

undermining of public trust in democratic institutions through ‘fake news’ and conspiracy 

theories. The online sphere is trans national and, as such, effective rules and behaviour 

norms cannot be unilaterally imposed by any national government  

  



Nevertheless, the Law Commission should propose a set of principles which would be 

recommended for the UK Government to seek supranational agreement upon and seek 

agreement from social media companies to allow their operation in each legal jurisdiction  

The principles would seek minimum standards for editorial policies, moderation and 

penalties associated with the dissemination of hate on their platforms. This would need to 

include measures which ensure algorithms seek to identify and hide abusive comment, 

before being reviewed by human moderators, as well as providing avenues for other 

platform users to report unlawful material, with clear definitions and reasonable timescales 

for response  Decisions taken by human moderators should be peer reviewed with 

disagreements sent to an external scrutiny panel comprised of hate crime experts (including 

victims) to assess whether the standards have been upheld or whether a revision to 

guidance and/or processes are required  Should these standards repeatedly not be met, the 

social media company should be held criminally responsible with penalties imposed based 

upon a percentage of turnover in the relevant legal jurisdiction  

We are aware that the Law Commission is also undertaking another piece of work looking 

specifically at communication offences, whilst the Commission for Countering Extremism is 

undertaking a Law Review which strays into similar territory. It is crucial that the 

recommendations from the three reviews align, as far as possible, and do not undermine 

each other in any way whilst maintaining their specific focus on hate crime, extremism and 

other issues respectively  

Question 43 Part 2: The ‘actual knowledge’ defence may need to be tweaked because the 

hypothetical example given in the consultation paper implies that ‘X’ does have knowledge 

that ‘Y’ is disseminating material likely to be unlawful  It is unclear why a conviction was not 

possible in this case. 

Question 44: We do not offer comments other than to say that no reform should raise the 

bar of prosecution of hate crimes from where it currently rests  Those involved in the 

prosecution of hate crimes and defence of the accused would be better placed to offer their 

views  

Question 45: Yes 

Question 45 Part 1: We agree with the proposal to treat the intention to stir up hatred 

differently from the use of words or behaviour likely to stir up hatred. We often see examples 

of those who understand the law and moderate their behaviour or words to ensure their 

framing of an issue does not meet the threshold of conviction. 

Question 46: Yes 

Expand: We broadly agree with the proposed wording contained within the consultation 

paper. 

Question 47: Yes 

Expand: We agree with the Law Commission’s proposal  Whilst removing the word ‘insulting’ 

from the law in relation to racial hate crimes could be seen as a watering down of provisions, 

the evidence from the Crown Prosecution Service that no hate crimes prosecutions had 

relied on that particular word is reassuring  The move towards parity of provisions between 

the protected characteristics means that the removal of the word ‘insulting’ would reassure 

those who fear that legitimate criticism of religion may be within scope of hate crimes in 

future. The proposed simplification of stirring up hatred provisions proposed above should 

also ensure there is no weakening of provisions in practice. 



Question 47 Part 2:  

Question 48: Yes 

Expand: Yes, we agree  as previously mentioned, we support parity across the protected 

characteristics. 

Question 49: Yes 

Expand: We agree with parity across the protected characteristics, subject to our answers 

earlier in this paper relating to the protection of those falling within the ‘sex’ and ‘gender 

identity’ categories under hate crime protections  

Question 50: As stated in the response to question 32, often a perpetrator will lack a full 

understanding of racial or religious customs and confuse the terminology when committing a 

crime which could make prosecution of the crime more difficult. The proposal in question 50 

would simplify things by not requiring the prosecution to fully evidence that it was the 

religious or racial motivation which led to the crime, as long as they could demonstrate that 

the crime was motivated by hate of protected characteristics. As long as outcome of this 

consultation is that all the proposed protected characteristics receive parity in the way they 

can be prosecuted, the proposal in question 50 would be a welcome improvement. 

Question 51: Yes 

Expand: We agree with the proposal to remove this exemption from the legislation. The 

current exemption does not sufficiently consider the circumstances of those from different 

backgrounds who may be unrelated but share a house  Similarly, it does not consider the 

potential harm which may come to carers, social workers, healthcare professionals or others 

from diverse backgrounds who may need to visit the perpetrator in their home. Finally, the 

current legislation does not specify that the exemption covers only the home of the 

perpetrator – in fact, they could be visiting the homes of victims and engaging in abusive 

behaviour which might be protected under the law. Removing the exemption would not 

prevent an individual from expressing themselves in their own home but there would be 

potential consequences if others were later harmed by this. 

Question 52: Yes 

Expand: We agree that the current protections in sections 29J and 29JA should apply under 

the new offence and that they should be extended to give parity to the additional 

  

protected characteristics  However, we believe more work is required to identify additional 

protections which should be covered under these provisions. This is likely to be an extremely 

controversial piece of work but also have a chilling effect on free speech if too narrowly 

defined or undermine the effectiveness of the legislation if too broadly defined  Rather than 

specify particular subjects which are considered to be worthy of debate, it may be better to 

try to refine the common threads identified in paragraph 18 274 of the consultation paper to 

develop a framework for legitimate debate which has limited scope but is flexible as societal 

attitudes change. 

Question 52 Part 2:  

Question 53: As previously stated, we favour parity under the new legislation for protected 

characteristics. It therefore follows that 29J and 29JA protections should be considered with 

the racial hatred offences  However, we would reject the approach proposed in the 



consultation paper and instead encourage further work aligned with the approach we set out 

in our answer to question 52. 

Question 54: Yes 

Expand: Yes, we agree. 

Question 55 Part 1: We believe that the current exemptions for reports and Parliamentary 

and court proceedings should be maintained  

Question 55 Part 2:  

Question 56: Yes 

Expand: Yes, we agree that this offence should be retained  

Question 57: Yes 

Expand: We agree with the proposal to extend the offence to the other protected 

characteristics which we have discussed in this consultation response  Football chanting is 

different to many other types of public order offences in the sense that this is group 

behaviour targeted towards an individual with a protected characteristics (or perceived to 

have a protected characteristic), or towards an opposition team who are perceived to have 

an association with a group which share a protected characteristic. This is not acceptable, 

whether racist, homophobic, anti- Semitic or otherwise  

Question 57 Part 2:  

Question 58: The extension of the provisions to include gestures and missile throwing are 

welcome, though they will need to be defined as somehow connected to the protected 

characteristic being targeted  Non-hate crime offences exist to prosecute generalised missile 

throwing but there will need to be an evidential basis greater than simply the target of the 

throwing possessing a protected characteristic to secure a hate crime prosecution  

Question 59: We agree with this proposal. 

Question 60: Yes, we agree with this proposal. 

Question 61: The Welsh Government is not well placed to comment on the appropriateness 

of maximum fines. The views of those prosecuting hate crimes (to ensure consistency with 

offences in other settings) and the experiences of victims (to understand whether the 

maximum fine matches the impact on the victim) are more appropriate sources to respond  

Question 62: The Welsh Government has previously created commissioner roles, including 

the Welsh Language Commissioner, the Older People's Commissioner for Wales, the 

Children’s Commissioner for Wales and Future Generations Commissioner for Wales  The 

commissioners have provided an independent voice and have been a champion, raising 

awareness in each area and pushing for change and improvement. We are therefore familiar 

with the potential benefits of Commissioner roles to address major issues and drive change  

However, it appears that a Hate Crime Commissioner may duplicate the roles of several 

Government Departments and organisations and potentially introduce more confusion. In 

Wales, the Welsh Government takes an active role in convening the Hate Crime Criminal 

Justice Board Cymru, which brings together the Police Forces, Police and Crime 

Commissioners, Victim Support and Third Sector partners to oversee hate crime policy 

development  Furthermore, we fund the Wales National Hate Crime Report and Support 

Centre which offers bespoke support to all hate crime victims. It is hard to see how the 



introductions of a new Hate Crime Commissioner would not undermine or duplicate the work 

we have in place. 

That being said, it is clear that more work is required to ensure hate crime is properly 

understood by victims, perpetrators are discouraged, crimes are recorded correctly and 

victims are supported effectively. Additional resources to aid this work would be gratefully 

received and £1m per annum (consultation paper estimated costs of a Commissioner) 

shared between the Home Office and Welsh Government could help with this work. 

  

Further discussion and consideration would be required in regard to the territorial remit of a 

Hate Crime Commissioner in relation to Devolved Administrations, the need and reasoning 

behind appointing one, and the associated resource involved  

 

Name:  

Name of Organisation:  

Personal/On behalf of the Organisation: Personal response 

Confidentiality Request:  

Question 1: No 

Expand: I do not support the creation of a single Hate Crime Act.  I do not accept that the 

protected characteristics should all be dealt with in the same way. I think the general should 

be able to deal with the criminal activity which comes within the purview of hate crime laws  I 

consider hate crime laws to be generally ii considered and il liberal  They infringe free 

speech.   

In my opinion the majority of so called hate crimes are relatively trivial  There seems to be an 

inability to distinguish between genuinely murderous hate and people being told facts they 

don’t want to hear. 

Question 2: Yes 

Expand: I do agree with the proposal that the law should specify the protected 

characteristics. 

Question 3: No 

Expand: I do not agree that the three criterion of demonstrable need, additional harm and 

suitability are a useful framework by which to decide what should be considered a hate 

crime   The demonstration of need cited in this consultation document is based on very small 

samples sizes.  

Women are half the population, subjected to violence and a multitude of other crimes. We 

are not currently a protected group  The current state of the law is that a transgender man 

who identifies as female has more rights than an actual woman. The proposals in this 

consultation would make that situation considerably worse   

The transgender community is possibly 1 or 2 of the population and yet transgender status is 

already a protected characteristic.  

Older people are routine preyed upon and they are not a protected group either   



Hate crimes law is being used for social engineering (i.e. creating a certain political 

landscape) rather than to protect victims of crime. 

Question 4: I do not agree with the proposal that race should include migration or asylum 

seeker status. 

Question 5: Yes 

Expand: I do agree with the proposal to retain the current definition of religion  

Question 6: Yes 

Expand: I do agree with the proposal that sectarian groups should not be included within the 

definition of religion  

Question 7: In my opinion, asexuality should be included within the definition of sexual 

orientation  

Question 8: No 

Question 8 Part 1: I do not agree that the definition of transgender should be amended in 

the manner proposed in paragraph 11 89  

Question 8 Part 2: No 

Expand: I do not agree with proposal made in paragraph 11.90. 

Question 8 Part 3:  

Question 9: In my opinion, the current definition of disability should be retained. 

Question 10: I do not have any views on this question. 

Question 11: No 

Expand: I do not agree that gender or sex should become a protected characteristic  As 

regards, sex  there is a tidal wave of violence against women and girls. The existing law 

should be able to deal with it but is not  The police are unable to protect actual women and 

girls. They are however keen to tackle “transmisogny”.  

The proposals in this consultation document will make it a hate crime for women to describe 

our lives in ways that exclude transgender men who identify as female   

I don’t have any views about gender specific “carve outs” are needed as I hope that none of 

these proposals are enacted into law.  

FGM, and forced marriage are already illegal  The law is not enforced due to fears around 

cultural practises.  

As regards gender  only transgender people and the public sector recognise the concept of 

gender  Most people think that gender is just another way to refer to biological sex  The only 

people who will benefit from gender being made a protected characteristic are transgender 

men. 

Question 11 Part 2:  

Question 12: In my opinion, neither sex nor gender should become a protected 

characteristic. 

Question 13: No 



Expand: I do not agree with the proposal that women should become a protected 

characteristic. The transgender lobby will not allow the word women to be confined to 

biological women  The provision will become a) meaningless and b) unworkable  

Question 14: No 

Expand: I do not agree with the proposal that sex or gender should become a protected 

characteristic. As noted above, any extension of hate crime legislation to sex or gender will 

benefit transgender men. 

Question 15: I do support a proposal that age (confined to older people i.e. those aged over 

70) should become a new protected characteristic    

I do not support age in relation to young people becoming a protected characteristic.  

I would support the creation of a very specific offence of “taking advantage of the frailty and 

vulnerability of someone due to their age, for monetary gain” being added to the statute 

book. 

Question 16: I agree with the proposal that age related hate crime protection should be 

confined to older people, however defined  In my opinion, the protected characteristic should 

be confined to people over 70. 

Question 17: In my opinion, sex workers should not form the basis of a to the list of 

protected characteristic. For the most part these people are women, many of whom have 

multiple problems. Many have been trafficked to the UK. The general law should be able to 

deal with these issues  There are already laws against human trafficking  The current laws 

are failing to deal effectively with these problems   I don’t accept that making offences 

against sex workers a hate crime will help in any way. 

Question 18: In my opinion, “alternative sub cultures” should not form the basis of a new 

protected characteristic. . 

Question 19: In my opinion, people experiencing homelessness should not for the basis of a 

new protected characteristic. 

Question 20: In my opinion, philosophical beliefs should not form the basis of a new 

protected characteristic. 

Question 21: No 

Expand: I do not agree with the proposal set out in paragraph 15.25. I do not see any reason 

why the protected characteristics should be treated in the same way.  In my opinion, 

enhanced sentencing should be an option in relation to some protected characteristics but 

not others. 

Question 22: Other (please expand) 

Expand: I don’t any strong view on the proposal in paragraph 15 35  

Question 23: I don’t agree with all the protected characteristics being dealt with in the same 

way. It therefore follows I do not support the proposal in paragraph 15.102. What is 

prejudice? Women who do not believe that transgender men are women, will be accused of 

prejudice/transphobia. It is happening already and will get worse if the proposals in this 

consultation document are enacted into law  

Question 24: Yes 



Expand: I agree with the proposal in paragraph 16.35. 

Question 25: Other (please expand) 

Expand: I do not object to a proposal to extend aggravated offences to the protected 

characteristic of disability.  

I do not agree with the proposal in paragraph 16.39 that the characteristics to which 

aggravated offences apply should be extended to sexual orientation, transgender, non

binary or intersex identity.  

As regards sexual orientation and transgender, I believe that the law in relation to these 

characteristics is adequate   

As regards, non-binary and intersex, I do not believe that these issues should become 

protected characteristics   

As I have stated elsewhere, I believe that there should old age should be a protected 

characteristic. 

Question 26: No 

Expand: I do not agree with the proposal in paragraph 16.55. 

Question 27: No 

Expand: I do not agree with the proposal in paragraph 16 61  

Question 28: Other (please expand) 

Expand: I do not have a strong view about the proposal in paragraph 16.75. I am not sure 

what the point of the proposal is  I assume mainly to signal disapproval   

I do agree with the proposal at paragraph 16.76. 

Question 29: Other (please expand) 

Expand: I do not have a view on the proposal set out in paragraph 16 81  

Question 30: The data in this consultation document shows that older people and disabled 

people are preyed on for financial gain. I therefore support the creation of an aggravated 

offence in relation to these two protected characteristics only  

Question 31: Other (please expand) 

Expand: The vast majority of sexual offences are committed by men against women. The 

general law should be able to deal with it  This consultation document documents 

recommends that women should become a protected characteristic. As I have said, I fail to 

see what that will add. The logic of this consultation document is surely that sexual offences 

against women should be treated as hate crimes   I don’t see any proposals in this 

consultation document which will actually make life better for women. The focus all seems to 

be on protecting people from unpleasant comments  

Question 32: I do not have a view on this question other than to day that I very much hope 

that matters such as homelessness, being a sex worker or being non-binary do not become 

protected characteristics  

Question 33: I take the view that the maximum sentences are adequate given that there are 

plans to significantly expand the number of protected characteristics and the fact that many 



“hate crimes” are in fact quite trivial.  The religious  hate crimes does not seem to work both 

ways  I would be very interested to know how often a Muslim is prosecuted for prejudice or 

hostility against Christians  I would also suggest that the grooming offences committed 

against white girls many of whom have been in care, is a hate crime. Many of the survivors 

take that I view and I share it. I am aware that I have said that I don’t think that gender or sex 

should be protected characteristics  for the simple reason that it won’t make any material 

difference.  

This entire exercise is simply about imposing a liberal world view on the public  

Question 34: In my opinion, where the prosecution has the option to prosecute the base 

offence and the aggravated offence, opt for the latter and fail, the court should not have the 

option to convict for the base offence  

Question 35: I don’t have a view on this question. 

Question 36: Other (please expand) 

Expand: I don’t have a view on this question  

Question 37: Yes 

Expand: I agree with the proposal in paragraph 17.77 that if aggravation has been proven, 

that it should be stated in open court  

Question 38 Part 1: I do not have a view on this question other than to say that I don’t 

agree with all the protected characteristics being treated the same.  I don’t support the 

creation of any new protected characteristics other than one relating to old age  

Question 38 Part 2:  

Question 39: Yes 

Expand: I agree with the proposal in paragraph 17 110 that the court should not be able to 

apply an enhanced sentence for the base offence if the option to prosecute an aggravated 

offence was not taken. 

Question 40: No 

Expand: I do not agree with the proposal that that the stirring up offences should apply to all 

material. I think there should be scope for plays and broadcasts to explore complex issue or 

indeed to depict people expressing views the liberal elite may not agree with    

I don’t accept that people try to “stir up hatred on the basis of sexual orientation. And if it is 

going on, it is mainly Muslims that are doing it. The last 20 years have also made it plain that 

material circulates in Muslim communities which encourages hatred of non Muslims  For 

some unknown reason, no one seems interested in this.  

I don’t accept that people seek to stir up hatred of transgender people as a group. I think 

people merely, express the view which I share that people cannot change sex and 

transgender men are men. That of course is the position under the Equality Act 2010. 

Question 41: No 

Expand: I do not agree with the proposal set out at paragraph 18.92. 

Question 42: Other (please expand) 

Expand: I don’t have a view on the proposal in paragraph 18 101  



Question 43 Part 1: I think the whole issue of platform liability needs further consideration 

outwith this current consultation. That it seems to me would be a useful exercise. This 

current consultation on hate crimes  when there is no obvious sign that the proposals will 

be adopted by government - does not strike me as a terribly useful exercise. I hope any 

government which does attempt to adopt the proposals in this consultation document 

encounters the same level of opposition as we have seen to the Hate Crime Bill in Scotland  

Question 43 Part 2:  

Question 44: I don’t have a view on this question other than to repeat my opposition to the 

creation of more protected characteristics and to them all being treated in the same way  

Question 45: Other (please expand) 

Question 45 Part 1: I don’t have a view on this question other than general opposition to 

any proposal to extend the “stirring up offences” to the protected characteristic of 

transgender or disability. 

Question 46: No 

Expand: I do not agree with the proposal set out in paragraph 18 197  

Question 47: No 

Expand: I do not agree with the proposals set out in paragraph 18 208 or paragraph 18 210  

As noted already, I don’t accept that people try to stir up hatred against on the basis of 

disability, transgender or sexual orientation. I certainly do not want to see these provisions 

apply to any new category of protected characteristics   

Transgender rights activists are already trawling through the social media accounts of 

women’s rights campaigners and reporting them to the police. The police keep data on 

people and do not disclose that a report has been made   A matter which will shortly be the 

subject of a judicial review. These laws need to be reined in, not further expanded. 

Question 47 Part 2:  

Question 48: No 

Expand: I do not agree with the proposal set out in paragraph 18.225 that the offence of 

stirring up hatred should be extended to disability or transgender status. As regards, the 

latter, the transgender will simply seek to have someone with a large social media 

followership such as JK Rowling prosecuted under this provision. As I have maintained 

throughout, the main beneficiary of any plans to extend hate crime laws will be transgender 

men   

I don’t accept that significant numbers of people are trying to trying to stir up hatred against 

disabled people.  

There is no reason why all the protected characteristics should be treated the same  

Question 49: No 

Expand: I do not agreed with the proposal set out in paragraph 18.240. I don’t accept that 

people try to stir up hatred against women  I think there is misogyny everywhere, but that is 

slightly different from stirring up hatred of women. There does not seem to be a proposal to 

make use of the term terf a hate crime   



The only beneficiary of a proposal to extend the stirring up offences to gender are 

transgender men who will use the provisions to harass women even more than they are 

already  

Question 50: It seems sensible that the prosecution should have to show that a hate crime 

has been committed in relation to a specific protected characteristic. 

Question 51: No 

Expand: I cannot stress strongly enough my opposition to the proposal set out in 18.256 to 

remove the dwelling exemption as regards stirring up offences  

Question 52: Yes 

Expand: I agree with the proposal in paragraph 18.277 that the current free speech 

exemptions should remain. Similar protections should be extended to transgender identity, 

disability and sex or gender  As noted above, I do not accept that people seek to stir up 

hatred in relation to these matters. 

Question 52 Part 2:  

Question 53: I don’t have a view on this question. 

Question 54: Other (please expand) 

Expand: I don’t have a view on this question  

Question 55 Part 1: I do agree that the current exemptions for parliamentary and court 

proceedings should remain. Academic and scientific journals should benefit from a similar 

exemption  

Question 55 Part 2:  

Question 56: Yes 

Expand: I do agree that racist chanting should remain an offence separate from the Public 

Order Act 1986. 

Question 57: No 

Expand: I do not agree with the proposal set out in paragraph 19 48 that the offence of 

indecent or racist chanting at football matches should be extended to sexual orientation.  

I have among other things been a football steward. I don’t have recent experience in that 

role  I do not believe that the football offences should be extended to other protected 

characteristics.  

I do not see any merit in amending the section 3 offence to association and perceived 

characteristics  

Question 57 Part 2:  

Question 58: I do agree with the proposal set out in paragraph 19.58 that the offence in 

section 3 of the Football (Offences) Act 1991 should be extended to gestures and missile 

throwing. 

Question 59: I do agree that the section 3 offence should be extended to travel to and from 

designated football matches. 



Question 60: I do not agree that the section 3 offence should be amended to include 

association and perceived characteristics. 

Question 61: I think the level 3 fine is adequate for a first or second offence  I would agree 

that it should be stronger for repeat offenders. 

Question 62: I do not support the creation of the post of Hate Crime Commissioner. There 

are two groups who need more protection, namely older people and disabled people  

However, I have no doubt that the main focus of the Hate Crime Commissioner’s attention 

would be on hate crimes against transgender people. 

 

Name: Joanna Williams 

Name of Organisation: Civitas 

Personal/On behalf of the Organisation: Response on behalf of organisation 

Confidentiality Request:  

Question 1: No 

Expand: The Law Commission notes that, a ‘flurry of legislative activity has resulted in a 

significant volume of hate crime laws,’ meaning ‘England and Wales has one of the most 

comprehensive hate crime reporting and recording systems in the world ’ This has created a 

situation where laws are, ‘overly complex and draw arbitrary distinctions between the 

different communities they protect.’ 

Bringing hate crime laws together into one single Hate Crime Act is presented as a means of 

‘tidying up’ current legal complexities and doing away with arbitrary distinctions between 

groups offered special protections. However, the Commission’s proposals suggest that, 

when put into practice, the creation of one single Hate Crime Act will involve a significant 

expansion of existing legislation as definitions of hatred are expanded and the number of 

groups offered additional legal protections are increased. In this way, it is disingenuous to 

describe the proposed creation of a single act as merely a ‘tidying up’ exercise   

The Commission assumes that one important purpose of hate-crime law is to educate the 

public. The consultation proposes that ‘gender or sex should be a protected characteristic for 

the purposes of hate-crime law’ because this would have ‘declaratory importance’  Making 

misogyny a hate crime would send a message, ‘that culturally endemic negative attitudes 

towards women are not acceptable’. In such instances, the law is assumed to have 

‘educative value’: ‘After a bias incident, there is often discussion about the crime that serves 

to educate the public. If sexual assaults were appropriately labelled as hate crimes, a similar 

discussion could occur in regard to rape and other forms of gender-motivated violence that 

would educate the public about the actual nature of rape and discredit common rape myths ’ 

In other words, the law needs to change in order to educate the British public into holding the 

‘correct’ views  This is an odd use of the law  

The ‘correct’ view, it seems, is to affirm the identity of protected groups  The Law 

Commission flags up a problem with current hate-crime legislation  namely, ‘the lack of 

acknowledgment of the intersectional nature of victims’ characteristics’  Helpfully, it explains 

that ‘by “intersectional” we mean the fact that some people experience multiple and 

overlapping forms of discrimination and abuse’. This bid to recognise and affirm every 

identity group leads to a clamour from campaigning groups that want the law extended to 

protect their members.  



There are good arguments to be made for clarifying and reducing overlap in current hate 

crime legislation. However, as the Commission’s proposals appear to be so ideologically 

driven, any attempt at creating a single act appears only to lead to a vastly expanded remit 

for criminalising speech. 

Question 2: No 

Expand: Equality before the law is an important, longstanding and hard-won right  This 

principle demands all citizens be treated equally irrespective of their sex, skin colour or 

sexuality. Of course, equality before the law does not take account of historic or present 

disadvantage or discrimination  Nor does it imply equality of outcome  It does mean that the 

law will not treat people differently on the basis of who they are.  

Hate crime legislation ends equality before the law. Rather than treating people equally, 

irrespective of race, sex or sexuality, it does the exact opposite and insists that these 

characteristics of a person’s identity are made central to any legal dispute by acting as the 

basis for determining whether a crime has or has not been committed. Comparable crimes 

are no longer treated similarly based on the objective facts surrounding the offence, but are 

instead treated differently depending upon the identity of the victim.  

The Law Commission makes the case for ‘levelling up’ protections to be extended to 

additional groups such as homeless people and sex workers with reference to the fact that, 

‘Differential treatment of the characteristics currently protected under hate crime laws has 

been a persistent criticism in our consultation meetings ’ This becomes an argument not for 

equality before the law for all citizens, but instead for equality only among members of 

different victim groups.  

The Law Commission recognises the challenge hate crime legislation poses to equality 

before the law. It responds to criticism thus: 

While we understand the genuinely held concerns of those who subscribe to this view, we do 

not accept this conclusion  The law recognises that the same base offence may be more or 

less serious in different circumstances. The only crime for which the penalty is fixed by law is 

murder, and even for murder judges are expected to take into account the particular 

circumstances when setting the minimum term to be served before the offender is eligible to 

apply for parole. Moreover, hate crime laws in England and Wales turn on the motivation for 

the offence, or the demonstration of hostility, not the identity of the victim: the law does not, 

for instance, treat a black victim differently from a white victim, or a gay offender differently 

from a heterosexual offender. 

There are a number of problems with this response. Taking into account the particular 

circumstances of a crime does not call equality before the law into question if the process is 

applied objectively to all crimes of the same type irrespective of the identity of victim or 

perpetrator. While hate crime turns on the demonstration of hostility, it is disingenuous to say 

all victims are treated alike  It would be far harder for a white victim, for example, to prove 

race-based hostility than a black victim. In justifying extending hate crime law on account of 

the historical disadvantage experienced by different groups, the Law Commission potentially 

takes us further down this path.  

Indeed, the Law Commission acknowledges that, in some instances, ‘protection is afforded 

to only a subset of a wider category (in these cases the wider groups might be framed as 

“ability” and “gender identity”) and there is a clear distinction with those who are not 

protected: ie non-disabled and cisgender people.’ They argue for a broader approach to offer 

greater protection to more people, for example, ‘to remove the disparity between each of the 



protected characteristics, so that Muslims, Jews, Sikhs, Christians and other religious groups 

enjoy equivalent protection, regardless of whether they are classified as a racial group, 

religious group, or both ’ However, the ‘need for a broad approach’ is clearly a practical, 

rather than principled position:  

The need for a broad approach is somewhat less apparent in respect of sexual orientation, 

where it might be possible to exclude “heterosexual” people from protection on the basis that 

there is little evidence that this group is targeted for hate crime. However, the increasing 

recognition of the complexity of human sexuality, and the emergence of new identities such 

as pansexuality would likely render a stark binary distinction somewhat difficult in practice  

And not one that will be extended to all groups: 

to extend the protected characteristic to “a disability (or presumed disability, or presumed 

lack of disability)”  The intention would not be to provide protection to ablebodied persons, 

but rather to ensure the inclusion of disabled persons who are perceived by the perpetrator 

either not to be disabled, or not “disabled enough”   

Instead, the Consultation recommends, ‘that the protection offered by aggravated offences 

should extend equally across all the protected hate crime characteristics’ (that is, not 

additional characteristics) with the aim of  achieving, ‘greater parity of protection, beginning 

with a consistent approach to the characteristics protected by aggravated offences.’  

Again, we see that equality is redefined as an equality of victimhood (for some) when the law 

comes to relate to vast swathes of the population as citizens in need of protection  This 

fundamentally alters the role of the law from neutral arbiter to an active and explicitly biased 

participant in disputes. 

Question 3: Not Answered 

Expand:  

Question 4:  

Question 5: Not Answered 

Expand:  

Question 6: Not Answered 

Expand:  

Question 7:  

Question 8: No 

Question 8 Part 1: The Law Commission’s Consultation Paper proposes extending existing 

hate crime legislation to offer greater protection to transgender people. The authors express 

concern with the definition of transgender referred to in existing legislation. They argue, ‘the 

current definition places significant emphasis on the process of gender reassignment, rather 

than on the identity and personhood of the individual.’ The consultation paper draws instead 

upon a definition of transgender provided by the advocacy group Stonewall: ‘An umbrella 

term to describe people whose gender is not the same as, or does not sit comfortably with, 

the sex they were assigned at birth.’ This definition, despite being presented neutrally in an 

introductory glossary, is highly contested  Most biologists, scientists and doctors would 

disagree that sex is ‘assigned at birth,’ in some seemingly random process, but would 



suggest instead that sex is formed in utero and is inscribed in a fetus’s chromosomes long 

before birth.  

Drawing upon work by Stonewall and other charities and campaigning groups that represent 

transgender people, the Law Commission proposes revising the current definition of 

transgender in hate crime laws to include:  

● People who are or are presumed to be transgender  

● People who are or are presumed to be non-binary  

● People who cross dress (or are presumed to cross dress) 

● People who are or are presumed to be intersex 

The authors recognise that a definition this broad extends far beyond people who have or 

about to undergo gender reassignment. They propose instead a new category: ‘transgender, 

non binary or intersex’  Nonetheless, the consultation paper makes clear that even this 

broad grouping may eventually fall foul of linguistic updates: ‘We recognise that as 

understandings of gender identity and sex characteristics evolve, so does terminology. We 

therefore welcome input from consultees on language which is inclusive, appropriate, and 

likely to remain so into the future.’ 

Clearly, defining transgender as a matter of ‘identity’ rather than ‘gender reassignment’ 

draws considerably greater numbers of people under the protection of the law. Indeed, it is 

on the basis of crimes committed against this larger group that expansion of the law is 

justified  The concept of ‘relative prevalence’ considers the likelihood of a member of a 

particular group becoming the victim of a hate crime by dividing the number of crimes 

committed against the total group membership. In this way, transgender people are 

considered to be more in need of protection than older people  In the year 2018/19, the CPS 

recorded 2958 prosecutions for crimes committed against older people out of an estimated 

population size of almost 12 million people aged 65 or over.  

By contrast, in 2018/19 there were 2,333 police recorded hate crime and incidents against 

transgender people, who make up a much smaller group (whilst no robust data on the UK 

trans population exists, in 2018 the Government tentatively estimated that there were 

approximately 200,000-500,000 trans people in the UK)  

According to this calculation, transgender people are far more at risk than older people. 

However, it is worth noting that this comparison draws upon two different sets of statistics. 

The number of successful prosecutions of crimes committed against older people is 

compared to the far lower standard of ‘recorded hate crimes and hate incidents’ committed 

against transgender people  

The Law Commission further cites statistics gathered by Stonewall which claim that ‘41 per 

cent of trans people and 31 per cent of non-binary people have experienced a hate crime or 

incident because of their gender identity in the last 12 months.’ As noted previously, 

Stonewall acts as a ‘hate crime entrepreneur’  The more it can demonstrate that its members 

are victims of hate crime, the more public sympathy, influence and, ultimately, money it can 

generate  To this end, Stonewall actively solicits reports of hate crime with no expectation of 

corroborating evidence  Stonewall justifies this approach on the basis of, ‘testimony we 

heard from trans individuals, several of whom stated that they report only a fraction of the 

abuse they receive to the police ’ 



The focus on group membership within proposed legislation suggests law enforcement is as 

much concerned with recognition and affirmation of identity as it is about protecting or 

punishing individuals  This demand for recognition throws up new legal challenges  For 

example, if the activist mantra that ‘trans women are women’ is accepted, then the need for 

an additional category of hate crime to capture the experiences of trans women should not 

be necessary  The Law Commission clarify this point:  

To use a non-binary person as an example, where they are targeted because of hostility 

towards their non-binary gender, we think this is more appropriately characterised as hatred 

based on a person’s transgender or non binary identity, than misogynistic hatred  

Conversely, where a non-binary person is perceived by an offender to be a woman and 

targeted based on hostility towards their (perceived) female gender, this could be 

characterised as misogynistic hatred  

The uncritical use of testimony from hate crime entrepreneurs means that legal changes are 

being proposed not on the basis of objective evidence but on the subjective demands of 

activists for recognition and affirmation of suffering. In this way, the law becomes politicised. 

Question 8 Part 2: Not Answered 

Expand:  

Question 8 Part 3:  

Question 9:  

Question 10:  

Question 11: No 

Expand: Women are being used as an excuse to ramp up hate crime legislation and curtail 

free speech  

Over recent years, the idea that women are emotionally vulnerable and need special 

protection from free speech has been widely promoted by feminists. Whether or not the Law 

Commission’s proposals are accepted, a Hate Crime (Misogyny) Bill is already making its 

way through Parliament. If passed, it will make ‘motivation by misogyny an aggravating 

factor in criminal sentencing’ and ‘require police forces to record hate crimes motivated by 

misogyny’  Unsurprisingly, it has the backing of high profile feminist campaign groups and 

prominent individuals such as the Fawcett Society and Stella Creasy MP.  

Lurid headlines like ‘Parents lock up daughters amid surge in sex pests’ promote findings 

such as those from charity Plan International, that claim half of girls and young women (aged 

14  21) were harassed on Britain’s streets over the summer by being catcalled, followed, 

groped, flashed or upskirted. Lumping together many different kinds of harassment makes 

for a large number of victims  But there is a huge difference between a 14 year-old being 

groped while walking down the street and a 21 year-old woman being catcalled. Not only is it 

strange to include 14 to 21 year olds in the same data set, Plan International also surveyed 

parents about their children’s experiences  It’s not unreasonable to be sceptical about what 

exactly young women choose to share with their parents.  

There’s nothing new in this research  The Law Commission notes a 2018 report from the 

Equality and Human Rights Commission that claims 40 per cent of women have experienced 

some form of unwanted sexual behaviour in the workplace. They cite Amnesty 

International’s ‘Toxic Twitter’ research to argue that women are more likely than men to be 

the target of online harassment and abuse. And they point to the treatment of female MPs as 



another cause for concern. Unsurprisingly, the Women and Equalities Committee of the 

House of Commons concluded in 2018, that ‘sexual harassment affects the lives of nearly 

every woman in the UK ’ But dig deeper this research simply proves what activists set out to 

discover. 

But the Law Commission is happy to assume all women share a common experience of 

victimhood  They argue that an attack on one woman poses a threat to all women: ‘Gender

bias crimes affect women collectively, similar to the way that burning a cross or vandalizing a 

synagogue affects an entire racial or religious community. The act does not just affect one 

individual; rather, it affects an entire group, making the targeted community feel fear and, 

sometimes, a sense of inferiority.’  This is as patronising as it is sexist. Age, income, work, 

education, and geography are just some of the many factors that shape women’s lives. And 

there are no deep psychic bonds forged through the possession of female genitalia    

The Law Commission seems convinced that women are an oppressed minority. But today, 

thanks to the efforts of a past generation of feminists, women and men have legal equality. 

However, if misogyny becomes a hate crime women this will no longer be the case  Women 

will no longer be equal but a specially protected group. This is demeaning. It ignores the fact 

that although some women  just like some men  face real hardships and disadvantages, 

millions of women are successful, wealthy and powerful. 

Existing laws already, rightly, prohibit sexual violence and harassment. Proposals to expand 

the law now seem driven by a desire to ‘send a message’ about the importance of protecting 

women. Using the law in this way criminalises men and tells women they are victims of a 

hostile society. Almost every interaction between men and women risks becoming subject to 

policing   

Ironically, the Law Commission’s proposals do nothing to protect women in the one area 

where misogynistic abuse is rampant today: in discussion around women’s sex based rights. 

Women who challenge the idea that ‘trans women are women’ and defend female only 

spaces and provisions can face not just verbal abuse, but physical violence. Yet, under the 

Law Commission’s proposals such women would find themselves branded as perpetrators of 

hate crime against people on the basis of their gender identity  

Question 11 Part 2:  

Question 12:  

Question 13: No 

Expand: Women are being used as an excuse to ramp up hate crime legislation and curtail 

free speech  

Over recent years, the idea that women are emotionally vulnerable and need special 

protection from free speech has been widely promoted by feminists. Whether or not the Law 

Commission’s proposals are accepted, a Hate Crime (Misogyny) Bill is already making its 

way through Parliament  If passed, it will make ‘motivation by misogyny an aggravating 

factor in criminal sentencing’ and ‘require police forces to record hate crimes motivated by 

misogyny’  Unsurprisingly, it has the backing of high profile feminist campaign groups and 

prominent individuals such as the Fawcett Society and Stella Creasy MP.  

Lurid headlines like ‘Parents lock up daughters amid surge in sex pests’ promote findings 

such as those from charity Plan International, that claim half of girls and young women (aged 

14 - 21) were harassed on Britain’s streets over the summer by being catcalled, followed, 

groped, flashed or upskirted. Lumping together many different kinds of harassment makes 



for a large number of victims. But there is a huge difference between a 14 year-old being 

groped while walking down the street and a 21 year-old woman being catcalled. Not only is it 

strange to include 14 to 21 year olds in the same data set, Plan International also surveyed 

parents about their children’s experiences. It’s not unreasonable to be sceptical about what 

exactly young women choose to share with their parents.  

There’s nothing new in this research  The Law Commission notes a 2018 report from the 

Equality and Human Rights Commission that claims 40 per cent of women have experienced 

some form of unwanted sexual behaviour in the workplace. They cite Amnesty 

International’s ‘Toxic Twitter’ research to argue that women are more likely than men to be 

the target of online harassment and abuse. And they point to the treatment of female MPs as 

another cause for concern. Unsurprisingly, the Women and Equalities Committee of the 

House of Commons concluded in 2018, that ‘sexual harassment affects the lives of nearly 

every woman in the UK.’ But dig deeper this research simply proves what activists set out to 

discover  

But the Law Commission is happy to assume all women share a common experience of 

victimhood. They argue that an attack on one woman poses a threat to all women: ‘Gender

bias crimes affect women collectively, similar to the way that burning a cross or vandalizing a 

synagogue affects an entire racial or religious community  The act does not just affect one 

individual; rather, it affects an entire group, making the targeted community feel fear and, 

sometimes, a sense of inferiority ’  This is as patronising as it is sexist  Age, income, work, 

education, and geography are just some of the many factors that shape women’s lives. And 

there are no deep psychic bonds forged through the possession of female genitalia.   

The Law Commission seems convinced that women are an oppressed minority  But today, 

thanks to the efforts of a past generation of feminists, women and men have legal equality. 

However, if misogyny becomes a hate crime women this will no longer be the case. Women 

will no longer be equal but a specially protected group  This is demeaning  It ignores the fact 

that although some women - just like some men - face real hardships and disadvantages, 

millions of women are successful, wealthy and powerful  

Existing laws already, rightly, prohibit sexual violence and harassment  Proposals to expand 

the law now seem driven by a desire to ‘send a message’ about the importance of protecting 

women. Using the law in this way criminalises men and tells women they are victims of a 

hostile society  Almost every interaction between men and women risks becoming subject to 

policing.  

Ironically, the Law Commission’s proposals do nothing to protect women in the one area 

where misogynistic abuse is rampant today: in discussion around women’s sex based rights  

Women who challenge the idea that ‘trans women are women’ and defend female-only 

spaces and provisions can face not just verbal abuse, but physical violence  Yet, under the 

Law Commission’s proposals such women would find themselves branded as perpetrators of 

hate crime against people on the basis of their gender identity. 
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Question 45: Not Answered 
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Question 46: Not Answered 

Expand:  

Question 47: Not Answered 

Expand:  

Question 47 Part 2:  

Question 48: Not Answered 

Expand:  

Question 49: Not Answered 

Expand:  

Question 50:  

Question 51: No 

Expand: The Law Commission’s Consultation proposes using hate crime legislation to 

extend the remit of the law further into our private lives. The Commission expresses concern 

that the Public Order Act 1986, though altering the Dwelling Exception so that words or 

behaviour intended or likely to incite racial hatred could be prosecuted if uttered in the 

private sphere, did not go far enough. An exception still permits words, behaviour or written 

material intended or likely to incite racial or religious hatred or hatred on grounds of sexual 

orientation to be used or displayed within a dwelling as long as they cannot be seen or heard 

outside that or another dwelling. In other words, in the privacy of their own homes, people 

remain free to say whatever they like, no matter the likelihood of it inciting hatred, on 

condition that their words are not seen or heard by anyone outside of their home  The 

Commission proposes removing the dwelling exception entirely from the stirring up offences. 



The Law Commission’s proposals would, if passed, see the law extend into every area of a 

person’s life including all forms of communication and conversations that take place within 

our own homes  We may be tried and found guilty of stirring up hatred, not on the basis of 

our actions, or even on the basis of our speech, but on the knowledge deemed to lie behind 

our speech. Proposed changes in the law are more likely to target and potentially criminalise 

one particular social demographic and also to pave the way for greater policing of 

interpersonal relationships. British law works on an assumption that citizens are innocent 

until proven guilty. One problem with premising legal changes on a view of one section of 

society as exploitative and prejudiced is that it calls into question this fundamental legal 

premise.  

The Law Commission’s Consultation Paper risks dividing citizens into those considered likely 

perpetrators of hate crimes versus those considered likely victims  The mirror image of the 

contempt for prejudiced and hostile likely-perpetrators is a degraded view of people thought 

likely to become victims  
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Question 1: Yes 

Expand: We support bringing hate crime laws together in a single Hate Crime Act. 

Question 2: Yes 

Expand: We agree that the law should continue to specify protected characteristics for the 

purposes of hate crime laws. 

Question 3: Yes 

Expand: We agree in general with the proposed criteria for determining whether a 

characteristic is included in hate crime laws, with the proviso that satisfaction of the 

“demonstrable need” condition should not be constrained by the way in which data has been 

collected to date. Crime based on hostility or prejudice towards a particular group may be 

prevalent but not recorded by reference to the group, precisely because it is not recognised 

as a protected group, so that there is a “vicious circle”  

Question 4: We have no comments on this, since it is outside our remit. 

Question 5: Yes 

Expand: We agree with the retention of the current definition of religion for the purposes of 

hate crime laws. 

Question 6: Yes 

Expand: We agree that it is not necessary to add sectarian religious groups to those 

protected by hate crime laws on the basis that they are protected as religious groups. 

Question 7: We have no comments on these issues which are outside our remit  

Question 8: Not Answered 

Question 8 Part 1: We have no comments on these issues which are outside our remit. 

Question 8 Part 2: Not Answered 

Expand:  

Question 8 Part 3:  

Question 9: We have no comments on these issues which are outside our remit  

Question 10: We have no comments on these issues which are outside our remit. 

Question 11: Not Answered 

Expand: We have no comments on these issues which are outside our remit  

Question 11 Part 2:  

Question 12: We have no comments on these issues which are outside our remit  

Question 13: Not Answered 

Expand: We have no comments on these issues which are outside our remit. 

Question 14: Not Answered 

Expand: We have no comments on these issues which are outside our remit  



Question 15: We have no comments on these issues which are outside our remit. 

Question 16: We have no comments on these issues which are outside our remit. 

Question 17: We have no comments on these issues which are outside our remit  

Question 18: We have no comments on these issues which are outside our remit. 

Question 19: We have no comments on these issues which are outside our remit. 

Question 20: We consider that philosophical beliefs should be recognised as a hate crime 

category, particularly in view of the points made above. 

Question 21: Yes 

Expand: We would agree with using the same test of hostility for both enhanced sentencing 

and aggravated offences. 

Question 22: Yes 

Expand: We agree with the retention of proof of demonstration of hostility towards a relevant 

characteristic of the victim as qualifying a crime as a hate crime. 

Question 23: We would support amendment of the motivation test to cover motivation by 

hostility or prejudice. 

Question 24: Other (please expand) 

Expand: We incline to the view that it would be better to take the opportunity to move to a 

simpler system in which any crime may be found to be aggravated by hate  Where 

practicable, the maximum penalty should be higher if the crime is found to be 

aggravated by hate of a protected group; and where there is not practicable, the Court 

should take the aggravation by hate of a protected group into account. 

Question 25: Not Answered 

Expand: We have no comments on these issues which are outside our remit  

Question 26: Yes 

Expand: We would agree with these criteria if the existing system of separate aggravated 

offences is retained with additional offences being added, with the proviso that assessment 

of prevalence should not be constrained by the data that has been collected hitherto, since 

the data may not have been collected precisely because there is no aggravated offence. 

Question 27: Yes 

Expand: We would agree with the introduction of aggravated versions of communications 

offences  

Question 28: Yes 

Expand: We would agree with creating aggravated offences of GBH and arson. 

Question 29: Yes 

Expand: We would agree with creating aggravated offences of poisoning, threats to kill and 

threatening with an offensive weapon. 



Question 30: We consider that there should an offence of aggravated trespass aggravated 

by hate. Deliberate disruption of lawful activity of Israeli owned businesses by trespassers 

motivated by and/or demonstrating hate for Israelis is a problem, and existing sentences are 

inadequate. 

Question 31: Not Answered 

Expand: We have no comments on these issues which are outside our remit  

Question 32: We consider that a provision requiring satisfaction of the legal test in respect 

of “one or more” protected characteristics would be workable and fair, if it does not reflect 

the existing position  

Question 33: We have not reviewed this fully, but suspect that the existing maximum 

sentences for these offences are appropriate  

Question 34: We consider that the Court should be empowered to find a defendant guilty of 

the base offence where only an aggravated offence is prosecuted. 

Question 35: As stated above, it seems to us that a hybrid approach would be preferable, 

with the proviso that maximum sentences should be increased where the crime is found to 

be aggravated in cases where this is practicable/ 

Question 36: Yes 

Expand: We agree that the enhanced sentencing model should be retained as well as an 

expanded role for aggravated offences, if a hybrid model is not adopted. 

Question 37: Yes 

Expand: We agree that aggravation of the sentence should be stated in open court. 

Question 38 Part 1: We are not persuaded that there should be a more flexible approach to 

characteristic protection for the purpose of enhanced sentencing, since this would tend 

  

to devalue the concept of hate crime. Additional circumstances can always be taken into 

account in the sentencing  

Question 38 Part 2:  

Question 39: No 

Expand: We would support the approach in R v O’Leary  

Question 40: Yes 

Expand: We support extension of the stirring up offences to all material. 

Question 41: Other (please expand) 

Expand: In principle we would agree with rationalising sections 19-22 and 29C-29F, but have 

not assessed whether this would result in any significant substantive change and, if so, 

whether this would be desirable  

Question 42: Other (please expand) 



Expand: In principle we would agree with this rationalisation, but have not assessed whether 

it would result in any significant substantive change and, if so, whether this would be 

desirable  

Question 43 Part 1: We regard this as a complex subject which requires more detailed 

analysis. 

Question 43 Part 2:  

Question 44: We consider that “likely to” is an ordinary English phrase that does not require 

further definition. However, we would urge the inclusion of a provision that in determining the 

meaning and effect of words used, particular regard should be had to how they are 

understood by persons to whom they are addressed and by persons to whom they refer. 

Question 45: Yes 

Question 45 Part 1: We would agree with the proposal that it should not be necessary to 

demonstrate “threatening, abusive or insulting” where intention to stir hatred is shown 

Question 46: Yes 

Expand: We would support this formulation of the offence where the conduct is shown to be 

likely to stir up hatred but not shown to be intended to stir up hatred 

Question 47: Yes 

Expand: We agree that there should be a single threshold of “threatening or abusive” where 

the conduct is likely to stir up hatred but not intended to do so. 

Question 47 Part 2:  

Question 48: Not Answered 

Expand: We have no comments on these issues which are outside our remit. 

Question 49: Not Answered 

Expand: We have no comments on these issues which are outside our remit. 

Question 50: We agree that the definition of hatred for the purposes of the stirring up 

offences should include hatred on grounds of one or more protected characteristics  

Question 51: Yes 

Expand: We agree with the removal of the exception for conduct in a dwelling from the 

stirring up offences  

Question 52: Other (please expand) 

Expand: We agree with applying protection as in existing section 29JA to the new offence of 

stirring up hatred  We do not agree to applying protection as in existing section 29J  This is 

unduly broad and would drive a coach-and-four through the offence. If the conducted is 

intended to stir up racial hatred, it should be an offence. Similarly if it is threatening, abusive 

and likely to stir up racial hatred  We repeat the points made above regarding the 

seriousness of hatred against Jews and the dangers of allowing it to be stirred up. 

Question 52 Part 2:  



Question 53: We agree with applying protection as in existing section 29JA to the new 

offence of stirring up hatred. We do not agree to applying protection as in existing section 

29J  This is unduly broad and would drive a coach and four through the offence  If the 

conducted is intended to stir up racial hatred, it should be an offence. Similarly if it is 

threatening, abusive and likely to stir up racial hatred. We repeat the points made above 

regarding the seriousness of hatred against Jews and the dangers of allowing it to be stirred 

up. 

Question 54: No 

Expand: We do not support a requirement for consent by either the AG or the DPP for 

charging the stirring up hatred offences 

Question 55 Part 1: We would support retention of exemptions for reports of Parliamentary 

and court proceedings but not for reports of local government meetings or scientific journals  

We fear that these could be abused. A leading medical journal has repeatedly contained 

content likely to stir up hatred of Israelis  

Question 55 Part 2:  

Question 56: Yes 

Expand: We agree with the retention of a separate offence for racist chanting at football 

matches 

Question 57: Not Answered 

Expand: We have no comment on this issue which is outside our remit  

Question 57 Part 2:  

Question 58: We would agree with extending the offence to cover gestures and missile 

throwing  

Question 59: We would agree with extending the offence to cover journeys to and from a 

designated football match 

Question 60: We would agree with amending the offence to include association and 

perceived characteristics 

Question 61: We think that the maximum penalty should be increased, without detracting 

from the possibility of rehabilitative measures where appropriate 

Question 62: We are not convinced that the appointment of a Hate Crime Commissioner will 

be worthwhile  
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Expand:  
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Expand:  

Question 41: Not Answered 

Expand:  

Question 42: Not Answered 

Expand:  

Question 43 Part 1:  

Question 43 Part 2:  

Question 44:  

Question 45: Not Answered 

Question 45 Part 1:  

Question 46: Not Answered 

Expand:  

Question 47: Not Answered 

Expand:  

Question 47 Part 2:  

Question 48: Not Answered 

Expand:  

Question 49: Not Answered 

Expand:  

Question 50:  

Question 51: No 

Expand: No, I strongly disagree. Ever since the passing of the same-sex ‘marriage’ 

legislation in 2013, disagreement on various issues has been interpreted as hatred as a ploy 

to close down debate. That avoids having to look at the reasons advanced and debate with 

them; so much easier just to cry misogynistic, homophobic, transphobic, racist or (that 

favourite catch all) fascist, as appropriate; then comes the call to the police or public 

shaming on social media or an email to HR department. People have lost their job due to 

this ploy, been subjected to a torrent of foul abuse or threats, and even been arrested by the 

police though they admit no crime has been committed  

Disagreement is not hatred; how could a democracy function if that were true? How can 

human learning progress if we must agree with the person who speaks or writes first on any 

subject? Disagreement is not hatred, though it can sometimes be expressed in robust and 

passionate ways. Disagreement is not hatred, but if you don’t agree with this statement you 

stand accused of hate by your own standards (definitely not by mine). 

The country that once prided itself on freedom of speech is gradually chipping away at that 

precious principle. Liberalism has been so infected by cultural Marxism as to become 

illiberal: for many liberals, freedom of speech now means freedom to agree with them, which 



is no freedom at all. As someone said, “Liberals claim to want to give a hearing to other 

views, but then are shocked and offended to discover that there are other views.” The 

celebrated liberal dictum “I disapprove of what you say, but I will defend to the death your 

right to say it”, is effectively dead. Today’s liberal/LGBT activist/Woke student will defend 

your right to agree with her, but disagree (however reasonably and gently) and she will likely 

call the police  

‘Hate speech’ has already been used to impose and police new state-sponsored orthodoxies 

in the public sphere; Gramsci’s ‘long march through the institutions’ has triumphed. But an 

Englishman’s home is his castle; for goodness’ sake, let that remain a safe place or we will 

have people afraid to speak their mind in their own homes for fear of being reported. Or is 

that the intention  snuff out Thoughtcrime and Wrongspeak (anything the liberal elites 

disapprove of) altogether? Brave new worlds always end badly  

Under Articles 9 and 10 of the European Convention on Human Rights (ECHR), 

incorporated into UK law in the Human Rights Act 1998, everyone has the right to freedom 

of thought, conscience and religion, and to express and manifest such beliefs in public 

without interference by public authority.   In the same vein, under Article 8, everyone has the 

right to respect for his or her family and private life  again without interference by public 

authority 
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Question 1: Yes 

Expand: Yes. As noted above [see general comments, from reference table], in our view the 

current law has evolved in a haphazard manner resulting in the provisions appearing in 

different statutes; a single statute would make the law clearer and easier to locate for 

professionals and the public alike. Public understanding of the law is essential to protect and 

promote the rule of law  

We are agnostic on the question of the creation of the position of hate crime commissioner. 

Question 2: Yes 

Expand: Yes, we agree  While other jurisdictions have approached the way in which groups 

are defined for this purpose in different and much wider ways, we agree that the 

specification of characteristics in law makes the law more certain and comprehensible, 

provides a legal basis for responding to the forms of harm, and recognises that certain 

groups in society experience more severe harms as a result of being targeted than others. 

Question 3: Yes 

Expand: Yes, we agree  If and when additional groups of people experience hate crime as a 

result of their shared characteristic the existence of a set of criteria to determine whether to 

include that group in the hate crime legislation is a sensible way to resolve that question  

We agree with the suggested criteria  As noted above, we have concerns that the criminal 

law is overcomplicated and can be made difficult to understand when criminal offences are 

used as a means to solve societal problems, but where use of the criminal law is not an 

appropriate tool. Clear and practical criteria will surely help to prevent this. 

We do also note, however, that suitability in ensuring that the protection of the characteristic 

fits logically within the broader hate crime framework, and will be workable in practice, is 

perhaps the most difficult of the three criteria to satisfy. 

Question 4: While we agree that the current broad definition of race would already include 

hostility based on migration and asylum status, and language, we do not see any reason not 

to include hostility based on these characteristics, for the avoidance of doubt. 

Question 5: Not Answered 

Expand: We do not have a view on this issue  

Question 6: Not Answered 

Expand: We do not have a view on this issue. 

Question 7: We do not have a view on this issue  

Question 8: Not Answered 

Question 8 Part 1: We do not have a view on this issue  

Question 8 Part 2: Not Answered 



Expand:  

Question 8 Part 3:  

Question 9: The very broad definition of “any physical or mental impairment” is, in our view, 

clear and appropriate (para 11.92). 

While we accept that some people take issue with aspects of the term and advocate 

disaggregating all the various physical and mental conditions, it is very important in the 

context of the criminal law that definitions are simple to apply and flexible enough to ensure 

that a wide array of disabilities and conditions are protected. We therefore have no objection 

to the Commission’s intent to retain the current definition  

Question 10: Given the examples outlined in the consultation paper where the CPS has had 

cases where people are targeted because they are wrongly presumed not to have a 

disability, or to be exaggerating their disability (e g  attacks on blue badge holders and 

people in wheelchairs (see para 11.108)), it seems reasonable to include presumed lack of 

disability  The type of offending in both contexts seems to logically sit within the hate crime 

regime. 

Question 11: Other (please expand) 

Expand: While we accept that the characteristic of female sex or gender fulfils the criteria of 

demonstrable need and additional harm, both to the victim herself and to women in society 

generally, as set out in the detailed material in the consultation paper, we have concerns 

regarding the suitability of including this characteristic  This is based on the problem, 

acknowledged and discussed in the consultation paper, of how to deal with sexual offences, 

forced marriage, FGM and crimes committed in the domestic abuse context, which are 

predominantly committed against women (see paras 12 116  12 141)  

  

We consider that the range of suitability concerns, which the Commission acknowledges 

makes it more difficult to satisfy this criterion than the other two, are such that very careful 

though will need to be given to drafting this legislation. We are particularly concerned about 

the issue of ‘double counting’, in that sentences for sexual offences are already long, rightly 

reflecting the seriousness of these offences, which we agree implicitly accounts for the fact 

that in many cases they are targeted towards women. 

Attempting to prove gender-based aggravation could also compound the prosecution’s 

already difficult task in proving rape and other sexual offences, which will further complicate 

these trials and increase the trauma for victims (para 12.122) 

We consider that the proposed solution to this problem  ‘carving out’ and excluding from 

gender-based aggravation these crimes and criminal contexts  may be difficult to draft and 

add a degree of complexity to the legislation. 

We also note the concerns of the Fawcett Society that gender based hate crime aggravation 

could disrupt the understanding that all sexual and domestic abuse offences against women 

are inherently misogynistic and forge an artificial distinction between misogynistic and non  

misogynistic offences of this type (para 12 117) 

Question 11 Part 2: [See above] 

Question 12: While we acknowledge that evidence clearly shows the need for such 

protection applies to women far more than to men, creating laws that will clearly discriminate 



against men is likely to prove controversial and would be inconsistent with the other hate 

crime characteristics of race, religion and sexual orientation, which are framed in general 

terms  

Question 13: Yes 

Expand: We agree that the protected characteristic of “women” is more suitable than 

“misogyny”, as its more easily understood  

Question 14: Yes 

Expand:  

Question 15: Offences against elderly people, in the experience of our members, are often 

not motivated by hostility to the elderly but by the cynical targeting of elderly people because 

they are vulnerable. We agree that a large number of crimes targeted toward older people 

would therefore struggle to fit within the existing hostility test and satisfying this legal test will 

be very difficult. 

A focus on the exploitation of an elderly person’s vulnerability may therefore be better 

captured by existing sentencing guidelines, rather than a statutory aggravation based on 

age. As the consultation paper notes, the Sentencing Guidelines ‘overarching principles: 

seriousness’ states that targeting a vulnerable victim because of their old age or youth 

makes the offender more culpable and the offence more serious  Most guidelines for specific 

offences (e.g. assault) include an aggravating factor where the offence is motivated by, or 

demonstrating, hostility based on the victims’ age (be it old or young)  

As the consultation paper also notes, there are of course a number of criminal laws 

specifically related to offending against children. While the consultation does not envisage 

that age related hate crime law would be applied to those offences, if they were to be, they 

could be unhelpful and disrupt the support specialist agencies are able to give victims of 

child abuse (para 13.109). In our view, this risk militates against including age as a 

characteristic in the hate crime legislation  

Question 16:  

Question 17:  

Question 18:  

Question 19:  

Question 20:  

Question 21: Not Answered 

Expand:  

Question 22: Not Answered 

Expand:  

Question 23:  

Question 24: Not Answered 

Expand:  

Question 25: Not Answered 



Expand:  

Question 26: Not Answered 

Expand:  

Question 27: Not Answered 

Expand:  

Question 28: Not Answered 

Expand:  

Question 29: Not Answered 

Expand:  

Question 30:  

Question 31: Not Answered 

Expand:  

Question 32:  

Question 33:  

Question 34:  

Question 35:  

Question 36: Not Answered 

Expand:  

Question 37: Not Answered 

Expand:  

Question 38 Part 1:  

Question 38 Part 2:  

Question 39: Not Answered 

Expand:  

Question 40: Not Answered 

Expand:  

Question 41: Not Answered 

Expand:  

Question 42: Not Answered 

Expand:  

Question 43 Part 1:  

Question 43 Part 2:  



Question 44:  

Question 45: Not Answered 

Question 45 Part 1:  

Question 46: Not Answered 

Expand:  

Question 47: Not Answered 

Expand:  

Question 47 Part 2:  

Question 48: Not Answered 

Expand:  

Question 49: Not Answered 

Expand:  

Question 50:  

Question 51: Not Answered 

Expand:  

Question 52: Not Answered 

Expand:  

Question 52 Part 2:  

Question 53:  

Question 54: Not Answered 

Expand:  

Question 55 Part 1:  

Question 55 Part 2:  

Question 56: Not Answered 

Expand:  

Question 57: Not Answered 

Expand:  

Question 57 Part 2:  

Question 58:  

Question 59:  

Question 60:  

Question 61:  



Question 62: We are agnostic on the question of the creation of the position of hate crime 

commissioner. 

 

Name: The Alan Turing Institute 

Name of Organisation: The Alan Turing Institute 

Personal/On behalf of the Organisation: Response on behalf of organisation 

Confidentiality Request:  

Question 1: Yes 

Expand: Yes  We firmly support the creation of a single Hate Crime Act  The current mix of 

different laws is patchy and unclear, which leads to (a) victims not being given sufficient 

protection, (b) the public lacking confidence in the law and (c) perpetrators of hate not 

knowing what penalties will be put in place if successfully prosecuted  More clarity in the law 

would send a powerful message that hate crime is a priority for the UK and would help to 

support monitoring and evaluation of hate crime  In particular, we advocate that the 

proposed Hate Crime Act should combine protections for both offline and online hate and 

that it should at least cover: 

1  Hateful communications which are targeted at an individual (currently, largely 

covered by Section 127 of the Communication Act), including the use of threatening 

language, disparaging and demeaning language and hurtful slurs; 

2  Hateful communications which are sent to the public in general, such as hateful 

messages broadcast across social media without addressing any single person (currently, 

largely covered by the Public Order Act 1986); 

3  Hateful actions (currently, covered through ‘enhanced sentencing’ for activities that 

are otherwise criminal but not hateful, such as physical attacks and property damage); 

4. Supporting and being a member of hateful groups and organizing hateful activities, 

such as planning demonstrations for White supremacist groups. Due care would need to be 

taken to avoid duplicating anti-terrorism and anti-extremism legislation. 

Question 2: Yes 

Expand: Yes  As argued above, a principles-based approach is important for determining 

which groups should be protected under the law. However, for clarity and to guide the work 

of judges and legal experts, it is important that in scope characteristics are specified. Ideally, 

there would be a regular update process so that on a fixed basis, such as every half year, 

the list of in-scope groups is reviewed and, if needed, expanded. 

Question 3: Other (please expand) 

Expand: Other  The first two points (1, Demonstrable Need and 2, Additional Harm) are 

covered by our answer above to guiding question 1, but the third point (Suitability) needs 

further discussion  

We are cautious about including ‘logical fit’ and ‘workable in practice’ as part of the criteria 

given that they could result in certain groups not being given the appropriate protections. 

Specifically, these aspects are (a) likely to be highly debated and contentious and may 

generate resentment from any groups not given protection due to ‘workability’; and (b) could 



easily be mis-evaluated and the size of the implementation challenge overstated. This also 

raises a further problem given that (c) the cost of protecting groups should not be the 

primary determinant of whether they are given protection under the Law  We strongly advise 

that Suitability is only considered when (1) and (2) are less well-evidenced and there is a 

compelling trade-off in terms of cost. 

We strongly support due consideration being given to the rights of others when protecting 

against hate crime. We anticipate that this primarily concerns protecting others’ freedom of 

expression. In most settings protecting freedom of expression relates to how a law is 

enforced rather than which groups it applies to  Different groups suffer different types of hate 

attacks (in terms of both their style and substance) and these attacks can be closer or further 

away from forms of critique and debate which are considered legitimate in UK discourse; the 

enforcement of the law must take this into consideration rather than uniformly enforcing a 

single set of limits on free speech. Otherwise, legitimate debates about contentious and 

sensitive subjects (including e g  mental and physical wellbeing, the welfare of children and 

national security) may be curtailed. 

Question 4: Yes. Refugees and asylum seekers are some of the most vulnerable people in 

UK society and should be afforded protection under hate crime law  

Question 5: Yes 

Expand:  

Question 6: Other (please expand) 

Expand: Other. It depends on how ‘sectarian groups’ are defined. In some cases, religious 

sects can suffer the worst prejudice, both from outside their religious community and from 

within them  In some cases, the abuse they receive can be adequately addressed through 

protections for hate against their identity in general but in other cases this will be inadequate. 

It could also lead to some unusual outcomes, such as Muslims being accused of 

Islamophobia if members of one sect are hateful against a different one; this (a) could 

undermine public confidence in the law and drive a backlash, (b) does not properly represent 

the nature of the hate and (c) could lead to inaccurate statistics for monitoring and 

evaluation  

Question 7: Yes. 

Question 8: Other (please expand) 

Question 8 Part 1: Other  It is important that all minority gender identifications are protected 

under the law  and we certainly welcome expanding the remit of the law to cover more 

types of non-cis-gendered identity, as this new wording proposes. However, we are cautious 

about subsuming a range of gender identifications within the term ‘transgender’ as this may 

not reflect the needs and concerns of people who solely identify as transgender as well as 

those who are better understood as intersex or non binary. We are also slightly cautious 

about including ‘cross dressing’ within a legally protected category given that this by itself is 

not indicative of a non-cis-gendered identification. In particular, it could be easily exploited by 

hateful actors who use such an element  separated from its original context  to undermine 

the law and drive opposition  As such, this element would need to be implemented with due 

care and consideration. 

Question 8 Part 2: Yes 



Expand: Yes. We strongly encourage The Law Commission to seek advice from expert civil 

society organisations who are best placed to advise on appropriate language and how the 

limits of the law should be formulated, including Galop, Stonewall, Mind Out and the LGBT 

Foundation. Their views and insights on the scope and wording of all issues currently framed 

in terms of the ‘transgender’ characteristic should be given the greatest attention. More 

generally, we encourage The Law Commission to do the same for other protected 

characteristics: victims of abuse are best-placed to inform the creation of robust and 

appropriate laws  

Question 8 Part 3:  

Question 9:  

Question 10:  

Question 11: Yes 

Expand: Yes. The lack of protection for gender and sex has been a noticeable omission from 

the laws on hate crime for some time. The only coherent rationale that has been given for 

not offering protection to this characteristic is the cost, which is a poor reason given the 

scale and impact of the problem. 

Question 11 Part 2:  

Question 12:  

Question 13: Yes 

Expand: Yes  The language of ‘misogyny’ evokes a particular type of sexist behaviour; one 

that is highly emotive and driven by a particularly aggressive and vitriolic form of prejudice. 

However, hate crimes can be committed by individuals who are ‘cool, calm and collected’  

their emotional state is not what defines hate  Therefore, we support using the terminology of 

‘women’ as this should allow for a more comprehensive protection against hate. 

Question 14: Yes 

Expand:  

Question 15:  

Question 16:  

Question 17:  

Question 18:  

Question 19:  

Question 20:  

Question 21: Not Answered 

Expand:  

Question 22: Yes 

Expand: Yes. ‘Hostility’ is difficult to evaluate  our research indicates that individuals have 

very different thresholds for assessing whether someone has been motivated by prejudice, 

whether their actions should be considered aggressive/hostile and whether they should face 



any sort of prosecution or sanction. As such, it is likely that demonstration of hostility could 

be highly subjective, resulting in unevenness in how the law is applied. Trying to assess 

‘objectively’ what another individual has done is likely to result in conflicting perspectives; 

those who adopt a free-speech outlook are likely to view a (potentially) hateful act as non-

hostile whereas those who adopt a critical race theory perspective may view it as definitely 

hostile and hateful  These differing positions are often irreconcilable    

A further concern is that this part of the law depends heavily on how the ‘demonstration’ of 

hostility is evidenced. If the threshold for demonstrating hostility is not set at a sufficient level 

then actions which belie ignorance, or a lack of awareness, could erroneously be considered 

hateful. This might lead to overcriminalization. However, at the same time, unawareness is 

more often used as an excuse to counter accusations of prejudice than a genuine defence   

Overall, the demonstration of hostility, is an important part of the law given that otherwise it 

would solely rely on motivation of hostility, which is far harder to evidence. Thus, although 

there is a risk that the current two ‘limb’ approach could be over-used we believe this is 

outweighed by the need to protect victims of hate. 

Question 23: We support expanding the current wording to include both ‘hostility or 

prejudice’  Prejudice is a far broader concept and is likely to better reflect the nature of hate 

in the UK today  This rewording is particularly important given that hostility is not well defined 

and not all hate is motivated, or characterised, by highly emotive and vitriolic behaviour. One 

option is to widen the definition of hostility (15 74 to 15 82 in the Consultation Document)  

However, we are not convinced that this will change the common-sense understanding of 

hostility and as such it would not afford the greater protections to victims of hate which 

renewed wording could  

Question 24: Not Answered 

Expand:  

Question 25: Yes 

Expand:  

Question 26: Yes 

Expand:  

Question 27: Yes 

Expand:  

Question 28: Not Answered 

Expand:  

Question 29: Not Answered 

Expand:  

Question 30:  

Question 31: Not Answered 

Expand:  

Question 32:  



Question 33:  

Question 34:  

Question 35:  

Question 36: Not Answered 

Expand:  

Question 37: Not Answered 

Expand:  

Question 38 Part 1:  

Question 38 Part 2:  

Question 39: Not Answered 

Expand:  

Question 40: Yes 

Expand: Yes. Hate can be expressed in different ways; in an online context, we have 

evidence of hate being expressed through memes, videos, gifs, snaps and both short  and 

long  form text  In principle, all forms of communication should come under the law  

Question 41: Not Answered 

Expand:  

Question 42: Yes 

Expand: Yes. Protecting against hate always involves balancing up (i) the right of individuals 

to not be harmed and to receive abuse because of their identity and then (ii) the right of 

other individuals to express themselves freely  One of the greatest concerns with protecting 

freedom of expression is in the potential over-application of the law, such as if it’s 

inappropriately applied to content which is not genuinely hateful  This overcriminalization can 

also have ‘chilling’ effects if people are concerned about being penalised and so do not 

speak freely. To put it concretely: In cases where hate has been expressed then the 

perpetrators’ right to freedom of expression is not usually seen as a legitimate defence; such 

behaviour should be prohibited under the law. The greater concern is that any law to protect 

against genuinely hateful expressions will also curtail and constrain non hateful expressions.  

For this reason, the defences proposed here are important caveats  both for limiting the 

unfair application of the law and also for communicating the importance of protecting 

freedom of expression to the public and other stakeholders. 

Question 43 Part 1:  

Question 43 Part 2:  

Question 44:  

Question 45: Yes 

Question 45 Part 1: Yes. One of the paradoxes of protections against ‘stirring up hatred’ is 

that whether or not language stirs up hatred may not be directly linked to what it expresses; 

even a subtle expression of prejudice, such as a dog whistle, could influence many 



individuals and motivate them to be hateful. Equally, content which directly incites violence 

may have little effect if the speaker lacks authority or the context does not enable them to 

reach a large audience  who, in any case, might be directly opposed to such incitement  

Thus, whether content incites hatred is an entirely empirical question rather than something 

which scan be decided a priori. It is also affected by another paradox: in most cases the 

most hostile language will not have stirred up hatred because it may have been removed (if 

posted online), taken down (if expressed through an offline medium, such as through a 

poster or leaflet) or stopped (if in a speech or public announcement)   

Understandably, protections against hate are usually focused on what content expresses 

and whether, based on that expressions, it has the potential to stir up hatred  which is 

intimately connected with the motivations and aims of the author. It is therefore sensible that 

the law contains a provision for whether the speaker intended to stir up hatred  In such 

cases there is no need to demonstrate that the language is threatening, abusive or insulting, 

although it is highly likely that it would be  

We caveat that it is important that the individual intended to stir up hatred through their 

actions and not just expressed a desire to stir up hatred. That is, the nature of their 

communication must indicate that they had wanted to stir up hatred and this must be 

adequately evidenced  Otherwise, there is a risk of overcriminalization, with the law 

potentially being applied too widely.  

Finally, we also encourage that more detailed guidance is created which explains in what 

circumstances a speaker or communication is considered to ‘stir up hatred’ to charities, 

institutions and organisations. The Charity Commission has produced some guidance, but 

more explicit guidelines would help provide clarity on what speakers risk legal penalties and 

where responsibility lies for the actions of the speaker [footnote 7: The Charity Commission 

(2013), Protecting charities from abuse for extremist purposes. Available at: 

http://www gov uk/government/publications/protecting-charities from-abuse-for-extremist

purposes] 

Question 46: Yes 

Expand:  

Question 47: Not Answered 

Expand:  

Question 47 Part 2:  

Question 48: Yes 

Expand:  

Question 49: Yes 

Expand:  

Question 50: Yes  

Question 51: Yes 

Expand: Yes. The ‘dwelling’ requirement is a real limit for prosecuting online behaviour 

which typically takes place in an individual’s home  Although this is a dwelling, it is still a 

public space. 



Question 52: Not Answered 

Expand:  

Question 52 Part 2:  

Question 53:  

Question 54: Not Answered 

Expand:  

Question 55 Part 1: Yes. We believe that exemptions such as these are very important for 

ensuring that sensitive and contentious issues relating to identity and prejudice are 

discussed openly and freely  

Question 55 Part 2: Yes. Provided that they are given with an adequate warning, the 

production of hateful content and description of hateful events and activities in such 

publications is critical to free and open debate  However, we caution that all publications 

should take due care when reproducing any hateful content and that steps should be taken 

to minimize the risk of harm, such as by keeping any reproductions as short as possible  

Publications should only be permissible if they are created in ‘good faith’ rather than as a 

way to circumvent any other legal restrictions. 

Question 56: Not Answered 

Expand:  

Question 57: Not Answered 

Expand:  

Question 57 Part 2:  

Question 58:  

Question 59:  

Question 60:  

Question 61:  

Question 62: Yes   We support creation of a Hate Crime Commissioner, broadly in line with 

the proposals in the Consultation Report. In 2020 we wrote a report outlining an Agenda for 

Research Into online Hate, and the Commissioner could be well placed to enable and 

support the points we raised there, which included [footnote 8: Vidgen et al  (2020), An 

agenda for research into online hate, London: The Alan Turing Institute. Available at: 

https://www.turing.ac.uk/sites/default/files/2020 10/policy-agenda online-harms_final1.pdf] 

1  For researchers, collaborate! 

2. For funders and policymakers, incentivize! 

3  For social media companies, open up! 

To ensure the Commissioner’s work is a success, we support creation of several formalised 

channels to ensure stakeholder engagement: 

• Civil society forum, including relevant organisations such as Tell Mama, CST, Anti

Semitism Policy Trust, Glitch, Hope Not Hate, and the Carnegie Trust  



• Research forum, including academics (e.g. The Alan Turing Institute, Cardiff, 

Leicester, etc.) as well as think tanks (e.g. Demos, the Institute for Strategic Dialogue, etc.) 

and other research agencies  

• Enforcement forum, including social media platforms and security services. 

Of the functions outlined in the Consultation Report (s20.12), we emphasize the following as 

being of particular importance: 

• Improving the provision of information about hate crime. In 2019 we surveyed the 

available evidence on online abuse and hate and found huge gaps in. We summarised that 

the evidence is, ‘fragmented, incomplete and inadequate’ [footnote 9: Vidgen et al  (2020), 

How much online abuse is there? Full report, London: The Alan Turing Institute. Available at: 

https://www.turing.ac.uk/sites/default/files/2019

11/online abuse_prevalence full 24 11 2019 formatted 0 pdf] In particular, as of 2020, 

the official hate crime statistics from the Home Office no longer include any evidence on 

online hate. This is a huge omission, and there are numerous other problems with how hate 

crime is evidenced, and how information is communicated to stakeholders and the public  

• Improving reporting of hate crime. Current infrastructure for reporting hate crime is 

limited and is often confusing for people. Particularly, with online hate crime there is a lack of 

clarity and consistency in how hate is reported. This could be easily addressed through the 

provision of better technologies, provided there was sufficient stakeholder buy-in. 

• Advocate and raise public awareness: hate crime is a highly contested and 

contentious issue. Many people oppose offering any protections for hate crime and dispute 

whether it should be part of Law. However, it inflicts serious and substantial harm on 

individuals  and can be protected against without undue restrictions on freedom of 

expression or personal privacy. The Commissioner should be a powerful advocate for the 

victims of hate crime, whilst respecting other important values and considerations. 
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Personal/On behalf of the Organisation: Personal response 
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Expand:  

Question 43 Part 1:  
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Question 44:  

Question 45: No 

Question 45 Part 1: The adoption of a test based simply on “intention” is unsound and 

would permit a lesser 

standard of proof than for other criminal offences. It would have to rely principally upon 

circumstantial evidence, which could have a high degree of subjectivity resulting from 

conscious or unconscious bias, mishearing and (just) misunderstanding. Furthermore, 

“hatred” (query: how could that be sensibly and safely defined) would “weaponise” the 

foregoing by giving greater weight to words, particularly if there was malign intent behind the 

listener’s “hearing”. 

In consequence, it could lead to “unintended consequences” with, say, an essentially 

academic 

or necessary discussion being caught if the subject matter were to generate heated debate, 

such as transgenderism, climate change or a specific planning proposal  

Furthermore, the offence could well serve to fuel an increasingly too hyper-sensitive 

conversational climate in which people now react strongly against even mild statements that 

may be made because there is a false belief that passion, and, aggression win arguments  

In its 

current form the proposal would further erode freedom of speech with unpopular or minority 

views being unfairly penalised  

In contrast, the current two-stage test for the offence helps ensure that only behaviour which 

warrants criminal sanction is caught. 

Question 46: No 

Expand: Any prosecution for a “hate crime” is serious, and, potentially reputationally 

damaging. As a 

conviction could even ruin the accused’s life the law must be clear in only catching deliberate 

conduct. As already explained above, in the current “conversational climate”, disagreement 

can 

too often be misrepresented as hatred  Therefore, if “intention” does not have to be proved 

for 

the offence to be committed (along with proof that the words were threatening), it makes it 

easier for this type of offence to be misused or malignly utilised, for example, to prevent 

religious or political discussion. 

In Scotland, I understand that the Justice Minister has agreed to limit new “stirring up” 

offences 



to those where intent to stir up hatred is demonstrated. Accordingly, both for legal 

consistency 

as well as helping to promote a more UK wide constructive approach to “difficult 

conversations”, England and Wales should not, in effect, have less protection for the free 

speech of its residents. 

Question 47: No 

Expand: The current law makes a sensible distinction between the characteristic of race and 

the characteristics of religion or sexual orientation. Race is a neutral, inherited physical trait. 

Religion, sexual orientation and transgender identity can be debated in a way race cannot 

because they are about beliefs and behaviour. As there is a serious risk that disagreement 

will be labelled hatred by politically motivated complainants  

Question 47 Part 2:  

Question 48: No 

Expand: Disability and transgender identity are two completely different issues, the former 

resulting 

from birth, illness or accident whereas the latter is more complex. Eliding the two together is 

both morally and legally wrong and could lead, again to unintended consequences by 

suggesting, for example, that “transgender” is a disability. Furthermore, transgender ideology 

is controversial and the Courts and Tribunals system is already having to deal with justified 

cases of, for example, birth gender women seeking to protect single-sex spaces  (footnote 9: 

https://uk reuters com/article/britain lgbt-tech/crowdfunding-drives-wave-of-uk lawsuits-over-

trans-rights idUSKBN28P0EE) Indeed, some of the most vociferous critics of the trans 

movement have been women who have had ‘sex changes’ but now regret it  (footnote 10: 

https://www.pinknews.co.uk/2020/12/01/puberty-blockers-keira-bell-high-court-transgender-

teenagers-gids/). These ‘detransitioners’ could be prosecuted for speaking out. 

Question 49: Not Answered 

Expand:  

Question 50:  

Question 51: No 

Expand: In a democratic society people should be able to express “unfiltered” opinions in 

their own 

homes  It interferes with freedom of expression as well as acting as a state intrusion into the 

fundamental human rights for the respect of family and home (footnote 11: Article 8) as well 

as protecting freedom 

of conscience and religion  (footnote 12: Article 9) It is noteworthy in this regard that the 

Consultation Paper is 

surprisingly and worryingly “light” in its lack of proper consideration of this aspect in the 



relevant sections. 

Therefore, it would be legally as well as morally inappropriate, and, potentially divisive to the 

fabric of Society to extend “hate crimes” to the private sphere  Rather, such offences should 

continue to form part of public order law. 

Question 52: Yes 

Expand: As already acknowledged, these controversial issues should have sufficiently 

strong protection to allow for public and private debate. Accordingly, both Section 29J and 

Section 29JA of the Public Order Act 1986 must be kept. 

Question 52 Part 2:  

Question 53:  

Question 54: No 

Expand: Historically, as well as constitutionally, the requirement for the Attorney General’s 

consent is 

an important check upon over-zealous or misguided prosecutions  It also acts as a 

safeguard 

against potentially serious infringements of human rights. Downgrading the consent 

requirement from the Attorney General to the Director of Public Prosecutions sends the 

wrong 

signal about the importance of free speech. The Attorney General also has greater 

independence from the Crown Prosecution Service than the Director of Public Prosecutions  

. 

Furthermore, the Attorney General is directly answerable to Parliament, making it easier for 

them to be held to account  

Question 55 Part 1:  

Question 55 Part 2:  

Question 56: Not Answered 

Expand:  

Question 57: Not Answered 

Expand:  

Question 57 Part 2:  

Question 58:  

Question 59:  

Question 60:  

Question 61:  



Question 62:  

 

Name: Stonewall 

Name of Organisation: Stonewall 

Personal/On behalf of the Organisation: Response on behalf of organisation 

Confidentiality Request:  

Question 1: Yes 

Expand: 1. Stonewall welcomes the opportunity to respond to this consultation. LGBT+ 

people face abhorrent levels of abuse, harassment and discrimination, and anti LGBT+ hate 

crime remains prevalent in British society. Much needed reform of hate crime legislation is a 

key tool to help address this  

Prevalence of Anti-LGBT+ Hate Crime  

2. Stonewall’s research with YouGov, LGBT in Britain: Hate Crime and Discrimination 

(2017), found that:  

• One in five LGBT+ people (21 per cent)  including 41 per cent of trans people  had 

experienced a hate crime or incident in the 12 months preceding the survey. One in five of 

these respondents (21 per cent) were threatened with violence and use of force, and 87 per 

cent had been intimidated, harassed, insulted or pestered.   

• Four in five LGBT+ people (81 per cent) who experienced a hate crime or incident 

didn’t report it to the police   

3  Stonewall’s research shows that the number of lesbian, gay, bi and trans people who 

have experienced a hate crime/incident in the last year because of their sexual orientation 

increased from nine per cent in 2013 to 16 per cent in 2017 (figures from LGBT in Britain: 

Hate Crime and Discrimination (2017) compared with Homophobic Hate Crime, Stonewall, 

2013). 

4  The most recent Home Office data shows that rates of recorded hate crime continue 

to increase, with hate crimes based on sexual orientation and transgender identity increasing 

by 19 per cent and 16 per cent from the previous year, respectively (Hate Crime in England 

and Wales 2019  2020)  

5. While this increase in recorded anti-LGBT+ hate crime could be due to more LGBT+ 

people feeling able to report their experiences to authorities, the rise in experienced hate 

incidents/crimes is accompanied by consistently low reporting rates by the LGBT+ 

community. Our figures show that four in five LGBT+ people (81 per cent) who experienced 

a hate crime or incident didn’t report it to the police (LGBT in Britain: Hate Crime and 

Discrimination, 2017), with similar findings in the National LGBT Survey (2018)  This 

suggests that increases in experienced hate crimes and incidents may have played a 

significant role in this recorded increase  

6  However, despite the rise in recorded hate crimes and incidents over the last decade, 

the number of successful prosecutions, including for anti-LGBT+ hate crimes, is comparably 

small and falling (Home Office, 2020; CPS, 2019)  

The Impact of Anti-LGBT+ Hate Crime  



7. The impact of anti-LGBT+ hate crime on the safety, mental health and wellbeing of 

LGBT+ people cannot be underestimated. LGBT+ people experience concerningly high 

levels of poor mental health, and being subjected to a hate crime may exacerbate this 

further. Stonewall’s LGBT in Britain: Health Report (2018) found that: 

• Rates of depression among LGBT+ people who had experienced a hate crime based 

on their sexual orientation and/or gender identity were concerningly high (69 per cent)   

• LGBT+ people who had experienced a hate crime because of their sexual orientation 

and/or gender identity in the last year were particularly likely to experience episodes of 

anxiety (76 per cent)  

Legislative Reform  

8. Hate crime legislation in England and Wales currently upholds a hierarchy whereby 

hate crimes based on sexual orientation, transgender identity and disability are treated 

differently than those based on other protected characteristics. The aggravated offences 

model does not extend to sexual orientation or transgender identity  meaning LGBT+ 

people are currently not afforded equal hate crime protection under law  This also causes 

issues for those experiencing hate on the basis of more than one protected characteristic, for 

whom the hate they experience on the grounds of sexual orientation, transgender identity 

and disability is treated less seriously by the law than the hate they may experience on the 

basis of other protected characteristics. This inequity extends into stirring up legislation, 

where lesbian, gay and bi people are offered less legal protection, and trans people none at 

all. The Football Offences Act 1991 does not currently protect LGBT+ people. 

9. Legislative reform is a key tool to tackle and prevent anti LGBT+ hate crime and build 

LGBT+ people’s confidence in the criminal justice system  The Law Commission should be 

guided by the principles of parity and effective legal protection as they develop their final 

recommendations. 

10  Stonewall supports the creation of a single Hate Crime Act that consolidates complex 

and piecemeal existing legislation, and extends and equalises protections across all 

protected characteristics, including sexual orientation and transgender identity  

[See full response from reference table for links to reports] 

Question 2: Yes 

Expand: Clarity on which communities are protected by hate crime legislation will ensure that 

the need to tackle and prevent the specific hate these communities experience is explicitly 

reflected in legislation, helping inform policing practice and supporting these communities to 

understand their rights. We know that specific communities experience high rates of hate 

and hostility based on their protected characteristics, and so the continued, explicit inclusion 

of these in legislation is essential. 

Question 3: Other (please expand) 

Expand: When deciding whether a protected characteristic should be adopted in hate crime 

law, evidence-based policy is key, and Stonewall recognise the importance of a minimal 

criminalisation approach. At the same time, given that this model relies heavily on evidence 

of criminal targeting of a group and its resulting impact, it is crucial to note that many 

marginalised groups’ experiences are under-researched and unrepresented  particularly as 

many members of marginalised groups may not report their experiences of hate crime and 

discrimination to the police  As a result, in some cases it may be more difficult to obtain 



evidence that meets the criteria put forward by the Commission, and so in these instances, 

we strongly recommend that the Commission undertakes targeted consultation and 

engagement with these communities to develop a stronger understanding of the hate they 

experience. 

Question 4: 13. Recorded hate crimes based on racial and religious hostility have 

increased in recent years, and political events  such as the 2016 EU Referendum  have 

been accompanied by significant spikes (Home Office, 2020). Stonewall believes that some 

of the political discourses that accompanied the 2016 EU Referendum, and the period since, 

have exacerbated and legitimised hateful attitudes towards migrants and asylum seekers, 

fuelled by increasingly hostile rhetoric in public discourse. The Home Office 2016/2017 

report notes that “The EU referendum campaign began on Friday 15 April 2016, with the 

result announced on Friday 24 June, the day after the referendum  Around this time there 

was a clear spike in hate crime (see Figure 2.2). As stated in the introduction, offences with 

a xenophobic element (such as graffiti targeting certain nationalities) can be recorded as 

race hate crimes by the police  Anecdotal evidence suggests that there was an increase in 

these types of offences around the time of the EU Referendum”. Many migrants and asylum 

seekers, including those who are LGBT+, feel deeply unsafe, and face significant threats to 

their safety, in British society. 

14. The Home Office also reports that recorded racially and religiously aggravated 

offences in June and July 2020 were 34 per cent higher than the same months of the 

previous year – a spike they attribute to some of the response to Black Lives Matter protests 

in those months (Home Office, 2020). 

15  This been exacerbated by the Covid 19 pandemic  a phenomenon which has further 

entrenched inequalities for marginalised groups. Covid-19-related conspiracy theories and 

prejudiced accusations relating to the spread of the virus have led to an increase in hate 

incidents and crimes against East Asian communities, especially those who are Chinese    

16. Stonewall will be guided by anti-racist organisations and those working to advance 

the rights of migrants and asylum seekers. We urge the Commission to be led by their 

voices and expertise when developing recommendations in this area, and if these 

organisations and individuals would like these groups to be included as a protected 

category, we would strongly support that recommendation. As per our response to Question 

62, the Commission should carefully consider the role and importance of restorative justice 

measures in addressing all forms of hate crime, particularly given the profound racial 

inequalities being perpetuated by and in the criminal justice system  

Question 5: Other (please expand) 

Expand: 17. Recorded hate crimes based on racial and religious hostility have increased 

in recent years, and political events  such as the 2016 EU Referendum  have been 

accompanied by significant spikes (Home Office, 2020)  Some of the political discourses that 

accompanied the 2016 EU Referendum, and the period since, have left many religious 

groups feeling unsafe in British society  

18  Muslim communities, who are also targeted by the Government’s Prevent agenda, 

face particularly high levels of hate and discrimination and currently account for over 50 per 

cent of recorded religious hate crime offences, followed by Jewish communities (Home 

Office, 2020). 

19. This been exacerbated by the Covid 19 pandemic  a phenomenon which has further 

entrenched inequalities for marginalised groups  Covid 19-related conspiracy theories and 



prejudiced accusations relating to the spread of the virus have led to an increase in hate 

incidents and crimes against religious communities.  Tell Mama reported a 40 per cent 

increase of reports of Islamophobia online during lockdown, averaging at 150 reports per 

week. 

20. Stonewall will be guided by faith based organisations in the sector. We urge the 

Commission to be led by their voices and expertise when developing recommendations in 

this area, and provided that this is something these organisations and individuals would like 

to see reflected in legislation, we strongly support this proposal  once again noting, as per 

our responses to Question 4 and 63, the importance of restorative justice measures too  

Question 6: Not Answered 

Expand:  

Question 7: 21  We strongly support the Commission’s proposal to include asexual 

identities in the protected characteristic of sexual orientation. 

22. English courts have offered a narrow interpretation of this category as only being 

inclusive of ‘lesbian, gay, bisexual and heterosexual people’ (R v B [2013])  We are aware 

the Commission previously stated that it ‘had yet to receive evidence that individuals suffer 

hate crime from being asexual’ and thus did not believe the category of ‘sexual orientation’ 

had to be interpreted as such  Stonewall is encouraged by the Commission’s more recent 

assertion that ‘since this time, awareness of asexuality, and the challenges asexual people 

face, has grown there is growing evidence that asexual people experience forms of 

discrimination in contemporary society, and some evidence that they experience violence 

and abuse on this basis.’ (11.67 & 11.68).    

23  There is a growing body of evidence highlighting the discrimination, harassment and 

abuse that ace people face: 

• The ACT Aces Survey (2020), an Australian led survey of ace people’s experiences 

around the world, found that 82 per cent of all respondents reported experiencing at least 

one form of discrimination, oppression or violence, and 75 per cent had experienced some 

form of verbal or emotional abuse. Most respondents (62 per cent) had been told by family, 

friends, doctors and/or therapists that asexuality was not ‘real’ or ‘normal’, followed by 28 per 

cent being told that they could be ‘fixed’ or ‘cured’. Four per cent of those who responded 

had experienced online hate through mediums such as Tumblr, Facebook, Twitter and 

private messaging  ranging from insults, death threats and rape threats, to incitement to 

suicide.  

• The Asexual Community Survey (2016) highlights many of the negative experiences 

that ace people face due to their sexual and/or romantic orientation, including verbal 

harassment (31.9 per cent), online harassment (29.3 per cent), familial rejection (11.2 per 

cent) and physical harassment or violence (5 6 per cent)  

• The National LGBT Survey (2017) found that ace people had the lowest levels of life 

satisfaction and were least likely of all respondents with a minority sexual orientation be to 

open about their identity  The survey also found that ace people were most likely among 

those with minority sexual orientations to be targeted for conversion therapy. 

24. We strongly support the Commission’s proposals to include asexual people within the 

definition of ‘sexual orientation’ under S146 of the Criminal Justice Act 2003 or Hate Crime 

Act equivalent. It is crucial that ace people are – and know they are – protected under law, 

and are afforded the same rights as other members of the LGBT+ community. 



25. However, we recommend that the Commission updates its proposed definition of 

sexual orientation under hate crime legislation from:  

‘A group of persons defined by reference to sexual orientation, whether towards persons of 

the same sex, the opposite sex, both or neither’. 

To: 

‘a group of persons defined by reference to sexual orientation, whether towards (a) persons 

of the same sex, (b) persons of a different sex, or (c) both persons of the same sex and 

persons of a different sex’ 

26  This is because referencing an ‘opposite’ sex excludes those who are not male or 

female (such as non binary people, and some intersex people). Some individuals, such as 

some pansexual people, may not consider their sexual orientation to involve attraction to 

binary categories of male and/or female  This framing also risks excluding instances of hate 

experienced by, for example, couples in which one partner is a man or a woman, and one 

partner is non binary  It is vital that these communities and scenarios are included in 

legislation. 

Question 8: Yes 

Question 8 Part 1: 27  Stonewall strongly supports the Commission’s proposals to 

update the definition of ‘transgender’ in hate crime laws as it has suggested, and to expand 

the title of this category. 

Transgender  

28. Stonewall agrees that the definition of transgender identity under hate crime law 

should be changed. We support the Commission’s intention to move away from a model that 

focusses on gender reassignment, recognising that ‘the current definition places significant 

emphasis on the process of gender reassignment, rather than on the identity and 

personhood of the individual’ (11.76). Updating the term ‘transsexual’ to ‘transgender’ or 

‘trans’ will also help bring legislation in line with best practice, as ‘transsexual’ is now widely 

considered by many to be outdated and offensive (Women and Equalities Select Committee, 

2016). Outdated phrasing can also contribute to a lack of community confidence in the 

justice system, as well as restricting the ability of the justice sector to understand trans 

people’s experiences.  

Non binary 

29  We recognise that the category of transgender identity was intended to be interpreted 

in an inclusive and non-exhaustive manner. However, it is crucial that statutory wording is 

updated to explicitly include non binary people, as the Commission have proposed. Non-

binary people face discrimination across many areas of life  Stonewall’s report LGBT in 

Britain: Hate Crime and Discrimination (2017) found that: 

 Two in five LGBT+ people (39 per cent) who identify as non-binary have experienced 

a hate crime or incident because of their sexual orientation and/or gender identity in the last 

year, compared to one in five LGBT+ people (19 per cent) who identify as male or female. 

 Non binary people are significantly more likely than LGBT+ men and women to 

experience anti LGBT+ abuse online targeted at them (26 per cent compared to 10 per cent 

of men and eight per cent of women in the month preceding the survey). 



30. It is crucial that non-binary people are given legal clarity and clear reassurance that 

they are protected under hate crime law. The recent Employment Tribunal judgement of 

Taylor v Jaguar Land Rover Ltd explicitly recognised the right of non binary individuals to be 

protected from discrimination, harassment, and victimisation under the Equality Act 2010 

under the protected characteristic of ‘gender reassignment’. This case represents an 

important example of the legal system recognising that non binary people experience 

marginalisation for being themselves, and sending a clear message to this community that 

they are protected by law; we hope to see this reflected in a new Hate Crime Act  

Intersex 

31. Intersex people experience high levels of discrimination (A Long Way to LGBTI 

Equality  European Union Agency for Fundamental Rights, 2020). Not all intersex people 

identify as being part of the LGBT+ community due to their intersex identity, while some 

intersex people might. Some intersex people may also identify as belonging to the LGBT+ 

community due to their sexual orientation and/or gender identity, and some may not. We 

strongly support efforts to prevent and tackle hate crime against intersex people, including 

through explicit inclusion in legislation. The Law Commission must be led by the expertise of 

intersex individuals and organisations on exactly how this community should be protected 

under hate crime law, including whether this grouped category is an appropriate location for 

intersex. 

Re naming this category  

32  We support the Commission’s proposals for re-naming this category, which explicitly 

reflects the existence of non binary people, and the fact that not all non-binary people 

identify as trans   We will defer to the voices and expertise of intersex communities on 

whether this category is appropriately named, in relation to their explicit protection under 

hate crime law. 

Question 8 Part 2: Yes 

Expand: [See above] 

Question 8 Part 3:  

Question 9: 33  LGBT+ disabled people experience marginalisation on multiple fronts, 

often simultaneously, and are at particularly high risk of experiencing hate crime. LGBT in 

Britain: Hate Crime and Discrimination (2017) found that: 

 LGBT+ disabled people are more likely to have experienced a hate crime or incident 

based on their sexual orientation and/or gender identity (27 per cent in the 12 months 

preceding the survey compared to 17 per cent of non disabled LGBT+ people)  

 One in eight LGBT+ disabled people (13 per cent) do not feel safe in the area where 

they live.  

34  Stonewall will be guided by disability organisations in the sector on this question  

These organisations are best placed to understand how the criminal law can best protect 

these communities. We urge the Commission to be led by their voices and expertise when 

developing recommendations in this area  

Question 10: 33  LGBT+ disabled people experience marginalisation on multiple fronts, 

often simultaneously, and are at particularly high risk of experiencing hate crime. LGBT in 

Britain: Hate Crime and Discrimination (2017) found that: 



· LGBT+ disabled people are more likely to have experienced a hate crime or incident 

based on their sexual orientation and/or gender identity (27 per cent in the 12 months 

preceding the survey compared to 17 per cent of non disabled LGBT+ people)  

· One in eight LGBT+ disabled people (13 per cent) do not feel safe in the area where 

they live.  

34  Stonewall will be guided by disability organisations in the sector on this question  

These organisations are best placed to understand how the criminal law can best protect 

these communities. We urge the Commission to be led by their voices and expertise when 

developing recommendations in this area  

Question 11: Yes 

Expand: 35. Stonewall strongly supports the introduction of legislation protecting women 

from hate crime based on their sex/gender  Misogyny in our society, including that 

experienced by lesbians, bi and trans (LBT+) women, is pervasive, deeply rooted and 

profoundly damaging   

36  The Commission state that “many victims told us that they had experienced hate 

crime based on more than one characteristic. This was particularly prominently described 

by  LBT+ women” (16 108)  LGBT in Britain: Hate Crime and Discrimination (2017) 

contains testimonies outlining the specific forms of misogyny that LBT+ women face: 

‘I was walking to work and a group of young teens followed me and were making remarks 

about not having a man in my life and if I did have sex with them they would make me 

straight. They followed me up to my ward and they were still going at me. My work mates 

and manager were all there. My work mate told them to go. I didn’t feel good and cried. It 

took some time before I could start my shift ’  

Amy, 52 (North East) 

‘I’m sure almost every lesbian I have met has been forced to leave a straight club because of 

male harassment  You then end up only hanging out in gay bars to avoid the drama or just to 

be able to go out with your partner and feel comfortable knowing that this probably won’t 

happen. Until straight men start exploring gay bars looking to convert people’  

Rebecca, 24 (Wales) 

37. Speaking in Amnesty International’s Toxic Twitter (2018) report, Ruth Davidson 

noted that her experience of abuse as an MP is routed in both misogyny and homophobia: 

‘Because I’m openly gay  I was the first openly gay leader of a major political party in the 

UK  and particularly when I started, there was a lot of homophobic abuse. I have a lot of 

young gay followers on my Twitter, and for me it’s important to call that out….Every now and 

again, every month or so, I’ll retweet or push back on some of the homophobic abuse 

because I think it’s important that people see that sort of language is not acceptable  you 

don’t have to take it ’ 

38  Stonewall’s report The Double-Glazed Glass Ceiling (2008) shed light on the 

misogyny that many lesbians experience in the workplace: 

‘I’m in a male-dominated division, a male-dominated environment and a pretty tough sector 

of the economy  It’s hard enough being a woman, let alone being a gay woman and trying 

not to fall into any stereotypes because people tend to judge women much more harshly.’ 



Natalie, Private Sector 

‘A lot of lesbians in the workplace don’t want to put their hands up twice: once for being a 

woman and then secondly ‘by the way, I’m a lesbian’  They feel they’ve got hard enough 

work cut out as a woman without having to take on board any sort of mission or 

responsibility for calling out that they’re a lesbian as well.’ 

Jacqui, Private Sector 

39. It is crucial to note that some LBT+ women also experience discrimination on 

additional fronts, for example by also experiencing racism, ableism, etc. Munroe Bergdorf, 

who is a Black trans woman, states “I’ve experienced the racism, the misogyny, the 

transmisogyny, the homophobia”. This is further highlighted by Phyll Opoku-Gyimah, the Co-

Founder and Director of UK Black Pride and Executive Director of Kaleidoscope Trust, who 

stated: ‘as a Black queer woman the injustices that I face around racism, sexism, misogyny, 

misogynoir [misogyny directed towards Black women, rooted in both racism and sexism]… 

the homophobia and, I may not be trans, but the transphobia towards our trans siblings’  

40  LBT+ women are also at particular risk of crimes and experiences rooted in 

misogyny, including domestic abuse and sexual violence. Stonewall’s report LGBT in Britain: 

Home and Communities (2018) found that: 

• One in ten lesbians (10 per cent), one in eight bi women (13 per cent), and 16 per 

cent of trans women had experienced domestic abuse from a partner in the year preceding 

the survey   

• These figures were higher than the general population, with the Office for National 

Statistics finding that six per cent of women in the general population had experienced 

domestic abuse from a partner in the same time period  

41. These findings have also been corroborated elsewhere, such as Galop’s report 

LGBT+ People’s Experiences of Domestic Abuse (2018) based on casework data from 

LGBT+ victims/survivors of domestic abuse: 

• Lesbians were ‘most at risk of intimate partner violence, reported the highest levels of 

risk of forced marriage and disclosed the highest levels of financial and verbal abuse’. 

• 60 per cent of trans women disclosed abuse from a male perpetrator  This group 

were ‘most at risk of intimate partner violence and reported the highest levels of physical, 

sexual and financial abuse’. 

• 10 per cent of victims/survivors were at potential risk of other forms of gender-based 

violence, of which 70 per cent were at risk of honour-based violence and 41 per cent of 

forced marriage  

Question 11 Part 2: 42  Stonewall believes that the carve outs proposed by the 

Commission for sexual offences, forced marriage, FGM and crimes committed in the 

domestic abuse context are needed if ‘gender or sex’ is protected for the purposes of hate 

crime law  This will ensure the creation of any hate crime protected characteristic does not 

inadvertently undermine existing legal protections in place for these offences. 

Question 12:  

Question 13: Other (please expand) 



Expand: 43. Stonewall believe that either framing would be satisfactory. It is vital that 

LBT+ women’s experiences of misogyny are covered by legislation. 

Question 14: Yes 

Expand: 44. Stonewall are confident that the category of sex or gender proposed by the 

Commission will cover the experiences of all women, including LBT+ women. We therefore 

support this proposal  

Question 15: 45. Stonewall will be guided by organisations in the sector with knowledge 

and expertise on age-based discrimination, including organisations campaigning for older 

people and young people  This should include LGBT+ specific organisations that support 

and advocate for the rights of LGBT+ young people, including LGBT+ youth groups, and 

those campaigning for the rights of LGBT+ older people, such as Opening Doors London. 

We would support the extension of protections to cover people of all ages, if this is what 

these groups recommend  the Commission should be led by their voices and expertise 

when developing recommendations in this area   

46  LGBT+ older people routinely face discrimination across many areas of life  

Stonewall’s research, LGBT in Britain: Home and Communities (2018) found that 42 per cent 

of LGBT+ people aged 55-64 and 35 per cent of LGBT+ people aged 65+ do not feel 

comfortable walking down the street while holding their partner’s hand. 

47. LGBT in Britain: Hate Crime and Discrimination (2017) found that LGBT+ young 

people are at higher risk of experiencing an anti LGBT+ hate crime than any other age 

groups. Findings revealed that 33 per cent of LGBT+ people aged 18-24 – including 55 per 

cent of those who are trans  had experienced a hate crime or incident based on their sexual 

orientation and/or gender identity in the year preceding the survey  The report also 

highlighted how LGBT+ young people were particularly unlikely to report hate crime to the 

police, with only 12 per cent doing so. 

Question 16: 45  Stonewall will be guided by organisations in the sector with knowledge 

and expertise on age-based discrimination, including organisations campaigning for older 

people and young people. This should include LGBT+ specific organisations that support 

and advocate for the rights of LGBT+ young people, including LGBT+ youth groups, and 

those campaigning for the rights of LGBT+ older people, such as Opening Doors London. 

We would support the extension of protections to cover people of all ages, if this is what 

these groups recommend  the Commission should be led by their voices and expertise 

when developing recommendations in this area.  

46. LGBT+ older people routinely face discrimination across many areas of life. 

Stonewall’s research, LGBT in Britain: Home and Communities (2018) found that 42 per cent 

of LGBT+ people aged 55-64 and 35 per cent of LGBT+ people aged 65+ do not feel 

comfortable walking down the street while holding their partner’s hand  

47  LGBT in Britain: Hate Crime and Discrimination (2017) found that LGBT+ young 

people are at higher risk of experiencing an anti LGBT+ hate crime than any other age 

groups. Findings revealed that 33 per cent of LGBT+ people aged 18-24  including 55 per 

cent of those who are trans  had experienced a hate crime or incident based on their sexual 

orientation and/or gender identity in the year preceding the survey. The report also 

highlighted how LGBT+ young people were particularly unlikely to report hate crime to the 

police, with only 12 per cent doing so. 



Question 17: 48. Stonewall stands in solidarity with sex workers: a community that 

experiences pervasive levels of violence in Britain and overseas. LGBT+ people who are 

Black and of colour  most especially those who are trans  are overrepresented amongst 

sex workers (Red Umbrella, 2015), as well as those who are working class, migrants, 

refugees and asylum seekers; many of whom face considerable threats to their safety.  

49  Research by the International Committee on the Rights of Sex Workers in Europe, 

Undeserved. Overpoliced. Invisibilised (2015), includes participants from the United 

Kingdom and highlights the significant overlap between LGBT+ and sex worker 

communities: 

‘The homophobic and transphobic social climate LGBT individuals live in and the social 

marginalisation they face is one of the main reasons why many LGBT people use sex work 

as a livelihood option  Members of the LGBT community are likely to face rejection from their 

family, obstacles to access to education and employment…in many countries, they therefore 

have limited economic and employment opportunities ’ 

50  The report also notes that LGBT+ sex workers experience alarmingly high levels of 

discrimination and physical and sexual violence, including beatings, rape and murder. These 

forms of violence are perpetuated by a range of perpetrators, including direct violence from 

other individuals, hate groups, family members, intimate partners and law enforcement.  

51. We note that the intention of the Law Commission’s review is to simplify and 

consolidate hate crime legislation to ensure consistency and parity in law, and effective legal 

protection for communities who experience hate  Should the Commission decide to 

incorporate this, and other, new categories by way of a flexible enhanced sentencing 

approach (a possibility explored in Question 38), but not the aggravated offences model, this 

risks re-creating a hierarchy whereby certain protected characteristics are afforded 

protection under one tier of hate crime law but not the other. The creation of any new hate 

crime protected category must not be undermined by the creation of new disparities in 

legislation  all protected characteristics must be treated equally. 

52. The Commission must, in developing their recommendations, also have due regard 

to how hate crime protections will work in practice given that the criminalisation of sex work 

poses specific risks to sex workers who want to report their experiences to the police. 

53. The Commission should be led by the voices and expertise of organisations and 

individuals specifically advocating for the rights of sex workers, including those who are 

LGBT+, when developing recommendations in this area  and we would support the 

inclusion of sex workers as a category in hate crime law if this proposal is advocated for by 

these communities  

Question 18:  

Question 19: 54  LGBT+ people are at particular risk of experiencing homelessness  

Almost one in five LGBT+ people (18 per cent) have experienced homelessness at some 

point in their lives, with this figure rising to one in four for trans people specifically and three 

in ten for LGBT+ disabled people (LGBT in Britain: Home and Communities, 2018). 

Furthermore, research by Albert Kennedy Trust found that LGBT+ young people make up 24 

per cent of the youth homelessness population in the UK and are more likely to experience 

familial rejection, abuse and violence (LGBT Youth Homelessness, 2018)  The report also 

states that while homeless, LGBT+ young people are more likely to experience violence, 

sexual exploitation, substance misuse and physical and mental health problems than other 

homeless young people  



55. The intention of the Law Commission’s review is to simplify and consolidate hate 

crime legislation to ensure consistency and parity in law.  The creation of any new hate 

crime protected category must not be undermined by the creation of new disparities in 

legislation  all protected characteristics must be treated equally. The Commission should be 

led by the voices and expertise of organisations and individuals specifically supporting and 

advocating for the rights of people experiencing homelessness, including those who are 

LGBT+, when developing recommendations in this area – and we would support the 

inclusion of homelessness as a hate crime category if this proposal is advocated for by these 

groups  

Question 20:  

Question 21: Yes 

Expand: 56  Stonewall supports the move towards parity and clarity in hate crime 

legislation, and so believes it is sensible that the legal tests for both models are the same. 

Question 22: Yes 

Expand: 57  Stonewall support the retention of ‘demonstration of hostility’ in hate crime 

law. We recognise criticism of the current legal model’s equal treatment of motivation and 

demonstration of hostility (including arguments that the latter carries less moral culpability 

and should therefore be met with lesser penalties)  However, we support the assertions of 

Professor Mark Walters and Lord Bracadale that ‘demonstration of hostility’ is a crucial 

component in hate crime law  Demonstrations of hostility, even where hostility is not the 

intention or sole intention of a hate crime, can still profoundly impact LGBT+ victims, the 

general LGBT+ community and society as a whole. As stated by Professor Walters, and 

noted by the Commission, ‘what matters is that the offender intends to express the insult 

and is aware that to do so will likely demean the victim’s identity’ (15.34). 

58. However, there are several barriers to implementing this arm of legislation that must 

be addressed to give marginalised communities effective protection from hate crime   As 

stated by the Commission, research by Professor Walters shows that some lower courts 

have equated ‘demonstrated hostility’ with requiring hostile motivation, and are therefore 

reluctant to allow cases of demonstration of hostility to be considered hate crimes (15 27)   

59. Police forces and the Crown Prosecution Service (CPS) must be given high-quality 

training and support on these legal thresholds to ensure the spirit and intent of hate crime 

legislation is borne out throughout the criminal justice system  We believe a new Hate Crime 

Act should place responsibility for overseeing this work within the remit of a new Hate Crime 

Commissioner  

Question 23: 60  Stonewall recognises that the current hostility model can act as a 

barrier to prosecution in many hate crime cases  particularly for victims of ableist hate 

crime  Stonewall believes the ‘by reason’ test could establish a significant level of legal 

protection for disabled communities that they are not currently afforded  The Commission 

should be led by the voices and expertise of organisations and individuals specifically 

advocating for the rights of disabled communities, including those who are LGBT+, when 

developing its final recommendations in this area (see our response to Questions 9 and 10 

for more information on the experiences of LGBT+ disabled communities). 

61  The ‘by reason’ model could also be of value to the LGBT+ community specifically, 

as it would mean that the CPS would not need to prove that the perpetrator was motivated 

by or demonstrated hostility towards LGBT+ people, but that the victim was selected 



because of the fact they are LGBT+. Research by Sussex University states that this model 

could capture instances of hate that current law could not:  

‘There will be many other examples of hate crimes where victims are targeted because they 

are perceived to be both vulnerable and “different”. The transgender woman who is sexually 

assaulted and beaten because the offender knows she can do nothing to protect herself, or 

the young Muslim girl whose head scarf is torn from her head because she is seen as an 

easy target are but two examples of “hate crimes” committed by reason of the victim’s 

identity. In many of these types of cases, there is no clear-cut outward (i.e. verbal) 

manifestation of hostility, neither will there always be sufficient proof to show that the 

defendant was “motivated” by hostility. Yet, these cases, and many more like them, illustrate 

how often certain groups of people are brutalised, sometimes tortured, and often abused not 

for anything they have said or done, but simply because of who they are ’  

62. Though an improvement on the existing model, we are concerned these cases may 

not be captured by the Commission’s proposal of amending legislation to include ‘hostility or 

prejudice’. 

63. We appreciate the Commission’s concerns that the ‘by-reason’ model may result in 

an over-expansion of criminal law  particularly when deployed alongside the ‘demonstration 

of hostility’ arm of legislation  We understand the Commission’s concerns that this model 

may capture cases where an individual is targeted due to their identity, but not necessarily 

due to prejudice towards that identity  However, there are effective legal measures that can 

be taken to mitigate this risk and minimise the number of cases captured that do not sit 

comfortably within the remit of hate crime legislation, including explanatory notes that could 

be used to explain the types of cases that should and should not be captured under this 

legislation. 

Question 24: Other (please expand) 

Expand: 64  Stonewall’s priority is to achieve parity and consistency in law, and secure 

effective legal protection for communities who experience hate, including LGBT+ 

communities. This could be achieved, for example, through the extension of aggravated 

offences to cover all protected characteristics  We also recognise that there are limitations to 

the aggravated offences regime, and that viable alternatives have emerged, in particular the 

‘hybrid’ model developed by academics from University of Sussex (see our response to 

Question 35), which would significantly expand the number of offences that could become 

aggravated. It is crucial that the Commission thoroughly consults with, and is led by the 

views of, individuals and organisations across race and faith sectors in particular, to 

understand their perspectives on maximum penalties, the aggravated offences model more 

generally, and a hybrid alternative, before making its final recommendation. 

Question 25: Other (please expand) 

Expand: 65  Current hate crime legislation upholds legal inequality by treating hate crimes 

based on sexual orientation, transgender identity and disability as less serious than those 

based on other protected characteristics  It is crucial that this is rectified in law and parity is 

established.  

66. Parity is practically and symbolically advantageous: it will ensure LGBT+ people have 

equal access to legal protections and remedies, and send a clear signal to the LGBT+ 

community, and the wider population, that the law treats anti LGBT+ hate crimes as 

seriously as any other. We believe this will improve confidence in reporting among LGBT+ 

people; a community that has historically low hate crime reporting rates  



67. In line with our response to Question 24, we do, however, recognise that there are 

drawbacks with the aggravated offences model: in particular, that it only extends to a finite 

number of offences  Viable criminal justice alternatives have been proposed that seek to 

address this, such as the ‘hybrid’ model developed by academics from the University of 

Sussex. If the Commission conclude that the aggravated offences system should be 

retained, these protections must be extended across all protected characteristics  

Question 26: Not Answered 

Expand:  

Question 27: Yes 

Expand: 68. Stonewall agrees with the Commission that communications offences are ‘the 

most logical additions to the regime of aggravated offences’ (16.58), should the aggravated 

offences model for hate crime be retained   The Commission should consult our response to 

the Harmful Online Communications consultation for more information. 

Question 28: Other (please expand) 

Expand: 69  Stonewall believe that the Commission should not overlook the symbolic 

importance of establishing murder as an aggravated offence. The murders of LGBT+ people 

based on their sexual orientation and/or transgender identity are hate crimes, and should be 

treated as such. 

Question 29: Not Answered 

Expand:  

Question 30:  

Question 31: Not Answered 

Expand:  

Question 32: 70. Stonewall welcomes the Commission’s explicit recognition of 

intersectionality in its consultation paper, and we support moves towards recognising 

intersectionality in hate crime legislation, and work to prevent and address hate crime more 

widely. 

71. The Commission state that ‘many victims told us they had experienced hate crime 

based on more than one protected characteristic  This was particularly prominently 

described by Muslim women, disabled women, and LBT+ women, who experience misogyny 

in addition to other forms recognised hostility’ (16 108)   

72  Stonewall echoes this: we know many LGBT+ people experience marginalisation on 

multiple fronts, often simultaneously, which can shape their risk of experiencing hate crime. 

LGBT in Britain: Hate Crime and Discrimination (2017) found that: 

• A third of black, Asian and minority ethnic LGBT+ people (34 per cent) have 

experienced a hate crime or incident based on their sexual orientation and/or gender identity 

in the 12 months preceding the survey, compared to one in five white LGBT+ people (20 per 

cent)  

• LGBT+ disabled people are more likely to have experienced a hate crime or incident 

based on their sexual orientation and/or gender identity (27 per cent experienced this in the 

12 months preceding the survey, compared to 17 per cent of non-disabled LGBT+ people). 



• LGBT+ people who belong to a non-Christian faith (Judaism, Hinduism, Islam, 

Sikhism, Buddhism, or other) are more likely than LGBT+ people in general to have 

experienced a hate crime or incident due to their sexual orientation and/or gender identity, 

with nearly a third (30 per cent) experiencing this, in the 12 months preceding the survey. 

73. As stated in our responses to Questions 11 14, LBT+ women experience misogyny 

in addition to discrimination and hate based on their sexual orientation and/or gender 

identity. 

74. We also welcome, and concur with, the Commission’s explicit recognition that the 

experiences of hate and discrimination may differ within the LGBT+ community depending 

on whether an individual is lesbian, gay, bi and/or trans (16.109).  

75. Stonewall supports the recognition of ‘one or more’ protected characteristics which 

could be specified in the charge or count on the indictment, but with conviction only requiring 

the jury to be satisfied that at least one had been made out on the evidence by the 

prosecution (16 125)   

76  Nevertheless, we remain concerned about the fact that the law will hold these 

categories as distinct and separable during prosecutions and the delivery of a verdict. It is 

important to note that victims of hate based on more than one protected characteristic may 

not see their abuse as arising from two separate types of hate, but rather as a specific, 

compound form of hate (such as misogynoir, or transmisogyny) which cannot be reduced to 

separate elements   

77. However, we recognise that the rigidity of the aggravated offences framework (if it is 

retained), means that embedding intersectionality in this legal model is difficult, notably due 

to ‘the relatively inflexible way that charges and criminal indictments operate’ (16 112)  

Support must be given to prosecutors and courts not to invalidate intersectional identities in 

this process, and address intersectional experiences as sensitively as possible in court, 

within the rigid confines of the aggravated offences model (if it is retained)  

78. Any legal reform regarding intersectionality will also be rendered less effective if law 

enforcement actors, including police forces, are not adequately trained to recognise and 

understand intersectional oppression, and support victims and survivors who experience 

oppression on multiple fronts. Statutory and policy levers must be used to ensure, for 

example, that cross-characteristic recording and evidence collation is conducted robustly 

and consistently by police forces  This could include updating Hate Crime Operational 

Guidance to ensure that intersectional practice sits firmly within the duties of police forces.  

79. We believe these risks could be partly mitigated by ensuring that the remit of the 

Hate Crime Commissioner explicitly includes addressing intersectional hate and 

discrimination in their work. This could include dedicated programmes of work exploring 

intersectional experiences of hate crime by, for example, Muslim women or trans women  

including how this relates to court room practices  The Hate Crime Commissioner should 

work closely with the College of Policing, alongside other key stakeholders, to ensure that 

intersectionality is a central concern of all police forces’ work  

Question 33:  

Question 34:  

Question 35: 80  As stated in our response to Question 34, Stonewall’s priority is to 

achieve parity and consistency in law, and secure effective legal protection for communities 

who experience hate. This could be achieved, for example, through the extension of 



aggravated offences to cover all protected characteristics. We also recognise that there are 

limitations to the aggravated offences regime, and that viable alternatives have emerged, 

including a ‘hybrid’ model developed by academics at Sussex University (see our response 

to Question 35), which would significantly expand the number of offences that could become 

aggravated. 

81  We share the Commission’s concern that while the Sussex Report notes that current 

sentencing practices under aggravated offences very rarely reach the maximum, such cases 

still do happen  even if on a small scale (17.61). We also echo the Commission’s assertion 

that there are symbolic risks in decreasing protections currently available for communities 

covered by race and religious aggravated offences. At the same time, we appreciate there 

are drawbacks to the aggravated offences model  in particular, the fact it only applies to a 

finite number of offences  The ‘hybrid’ approach proposed by the Sussex Report would 

significantly expand the number of offences that could become aggravated  something 

which could increase legal protections relating to those offences for LGBT+ people, as well 

as other overlapping marginalised communities. 

82. It is crucial that the Commission thoroughly consults with, and is led by the views of, 

individuals and organisations across race and faith sectors in particular, to understand their 

perspectives on maximum penalties, the aggravated offences model more generally, and a 

hybrid alternative, before making its final recommendation. 

Question 36: Yes 

Expand: 83  Stonewall supports the retention of an enhanced sentencing system in hate 

crime law. There are many benefits to the system that we believe, when deployed alongside 

an aggravated offences model which is consistent across all protected characteristics, will 

add value to hate crime protection – including the regime’s ability to extend to all offences in 

the criminal justice system, as opposed to the finite number covered in the aggravated 

offences model  

84. Nevertheless, to be effective, multiple barriers in its operation must be addressed. 

Firstly, Sussex University has raised that Newton hearings are rarely utilised (17.16). 

Secondly, unlike in the aggravated offences model, the enhanced sentencing system does 

not result in hate offences appearing on the offender’s criminal record. Fair labelling is key: it 

sends a clear message to LGBT+ people that hate crimes committed against them will be 

labelled as such, and validates LGBT+ people’s experiences of hate crime that result in 

conviction. Stonewall understands the Commission have been advised that this change is 

close to implementation, however we would like to reiterate that this change is crucial for the 

enhanced sentencing system to effectively work for LGBT+ people  

85. The Commission state that where proof of hostility is not required in the offence itself, 

police and prosecutors may be less motivated to gather sufficient evidence to build a case  

We share the concerns of organisations including Galop that the police’s six-month time limit 

to bring proceedings in summary-only prosecutions may accidentally elapse due to factors 

such as mistakenly believing that their case would go before the Crown Court when dealing 

with religious and racial hostility  The efficacy of the enhanced sentencing system will 

depend on how it is interpreted by police forces, the CPS and courts, and so it is crucial that 

these criminal justice actors are given high quality support and training  To achieve this, a 

new Hate Crime Act should include this as a key focus of the Hate Crimes Commissioner’s 

remit, including:  

• Promoting better practices in relation to Newton hearings   



• Delivering awareness-raising initiatives and training to police forces to encourage 

them to effectively collate evidence of hostility, and understand time limits of specific 

offences and courts  

Question 37: Yes 

Expand: 86. Stonewall agrees with the Committee’s assertion that this is ‘an appropriate 

and important component of recognising the additional harm suffered by the victim, and 

wider members of the community’ [17.76]. The Commission should also explore whether 

flexibility should be afforded in instances where the victim has stated they would not feel 

comfortable with the aggravation being mentioned in open court  

Question 38 Part 1: 87. Stonewall recognises that there may be benefits to 

establishing a more flexible approach to characteristic protection, such as the ability to 

recognise new characteristics in hate crime legislation   Nevertheless, the Commission has 

stated that their priority in conducting this hate crime review is parity. We are concerned that 

proposals putting forward a flexible approach may have the unintended consequence of 

creating a new hierarchy in law: where new protected groups which emerge in relation to 

enhanced sentencing do not have access to the protection afforded to other protected 

characteristics under the aggravated offences model   

88. We recommend the Commission thoroughly consults on this matter with 

organisations specifically advocating for the characteristics which will likely be incorporated 

through this flexible approach, before making its final recommendation  

Question 38 Part 2:  

Question 39: Not Answered 

Expand:  

Question 40: Yes 

Expand: 89. Hate can take multiple forms, and it is important this is reflected in legislation. 

Stonewall believes it is logical and desirable to address this gap in legislation as the 

Commission have proposed. 

Question 41: Yes 

Expand: 90  Stonewall supports moves to simplify and consolidate hate crime legislation  

We share the Commission’s concern than current categorisation may lead to some material 

which incites hatred not being captured in legislation. We therefore support the creation of a 

single threshold across these offences  

Question 42: Not Answered 

Expand:  

Question 43 Part 1:  

Question 43 Part 2:  

Question 44:  

Question 45: Yes 



Question 45 Part 1: 91. Stonewall supports the new formulation of stirring up hatred 

thresholds proposed by the Commission, which we believe strike an appropriate balance in 

criminal law  

Question 46: Not Answered 

Expand:  

Question 47: Yes 

Expand: 92. One of Stonewall’s guiding principles for hate crime legal reform is parity and 

consistency, and so we support the creation of a single threshold under the ‘likely to’ limb of 

legislation, which will ensure thresholds are equalised across protected characteristics   

93. We also welcome the extension of legislation relating to sexual orientation (and 

transgender identity, should it be included in law; see response to Question 48) from conduct 

that is threatening to conduct that is threatening or abusive    

94. Regarding the omission of ‘insulting’ under the ‘likely to’ limb, we will defer to the 

expertise of anti-racism and faith equality groups, as this question is directly relevant to their 

existing protections under law  

Question 47 Part 2:  

Question 48: Yes 

Expand: 95  As stated throughout this response, trans people experience particularly high 

levels of hate crime because of their transgender identity. Stonewall therefore welcomes the 

extension of stirring up offences to cover hatred on the grounds of transgender identity  This 

will address legal disparities in legislation, and send a clear message to trans communities 

that their experiences are reflected and protected in legislation. 

96  Regarding the extension of stirring up offences to hatred on the grounds of disability, 

the Commission should be led by the voices and expertise of organisations and individuals 

specifically advocating for the rights of disabled communities, including those who are 

LGBT+, when developing its final recommendations in this area (see our response to 

Questions 9 and 10 for more information on the experiences of LGBT+ disabled 

communities). 

Question 49: Yes 

Expand: 97. As stated in our response to Questions 11-14, LBT+ women experience 

misogyny in addition to homophobia, biphobia and transphobia. We support this proposal, as 

this would help deliver parity across protected characteristics and ensure effective legal 

protection. 

Question 50: 98. Stonewall welcomes moves towards recognising experiences of 

intersectional hate crime in legislation  However, we defer to points made in our response to 

Question 32 on ensuring that court processes and procedures, alongside the wider criminal 

justice system, address intersectional identities with sensitivity, to help mitigate some of the 

shortcomings posed by the rigidity of the law  

Question 51: Yes 

Expand: 99  Stonewall believe the Commission have put forward a sufficiently compelling 

case for removing the current exclusion of dwellings in hate crime legislation; namely that 

‘the harm at which these offences is targeted is the propagation of hatred. Other incitement 



offences, such as inciting or encouraging commission of an offence, are not protected simply 

because they take place within a person’s home.’ (18.254). 

Question 52: Other (please expand) 

Expand: 100. These are avoidance of doubt clauses which do not substantively change the 

nature of legislation. Should these clauses not exist, this would not impact how the law 

would operate  Stonewall would strongly query whether such a clause is needed in hate 

crime legislation, particularly as the European Convention of Human Rights and Human 

Rights Act already require that freedom of expression be protected, and that any 

interpretation of national legislation should be compliant with these instruments  This position 

has been argued by Scottish legal experts, with Roddy Dunlop QC (Dean of the Faculty of 

Advocates, Scotland) stating: 

‘The difficulty with non exhaustive lists is where to stop before you become exhausted  As Dr 

Tickell pointed out, one could have a never ending series of factors that might be taken into 

account in the process. As has been pointed out, I wonder whether we are not already 

covered by the fact that any interpretation of the bill, or indeed of any legislation, must be 

convention compliant... That means that if the court arrived at an interpretation of section 3, 

or of any section of the bill, that contravened article 10 of the convention, that interpretation 

would be bad and unlawful—wrong in law  That being so, the particular protection that we 

are looking for would already be there. To that extent, I wonder whether non exhaustive lists 

become more of a problem than a solution, because the tendency is to consider them as 

tick-box exercise...’ 

101. There is no legal need for this reiteration in the form of the Commission’s proposed 

avoidance of doubt clauses which do not substantively change the nature of legislation  

102. The Commission argues that such provisions are necessary to prevent a ‘chilling 

effect’ on free speech in British society. However, we have seen just one successful 

prosecution of stirring up on the grounds of sexual orientation since the creation of this 

offence and accompanying ‘Waddington amendment’ a decade ago, despite the high 

volumes of threatening anti LGBT+ communications that are sent. This strongly suggests 

the existing legal framework may, conversely, not be operating in a way that affords effective 

protection against attempts to stir up hatred  something the Commission should consider 

carefully when deciding how it should be improved. It is also important to note that provisions 

under stirring up racial hatred have existed without a free speech clause for over a decade  

103. We are particularly concerned about the wording proposed by the Commission for an 

equivalent clause relating to stirring up hatred based on transgender identity: 

‘Possible protections could therefore include the discussion or criticism of physical or 

behavioural difference relating to sex or gender; the discussion or criticism of gender 

reassignment; treatment for gender dysphoria; and provision of and access to single sex 

service facilities and activities ’ (18 276) 

104. Firstly, it is important to note that there is, of course, discussion of these matters that 

would not fall within the remit of a stirring up offence   

105  There may also, however, be individual cases that arise relating to these matters that 

meet the threshold of a stirring up offence, and these should be prosecuted as such. Many 

of the topics cited in 18 276 are closely connected to the forms of hostility and verbal abuse 

that many trans people experience daily (for example, some of the abuse we have seen 

meted out to trans communities in the vacuum created by the UK Government’s delays on 



Gender Recognition Act 2004 reform). We are concerned that by citing these examples in 

law, this provision could have the unintended consequence of hindering effective access to 

justice by inadvertently strengthening a narrative that ‘anything goes’ when it comes to 

discussions of the matters referenced in the Commission’s proposals for this clause  

regardless of how abusive communications may be.  

106  We are also concerned this may impact trans people’s confidence in reporting 

instances of stirring up hatred on the basis of transgender identity, and anti-trans hate crime 

more widely  something which would be particularly damaging, given the already very low 

reporting rates for anti trans hate crimes, which are well-evidenced  We are also concerned 

that this could also have a chilling effect on police and the CPS, who may decide not to 

pursue cases related to the topics listed in the same way they would pursue cases not 

related to these topics, even when they may meet the threshold of a hate crime  These 

unintended consequences could undermine the Commission’s broader mission of 

establishing parity and effective protections across all protected characteristics under hate 

crime law. 

107. This legal clause may therefore potentially set up legislation to fail  risking 

undermining the protection these offences could afford against attempts to stir up hatred  As 

such, we believe the ‘Waddington amendment’ should be removed from stirring up hatred on 

the grounds of sexual orientation, and any future protected characteristic incorporated into 

stirring up hatred legislation should similarly not be accompanied by an equivalent clause 

corresponding to that protected characteristic. Stonewall is extremely unconvinced of the 

legal benefits of the Commission’s proposed clause. 

108  If the Commission decide that there should be a caveat in law, this should be a 

singular, unified general protection which applies equally to all characteristics, and does not 

set out a non-exhaustive list of behaviours that do not constitute a criminal offence. This will 

also help future-proof the law, by ensuring that in future the law is not a vestige of time and 

location-specific discussions that may have since moved on. 

Question 52 Part 2:  

Question 53: 109  In line with our answer to Question 52, we strongly query whether 

such a clause is necessary in law, and believe it may in fact risk undermining the protection 

these offences could afford against attempts to stir up hatred on the grounds of race. It is 

also important to note that these offences have been in operation for years without the need 

for a free speech clause. 

Question 54: Yes 

Expand: 110  Stonewall supports the retention of this crucial protection under hate crime 

law. Racist hate crime continues to be pervasive at football matches, accounting for 75 per 

cent of recorded hate crimes at football matches in the last year (Home Office, 2020). The 

Commission must be led by the expertise of organisations and individuals specifically 

advocating for race equity when developing recommendations in this area. 

Question 55 Part 1:  

Question 55 Part 2:  

Question 56: Not Answered 

Expand:  

Question 57: Yes 



Expand: 111. Stonewall strongly supports the Commission’s proposal to extend the Football 

Offence Act 1991 to cover chanting based on sexual orientation. We know that this chanting 

is prevalent in football matches across Britain  Recent data from the Home Office found that 

around 27 per cent of hate crime incidents at football matches in the 2019/2020 season 

related to sexual orientation. 

112  LGBT in Britain: Hate Crime and Discrimination (2017) found that: 

  

• One in ten LGBT+ people (10 per cent) who attended a live sporting event in the last 

year experienced discrimination because of their sexual orientation and/or gender identity  

• More than two in five LGBT+ people (43 per cent) think public sporting events are not 

a welcoming space for LGBT+ people  

• One in ten LGBT+ people (11 per cent)  including 28 per cent of trans people, 24 

per cent of LGBT+ people who are Black and of colour and 16 per cent of LGBT+ disabled 

people  have been discriminated against while exercising at a fitness club or taking part in 

group sport in the last year.  

113. Stonewall’s 2016 research with ICM found that 72 per cent of football fans have 

heard homophobic abuse at a match  

Question 57 Part 2: 114. Crucially – and in line with the Commission’s guiding principle 

of parity and consistency across different protected characteristics  Stonewall also strongly 

supports the extension of this legislation across all protected characteristics, including 

transgender identity  While consistent under-researching of marginalised communities’ 

experiences, including at football matches, has in some areas limited the evidence available, 

evidence suggests that trans people also experience discriminatory treatment at football 

matches. LGBT in Britain: Hate Crime and Discrimination (2017) found that of those trans 

people who had attended a live sports event in the 12 months prior to the survey, seven per 

cent had felt personally discriminated against because of being trans  

115. We therefore urge the Commission to recommend that legislation is also extended to 

transgender identity, alongside the other protected characteristics. To not extend this 

legislation to cover all protected characteristics would replicate legal disparities in protection, 

in stark contravention to the Commission’s guiding principle of parity. Not doing so risks also 

sending the wrong message to communities with protected characteristics not covered under 

the Commission’s proposals relating to the Football (Offences) Act 1991 that discriminatory 

chanting and abuse directed toward them is acceptable. 

116. Extending legislation to cover sexual orientation and not also transgender identity, 

alongside the other protected characteristics, would also create disparities within the LGBT+ 

community: as lesbian, gay and bi individuals would be covered under law while trans 

people would not   

117  Extending legislation to transgender identity, alongside the other protected 

characteristics, will also be crucial in future proofing the law. 

118. It is important to note that efforts to tackle homophobia, biphobia and transphobia, as 

well as discrimination based on other protected characteristics, must also take place in 

women’s football. Though there are less documented reports of discriminatory conduct at 

women’s football matches, it is very likely that people with protected characteristics 

experience discrimination in these spaces  We urge the Commission to engage with 



women’s football organisations to uncover more of an understanding of hate crime in 

women’s football and how the criminal law can best address this  as well as what the men’s 

game can learn from the women’s game in this area  

119. More broadly, we also urge the Commission to consider implementing similar 

legislation across other spectator sports. Though hate crime in other sports has not received 

the same amount of attention and research as football, it is very likely that people with 

protected characteristics experience discrimination and hate in these spaces as well (as 

evidenced in Paragraph 109 of our response). We urge the Commission to consult with 

sporting bodies representative of different sports on this issue before making a final 

recommendation. 

Question 58: 120. The abuse that fans and players receive on the basis of protected 

characteristics often takes the forms of gestures and missile throwing  To ensure legislation 

is comprehensive, this conduct should be covered in the Football (Offences) Act 1991. 

Question 59: 121. Abuse football fans receive based on protected characteristics is not 

limited to the stadium  Discriminatory football chanting can take place on trains and buses to 

and from matches. This was demonstrated clearly in the example of Chelsea FC fans 

denying a Black man entry onto a train in the Paris Metro, accompanied by racist chanting 

(BBC News, 2015)  We know that this conduct can take place in the UK (see Dispatches 

Documentary Trouble on Trains (2017), which explored sexist, racist and homophobic 

chanting by football fans on trains)  

122  Fans should be afforded the same level of legal protection travelling to and from 

matches as they are in the stadium, and so we support the extension of this legislation to 

cover these journeys  We recommend the Commission consults with and is led by the views 

of LGBT+ fan groups, British Transport Police, Football Association and Premier League, 

when developing its final recommendations on this. 

Question 60: 123  Stonewall supports the explicit inclusion of association with a group 

that has a protected characteristic in legislation.  

124. We also strongly support the proposal to amend this legislation to include perceived 

characteristics  The Commission offer clear evidence whereby ‘homophobic chanting is often 

directed at a player not because he is believed to be gay, but because it is believed 

questioning his sexual orientation will be off-putting’ (19.63).  This is demonstrated clearly by 

the experiences of players including Sol Campbell, a straight Black football player whose 

move from Tottenham Hotspur to Arsenal led to a period of rampant racist and homophobic 

abuse directed towards him (including mass stadium chanting that led him to almost quit the 

sport), and Graeme Le Saux  

125. While not directed towards an LGBT+ person, this conduct can be profoundly 

damaging to the individuals targeted, and to LGBT+ communities more widely, for whom its 

message that there is something inherently wrong with being LGBT+ can create an 

incredibly unwelcoming and unsafe environment. 

Question 61: 126. Stonewall strongly supports increasing rehabilitative measures when it 

comes to tackling hate crime, both in football and more generally  This includes race-

awareness training, which we would like to see replicated across all protected 

characteristics  We urge the Commission to explore legislative options that could see 

rehabilitative measures utilised alongside a fine. 



Question 62: 127. Stonewall warmly welcomes the Commission’s proposal to appoint a 

Hate Crime Commissioner through a Hate Crime Act. We welcome many of the proposed 

functions that a Hate Crime Commissioner could serve  

Intersectionality  

128. Intersectionality must be firmly and explicitly included in the remit of the duties and 

powers of a Hate Crime Commissioner  This should include a requirement to undertake 

dedicated programmes of work exploring different types of intersectional identities and 

experiences of hate and discrimination, and how positive intersectional practice can be 

embedded throughout every area of the criminal justice system relating to hate crime  The 

Commissioner should work alongside their equivalent Commissioners (such as the Domestic 

Abuse and Anti Slavery Commissioners) to share best practice and learnings on prioritising 

intersectionality within their respective and shared work  

Duties and Powers 

‘Monitor the effectiveness of alternatives to prosecution, such as restorative justice 

programmes being used in response to hate crime’ (20.12).  

129. There is evidence to suggest that LGBT+ victims of hate crime would favour 

restorative justice measures  The Sussex Hate Crime Project, which surveyed 3000 

respondents from Muslim and LGBT+ communities, found that found that 61 per cent of 

participants chose restorative justice as the most appropriate justice intervention to address 

hate crimes, preferring this intervention over an enhanced sentence  with benefits including 

helping offenders better understand the impact of their crimes, enabling victims to recover, 

and having a greater say over the process. 

130  Restorative justice is particularly important given the injustices posed to Black people 

by and in the criminal justice system, as highlighted by the global Black Lives Matter 

movement; alongside the injustices posed to communities of colour more widely by and in 

the criminal justice system  There is an urgent need for significantly increased investment in 

restorative justice approaches. 

131. The Runnymede Trust (2015) state that: 

‘Systemic and institutional racism persists in policing despite its recognition in the 

Macpherson Report more than fifteen years ago. In Britain, Black and minority ethnic people 

are disproportionately represented in the criminal justice system at every level, from arrests 

to stop and search, to imprisonment, to deaths in custody  Successive governments’ 

counter terrorism policies have resulted in racial profiling and over policing of Muslim and 

Asian communities, and have fed a pervasive Islamophobia now affecting British and other 

European societies’  

132. There is significant evidence outlining the scope and nature of institutional racism 

within the criminal justice system, including the Lammy Review (2017) into the treatment of 

Black people and people of colour in the criminal justice system (2017) and the Angiolini 

Review (2017) on deaths and serious incidents in police custody.  Black people and people 

of colour are overrepresented in the prison system (Lammy Review, 2017)  The House of 

Commons Library (2019) state that Black people and people of colour currently make up 27 

per cent of England and Wales’ prison population, despite making up only 13 per cent of the 

general population  

133. As starkly demonstrated by the ongoing inquest into the murders committed by 

Stephen Port, the criminal justice system also poses profound challenges to LGBT+ people 



– particularly LGBT+ people who are Black and of colour, who experience anti-LGBT+ and 

racist discrimination. Furthermore, trans people are at particular risk of poor treatment in 

prison, with the Prison Ombudsman stating in 2017 that trans communities ‘are among the 

most vulnerable, with evident risks of suicide and self-harm, as well as facing bullying and 

harassment’. 

134  These stark injustices and inequalities must be comprehensively and urgently 

addressed. 

135. We recognise that, particularly in serious cases of hate crime, criminal law has an 

important role to play  We also believe that non punitive restorative justice measures have a 

highly important role to play in addressing hate crime, and Stonewall strongly supports the 

development of these measures. These should be consensual and victim centred, placing 

victims’ needs at the heart of any approach and giving them voice and agency in the 

process. The Commission should explore, for example, restorative justice measures 

becoming part of sentencing ‘uplifts’ under hate crime legislation, as proposed by Sussex 

University academics. 

136. We therefore strongly recommend that the legal remit of the Hate Crime 

Commissioner goes further than ‘monitoring effectiveness’, and explicitly requires the 

Commissioner to play an active leadership role in this area of work  The Commission’s final 

recommendations in this area should be developed in close consultation with organisations 

and individuals advocating for the rights of people with protected characteristics, particularly 

those who are Black and of colour.  

‘Monitoring the extent to which the CPS applies its hate crime legal and policy guidance in 

relevant hate crime areas’ (20 12) 

137. Throughout our response, Stonewall has highlighted research showing that actors 

across the criminal justice system may not be consistently interpreting and implementing 

hate crime legislation effectively  This includes evidence collation practices by the police 

(particularly as it relates to the enhanced sentencing system), conflating ‘demonstration’ and 

‘motivation’ of hostility, and a lack of awareness around court process and timelines. 

Legislation must place within the remit of the Commissioner’s work improving awareness of 

these issues and training for police, CPS and courts. 

‘Support the carrying out of research relevant to various aspects of hate crime’ (20.12) 

138  The experiences of marginalised groups  particularly those facing discrimination on 

multiple fronts  often go under-researched and unrepresented. It is important the Hate 

Crime Commissioner supports thorough research into marginalised communities’ under-

researched experiences of hate crime and the criminal justice process  including for 

communities facing discrimination on multiple fronts (such as LGBT+ people who are Black 

and of colour, and LGBT+ disabled people)   

‘Raise public awareness of the issues surrounding hate crime, as well as the impact it has 

on victims; with particular emphasis on hate crime affecting those groups least likely to 

report’ (20 32) 

139  Four in five (81 per cent) LGBT+ people who experience a hate crime or incident do 

not report it to the police (LGBT in Britain: Hate Crime and Discrimination, 2017). We 

welcome the Commission’s clear recognition of the need for the Commissioner to place 

particular emphasis on groups that are known, or thought to be, least likely to report – and 



would add that this should include explicit recognition of groups experiencing multiple forms 

of hate, who may face compound barriers to reporting. 

Further Areas of Improvement 

Public and statutory agency cooperation  

140. Stonewall strongly recommends that legal duties are created for public and statutory 

agencies to cooperate with the Commissioner  These duties have proved extremely useful 

for the Anti-Slavery Commissioner, and will enable the Commissioner to hold public bodies 

to account on their commitments, and help coordinate and influence statutory agencies’ work 

and responsibilities  

Financial Cost  

141. We are sceptical of the funding model suggested by the Commission, and are 

concerned that it does not adequately take into account the high proportion of people who 

do not report hate crime. We urge the Commission to recommend that adequate funding is 

invested in the role to give the Commissioner the support they need to be effective  

Independence  

142. The Commission state that a Hate Crime Commissioner will most likely be appointed 

by the Home Office and will be required to report to the Home Secretary, Justice Secretary, 

Attorney General and Secretary of State for Housing, Community and Local Governments. 

We echo the concerns raised around the creation of a Domestic Abuse Commissioner about 

how this could hinder the Commissioner’s ability to act independently and hold the 

Government to account. 

Expertise and Support 

143  The appointed Commissioner must be an expert in their field  Particularly given the 

scale of hate crime in our country, there is no reason why the Commissioner’s role should 

not be full time, supported by a team of officials with robust and relevant expertise. 
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Expand: MBC Position: We are neutral on the question of whether gender or sex should be a 

protected 

characteristic, but IF gender or sex is to be a protected characteristic, then the specified 

crimes 

SHOULD be carved out of the legislation.  

The Men and Boys Coalition has never called for or campaigned for the extension of hate 

crime laws 

to include sex or gender characteristics, to protect men from crimes motivated by gender-

based 

hostility or prejudice  While we assert that crimes of this nature can occur and should be 

challenged 

when they do, we accept that they are rare and legislative change has never been among 

our 

immediate priorities. 

We recognise and understand that the large proportion of offences of this type are directed 

at 

women, not men, and that the political will to extend hate crime legislation on this front has 

come 

from our friends and colleagues in the women’s sector  We defer to their judgement as to 

what is in 

the best interests of women  

That said, some of the proposals intended to protect women do have significant implications 

for the 



legal status and the wellbeing of men and boys, and so this does oblige us to take positions. 

We will go on to describe some significant concerns about the practical implementation of 

such 

proposals, but on the top-level question of whether hate-crime legislation should be 

extended to 

cover sex/gender, we remain NEUTRAL  

Question 11 Part 2: Having considered the relevant sections of the consultation document, 

we would agree that if there 

is to be any extension of the law in this respect, the best solution would be to extend hate 

crime 

legislation to the protected characteristic of gender, while excluding so-called ‘VAWG’ crimes 

from 

its operation. 

We would echo the concerns raised in the consultation document, Chapter 12, which identify 

the 

risks of creating a misleading hierarchy of victims in crimes such as rape or domestic abuse 

between 

crimes which are or are not motivated by ‘hate,’ hostility or prejudice and those where this 

cannot 

be demonstrated; we share concerns that judgements about motivations could make these 

difficult 

and sensitive criminal trials even more complex and introduce further doubt for jurors. 

We note with concern the suggestion in sections 12 117 12 118 that all acts of sexual and 

domestic 

violence committed by a man against a woman should be considered inherently misogynistic 

and 

therefore hate crimes. We ask the Commission to reject this argument in entirety. It rests 

upon a 

highly contentious article of ideological faith, one that is highly controversial and widely 

challenged 

within academic theory and clinical practice by criminologists, psychologists, and other 

behavioural 

scientists. It is also asking the law to perform an arbitrary political function in protecting an 

ideological theory from inconvenient contrary evidence, which we suggest should never be 

considered an appropriate function of law or the judicial system  

Finally, we would note that the suggested carve-out would very largely eliminate the most 

serious 



concerns we have regarding the impacts of this proposal on the status and wellbeing of male 

victims 

of sexual and domestic abuse and other intimate crimes  (See below ) 

In summary, the Men and Boys Coalition would SUPPORT a carve-out of sexual, domestic 

and 

intimate crimes from any gender hate crime provisions  

Question 12: MBC Position: We strongly believe that any sex or gender-based hate crime 

protection MUST include both women and men. This would be especially true if the 

legislative change do NOT include a carve out for sexual and domestic abuse and other 

intimate crimes.  

For absolute clarity, we are saying that one particular combination of proposals here: that 

gender-based hate crimes should include intimate crimes AND only protect female victims, 

to be entirely unacceptable, misguided and profoundly unjust.  

We will explain our reasoning for these positions on the pages that follow  

Our most pressing and serious concerns in regard to this question relate to the potential 

impacts of 

this legislative change WITHOUT a carve-out of so-called VAWG crimes (see next section)  

However, even with such a carve out, we would strongly advocate that any extension to 

hate-crime 

legislation should refer to ‘gender’ as a protected characteristic, and not specify women only   

As a charity with a stated objective of working to attain gender equality, we believe that 

equality 

under the law is one of the fundamental principles of British justice  With very few 

exceptions, 

British law (within all jurisdictions of the UK) has never discriminated according to the 

personal 

characteristics of defendants or alleged victims, and we assert that this should always be the 

default 

in law-making unless there are insurmountable reasons why it cannot   

We believe there are two extremely relevant and important direct legislative precedents on 

this 

question  We note that all Equalities legislation in the UK has always used non specified 

sex/gender 

as its basis. At no time has anyone (to our knowledge) argued or demonstrated that this has 

had the 

effect of minimising or obscuring the nature of oppressive gender social hierarchies. 

Secondly, hate crime legislation in the UK has never excluded white people from articles on 

racial 



discrimination or heterosexual people from protection from sexuality-related hate crimes. We 

note 

there has never been any suggestion that the law, written in this way, has undermined 

people’s 

understanding of the true nature of racism or homophobia. We submit that these are much 

stronger 

and more relevant comparisons to the current proposal than those of protections given to 

disabled 

or transgender people  (cf Consultation document 13 12 13 17)  

We would add that popular public support for (or acceptance of) hate crime legislation is very 

strongly centred on a sense of fairness. It is our assessment that people would be far less 

likely to 

assent to and/or support hate crime legislation if it were gender-exclusive rather than 

inclusive   

We note that in the introduction to the consultation document, the Law Commission states 

that: 

Moreover, hate crime laws in England and Wales turn on the motivation for the offence, or 

the demonstration of hostility, not the identity of the victim: the law does not, for instance, 

treat a black victim differently from a white victim, or a gay offender differently from a 

heterosexual offender  (1 24) 

On that basis, we submit that it would be bizarre and inconsistent to treat a male victim 

differently 

to a female victim  

In conclusion, we strongly agree with Lord Bracadale in his review of hate crime law in 

Scotland, 

where he wrote: 

“Although I agree that the essence of the conduct which we are seeking to cover is usually 

against women, it is not inconceivable that there could be hostility against a man (or 

nonbinary person) based on their gender  A human rights-based approach suggests that 

having 

a consistent approach which is capable of applying in equivalent cases, regardless of the 

sex 

of the victim, is better.” 
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That women and girls experience violence and abuse based on their gender, is undeniable. 

As the Law Commission consultation paper sets out, there is ample evidence of the need for 

these harms to be addressed, and of the additional harm that they cause not just to women 

individually, but collectively, and to the wider society. PTSD UK state that up to 94% of 

sexual violence and abuse survivors develop PTSD symptoms. [3] Women who have been 

victims of intimate partner violence are at a three times higher risk of depression, anxiety 

and serious mental illness, such as schizophrenia or bipolar disorder. [4]  

  

Women and girls are taught to do safety work to protect themselves from predatory men, 

whilst men are socialised into their right to public and private spaces. This creates a society 

in which women and girls are oppressed   Violence and abuse are used to reinforce this 

position of oppression and as a mechanisms of power and control. Though women’s 

experiences are not homogenous and are affected by different intersecting factors, there is a 

collective harm done to women by society’s apparent acceptance of the prevalence and 

normalisation of violence and abuse against women and girls (VAWG)  This is perhaps no 

more clearly seen than in recent statistics that estimate that 1 in 5 women experience sexual 

violence and abuse [5], only 17% report to the police [6], and only 1 5% of reported crimes 

end in conviction in the year ending March 2019 [7]. 

  

The debate over whether misogyny/gender/sex should be characteristics included in the 

hate crime framework is not a new one. Over the years many campaigners have offered 

arguments in favour of such reforms. Vera Gray and Fileborn [8]  submit that there are six 

key arguments in favour: the first three relating to the substantive benefits of reforms, and 

the latter three claiming the potential symbolic function. These are that including 

gender/sex/misogyny within hate crime legislation will: 

a  Provide women with greater protection against violence and harassment 

b. Support the collection of better data on non criminal forms of VAWG 

c  Respond to widespread support from survivors  

d. Acknowledge the root causes of VAWG 

e. Connect women’s experiences across the continuum of sexual violence and abuse 

f  Help change attitudes and supports prevention   



However, we do not believe, from the evidence, that the arguments for outweigh the 

potential risks that could come about as a result of the proposed reforms. Below we address 

each of the above six arguments, and set out further concerns  

Women will not be provided with greater protection against violence and harassment. 

Despite, popular arguments in favour of reforms, unless gender/sex hate crime becomes a 

standalone offence (which we do not believe is proposed), women will receive the same 

legal protections as they currently do, after reforms. [9]  Given the extent of VAWG in 

England and Wales, these protections have little, if any, preventative effect. The Office for 

National Statistics estimate that 1 in 5 women aged 16-59 have experienced a sexual 

offence; 510,000 women experience sexual assault each year. [10] 

Gender/sex hate crime would not acknowledge the root cause(s) of VAWG as structural 

continuum, and risks promulgating rape myths. 

Hate crime takes a notably individualistic approach, focussing on hostility against an 

individual  Of course, the individual must belong to a group that is recognised as in need of 

further protection, but we do not believe that the framework adequately acknowledges the 

complex structural issues which underpin gender-based violence and abuse. An 

individualistic approach is unsuitable to recognise the continuum of sexual violence and 

other forms of VAWG. [11] 

Gender-motivated hate crimes are not merely based on intense dislike of an individual 

woman or a sub-group of women, but work to enforce social hierarchies that are biased 

against all women. [12] These crimes are rooted in power and control, not hatred, making 

the gender/sex an ill fitting protected characteristic in the hate crime framework. 

As set out by Vera-Gray and Fileborn, most perpetrators of VAWG are known to the survivor 

and “known perpetrators are unlikely to be motivated by hostility or prejudice…even if they 

are, it is even more unlikely that they would be perceived to be…by society at large. The 

motivation of hostility then is more likely to be applied to stranger perpetrators, and here we 

see the hate crime frame as propping up harmful myths about VAWG… Too often, men’s 

violence is positioned as an ‘isolated incident’ perpetrated either by ‘deviant’ individuals or by 

normal men ‘made deviant’ by extremes of emotion generally caused by women, whether 

that be sexual arousal, or anger, or jealously. Though there may of course be perpetrators 

who are driven by thrill and fear, if not outright prejudice and hatred, we know this is the 

exception rather than the rule  This ‘public story’ (Donovan and Hester, 2010) about VAWG 

as driven by individual pathology or emotion will only be further embedded by locating some 

forms as worthy of enhanced sentencing (thus positioned as more serious) when a 

motivation of hostility or prejudice is proven  Far from revealing the root causes of VAWG 

then, we find that misogyny hate crime conceals them: perpetuating damaging myths about 

perpetrators and supporting a hierarchy of harm ” [13] 

By their very nature, sexist acts are inherently hostile, if not overtly so  As set out by the 

European Institute for Gender Equality: “Sexism is linked to beliefs around the fundamental 

nature of women and men and the roles they should play in society  Sexist assumptions 

about women and men, which manifest themselves as gender stereotypes, can rank one 

gender as superior to another. Such hierarchical thinking can be conscious and hostile, or it 

can be unconscious, manifesting itself as unconscious bias”  [14] By including sex/gender in 

a hate crime framework, we are asking people to prove that sexist acts were just that, which 

appears to erase much to the progress achieved to date in highlighting the issues faced by 

women  



Hierarchies of harm 

A hate crime framework may result in there being distinctions made between ‘misogynistic’ 

and ‘non misogynistic’ crimes against women, which erases the structural inequalities which 

underlie all forms of VAWG. 

  

The Fawcett Society have previously argued that all sexual and domestic abuse offences 

committed by men against women should be understood as inherently misogynistic. 

However, there is a risk that sex or gender-based hate crime laws might disrupt this 

understanding  This is because they would require juries to seek express evidence of 

misogyny in these contexts  potentially casting some offences as “non-misogynistic” where 

there is insufficient evidence of this  

Therefore, the Fawcett Society argued, it would be inappropriate and potentially damaging to 

apply a gender-based hate crime aggravation in the context of sexual offences and domestic 

abuse  To do so may forge an artificial distinction between “misogynistic” and “non

misogynistic” sexual offences or domestic abuse against women. [15] 

There is already an implicitly acknowledged hierarchy of sexual violence in our society, with 

the ‘real rape’ stereotype of an unknown perpetrator attacking a woman in a dark alleyway, 

using physical force  RCEW and other organisations have spent years unpicking these 

myths and addressing the blame, shame and guilt that are felt by survivors as a result of 

their experience not fitting this stereotype  The proposed reforms would ask us to look also 

for evidence of hostility against women and girls and therefore creates an additional 

category of sexual violence in the hierarchy. We know that beneath all sexual violence is a 

demonstration of male dominance over women, but we do not believe that viewing sexual 

violence and other forms of VAWG as hate crimes would draw this out in a helpful way.  

Intersectionality.  

Linked to the above point, we do not believe that the hate crime framework permits a 

sufficiently intersectional approach to VAWG. The End Violence against Women Coalition 

(EVAW) conducted research in 2007 on the same issue being discussed here. One 

respondent summed up the view of many: “Concepts around hate crime are clumsy, partly 

because they are based on simplified notions of identity. The understandings and meanings 

of hate crime are, therefore, inconsistent and do not offer a sufficiently inclusive and complex 

understanding of the intersections between violence, equalities and human rights”  [16] 

Gender essentialism is not helpful in an approach to combat VAWG as women’s 

experiences are dependent on the intersection of their race, class, religious beliefs and 

sexual orientation, among other factors  As Vera-Gray and Fileborn argue, “adding another 

category to hate crime provisions is additive rather than intersectional and risks a hierarchy 

of harm”. [17] We believe that the proposed reforms risk oversimplifying and siloeing 

women’s experiences and undoing much progress in the sector to date  

On the other hand, we recognise the value of recognising gender in a hate crime framework, 

particularly in the context of street harassment, and especially when addressing street 

harassment of veiled Muslim women  The harassment of veiled Muslim women in public 

spaces is a key example not only of the intersections of lived experiences in terms race, 

religion and gender, but of the importance of acknowledging gender and misogyny  As 

summarised by Mason-Bish and Zempi: “street harassment, a seemingly “invisible” harm, 

hinders veiled Muslim women’s mobility, infringes on their access to public spaces, and even 

forces them to alter their behaviour  To this end, veiled Muslim women feel excluded, 



dominated, oppressed, and violated. Acting as “public gatekeepers,” men establish the rules 

of veiled Muslim women’s participation in the public sphere, which further genderises the 

street  In this respect, street harassment “punishes” veiled Muslim women who participate in 

the street for not performing gender appropriately. Typically, most men view the occurrence 

as harmless and even desired by women, whereas most women resign themselves to the 

inevitability of the acts and the absence of a vehicle to remedy such harm (Laniya, 2005)”   

[18] 

However, by applying a gendered hate crime lens only to public displays of VAWG, we erase 

the majority of experiences which take place in private, and add to an already complex legal 

framework, as discussed below in relation to ‘carve out’ provisions for certain forms of 

VAWG  

Greater evidential burdens and difficulties in prosecuting   

1. Existing issues exacerbated. The majority of VAWG is not reported or progressed 

through the criminal justice system at all. There is currently a case against the CPS for their 

alleged failings in prosecuting rape  [19] Adding these failures to the difficulties in 

prosecuting fleeting instances of sexual harassment that could be captured under 

sex/gender hate crime laws, is complicating an already difficult landscape for women and 

girls  Concerns about reporting are heightened for some Black and minoritised women and 

girls, who can feel criminalised themselves when reporting. [20] This is also true for migrant 

women with insecure immigration status or no recourse to public funds, who may instead be 

subjected to immigration controls or refused support on reporting.  [21] 

Even if enhanced sentences can be delivered for VAWG crimes, it is notoriously difficult to 

get a case to trial, let alone conviction and therefore the impact of hate crime reform will be 

limited. The report to conviction rate for rape currently stands at less than 2%. 

2. Proving Hostility. Amongst other issues, consent (or lack of) in sexual offence cases 

is incredibly hard to prove at present  If gender/sex was an aggravated or standalone 

offence, it would add to the evidential burdens by creating a need to also prove hostility 

based on gender/sex, making it even more difficult to secure a conviction. The majority of 

VAWG offences happen in private, making it incredibly difficult to prove that, for example, a 

gender-based slur was used at the time.  

In addition, most perpetrators of VAWG are known to the survivor, which would arguably 

make it more difficult to demonstrate hostility in a complex abusive relationship which does 

not appear as such on the face of it. Recent changes to domestic abuse legislation have 

meant that coercive and controlling behaviour is now finally recognised [22]. There is a risk 

that introducing a need to prove hostility would undo this progress as prosecutors and courts 

will be asked to narrow their focus to one of hostility. Add to this the concerns around the 

disclosure of irrelevant third-party material and digital device data, which is routinely 

screened to test a complainants’ credibility and the proposed reforms become even more 

dangerous. Messages of love and affection from a perpetrator, or even a perpetrator’s 

history of abuse against men, could easily be used by the defence to show that the 

perpetrator was not motivated by hate or hostility against women and the complainant is 

lying. We suggest that rather than assisting the recognition of VAWG, the proposed reforms 

instead add to the defence’s armoury of myths and stereotypes used to cast doubt in a jury’s 

mind. The arguments apply even if there was a lesser requirement to prove that a 

perpetrator was motivated by prejudice.  

3  Jurors’ understandings  We know that rape myths and stereotypes feature heavily in 

the minds of the general public, and by default, jurors. Contrary to the view that including 



gender/sex in a hate crime framework would lead to greater understandings of VAWG as a 

structural issue rooted in power and control of women, we believe that this is overly 

optimistic and predicated on jurors having some understanding of the systematic oppression 

of women and girls. There debate about the extent to which VAWG is a hate crime is a 

complex one. Without training, knowledge that cannot be expected to be adequately relayed 

to jurors  As Perry notes: “For lay people, for law enforcement, they don’t really understand 

what ideology is. They don’t understand that patriarchy and misogyny are ideologies, are 

world views. They think they’re individual attitudes, and that’s very different”. [23] At best, 

trials will be slowed down due to their more complex nature, potentially exacerbating the 

trauma that complainants already experience in the criminal justice system. At worst, 

convictions will be even more difficult to obtain  

Data collection   

It is argued by many that including sex/gender as a protected characteristics would support 

better data collection on non criminal forms of VAWG. However, as submitted by Vera Gray 

and Fileborn, [24] this argument is questionable, for 3 main reasons: 

a. Reports of misogyny hate crimes are arguably the ‘tip of the iceberg’ [25] when it 

comes to VAWG  Focussing on hate crime provisions to collect data on non criminal forms 

of VAWG is dangerous in that it may hide the extent of the issue. 

b. The evaluation of recording misogyny hate crime in Nottingham showed no change in 

reporting levels, and so did not aid better data collection  

c. This argument further risks a system whereby only police reported incidents are seen 

as representing women’s experiences. We know there is huge underreporting of VAWG and 

so this is a dangerous move which could lead to unintended consequences, such as the 

diversion of funds out of the areas that need it but which experience low reporting levels. 

Survivors’ ability to frame and recover from their experience.  

Many survivors do not see their experience as rooted in hate/hostility, and asking them to 

frame their experience in this way would arguably add additional barriers to reporting and 

making sense of violence and abuse in journeys of recovery.  

EVAW conducted research into this subject in 2007 and a respondent to their survey 

suggested that “it is hard enough to admit what has happened and report it without then 

having to say that someone who loves you has committed a hate crime against you. 

Psychologically this would be incredibly hard I think and be an extra barrier, not a solution”  

[26] 

The vast majority of clients of Rape Crisis centres carry self blame and shame. Much of 

Rape Crisis practitioners’ work focusses on unpicking and challenging these notions, and 

helping women and girls to reframe their experiences. By readjusting the frame, we risk 

complicating the issue further and adding to existing confusion   

Resources  

The VAWG support sector is already chronically underfunded. As of March 2020, 8,444 

survivors were on Rape Crisis member centre waiting lists for support from Rape Crisis 

centres nationally  Some campaigners believe that recognition of VAWG in a hate crime 

framework would bring about more funding, however we believe this to be optimistic at best. 

As one respondent to Gill and Mason Bish’s research noted: ‘hate crime status has not led to 

any benefits for those victimised—whereas [the] VAW label led to funding made available to 



Refuges, Rape Crisis Centres (RCCs), Sexual Assault Referral Centres (SARCS) as well as 

positive policing strategies”. [27] Though it may be true that more resources have been 

afforded to hate crime survivors since this research was conducted, it is still not comparable 

to those afforded to VAWG survivors. And this is still not enough, without adding a hate 

crime label to VAWG. 

The proposed reforms risk a loss of focus on VAWG, competition between competing victim 

categories whose support services are already struggling, and an already overburdened 

criminal justice system being further stretched. We question whether focus may be better 

placed on improving the response to VAWG and providing more resources to aid support 

services and change attitudes. 

  

Lack of consensus. 

There is no clear agreement amongst academics, service providers, or survivors themselves 

regarding the suitability of gender/sex as a protected characteristic, and how it will fit into the 

framework  Vera-Gray and Fileborn raise queries about public support signalled through 

government surveys and the Nottinghamshire evaluation. Further, there are issues with 

accessing the criminal justice system for Black and minoritised women, as touched on 

above, and “there is an ethical imperative for feminists engaged in any form of police or 

criminal justice advocacy for women to seriously contend with its implications for racial 

injustice  something brought into sharp focus through the global Black Lives Matter 

movement”. [28] 

  

Changing attitudes   

Many claim that the proposed reforms would hold symbolic significance. However, this has 

not been the case, in our view, for other forms of hate crime based on existing protected 

characteristics, where there are still high levels of offences being committed  This argument 

does not, in our view, outweigh the risks. 

   

Overall, we do not believe that the risks outlined outweigh the perceived benefits of 

extending the hate crime framework to women/gender, at least until the issues have been 

addressed. 
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Question 11 Part 2: As above, we have concerns that this will lead to a hierarchy of harm 

and render the criminal justice system even more difficult to navigate successfully  Whilst we 

acknowledge the arguments in favour of carving out the above-named offences, such as the 

possibility of harnessing the educative value of the law to raise awareness about the 

systematic gendered harms done to women, we are not convinced that these outweigh the 

risks of such an approach. 

Our main concerns are: 

1  Confusion  Many have expressed the view that hate crime legislation is already 

difficult to navigate and explain to clients. Adding sex/gender, but only for some offences, will 

only create more confusion and be antithetical to the other reforms suggested by the Law 

Commission which seek to provide equal protection for all current protected characteristics.  

2. A Domestic Abuse carve out would be even more unintelligible. Owing to the high 

number of offences that might be committed in this context, and the fact they are not 

exclusively tied to the domestic abuse context, a specific statutory carve out is more 

complicated for Domestic Abuse. 

3  The unsuitability of a hate crime framework for VAWG  That there is a need to 

exclude some serious VAWG offences arguably adds evidence to the argument that a hate 

crime framework is not suitable for VAWG. The Law Commission, we believe, is correct in its 

assertion that by carving out these offences “hate crime laws would be excluding the most 

serious and harmful forms of the gendered abuse that women and girls face. It might be 

considered tokenistic for the law only to recognise the gendered nature of a small portion of 

VAWG in order to make gender-based hate crime workable”  

4. The symbolic value of the law. As the Commission itself sets out in its consultation 

paper, “if aggravation on the basis of gender or sex is not available in these contexts, this 

might send a message to sexual offence or domestic abuse complainants denying the 

frequently misogynistic nature of the offending against them”.  

However, contrary to the Commission’s submission that “there is no alternative provision in 

the criminal justice system which explicitly recognises the misogynistic nature of many of 

these complainants’ experiences”, we would point out that the offence of rape under section 

1 Sexual Offences Act 2003, does very much acknowledge the gendered nature of rape. S1 

rape can only be committed by a man with a penis  That this is a standalone offence to 

sexual assault by penetration, despite carrying the same sentence, means that the law does 

recognise the gendered power dynamics  This is one areas of the law that could be 

highlighted in a call to make gender and misogyny more explicit in other areas  We believe 

that pursuing an improved approach to VAWG would be preferable to addressing it within a 

hate crime framework   

  



5. The spectrum of VAWG would be hidden by only acknowledging certain offences in 

hate crime legislation. By carving out the suggested offences, the focus would appear to be 

on more public offences  Though there is merit in acknowledging overt, public displays of 

sexism, this focus denies the continuum of violence and abuse and, as set out above, may 

add to myths and stereotypes about VAWG, should it exclude ‘private’ offences such as 

sexual offences and domestic abuse   

6. Unintended consequences. We acknowledge that some campaigners have argued 

for the inclusion of FGM within hate crime legislation as it shows “hatred of women’s 

autonomous capacity to enjoy sex”  However, FGM is commonly committed by women in the 

same families and communities as survivors and not motivated by prejudice or (arguably) 

with the intent to cause harm [29]. The reasons for the perpetration of FGM is far more 

complex than hate and intersect with many other factors  The inclusion of FGM would 

arguably not be in the spirit of the proposed hate crime reforms, which seek to challenge 

underlying misogyny and inequality  [30] 

[29]  Ibid, note 1, pp 11. 

[30]  Ibid. 

Question 12: Should the proposed reforms go ahead, we believe that the protection should 

be limited to women and girls, in recognition of the evidence that violence and abuse is 

overwhelmingly perpetrated by men towards women, as a means of asserting power and 

control  Same-sex violence, and women’s violence against men, is part of the same 

patriarchal structures that need to be addressed.  

As the Law Commission sets out: there exists a “wealth of research and scholarship that 

connects sexual offences and domestic abuse perpetrated by men against women on a 

micro level, to the fact that social norms and practices accept and sustain male domination 

and female subordination at a macro level. There is no equivalent dynamic that subordinates 

the broad category of “men” and sustains the domination of the broad category of “women” 

at a macro level. While men are more likely to be the target of certain violent crimes in 

England and Wales, we are not aware of arguments to suggest they are routinely targeted 

because of hostility and/or prejudice towards the fact that they are men”  

Whilst no other protected characteristics specify a particular group (e.g. a specific religion), 

we agree with the Commission that practical considerations make the case of sex/gender 

different  The diversity of race and religious groups would make it very difficult to single out 

sub-groups for hate crime protection, and no one group needs more protection than the 

other. Whereas in the case of gender, there is ample evidence that there is a need for 

additional protection for women  

We note that some critics argue that men/misandry should be included. One respondent in 

the Nottinghamshire Evaluation suggested that gender-based hate crime reform would fail if 

it didn’t conform to formal equality: “I think it should include misandry as well  100%  

Absolutely… I don’t think it could ever succeed unless it was inclusive. It will absolutely fail if 

it only gives women protection and men not because that’s not equality before the law”  [31]  

However, this argument about formal equality would be opposed to all of the existing legal 

protections for any group. The focus should instead be on substantive equality, meaning that 

marginalised and oppressed groups must be afforded greater protections so that members 

can participate equally in economic, social, political and cultural life.  

In 1986 the UK Government ratified the Convention on the Elimination of All Forms of 

Discrimination against Women (CEDAW), agreeing to take measures to ensure women’s full 



enjoyment of human rights on an equal basis with men. The Convention is based on the 

principle of substantive equality, recognising that formal equality initiatives can “actually have 

a negative impact on women if women spend time and energy to take advantage of these 

initiatives but see no result”. [32] Instead, “progress towards substantive gender equality 

should be measured against how inclusive it is of the rights of poor and marginalized women 

and girls  To support substantive equality, legal, economic and social policies need to work 

in close cooperation”.[33]  Thus, the UK Government has already agreed to a substantive 

equality model. To achieve substantive equality, there needs to be consideration of the 

current position of all women and what needs to happen to ensure they can participate in all 

areas of life equally. This will necessarily involve listening to and hearing women  working 

class women, Gypsy/Traveller women, Black and minoritised women, young women, 

disabled women  At present, this is not happening  Women’s access to education and 

housing, amongst other things, are limited by violence  for example having to leave their 

jobs, educational settings or house to escape violence and perpetrators   

[31] Mullany, L  and Trickett, L  (2018) Misogyny Hate Crime Evaluation Report, 

(Nottingham’s Women’s Centre, 2018. Available at 

https://www.nottinghamwomenscentre.com/wp-content/uploads/2018/07/Misogyny Hate

Crime-Evaluation-Report-June-2018.pdf. pp 48. 

[32] Engender. (Date unknown). CEDAW: Frequently asked questions. Available at: 

https://www engender org uk/files/cedaw-frequently-asked-questions pdf   

[33] United Nations Office of the High Commissioner. (2016). Contributions to the 2030 

Agenda for Sustainable Development. Available at: 

https://www ohchr org/Documents/Issues/MDGs/Post2015/CEDAW_Contribution_16May201

6.pdf. 

Question 13: Yes 

Expand: We do not agree that the hate crime framework should be extended to sex/gender 

(at least until the practical concerns outlined above have been resolved). However in the 

event that the proposed reforms go ahead, we believe that the protection should be afforded 

to the category of ‘women’  

Whilst we agree that ‘misogyny’ perhaps better captures the essence of the structural 

powers that subjugate women, we do not feel that misogyny is the correct term for inclusion 

in hate crime legislation  We agree with the concerns of the Commission that misogyny is 

not a group as other protected characteristics are, and so it is an ill fit for the hate crime 

framework. We also note the confusion around the concept of ‘misogyny’ and suggest that it 

is not accessible to the wider public  misogyny is easy to say but hard to spell and 

understand. 

Question 14: Other (please expand) 

Expand: As above, we believe that ‘women’ should be protected, rather than sex or gender  

The term ‘gender’ is neutral and fails to capture the fact that women are disproportionately 

victims  

We see the merits of the term ‘gender’ being more inclusive of Trans women’s experiences, 

however we still feel that ‘women’ could better capture these experiences too. As the 

Commission sets out: “in addition to facing unique transphobic discrimination, violence and 

barriers – research indicates that Trans women face similarly high levels of VAWG-

associated crimes. SafeLives’ 2018 Guidance for Multi Agency Forums states that Trans 



survivors are one of the most hidden groups of domestic abuse survivors”. If a Trans woman 

were targeted for misogynistic criminal conduct, she might not be captured by sex based 

protection but would be by gender-based protection  Gender is more inclusive than sex, 

indeed it encompasses sex; a person’s biological sex is one means by which they might 

define their gender, or have their gender perceived.  

  

‘Gender or sex’ would have the ability to capture more incidents, as perpetrators who are 

aware of the law may claim that they targeted a Trans person’s sex, rather than their 

gender/transgender orientation, and escape penalties  
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Name: Professor Ian Cram 

Name of Organisation:  

Personal/On behalf of the Organisation: Personal response 

Confidentiality Request:  

Question 1: No 

Expand: Question 1  I dont think a case has been made for a single Hate Crime Act  

Indeed current legislation should be narrowed down to cases where intentionally expressed 

hostility towards a person or group is likely to lead to immediate unlawful physical harm 

being inflicted on that person or members of that group  Speech alone (where it does not 

create a real threat of immediate violence) should not be an offence, no matter how abusive 



or offensive. The feelings of the target should not be made legally relevant to the question of 

criminal liability.  

It is not clear why the existing laws of public order and incitement are thought inadequate to 

deal with situations where persons are made reasonably to fear a threat of violence. Where 

the targeted person is merely made to feel that others disapprove of an aspect of that 

person’s identity, conduct, I don’t consider this a legitimate area for the criminal law to 

venture.  

  

The lack of clarity that the Commission is concerned by could be addressed of course by 

repealing some of the existing criminal laws. That clarity can be gained in this way does not 

seem to figure in the Commission’s thinking. Why is the Commission so apparently 

unconcerned by the lack of clarity for contributors of public discourse? Could it be that it has 

been conferring with a rather limited class of consultees thus far? 
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Question 62: Question 62  The idea of a Hate Crime Commissioner plays further into ideas 

of vulnerability and victimhood rather than investigating ways in which the state might more 

effectively signal equal worth and dignity.  

It appears a symbolic gesture to placate those who wish to close down speech that makes 

them feel uncomfortable   

Conversely, if this deeply flawed idea was mistakenly to gain traction, could we also please 

institute a Commissioner for the Protection of Free speech? This office might prove valuable 

in challenging police forces that wholly erroneously think it is their duty to investigate ‘non

crime hate speech’ - a number of instances are reported in the media. Is this really a good 

use of policing resources? 

 

Name: Naturist Action Group 

Name of Organisation: Naturist Action Group 

Personal/On behalf of the Organisation: Response on behalf of organisation 

Confidentiality Request:  

Question 1: Yes 

Expand: 78  We agree with that concept  



Question 2: Yes 

Expand: 80. We agree with that concept. It may be appropriate for a list ending with "or 

any other" to be created, as in The Human Rights Act  There is a strong argument that hate 

crime characteristics should match those in the Equality Act (e.g. Religion or Belief). 

Question 3: Yes 

Expand: 82  We agree with that concept  However, at (1) the ‘prevalence’ of hate incidents 

in a specific location may not be high but the negative attitudes displayed may fit into a view 

prevalent over the wider society. In our view Naturism should be included as a characteristic 

and police forces should systematically record an incident of hostile action against naturists 

as hate crime. 

83. For (2) Additional Harm: it should be borne in mind that if a legitimate naturist, or 

group of naturists, is targeted this may scare off other naturists  Many naturists modify their 

behaviour to avoid hate attacks, and we know of naturists who deliberately hide their naturist 

activities from others for fear of adverse impact  
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Question 15:  

Question 16:  

Question 17:  

Question 18: 85. We agree with that concept. We believe that "Alternative Subcultures" 

should be recognised as a hate crime category. There are numerous examples going back 

into history of Alternative Subcultures, which do not fall neatly into any other protected 

characteristic, which have attracted aggression simply because they were a different sub-

culture to that of the aggressor. The Mods & Rockers fights of the 1950/60s are an example, 

and more recently the murder of Sophie Lancaster in 2007 who was killed simply because 

she dressed as a 'goth'. A sub- culture is often characterised by its appearance and this can 

act as a trigger for hate. Clothing, hair style, make-up, and even nudity can do this without 

any other form of communication. 

86. To attempt to list sub-cultures which may be subjected to hate crime would not be 

possible, and might exclude future phenomena, so we recommend that the general category 

of "Alternative Subcultures" be included as a protected characteristic, and the Courts can 

decide on a case-by-case basis whether a particular sub-culture qualifies as part of this 

general protection  

Question 19:  

Question 20: 88. We believe that "philosophical beliefs" should be recognised as a hate 

crime category  A philosophical belief is not far removed in practical application from a 

religious belief in that it regulates behaviour, and in so far as that behaviour is legal and not 

harmful to others it should be allowed and protected 

89  Freedom of belief is a basic human right which is enshrined in the 1948 United 

Nations Declaration of Human Rights (Article 18), which states "Everyone shall have the 

right to freedom of thought, conscience and religion. This right shall include freedom to have 

a religion or whatever belief of his [her] choice " This right has been enshrined in legislation 

throughout the free world. To include protection of freedom of belief by including it in 

discussion on hate crime is entirely consistent with this fundamental tenet of a free society. 

Question 21: Not Answered 

Expand:  

Question 22: Yes 

Expand: 91  We agree that “demonstration” of hostility towards a victim’s relevant 

characteristic should be the basis for determination, as justice should be evidence based 

and ‘demonstration’ of a hostility is the only objective evidence on which a Court can rely. To 

do otherwise would introduce speculation and opinion as a basis for determination of cases  

That could introduce a systematic bias in favour of the prosecution, as an unsupported 

assertion of hate would become evidence and could not be challenged  
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Expand:  

Question 47: Yes 

Expand: 93. We agree that, in the nature of general freedom of free speech, the exclusion 

of “insulting” is right. We are mindful that the drafting of any law is critical, to avoid 

inappropriate interpretation of it and unintended use  

Question 47 Part 2: 93. We agree that, in the nature of general freedom of free 

speech, the exclusion of “insulting” is right. We are mindful that the drafting of any law is 

critical, to avoid inappropriate interpretation of it and unintended use  
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Question 60:  

Question 61:  

Question 62: 95  We agree that a properly resourced Office of Hate Crime 

Commissioner should be introduced. Drafting of Terms of Reference and powers would be 

important. It is our view that the primary function be to take actions to reduce the incidence 

of hate crime  To avoid duplication of functions, and costs, it may be appropriate to move 

some responsibilities, and resources, for work undertaken by other government 

departments, into the new Office of Hate Crime Commissioner. With any significant change 

to the legal status quo comes a need for people to be persuaded to adapt their thinking  We 

feel that legislation is likely to be more effective if there is a proper oversight on how it is 

used, with ability and powers to promote change in cultural attitudes if necessary  

96  It is our belief that the proposed Office of Hate Crime Commissioner should be 

accountable to Parliament for its work. It should be a reference point for information on hate 

crime, have an education function, and powers of sanction in cases where significant breach 

of hate crime laws occur  

 

Name: Men and Women Working Together 

Name of Organisation: Men and Women Working Together 

Personal/On behalf of the Organisation: Response on behalf of organisation 

Confidentiality Request:  

Question 1: No 

Expand: While we consider the Equality Act 2010 a useful reference point for hate crime 

laws, it 

does not in itself provide a principled rationale for the inclusion or exclusion of certain 

characteristics. 

Question 2: No 

Expand: No The Equality Act 2010 should be used for all criminal acts. Hate Crime Laws will 

lead to a total breakdown of society due to competing interests of the various groups. 

Further, the Equalities Act should be reformed inasmuch that it does not apply to men in 

many areas. 

Question 3: No 

Expand:  

Question 4: No as none of this will help a fractured society. More positive work needs to be 

developed to bring society together in a way which encourages an understanding of each 

others needs and aspirations  

Question 5: No 

Expand:  

Question 6: Yes 



Expand:  

Question 7: No. 

Question 8: No 

Question 8 Part 1:  

Question 8 Part 2: No 

Expand:  

Question 8 Part 3: No comment 

Question 9: No comment 

Question 10: No  

Question 11: No 

Expand: MWWT response  we feel that the authors of this consultation have failed to 

comply with both the Equality Act 2010 and the Human Rights Act 1998 together with 

creating an unbalanced Consultation Document. The fact that you have even considered 

limiting protection to women only clearly shows your lack of compliance  This, accompanied 

by outdated and ill informed anti male propaganda leaves us no option but to disagree with 

any formulation surrounding women or gender to be included in the list of Hate Crimes.  

If women were to join the list of 5 groups on the Hate Crime list, white heterosexual males as 

a major group would stand alone without protection  In practice, men are already suffering 

from Gender Apartheid legislation in the areas of Equal Parenting, Domestic Abuse, lack of 

anonymity in rape trials, form the highest levels of rough sleepers (83%), highest levels of 

suicide (75%) and in 2018 Prostate Cancer deaths overtook breast cancer deaths for the 

first time and still no reliable test available. We have no confidence that even if men were 

placed on the Hate Crime list they would obtain any more equality than they receive by their 

supposed inclusion on the Equality list. 

MWWT answer to this question  we do not think that either men or women should be part of 

this Hate Crime list  

Question 11 Part 2: No carve-outs 

Question 12: MWWT response  we feel that the authors of this consultation have failed to 

comply with both the Equality Act 2010 and the Human Rights Act 1998 together with 

creating an unbalanced Consultation Document. The fact that you have even considered 

limiting protection to women only clearly shows your lack of compliance. This, accompanied 

by outdated and ill informed anti male propaganda leaves us no option but to disagree with 

any formulation surrounding women or gender to be included in the list of Hate Crimes.  

If women were to join the list of 5 groups on the Hate Crime list, white heterosexual males as 

a major group would stand alone without protection  In practice, men are already suffering 

from Gender Apartheid legislation in the areas of Equal Parenting, Domestic Abuse, lack of 

anonymity in rape trials, form the highest levels of rough sleepers (83%), highest levels of 

suicide (75%) and in 2018 Prostate Cancer deaths overtook breast cancer deaths for the 

first time and still no reliable test available. We have no confidence that even if men were 

placed on the Hate Crime list they would obtain any more equality than they receive by their 

supposed inclusion on the Equality list. 



MWWT answer to this question – we do not think that either men or women should be part of 

this Hate Crime list. 

Question 13: No 

Expand: Absolutely not.  This would leave men totally unprotected. 

Question 14: No 

Expand:  

Question 15:  

Question 16:  

Question 17:  

Question 18:  

Question 19:  

Question 20:  

Question 21: Not Answered 

Expand:  

Question 22: Not Answered 

Expand:  

Question 23:  

Question 24: Not Answered 

Expand:  

Question 25: Not Answered 

Expand:  

Question 26: Not Answered 

Expand:  

Question 27: Not Answered 

Expand:  

Question 28: Not Answered 

Expand:  

Question 29: Not Answered 

Expand:  

Question 30:  

Question 31: Not Answered 

Expand:  

Question 32:  



Question 33:  

Question 34:  

Question 35:  

Question 36: Not Answered 

Expand:  

Question 37: Not Answered 

Expand:  

Question 38 Part 1:  

Question 38 Part 2:  

Question 39: Not Answered 

Expand:  

Question 40: Not Answered 

Expand:  

Question 41: Not Answered 

Expand:  

Question 42: Not Answered 

Expand:  

Question 43 Part 1:  

Question 43 Part 2:  

Question 44:  

Question 45: Not Answered 

Question 45 Part 1:  

Question 46: Not Answered 

Expand:  

Question 47: Not Answered 

Expand:  

Question 47 Part 2:  

Question 48: Not Answered 

Expand:  

Question 49: Not Answered 

Expand:  

Question 50:  



Question 51: Not Answered 

Expand:  

Question 52: Not Answered 

Expand:  

Question 52 Part 2:  

Question 53:  

Question 54: Not Answered 

Expand:  

Question 55 Part 1:  

Question 55 Part 2:  

Question 56: Not Answered 

Expand:  

Question 57: Not Answered 

Expand:  

Question 57 Part 2:  

Question 58:  

Question 59:  

Question 60:  

Question 61:  

Question 62:  

 

Name: National Secular Society 

Name of Organisation: National Secular Society 

Personal/On behalf of the Organisation: Response on behalf of organisation 

Confidentiality Request:  

Question 1: Other (please expand) 

Expand: It is reasonable from the viewpoint of practicality to consolidate existing hate crime 

laws into a 

single Act, in the same way that equality laws were consolidated into the Equality Act 2010  

However, we have concerns regarding some of the recommendations and proposals made 

by the 

Law Commission in its consultation document, including concerns relating to the 

establishment of a 



Hate Crime Commissioner as referred to in this question. We outline our concerns in the 

relevant 

section of our response  These concerns must be addressed before attempts are made to 

consolidate hate crime laws into a single Act to ensure only legislation that is necessary, 

just, fair and 

reasonable is enacted  

Question 2: Other (please expand) 

Expand: While the rationale behind specifying protected characteristics for the purposes of 

hate crime laws is 

reasonable and assists in codifying what qualifies as a hate crime, we recognise that there 

are some 

disadvantages in this approach  These disadvantages may be outweighed by the 

advantages (e.g. 

clarity, identifying those most affected etc.) of the current strategy at present. However, if 

more 

protected characteristics are added to the list, as proposed by the Law Commission, these 

disadvantages may grow to outweigh the advantages  

The biggest disadvantage we have identified is the increasing risk of inconsistency in how 

certain 

crimes are treated depending on the victim  This inconsistency is evident within the Law 

Commission’s own proposals as to what groups should be considered for inclusion into the 

protected characteristics. It also appears that deciding which groups should and should not 

be 

included as hate crime categories is likely to be highly influenced by politics. This is 

undesirable and 

will result in groups with a greater political clout getting protection, while those who are so 

oppressed as to have little political power will get none. 

Question 3: Other (please expand) 

Expand: Please refer to our answer to Consultation Question 2 for our views on the problem 

of specifying 

protected groups for the purposes of hate crime law. 

Question 4:  

Question 5: No 

Expand: We are concerned that there is confusion in this area  

Our interpretation of the definition of religion for the purposes of hate crime laws (“a group of 



persons defined by reference to religious belief or lack of religious belief”) is that those who 

belong 

to nonreligious groups, including humanists, are explicitly included because “lack of religious 

belief”, 

i e  rejection of a belief in gods or the supernatural, is a key component of their identity  

However, we are concerned that the definition relies heavily on the idea that only those 

belonging 

to a “group” defined by a religious or lack of religious belief are protected, which fails to 

protect 

significant numbers of people who could be victims of hate crimes. Many people, including 

those 

with religious or nonreligious beliefs, do not identify as belonging to a “group” defined by 

those 

beliefs  For example, many people who have no religion do not actively identify as atheists, 

humanists or any other group ‘label’  Yet these people may still be hate crime targets due to 

their 

beliefs  ‘Apostates’ from conservative religious communities, who frequently do not identify 

with a 

particular religious or nonreligious group, are especially vulnerable to hate crime yet they 

may not 

easily fit the definition necessary for legal recourse under hate crime laws. 

As the Law Commission referenced in its consultation paper, Asad Shah was murdered 

because of 

his religious beliefs. But because those beliefs were individual to him and not those of a 

specific 

religious group, the court took the view that the case could not be prosecuted on the basis of 

hostility against a religious group. (footnote 11: Law Commission, ‘Hate Crime Laws: A 

Consultation Paper’. 23 September 2020, p. 220, para 11.51). This leaves those with 

individual beliefs without protection from 

hate crime laws. Similarly, those with dissenting views within religions, who may also be 

targeted 

with violence and other malicious criminal activity, would also be left exposed without 

protection 

from hate crime laws as proposed  

It should be noted that the definition of the protected characteristic of “religion or belief” in 

the 

Equality Act 2010 captures a broader range of people who may be victims of discrimination 

on the 



basis of religion or belief. The name of the characteristic, “religion or belief”, makes it explicit 

that 

beliefs that are not religious are included from the outset  The definition is also clearly 

inclusive of 

nonreligious beliefs including humanism and atheism: “(1) Religion means any religion and a 

reference to religion includes a reference to a lack of religion  (2)Belief means any religious 

or 

philosophical belief and a reference to belief includes a reference to a lack of belief.” 

(footnote 12: Equality Act 2010 C1 S10 

https://www.legislation.gov.uk/ukpga/2010/15/section/10 Accessed 10 Nov 2020). 

The NSS recommends that the category of “religion” under hate crime laws be changed to 

“religion or belief”, and for the adoption of the same definition of this category as that is used 

in 

the Equality Act 2010  This would provide protection for a greater number of people who are 

currently vulnerable to hate crime on the basis of their religion or belief, in addition to 

consistency 

with equality law  

Question 6: Yes 

Expand: Yes, we agree. We also think the recommendation given in our answer to 

Consultation Question 5 

would also give greater protection from sectarian hate crime. 

Question 7:  

Question 8: Not Answered 

Question 8 Part 1:  

Question 8 Part 2: Not Answered 

Expand:  

Question 8 Part 3:  

Question 9:  

Question 10:  

Question 11: Other (please expand) 

Expand: Answer to 21.21: While we agree that sex is a factor in the crimes listed here, we 

are concerned that 

presenting some of these crimes as entirely sex-based may lead to unequal treatment of 

boys and 

men who may be victims of these crimes  Men can also be victims of sexual offences, forced 



marriage and domestic abuse, yet these cases are often underreported due to fears of not 

being 

taken seriously (and presenting these crimes as those that only happen to women reinforces 

this). 

Similarly, non consensual religious or cultural genital cutting of men and boys can be just as 

traumatic, psychologically harmful, and excruciatingly painful as many forms of FGM  It can 

also 

carry similar risks of complications including death. (footnote 13: Many studies have been 

held on the ethics of non-consensual, non therapeutic male circumcision and have made 

similar findings. Recent example: Kai Möller, ‘Male and Female Genital Cutting: Between the 

Best Interest of the Child and Genital Mutilation’, Oxford Journal of Legal Studies, Volume 

40, Issue 3, Autumn 2020, Pages 508–532, https://doi org/10 1093/ojls/gqaa001) Yet while 

all forms of FGM are prohibited by law, boys receive no such protections at all against the 

permanent and non-consensual cutting of 

their healthy genitals  Presenting genital cutting as exclusively a crime against women 

undermines 

victims of unwanted male circumcision who are speaking out against the practice and 

campaigning 

for similar protections in law as girls and women. 

Question 11 Part 2:  

Question 12: As expressed in our answer to 21.21, we are concerned that limiting sex or 

gender-based hate crime 

protection to women will result in decreased protection for men who are also victims of 

sexual 

offences, forced marriage, religious and cultural non consensual genital cutting, and 

domestic abuse  

Question 13: Other (please expand) 

Expand: As expressed in our answer to 21.21, we are concerned that limiting sex or gender

based hate crime 

protection to women will result in decreased protection for men who are also victims of 

sexual 

offences, forced marriage, unwanted religious or cultural genital cutting, and domestic 

abuse. 

Question 14: Not Answered 

Expand:  

Question 15:  

Question 16:  

Question 17: Please refer to our answer to Consultation Question 2 for our views on the 

problem of specifying 



protected groups for the purposes of hate crime law. 

Question 18: Please refer to our answer to Consultation Question 2 for our views on the 

problem of specifying 

protected groups for the purposes of hate crime law. 

Question 19: Please refer to our answer to Consultation Question 2 for our views on the 

problem of specifying 

protected groups for the purposes of hate crime law. 

Question 20: We think that our recommendations made in Consultation Question 5 to bring 

the definition of 

“religion” for the purposes of hate crime law in line with that for the protected characteristic of 

“religion or belief” in the Equality Act 2010 would make it unnecessary to recognise 

“philosophical 

beliefs” as a hate crime category. Case law has established that the Equality Act 2010 

provides 

adequate protection for a number of non religious philosophical beliefs including veganism  

(footnote 14: Conisbee v Crossley Farms Ltd & Others [2019] ET 3335357/2018) 

Question 21: Not Answered 

Expand:  

Question 22: Not Answered 

Expand:  

Question 23:  

Question 24: Not Answered 

Expand:  

Question 25: Not Answered 

Expand:  

Question 26: Not Answered 

Expand:  

Question 27: Not Answered 

Expand:  

Question 28: Not Answered 

Expand:  

Question 29: Not Answered 

Expand:  

Question 30:  



Question 31: Not Answered 

Expand:  

Question 32:  

Question 33:  

Question 34:  

Question 35:  

Question 36: Not Answered 

Expand:  

Question 37: Not Answered 

Expand:  

Question 38 Part 1:  

Question 38 Part 2:  

Question 39: Not Answered 

Expand:  

Question 40: No 

Expand: We do not agree. We are concerned that extending stirring up offences to other 

kinds of material 

could lead to an unacceptable level of censorship. 

While we share the Law Commission’s concerns about stirring up hatred, we do not think 

that 

criminalisation of increasing forms of expression is the most appropriate or effective means 

of 

combatting hateful extremism  We encourage parties involved in tackling hate crime and 

extremism to further investigate non legislative methods, including education and social 

cohesion 

strategies  

One of our concerns regarding an extension of stirring up offences relates to cartoons or 

other 

media that some religious groups find ‘blasphemous’  A key example could be pictures of the 

Islamic 

prophet Muhammad. Regardless of their context or the intentions behind their display or 

distribution, pictures of Muhammad cause offence to many Muslims who believe depicting 

Muhammad is blasphemous. Depictions of Muhammad have motivated some Islamic 

extremists to 



murder those who create or display them. This is brutally evidenced by two acts of terrorism 

in 

France: the shooting of Charlie Hebdo cartoonists in 2015 for drawing Muhammad, and the 

murder 

of teacher Samuel Paty in 2020 after he showed cartoons of Muhammad during a lesson on 

freedom 

of expression. 

The vast majority of Muslims are peaceful and law abiding citizens who would not 

contemplate such 

atrocities. However, many Muslims would nevertheless argue that drawing ‘blasphemous’ 

images is 

“likely” to stir up hatred and may seek prosecution under hate crime laws for those who draw 

or 

display pictures of Muhammad  

Putting those who draw or display pictures of Muhammad, or those who perform any other 

act of 

expression that offends religious sensibilities, at risk of criminal proceedings is inimical to the 

principle of free speech. We were concerned that, during our meeting with the Law 

Commission on 

November 4, the Commission were unable to give any assurances that those who display or 

distribute depictions of Muhammad would not be subject to criminal investigation. 

Question 41: Other (please expand) 

Expand: As expressed in our answer to Consultation Question 40, we urge the Law 

Commission to ensure 

robust protections for free expression be put in place before extending and consolidating 

‘stirring 

up’ offences. 

Question 42: Yes 

Expand: We agree  The burden must be on the prosecution to prove intent, not the 

defendant to prove the 

opposite  This is more consistent with the principle of the presumption of innocence which 

underpins justice 

Question 43 Part 1:  

Question 43 Part 2:  

Question 44: We have concerns regarding the phrase “likely to” in the racial hatred offence, 

as it means intention 



to stir up hatred is not required. This could dramatically impact upon a wide variety of 

expression. 

Even the reporting of objective, evidence based facts could be chilled out of fears they are 

“likely to” 

incite racial hatred  

It is already the case that some authorities have withheld reporting out of concerns of being 

accused 

of racism. For example, the Independent Office for Police Conduct has recently upheld a 

complaint 

against a senior Rotherham officer who admitted that his force ignored the sexual abuse of 

girls by 

‘grooming gangs’ of men of largely Pakistani heritage “for decades” because it was afraid of 

increasing “racial tensions”. (footnote 15: Pearson, Allison. ‘The grooming gang cover-up is 

Britain’s real racism scandal’  The Telegraph, 21 January 2020  

https://www telegraph co uk/women/life/tolerant-nation time-shamed-grooming-gangs-prey

girls/ Accessed 1 December 2020) And more recently the Independent Inquiry into Child 

Sexual Abuse was criticised by one abuse survivor for being “scared of being called racist” 

for refusing to extend its 

inquiry into Rotherham and Rochdale grooming gangs (footnote 16: Norfolk, Andrew and 

Singh, Hardeep  ‘Child abuse inquiry “scared of racist tag”’  The Times, 24 October 2020  

https://www.thetimes.co.uk/article/child-abuse-inquiry-scared-of-racist-tag-nh2zcctwq 

Accessed 13 November 2020). 

Although it is clear that neither the police nor IICSA have any intention to stir up racial 

hatred, 

releasing information on the ethnicity of grooming gang offenders could be interpreted as 

“likely” to 

stir up racial hatred under the proposed changes to stirring up offences, exacerbating the 

problem of 

failing to report on relevant facts  

While it is essential that issues involving race and ethnicity must be treated sensitively, and 

consideration given to the impact of reports on matters of race to communities affected, the 

reporting of facts must not be obstructed by concerns of accusations of stirring up hatred  

We are also concerned that, in connection to this question, paragraph 18.144 in the 

consultation 

document implies that distribution of Protocols of the Elders of Zion could effectively be 

banned 

under hate crime laws as it is “likely” to stir up hatred without using threatening, abusive or 

insulting 

language. It is easy to see how, following from this, other antisemitic tropes such as 

holocaust denial 



may also be outlawed. While we condemn antisemitic conspiracy theories of any kind, we do 

not 

believe criminalising the distribution of materials like Protocols will tackle antisemitism  We 

are 

concerned that criminalising antisemitic or other speech “likely to” stir up hatred may 

exacerbate 

conspiratorial views about certain groups of people, drive those views ‘underground’ where 

they 

cannot be subjected to criticism, and create ‘free speech martyrs’ out of those prosecuted 

under 

‘stirring up’ offences  

We have an additional specific concern about the ‘blood libel’ trope, which is also given as 

an 

example in para  18 144  In recent years, accusations of using this trope have been levied 

against 

those who have expressed legitimate ethical and human rights concerns about the Jewish 

practice of 

circumcising baby boys  (footnote 17: Lempert, Antony  ‘How cutting cultures deny 

dissenters their voice and identity’. National Secular Society, 23 February 2018 

https://www secularism org uk/opinion/2018/02/schrodingers-penis) Criminalising the ‘blood 

libel’ trope may be used by supporters of circumcision to silence debate on this issue, and 

perhaps other contentious religious practices. 

Question 45: Other (please expand) 

Question 45 Part 1: We remain unconvinced that speech that is “likely”, rather than 

intended, to stir up hatred should 

be criminalised; please see our answer to Consultation Question 44 for more  This proposal 

would 

be a substantial change which very much lowers the threshold for prosecution. 

We were concerned by the “Case Example” given in the consultation document at paragraph 

18.188 

as an example of something that is “likely” to stir up hatred in relation to this question. In our 

opinion, the speech in question (“It is your duty to kill those who turn their back on God”) is 

incitement to murder or terrorism, not merely stirring up hatred. We feel this is an 

inappropriate 

example and misrepresents what ‘stirring up’ hatred could entail  Most people, even those 

who 

robustly defend freedom of speech, would agree that incitement to murder or other serious 

crimes 



should be criminalised. But fewer would agree that speech that is ‘likely’ to stir up hatred 

without 

incitement to violence or crime should be criminalised  

The example of ‘stirring up’ hatred given at paragraph 18.192 in relation to this question also 

caused 

us concern  This example implies that the use of a racial slur in an online post could be 

subject to a 

criminal investigation because it is likely to stir up hatred. We disagree with the Law 

Commission 

that simply using a racial slur is likely to stir up hatred. While using a racial or other slur is 

highly 

offensive and certainly likely to cause distress to others, it should not be criminalised on the 

grounds 

that it may stir up hatred  Otherwise, this could result in an enormous amount of 

unnecessary police 

work, an extreme intrusion into the lives of those who are innocent of any crime but exercise 

poor 

judgement in the language they use on the internet, and the censorship of a huge repertoire 

of 

cultural expressions including books, movies, and music  

Question 46: Not Answered 

Expand:  

Question 47: Yes 

Expand: We agree that “insulting” words should not apply to prosecutions under the “likely 

to” limb. The term “insulting” is highly subjective and can also mean “offensive”. We do not 

think speech should be criminalised simply because it is “offensive”  

Question 47 Part 2:  

Question 48: Not Answered 

Expand:  

Question 49: Not Answered 

Expand:  

Question 50:  

Question 51: No 

Expand: We disagree with the Law Commission’s proposal to remove the exclusion of words 

or behaviour 

used in a dwelling from the stirring up offences. 

We are concerned that the Law Commission has made this proposal without presenting any 



evidence that groups or individuals motivated to spread hate are using this ‘dwelling 

defence’ as a 

loophole to avoid hate crime laws  It therefore appears to be an unnecessary encroachment 

into the 

private domain of individuals and their families  

We note that the proposed Hate Crime and Public Order (Scotland) Bill has no ‘dwelling 

defence’. (footnote 18: 8 Hate Crime and Public Order (Scotland) Bill. 

https://beta parliament.scot/  

/media/files/legislation/bills/current bills/hate crime-and-public-order-scotland

bill/introduced/bill asintroduced hate-crime-and-public-order-bill.pdf Accessed 13 November 

2020). This has attracted criticism from a wide variety of organisations, including president of 

the Aberdeen Bar Association Stuart Murray, (footnote 19: McDonald, Craig  ‘No defence: 

Leading lawyers rubbish Justice Secretary’s argument for extending hate 

crime law’. The Sunday Post, November 8 2020. https://www.sundaypost.com/fp/no

defence-leading lawyersrubbish-justice-secs argument for-extending-hate-crime-law/ 

Accessed 13 November 2020) Index on Censorship, (footnote 20:  Wade, Mike. ‘Poking fun 

at Islam “wouldn’t be illegal under new hate law”’  The Times, 2 November 2020  

https://www thetimes co uk/article/poking fun-at islam-wouldnt be-illegal under-new-hate

law-fszhg2ckc 

Accessed 13 November 2020 ) and former deputy leader of the SNP Jim Sillars  (footnote 

21: Sillars, Jim  ‘Jim Sillars on why the SNP must back further changes to the Hate Crime 

Bill’. The National, 26 

September 2020  https://www thenational scot/news/18750069 jim sillars snp-must back

changes-hatecrime-bill/ Accessed 13 November 2020). 

We therefore urge the Law Commission to present evidence of the necessity of removing the 

‘dwelling defence’ from stirring up offences, and to consider alternative means of closing 

‘loopholes’ in the law without criminalising private discussions people have in their own 

homes. 

Question 52: Yes 

Expand: We agree that the current protections in sections 29J and 29JA should apply to the 

new offence of stirring up hatred. We also think similar protections should be given in 

respect of other characteristics  

Question 52 Part 2:  

Question 53: We agree there should be similar protections to those in sections 29J and 

29JA under the racial 

hatred offences. We note from the Law Commission’s own analysis that some religious 

groups, 

notably Jews and Sikhs, are also identified as racial groups  (footnote 22: Law Commission, 

‘Hate Crime Laws: A Consultation Paper’. 23 September 2020, p.484, para. 18.271). This 

means that robust criticism of 



certain religious or cultural practices, including non-stun animal slaughter, infant male 

circumcision, 

and the wearing of swords in public, could potentially be charged under racial hatred 

offences 

despite being protected under section 29J of the POA. As the Law Commission points out, 

this 

potentially results in the absurdity of being able to criticise non-stun slaughter for halal meat, 

but 

not for kosher meat, without fear of prosecution  

Question 54: Not Answered 

Expand:  

Question 55 Part 1: We agree that the current exemptions for reports of Parliamentary and 

court proceedings should be maintained. We also agree exemptions for other categories of 

publication, including fair and accurate reporting of council meetings and materials in 

scientific or academic publications, should be seriously considered to maximise protection 

for free speech  especially where the reporting of 

evidence based facts is concerned  As we outline in our answer to Consultation Question 

44, we are concerned that reporting facts could potentially be censored under ‘stirring up’ 

offences. 

Question 55 Part 2:  

Question 56: Not Answered 

Expand:  

Question 57: Not Answered 

Expand:  

Question 57 Part 2:  

Question 58:  

Question 59:  

Question 60:  

Question 61:  

Question 62: We would not support the introduction of a Hate Crime Commissioner. We 

believe the Commission 

for Countering Extremism already fulfils this remit, because hate crime is a form of 

extremism. Hate 

is an important component of all forms of extremist ideology, and should be addressed in the 

context of countering extremism  A separate Hate Crime Commissioner risks diluting the role 

of the 



Commission for Countering Extremism, implying that hate crimes should be treated 

separately to 

other forms of extremism   

We think the Commission for Countering Extremism has adopted an effective approach to 

tackling 

extremism, including hate crimes  The Commission has taken a rights-based approach to 

challenging 

extremism, which balances the need to protect people from extremism with fundamental 

human 

rights, including freedom of expression and freedom of religion or belief. The Commission 

already 

recognises “hateful extremism” as being within its remit  (footnote 23: Commission for 

Countering Extremism, ‘Independent adviser calls for overhaul of extremism strategy’. 

Gov.uk, 7 October 2019. https://www.gov.uk/government/news/independent-advisor-calls

for-overhaul-ofextremism strategy Accessed 1 December 2020 ) 

We encourage the Law Commission and other parties involved in tackling hate crime to 

increase 

their engagement with the Commission for Countering Extremism and work together to 

tackle all 

forms of extremism, including hate crime and hate speech  

 

Name: Dr. Gary FitzGerald, Bridget Penhale, Jayne Connery, Ian Cranefield, Steve James, 

Paul Greenwood 

Name of Organisation:  

Personal/On behalf of the Organisation: Personal response 

Confidentiality Request:  

Question 1: Not Answered 

Expand:  

Question 2: Not Answered 

Expand:  

Question 3: Not Answered 

Expand:  

Question 4:  

Question 5: Not Answered 

Expand:  

Question 6: Not Answered 



Expand:  

Question 7:  

Question 8: Not Answered 

Question 8 Part 1:  

Question 8 Part 2: Not Answered 

Expand:  

Question 8 Part 3:  

Question 9:  

Question 10:  

Question 11: Not Answered 

Expand:  

Question 11 Part 2:  

Question 12:  

Question 13: Not Answered 

Expand:  

Question 14: Not Answered 

Expand:  

Question 15: Age should be recognised as a protected characteristic for the purposes of 

hate crime laws. (See reference table for their detailed submission) 

Question 16: While we believe that limiting any change in Hate Crime legislation to focus 

specifically on older people would be a very strong societal message, as noted by the 

Commissioner for Older People in Wales, we are not opposed to this including people 

of all ages  

We believe the issue in its simplest form is whether someone committed a criminal 

act against another person by reason of hostility or prejudice. This would require 

evidence of the act itself and evidence of motivation based on hostility or prejudice 

towards ‘the victim’s characteristic group’, where age is a defined characteristic. 

Question 17:  

Question 18:  

Question 19:  

Question 20:  

Question 21: Not Answered 

Expand:  



Question 22: Not Answered 

Expand:  

Question 23: Yes  

Question 24: Yes 

Expand:  

Question 25: Yes 

Expand:  

Question 26: Other (please expand) 

Expand: We have some concerns as to whether aspects of this model of selection is 

counterproductive in relation to identifying and understanding the nature of hate 

crime  

For example, if hate crime against people with disabilities was being evaluated now 

using the criteria of ‘overall numbers and relative prevalence’ of offending, it is 

possible that these crimes would not be considered sufficient to meet the threshold, 

because reporting, investigation and prosecution numbers are comparatively low. This 

is also potentially true with regard to older people, if the limited evidence used in the 

Law Commission consultation document was to be applied (hence the additional data 

that we have provided). Fundamentally, this approach assumes that the quality of the 

data available is sufficiently robust to reflect the reality of hate crime against a 

community or group, and the evidence is that this is not the case  

We have no concerns in relation to the need to ensure consistency across the criminal 

law; and the adequacy of the existing maximum penalty for the base offence. 

We do however have some concerns about the question as to ‘whether the offence is 

of a type where the imposition of additional elements of the offence requiring proof 

before a jury may prove particularly burdensome.’ This is because there are many 

stages leading up to prosecution that influence whether this becomes a burdensome 

activity and, as we have highlighted in relation to older people, some of this is about 

the training of investigators and prosecutors, the use of special measures, and the 

support of witnesses throughout the process  For the final delivery of the case in 

court not to be burdensome, the lead up actions need to have been effectively 

undertaken. We do not consider that this would necessarily be the case if applied in 

relation to age, as in our opinion, appropriate training, measures and so forth are not 



guaranteed at present in relation to the execution of lead-up actions. 

Question 27: Not Answered 

Expand:  

Question 28: Not Answered 

Expand:  

Question 29: Not Answered 

Expand:  

Question 30: We believe that property and fraud offences should be included within the 

specified 

aggravated offences. 

Question 31: Not Answered 

Expand:  

Question 32: We believe that this would be workable and a fair approach to facilitate 

recognition of 

intersectionality in the context of aggravated offences  

Question 33:  

Question 34: We believe that, in such circumstances, the Courts should always be 

empowered to 

find a defendant guilty of the base offence in the alternative. 

Question 35:  

Question 36: Yes 

Expand:  

Question 37: Yes 

Expand:  

Question 38 Part 1:  

Question 38 Part 2:  

Question 39: Not Answered 

Expand:  

Question 40: Not Answered 

Expand:  

Question 41: Not Answered 

Expand:  

Question 42: Not Answered 



Expand:  

Question 43 Part 1:  

Question 43 Part 2:  

Question 44:  

Question 45: Not Answered 

Question 45 Part 1:  

Question 46: Not Answered 

Expand:  

Question 47: Not Answered 

Expand:  

Question 47 Part 2:  

Question 48: Not Answered 

Expand:  

Question 49: Not Answered 

Expand:  

Question 50:  

Question 51: Not Answered 

Expand:  

Question 52: Not Answered 

Expand:  

Question 52 Part 2:  

Question 53:  

Question 54: Not Answered 

Expand:  

Question 55 Part 1:  

Question 55 Part 2:  

Question 56: Not Answered 

Expand:  

Question 57: Not Answered 

Expand:  

Question 57 Part 2:  

Question 58:  



Question 59:  

Question 60:  

Question 61:  

Question 62: Yes, provided this covered all hate crimes (i.e. potential prosecution of all hate 

crimes 

concerning protected characteristics treated as of equal merit/severity) 

 

Name: Magistrates Association 

Name of Organisation: Magistrates Association 

Personal/On behalf of the Organisation: Response on behalf of organisation 

Confidentiality Request:  

Question 1: Other (please expand) 

Expand: We supported the proposed Sentencing Code, to bring relevant sentencing law 

together in one place, as this will bring clarity to the sentencing process. We therefore argue 

that provisions relevant to sentencing should be included in the Sentencing Code rather than 

separated off. 

Question 2: Yes 

Expand:  

Question 3: Yes 

Expand: While we generally agree, we do have a number of issues that we would invite the 

Law Commission to consider: 

• Basing criteria on prevalence -we note the discussion on how this might be 

measured in the paper, but are concerned with the inclusion of a measurement of absolute 

prevalence. If hostility is to a minority group, the number of incidences will by definition be 

low. There is also the additional challenge that some communities may be less disposed to 

report incidences, which could lead to prevalence seeming to be low  We therefore suggest 

that relative prevalence would be a more useful measure. We then agree it would be helpful 

to balance criteria so that low level offences that are more numerous proportionately would 

be measured on a similar level to more serious offences that are less numerous 

proportionately. 

• Basing criteria on harm-we welcome the detailed approach to assessing harm that is 

set out 

in the consultation paper. It is important that all the different criteria referenced are taken into 

account  

• Basing criteria on suitability  while we acknowledge the worry that without more 

funding 

being available for support services, increasing the protected characteristics will stretch 

these services to breaking point, we are not convinced that efficiency should be a factor 

here. We note the comment in the consultation paper that there are resource implications to 



collecting data on hate crime, but we would point out that collection of such data can identify 

patterns not previously understood, which can then in turn ensure decisions about resource 

allocation are targeted appropriately to need  

Question 4: We are aware that perceived migration and asylum status as well as use of 

language other than English, can be relevant factors in relation to hate crime, so this 

proposal seems sensible  

Question 5: Other (please expand) 

Expand: We agree this is a very complex issue, but that there is considerable case law to 

support courts using their discretion to identify hate crime on the basis of religion in a way 

that is sufficiently inclusive and responsive to deal with the rare cases which involve less 

traditional or well established groups or sects  

Question 6: Yes 

Expand:  

Question 7: Yes  

Question 8: Yes 

Question 8 Part 1:  

Question 8 Part 2: Yes 

Expand:  

Question 8 Part 3: We note the possible benefits of grouping these characteristics together 

in relation to hate crime, even though people with these characteristics have very different 

experiences, but agree that the views of those with lived experience are most relevant in 

deciding this question. 

Question 9: Again, we note the possible benefits of grouping together very varied 

characteristics in relation to hate crime, even though people with these characteristics have 

very different experiences, but agree that the views of those with lived experience are most 

relevant in deciding this question  

We agree that it is important that hate crime law offers protection for those groups who do 

not identify as disabled, but who may experience hostility directed towards them due to 

others perceiving them as such  We also agree that the inclusion of "presumed disability" 

within the protected characteristic goes some way to accommodating this concern. 

Question 10: We agree it is important that hate crime laws include protection for those so

called "invisible" disabilities  

Question 11: Yes 

Expand: Yes. We note the very detailed evidence set out in the consultation document, 

using the criteria proposed earlier to establish the need for a characteristic to be protected, 

which supports this proposal. We also note the potential risks identified, especially relating to 

the challenges in proving a hate crime element, and how that may be interpreted. However, 

we believe that better understanding of the limitations of hate crime law can limit the risks  

Question 11 Part 2: We understand the argument put forward as to how this might address 

some of the points raised in response to gender or sex being a protected characteristic for 



the purpose of hate crime law, but can see the benefits of ensuring consistency and clarity in 

law, which might be reduced if these carve outs were introduced. 

Question 12: Although we acknowledge that this protection is likely to overwhelming involve 

women as victims, we believe it is important that the protection should cover both women 

and men, and so a neutral term should be used. 

Question 13: Yes 

Expand:  

Question 14: Yes 

Expand: Yes  We agree this approach would be more inclusive  

Question 15: We agree that it may be challenging to prove motivation due to hostility 

towards older people rather than targeting of an older person due to perceived vulnerability. 

We also agree that exploitation of vulnerability is better addressed through existing 

provisions in sentencing guidelines. However, that does not mean that the protection for 

older people should not be available under hate crime laws  

Question 16: We also agree that it is unlikely for age-based hate crime laws to be applied 

for child abuse crimes, but it is still important that the existing frameworks are not diminished 

due to the introduction of new protections. It may be that limiting the age based hate crime 

protection to older people could be helpful in this. 

Question 17: The consultation paper sets out significant details using the proposed criteria 

which illustrate that there is an established need for "sex workers" to be recognised as a 

specific category. 

Question 18: We note that the relative prevalence is hard to evidence, but it is important 

that the lack of existing data is not taken as proof that there is not a problem  One of the 

benefits of recognising a specific group as protected under hate crime law is the need for 

data to be collected in relation to hate crimes, which can be a useful way of establishing a 

relevant data set  We believe any evidence presented in response to this question by those 

with lived experience will therefore be very useful in identifying whether there is an 

established need for this specific group to be protected  

Question 19: The consultation paper sets out significant details using the proposed criteria 

which illustrate there is an established need for "people experiencing homelessness" to be 

recognised as a specific category  

We note concerns about double counting, but sentencers are confident in ensuring factors 

are not double counted in respect of aggravating a sentence. 

Question 20: We note the difficulties in assessing the prevalence of hate crime against 

people with particular philosophical beliefs but again the lack of existing data should not be 

taken as proof that there is not a problem. One of the benefits of recognising a specific group 

as protected under hate crime law is the need for data to be collected in relation to hate 

crimes, which can be a useful way of establishing a relevant data set  

We also note the potential challenges in dealing with cases involving hate crime against 

someone in respect of philosophical beliefs due to the potential interaction with other 

people's rights as well as difficulties in clearly defining who would be included within this 

group. In respect of the latter point, there are some groups (such as Humanists) who would 

clearly come with this definition and it is important they are not left unprotected, purely on the 



basis that other groups are more difficult to define. On the former point, it would be important 

for courts to be given clear guidance so they can use their discretion appropriately to ensure 

harmful philosophical beliefs are not protected  

Question 21: Yes 

Expand: Yes, we agree. This will ensure both clarity and consistency in relation to how 

courts deal with hate crime  

Question 22: Yes 

Expand: We agree. We note concerns that this position can be argued as too broad, but 

would point out that courts respond to the specific circumstances of the case, and will not 

deem the criteria for hate crime to be met unless proven. Indeed this is acknowledged in the 

consultation paper, which references Walters research showing lower courts "have been 

quite reluctant to allow" cases where a person says or does something indicating hostility at 

the time of the offending, where it  actually  has little to do  with why the offending occurred, 

to count as a hate crime  In addition, as pointed out in the consultation paper, there is 

sufficient discretion afforded to courts in sentencing to  distinguish between different degrees 

of wrongfulness. 

Question 23: We agree with the point made in the consultation paper that the current 

sentencing approach allows courts discretion to take into account not just an individual's 

vulnerability but also if it is deemed that they were targeted either due to that vulnerability or 

due to perceived vulnerability  It may be right that a change to follow a discriminatory model 

would result in similar final outcomes in terms of aggravating a sentence. However, we note 

that the final outcome is not the only consideration, and there is a stigma attached to the 

current approach that presumes that crimes against certain groups (such as those with 

disabilities) are aggravated due to their vulnerability or perceived vulnerability rather than 

hate against a specific group. So there is good argument for those crimes to be aggravated 

through hate crime legislation in place of the current approach  

However, we would be apprehensive about a widening of the test to cover both the 

discriminatory model as well as a demonstration of hostility test. This would require 

comprehensive training for sentencers to ensure they use their widened discretion 

appropriately. 

Although there are clear benefits and disadvantages to all four options put forward, our 

preference would be for Option 3: for a crime to be "motivated by hostility or prejudice 

towards" a group, as we think it would be inclusive enough to include at least some of those 

cases involving disabled victims set out in the consultation paper, without risking widening 

the label of hate crime too far or introducing a distinct approach for one specific group. 

Question 24: Other (please expand) 

Expand: We note the benefits to the current model of aggravated offences, and agree that 

the higher maximum penalties can have a positive impact on perceptions of how seriously 

these offences are treated. We also note the importance of moving certain summary only 

offences to either-way offences, which allows elevated sentences  

Although we agree with some of the points noted in the consultation paper which illustrate 

moving a case from magistrates' court to Crown Court can have negative impacts, especially 

in relation to delays, we would note that if magistrates' court were to have increased 

jurisdiction, so they could deal with cases that engage a custodial sentence of up to 12 

months, this would help resolve this problem. 



Question 25: Yes 

Expand: Yes. If the current model of aggravated offences is retained, then it would be helpful 

for additional characteristics to be covered to ensure the same protection is offered to 

different groups, and create a greater consistency of approach. 

Question 26: Yes 

Expand: Yes  These criteria seem sensible  Our only comment would be in respect of 

judging prevalence, which may be highly prevalent in respect to a certain group, even if the 

overall numbers involved are a low proportion of all such offences. It would be helpful to 

ensure these offences are captured and covered by the aggravated offence model  For 

example, the consultation paper notes that there strong indications of prevalence of disability 

hate crime in relation to property and sexual offences. However, these cases may still only 

be a small proportion of overall property or sexual offences. 

Question 27: Yes 

Expand: Yes  We agree with the arguments put forward in the consultation paper  

Question 28: Yes 

Expand: Yes. We agree with the arguments put forward in the consultation paper. 

Question 29: Yes 

Expand: Yes. We agree with the arguments put forward in the consultation paper. 

Question 30: We note the lack of clear evidence showing the positive need for these 

offences to be included within the specified aggravated offences  As we have said 

previously, the lack of data on prevalence should not be assumed to indicate there is no 

problem, and it will be important for the Law Commission to consider additional evidence 

provided in response to this consultation arguing either for or against this proposal  

Question 31: No 

Expand: Although we note there is not clear evidence of prevalence, it is highly possible that 

sexual offences that are motivated by hostility to disabled and LGBT victims are not currently 

being recorded as hate crimes, which makes prevalence hard to prove. We acknowledge the 

challenges already faced in relation to prosecuting such offences, it is important to 

remember that the Crown Court can return an alternative verdict of guilty of the non

aggravated version of the offence. The additional point of concern about introducing a 

hierarchy of victims is pertinent, but it could be considered as relevant for all aggravated 

offences  

We therefore do not feel they are strong arguments against introducing aggravated versions 

of sexual offences when balanced with the need to protect victims targeted due to their 

protected characteristics  

Question 32: We believe the proposed approach would be workable. As noted in the 

consultation paper, sentencers will have discretion to respond to the circumstances of the 

case to decide how the sentence should be increased, if there is hostility relating to more 

than one characteristic. 

Question 33: It is not for the MA to comment on this as it is for parliament to set maximum 

sentences. 



Question 34: Yes. We think this power will provide greater flexibility to magistrates' courts. 

However, as noted in the consultation paper, it would be important for clear guidance to be 

provided to ensure the prosecution clearly sets out the alternative available to the court  

Question 35: There are certainly advantages to putting forward a simpler and more 

coherent approach. We are concerned, though, that removing the increased maximum 

penalties would tie sentencers hands to respond appropriately to hate crime  

Question 36: Yes 

Expand: Yes. We agree that the enhanced sentencing model provides sentencers with 

necessary flexibility to address hate crime which is outside of the aggravated offence model  

Question 37: Yes 

Expand: Yes. Requiring sentencers to state that a sentence has been aggravated under 

hate crime provisions is an important element of transparency as well as a way of allowing 

data to be collected to assess trends. In respect of magistrates' courts, it is important that 

any aggravation under this provision is noted on the case file. If the proposed approach set 

out above is taken forward to identify offences that should be added to the aggravated 

offence model, then data collection is vitally important to identify new problems that may 

necessitate a change in approach  

Question 38 Part 1: A more flexible approach would be beneficial in ensuring sentencers 

have sufficient discretion to respond to hate crimes that are motivated by hostility against a 

characteristic not specifically named in legislation  This is important to ensure courts can 

respond to cultural shifts promptly. 

It will then be important that courts are given clear guidance so there is consistency in 

approach, and all courts are treating specific characteristics in a similar way  We suggest 

that a combination of the residual category (possibly one that states, "or any similar 

characteristics") and guidance provided in legislation as to what criteria should be used to 

identify whether a characteristic has been targeted as a hate crime  Obviously, the 

sentencing guidelines could then reflect the change in legislation. 

Question 38 Part 2: [See above] 

Question 39: Yes 

Expand: We agree that if there has been insufficient evidence to prove an aggravated 

version of an offence, it is unlikely that a sentence should be enhanced under hate crime 

provisions  Of course, sentencers have the discretion to aggravate a sentence using other 

factors, as appropriate. 

Question 40: Yes 

Expand: Yes  We agree to this extension, for the reasons given in the consultation paper, to 

ensure inflammatory material (such as an offensive drawing, picture or photograph) which 

does not amount to a display or recording is captured under the law  

Question 41: Yes 

Expand: We can see the benefits of consolidating the legislation so there is consistency and 

clarity  

Question 42: Yes 



Expand: We can see the benefits of consolidating the legislation so there is consistency in 

relation to defence's available under the law. 

Question 43 Part 1: No comment  

Question 43 Part 2: No comment. 

Question 44: The term "likely to" is used in relation to other offences, and dealt with 

appropriately by courts  However, greater clarity will always assist courts, and help to 

improve consistency. 

Question 45: Yes 

Question 45 Part 1: Yes  We believe it would be a helpful to make a distinction between 

intentionally stirring up hatred and behaviour likely to stir up hatred. We also agree that if the 

intention is proven, it is not necessary to demonstrate the words used were threatening, 

abusive or insulting  

Question 46: Yes 

Expand: This seems to be a sensible proposal  

Question 47: Yes 

Expand: We agree that this can ensure greater consistency. 

Question 47 Part 2: We note that the evidence provided in the consultation paper is that 

removing the word "insulting" is unlikely to have had an impact on previous prosecutions and 

that the approach referenced in Q45 and Q46 would address concerns about raising the 

threshold for offences, and therefore legitimating the use of racial insults  

Question 48: Yes 

Expand: Yes. It would be welcome for the law to be extended to offer protection for these 

groups  

Question 49: Yes 

Expand: Yes. It would be welcome for the law to be extended to offer protection for these 

groups  

Question 50: We can see the benefits of extending the law, so protection is offered to those 

not currently covered by this law  

Question 51: Yes 

Expand: We agree this change would introduce greater consistency for similar offences. 

Question 52: Yes 

Expand: We agree that this approach would be sensible, especially if there was to be 

consolidation of the offences of stirring up hatred. 

Question 52 Part 2: We can see the benefit of introducing similar protections to ensure 

freedom of speech, and allow debate on contentious subjects, as long people are engaging 

with legitimate discussion in a reasonable manner. 



Question 53: Again, we can see the benefit of introducing similar protections to ensure 

freedom of speech, and allow debate on contentious subjects, as long people are engaging 

with legitimate discussion in a reasonable manner  

Question 54: Yes 

Expand: We agree with the proposed approach, for the reasons given in the consultation 

paper that it is important to restrict private prosecutions in relation to these offences, but 

greater flexibility can be offered by the consent of the Director of Public Prosecutions 

replacing that of the Attorney General, as the former can delegate this duty as appropriate. 

Question 55 Part 1: No comment  

Question 55 Part 2: No comment. 

Question 56: Yes 

Expand: We note the reference to Football Banning Orders being a useful, bespoke 

deterrent, and agree that that any changes should not limit the powers for these orders to be 

imposed. We also note that the problem of racist or otherwise hateful language is not solely 

the province of football matches, and therefore suggest an alternative approach which 

covers all sporting events, which still ensuring courts have the current flexibility in relation to 

using Football Banning Orders, might be useful  

Question 57: Yes 

Expand: We support the Law Commission's conclusion that there appears to be compelling 

evidence for this extension  

Question 57 Part 2: We have no evidence to provide, but note that if there is robust 

evidence that there is an existing problem, then the proposed extension would be helpful. 

Question 58: We would certainly support the offence to be extended to cover gestures that 

are racist and highly offensive. It is not clear if behaviour such as missile throwing could be 

otherwise dealt with by offences threatening harm; if not then it would be useful for them to 

be caught under Section 3  

Question 59: Again, it is unclear whether offences going to and from a designated football 

match would not be covered by other offences, and what the need is for them to be 

specifically referenced in Section 3  

Question 60: We can see the benefits of using consistent language across the different 

offences relating to hate crime, especially in relation to capturing those incidents described 

in the consultation paper around perceived characteristics  

Question 61: No comment. 

Question 62: We would welcome the introduction of a Hate Crime Commissioner. They 

could provide important oversight and scrutiny as well as promoting the voices of victims  

We make the general point that this is a sensitive area of law, and any changes made 

should be accompanied by careful monitoring and review to assess their impact  

 

Name: National Police Chiefs' Council (NPCC) 

Name of Organisation: National Police Chiefs' Council (NPCC) 



Personal/On behalf of the Organisation: Response on behalf of organisation 

Confidentiality Request:  

Question 1: Yes 

Expand: Chief officers unanimously support this proposal 

The current situation of disparate statutes, differing rules and applicability is confusing and in 

our view undesirable as it adds an unwanted complicating factor to an already challenging 

issue that sits, for many, as a test of public confidence for groups with poor experiences with 

the criminal justice system.  The simplification and consolidation will greatly assist training 

and offers an opportunity to develop renewed best practice an embed this within 

organisational culture.  

The formation of a Hate Crime Act sends a powerful signal of its purpose to victims and the 

public and the consequences of transgression to potential perpetrators and offenders  It 

would be important that any changes are at least equitable in their protection for victims and 

that public messaging reassures communities of this  

Question 2: Yes 

Expand: Chief officers unanimously support this proposal 

The value of transparent inclusion in legal protection to affected communities is vital to 

encourage and reassure victims This was apparent in the example of transgender hate 

crime that was originally omitted from Section 146 CJA. In 2009, the first full year that the 

police recorded national hate crime data, 312 transgender hate crimes were recorded  In the 

last data released by the Home Office, that number had risen to 2,540 (excluding GMP) We 

believe that the inclusion of transgender into the CJA in 2012 was the most significant factor 

in achieving this transition  

As an example of local impact, Transgender hate crime reporting has increased by over 62% 

for Derbyshire police this year due to the police working with charities/ community groups 

such as Derbyshire LGBT 

Given the constantly changing demographics and social changes we wonder whether the 

legislation could include provision for a change by Statutory Instrument following a 

recommendation given by an appropriate authority  The appropriate authority could be 

potentially a hate crime commissioner who could monitor current offending, consult and 

make a recommendations to the secretary of state for inclusion thus allowing the legislation 

to evolve and be responsive   

An example of a possible extension could be ‘Caste’ based crime which many feel is not 

normally covered by race. Examples include the case of R v Tarlochan SINGH  The Sri 

Guru Ravidas Sikh Gurdwara, Gravesend  SINGH enters the temple drunk and states that 

the 'lesser' Gurdwara should feed him because he is of a higher cast, then assaults the 

Granthi  

Question 3: Yes 

Expand: We would agree 

Question 4: We agree that crimes targeting a victim because of hostility to their immigration 

status should be included. 



This grouping is on a common sense basis deemed by the majority of the public to be racist 

and should enjoy clear and equal protection of the law .   

Our policy advice has always encouraged the recording of such crimes as racist hate crime 

but in we believe the transparency of inclusion would be valuable to increase confidence in 

affected communities. 

Following from the 2016 referendum, we have seen an increase in hostilities towards 

migrants  and asylum seekers, as they are often wrongly blamed for the cause of the UK’s 

financial pressures. This has followed through into COVID, with negative fake reports 

circulating, indicating that the origin and indeed spread is related to foreign nationals within 

the UK. 

Supporting evidence is illustrated with the targeting of a family group seeking asylum in the 

Stoke On Trent, who received verbal abuse because they communicated in their native 

language. They received continued verbal comments and hostility from local residence 

suggesting that they should speak English as they were in England  

Question 5: Yes 

Expand:  

Question 6: Yes 

Expand: We would agree that such crimes occur and should be included but agree this could 

be adequately provided under the religion category 

Question 7: The majority of chief officers recognised the need for such victims to be 

covered by the provisions.  

Given that the current Sexual Orientation provision is not limited by definition and the 

enhanced sentencing provision relates to the motivation of the perpetrator, we see an 

argument for the same approach as that taken in the addition of Transgender into Section 

146 CJA 2003, where legislators left it for the course to decide whether the provision was 

appropriate  

Question 8: Yes 

Question 8 Part 1: We would agree 

Chief Officers believe that the provision should protect the broad spectrum of people who 

identify as transgender. The shared definition of hate crime used by the CJS includes: 

 a person who is transgender or perceived to be transgender, 

including people who are transsexual, transgender, cross dressers and those who hold a 

Gender Recognition Certificate under the Gender Recognition Act 2004. 

Our policy would also encourage recording of instances where the hostility is indirect e.g. 

where the child of a transgender parent is assaulted because of their parents gender identity 

and as such the ‘open’ nature of the current provision reduces the risk of a relevant victim 

being seen as ‘invalidated’ as a victim  

Question 8 Part 2: Yes 

Expand:  

Question 8 Part 3: As above 



Question 9: Most chief offers were supportive of the 2003 CJA definition and felt that a 

broad definition is the most appropriate test in these circumstances. Some mentioned the 

importance of coverage for ‘those with a learning disability, sensory impairment etc but we 

have always advised the CJA should be interpreted broadly until case law places any 

restrictions. 

One interesting debate was over HIV  Some time ago an argument was made that it should 

not be in play as it was not a ‘physical impairment’ but a susceptibility to a future impairment. 

CJS partners advised colleagues that we should record any such crimes as DHC until a 

court ruled otherwise  Such a case was not tested and our rationale was that even a cellular 

level impairment should be included in the policy.  

As with earlier examples, given that the core factor of enhanced sentencing it the motivation 

of the perpetrator, rather than the validity of the victim, an inclusive framework is 

encouraged. 

Question 10: This question appears to have been misinterpreted by some of our colleagues 

who have supported the inclusion of people who have hidden disabilities  On that point we 

would strongly believe that anyone who attacks victim because of a hostility should be 

protected, whether they are actually disabled or not, or if they are targeted by association  

e.g. the child of a disabled parent or have a hidden disability.  

We have taken this question to be whether legislation should include a victim targeted 

because they are not disabled  On this issue we are neutral, we do not know of such a crime 

having being recorded by the police so would doubt its necessity but we would understand 

the ‘purist’ human rights argument that provisions should protect all equally and not offer a 

hierarchy of protections  To that end, not being disabled and not being transgender stand 

out in the current provisions as not being ‘universal’. 

Question 11: Other (please expand) 

Expand: There is no consensus between chief officers on this question so we would remain 

neutral.  

Given the strong feelings, we have replicated the comments submitted here for your 

information  

We asked forces with evidence to support their views to provide this and it is included below. 

We would be happy to seek more information should it be valuable  to your considerations  

[See extensive views from each Chief at Row 37 of table (accessible via reference 

document)] 

[At Row 39  For forces who record Misogyny  or sex based hate crime it would be helpful to 

include the commencement date and data on the number of crimes and non crime hate 

incidents recorded since policy was introduced] 

Question 11 Part 2: There is no consensus between chief officers on this question so we 

would remain neutral.  

Given the strong feelings, we have replicated the comments submitted here for your 

information  

We asked forces with evidence to support their views to provide this and it is included below  

We would be happy to seek more information should it be valuable  to your considerations. 



[See extensive views from each Chief at Row 38 of table (accessible via reference 

document)] 

[At Row 39  For forces who record Misogyny  or sex based hate crime it would be helpful to 

include the commencement date and data on the number of crimes and non-crime hate 

incidents recorded since policy was introduced] 

Question 12: There is no consensus between chief officers on this question so we would 

remain neutral.  

Given the strong feelings, we have replicated the comments submitted here for your 

information  

We asked forces with evidence to support their views to provide this and it is included below. 

We would be happy to seek more information should it be valuable  to your considerations  

[See extensive views from each Chief at Row 42 of table (accessible via reference 

document)] 

Question 13: Other (please expand) 

Expand: There is no consensus between chief officers on this question so we would remain 

neutral.  

Given the strong feelings, we have replicated the comments submitted here for your 

information. 

We asked forces with evidence to support their views to provide this and it is included below. 

We would be happy to seek more information should it be valuable  to your considerations  

[See extensive views from each Chief at Row 45 of table (accessible via reference 

document)] 

Question 14: Other (please expand) 

Expand: There is no consensus between chief officers on this question so we would remain 

neutral.  

Given the strong feelings, we have replicated the comments submitted here for your 

information. 

We asked forces with evidence to support their views to provide this and it is included below. 

We would be happy to seek more information should it be valuable  to your considerations  

[See extensive views from each Chief at Row 48 of table (accessible via reference 

document)] 

Question 15: There is no consensus between chief officers on this question so we would 

remain neutral. 

Question 16: There is no consensus between chief officers on this question so we would 

remain neutral  

Question 17: There is no consensus between chief officers on this question but some forces 

have research which could be valuable  

We have used this subject in the last two iterations of our hate crime guidance to illustrate 

the ability to apply hate crime policy to address locally recognised hostilities  



Our current guidance (https://www.app.college.police.uk/app-content/major-investigation-

and public-protection/hate-crime/responding to-hate/#non-monitored hate-crime) addresses 

response to ‘non-monitored’ hate crimes  It includes the below extract 

Identifying trends in hate crime 

Where a trend is identified or a community reports concerns about a new type of hate crime 

or non crime hate incident, in particular relating to non-monitored hate crime, action should 

be taken to address this. This may include: 

including it in local policy  

seeking more information on the extent of the hostility 

community engagement activity 

media strategies 

problem-solving approaches with education services or other stakeholders 

including it in the threat assessment process within the National Intelligence Model (NIM). 

Case study  attacks on street sex workers Merseyside Police and partners recognised they 

had a significant problem of violent attacks against street sex workers and that there were 

similarities with other types of hate crime. Some believed the attacks were fuelled by gender 

hostility, and were able to show a significant problem of under-reporting  Merseyside Police 

introduced crimes against sex workers into the locally monitored strands of hate crime to 

demonstrate their commitment to addressing these issues. Merseyside Police led 

partnership activity and played a key role in providing a more victim focused multi-agency 

response. 

Perhaps the most important view comes from ACC Dan Vajzovic, the national policing lead 

for matter relating to Sex Work who says; 

As the NPCC lead for Sex Work, I believe that there is merit in recognising the vulnerability 

of sex workers, the inherent reticence of the sex work community to report crimes to the 

relevant authorities and the propensity of offenders to target sex workers in both sexual and 

violent crimes. I believe that it is necessary for public policy to disambiguate between sex 

work and sexual exploitation/criminality (see Annex B  Harm Reduction Compass paper) 

and that one way in which this can be achieved is to provide enhanced protections where 

offenders are shown to have targeted criminality against a sex worker because of their 

occupation   

The complex and morally contested nature of sex work combined with the inherently hidden 

characterisation of commercial sexual transactions combine to result in the marginalisation 

of many sex workers. Sex workers continue to experience serious violence, sexual offending 

and other criminality  Reliable figures that capture the extent of the violence and criminality 

in this sector are unavailable for a range of reasons. Home Office funder research into the 

nature and prevalence of sex work in England and Wales articulates the evidential difficulties 

in establishing the scale of sex work let alone capture the nature and types of crimes 

perpetrated against sex workers themselves.  

Sex workers perceive risks such as credibility, victimisation and loss of work when reporting 

crimes or engaging with the police  These factors contribute to under reporting and lead to 

some offenders specifically targeting sex workers. 40% of sex workers who had experienced 



crimes felt the perpetrator was motivated by their attitude towards sex workers (see 

guidance for reference).  

Safety within the industry is an issue compared to other sectors: 180 sex workers were 

murdered in the UK between 1990 and 2016. 110 of these 180 homicides were directly 

work related; the sex worker was killed either by a client, in a sex working workplace or last 

seen alive in a known street sex work area  Based on this data from 1991 to 2000, working 

as a sex worker in the UK carried the absolute greatest risk of occupational homicide for 

women. Five times as many female sex workers were murdered compared to female bar 

staff in the period   

NPCC Guidance (Annex C) currently states that where sex workers are targeted because of 

their occupation then these crimes should be treated as Hate Crimes 

Further relevant research on this subject which may assist the Commission can be found at; 

HO Commissioned research into the nature and prevalence of sex work in E&W  

https://www.gov.uk/government/publications/nature-of prostitution and-sex  work in england

and-wales  

Research identifying sex worker vulnerability https://n8prp.org.uk/policing  vulnerability

learning from-sex-work liaison officer-role in west yorkshire police/ 

Research note on the application of Hate Crime approach in the context of Sex Work (Annex 

C) 

National Ugly Mugs point to nearly 200 murders of sex workers since 1990: 

https://uglymugs.org/um/press-room/num-statement-international-day-to-end-violence-

against sex workers-

2019/#:~:text=Tuesday%20December%2017th%202019%20marks%20the%2016th%20ann

ual,workers%20within%20the%20UK%20and%20around%20the%20world 

Question 18: There is no consensus between chief officers on this question so we would 

need to remain neutral   

Our National police guidance for hate crime is at https://www.app.college.police.uk/app-

content/major-investigation-and public-protection/hate-crime/responding-to-hate/#non

monitored hate-crime It contains the following text; 

Non monitored hate crime 

The five strands of monitored hate crime are the minimum categories that police officers and 

staff must record and flag  There are, however, other groups and individuals who may be 

targeted due to their personal characteristics. Forces, agencies and partnerships can extend 

their local policy response to include hostility against other groups or personal 

characteristics, they believe are prevalent in their area or that are causing concern to their 

community. 

Case study  Sophie Lancaster In August 2007, Sophie Lancaster and her boyfriend Robert 

Maltby were attacked without provocation  Both suffered a violent and sustained attack  

Sophie’s injuries were so severe that she died 13 days later. The attack was motivated by 

hate because Sophie and Robert looked and dressed differently  They were perceived to be 

Goths, and were part of an ‘alternative’ subculture  They wore distinctive clothing and make

up associated with their lifestyle. To their attackers they were known as ‘moshers’ and were, 

therefore, a target  In sentencing, the judge said that he was convinced that the murder was 



a hate crime. The law did not provide for a specific enhanced sentencing provision, but the 

court was able to take into account the hostility when calculating the seriousness of the 

offence for sentencing purposes  

As the judge pointed out in the trial of the offenders who murdered Sophie Lancaster and 

seriously injured Robert Maltby, their crime had all of the hallmarks of a hate crime and I 

strongly agree with Sophie’s Mum Sylvia who sits on our Independent Advisory Group that 

the hostility that fuelled it was based on ‘otherness’ that characterises other hate crimes.  

For forces who record alternative sub-culture hate crime it would be helpful to include the 

commencement date and data on the number of crimes and non crime hate incidents 

recorded since policy was introduced:  

Derbyshire has included alternative sub cultures in hate crime policy locally since 2016  In 

2019 there were 7 recorded offences and this year to date we have had 10  Hate crime 

incidents 2019  2 , 2020- 0 

Nottinghamshire Police have recorded alt sub culture since 2015    Between 2015 and the 

31Oct 2020 we have recorded 50 crimes and 27 non crimes.  

Staffordshire Police have investigated two incidents in the past 2 years, which relate to an 

individual who belonged to a sub culture (Goth) He was a victim of hostility based on his 

association with the sub culture. 

Question 19: There is no consensus between chief officers on this question so we would 

remain neutral 

We do not know of any force that records homelessness hate crime it would be helpful to 

include any data on the number of crimes or research on such victims 

No force had local data although some would be open to including such reported crimes in 

an open ‘Other’ category that they include  We would recognise that homeless people do 

suffer hostility but are very unlikely to turn to authorities when they do. 

Question 20: Most chief officers felt that such a provision was not appropriate and some 

claimed it would be difficult to draw effective parameters to the provision. 

Question 21: Yes 

Expand:  

Question 22: Yes 

Expand: We would strongly agree and believe it is an key element of the criminal justice 

response to hate crime 

Question 23: The majority of chief officers supported this provision and several cited that it 

could assist in addressing the particular challenges of prosecuting disability hate crime  

Question 24: Yes 

Expand:  

Question 25: Yes 

Expand:  

Question 26: Yes 



Expand:  

Question 27: Yes 

Expand:  

Question 28: Other (please expand) 

Expand: The majority of Chief officers support this proposal however one took a separate 

view saying 

We would welcome aggravated factors and sentencing for these offences, but to create 

additional offences would create additional hurdles in terms of points to prove, reducing the 

ability of police and CPS to achieve convictions for the index offence  

[We do not propose that aggravated versions be created in respect of any other offences 

with a life maximum penalty ] 

There is no consensus between chief officers to this question so we would remain neutral  

Question 29: Other (please expand) 

Expand: There is no consensus between chief officers to this question so we would remain 

neutral  

Question 30: There is no consensus between chief officers to this question so we would 

remain neutral. Several agreed with the reports evidence base relating to disability offences 

where theft is a more common feature of hate crime. 

Question 31: Yes 

Expand: We would agree recognising that such offences could be dealt with through 

enhanced sentencing. 

Question 32: We would agree. 

Question 33: We would agree 

One chief officer felt that it was important to consider changes in relation to increase in the 

available sentence for Aggravated Section 5 of the Public Order Act 1986. 

The view the fact that it is only punishable by a fine, sends an incredibly negative message 

to victims.  We believe that the option to impose a custodial sentence should be left open to 

the Court 

Question 34: We would agree 

Question 35: There is no consensus between chief officers on this question so we would 

remain neutral.  

Given the divergence of views, we have replicated the comments submitted here for your 

information. 

[See extensive views from each Chief at Row 114 of table (accessible via reference 

document)] 

Question 36: Yes 

Expand:  



Question 37: Yes 

Expand: We would agree that the transparency of sentencing is vital as a message to 

victims, to deter other offenders and provide clarity to professionals  In training, we often 

quote the statement of Gee Walker following the trial of offenders for murdering her son 

Anthony, in 2005. She felt the Judges remarks about the increased tariff was the clearest 

indicator that the state did not tolerate racist crime  

Question 38 Part 1: There is no consensus between chief officers on this question so we 

would remain neutral. 

Question 38 Part 2: There is no consensus between chief officers on this question so we 

would remain neutral. 

Question 39: Other (please expand) 

Expand: There is no consensus between chief officers on this question so we would remain 

neutral. 

Question 40: Yes 

Expand:  

Question 41: Other (please expand) 

Expand: There is no consensus between chief officers on this question so we would remain 

neutral.  

One force is of the view that any changes in this legislation would require proper 

consideration of the role of broadcasters and journalists within any new offences, so that the 

law is clear and the police are not placed into a position of policing legitimate debate on the 

basis that populism does not support a particular view.  The Darren Grimes / David Starkey 

investigation is a case in point   Such lack of clarity causes issues of impartiality for the 

police on matters of political discourse.  Additionally, this change would not capture 

""possession"" of material offences which is an area we would not be happy to lose. 

Question 42: Yes 

Expand:  

Question 43 Part 1: There is no consensus between chief officers on this question so we 

would remain neutral   

Given the divergence of views, we have replicated the comments submitted here for your 

information  

[See extensive views of Chiefs at Row 139 of table (accessible via reference document)] 

Question 43 Part 2: There is no consensus between chief officers on this question so we 

would remain neutral.  

Given the divergence of views, we have replicated the comments submitted here for your 

information. 

[See extensive views of Chiefs at Row 139 of table (accessible via reference document)] 

Question 44: There is no consensus between chief officers on this question so we would 

remain neutral. 



Question 45: Yes 

Question 45 Part 1:  

Question 46: Yes 

Expand:  

Question 47: Yes 

Expand:  

Question 47 Part 2:  

Question 48: Yes 

Expand:  

Question 49: Yes 

Expand:  

Question 50: We would agree 

Question 51: Yes 

Expand: We would agree  One chief officer had some reservations 

This amounts to policing of speech and behaviour in a home, and [force A] does not believe 

that to be appropriate reach.  The exceptions that we would support would be 1. in respect 

of, for example s 5 POA 1986 where both parties are in different homes (which is currently 

not an offence, but in respect of hate crime, we believe should be); and 2  in respect of 

persons lawfully on premises for professional purposes, such as emergency services 

workers, tradespersons, delivery drivers, etc   These two exceptions would afford protection, 

whilst limiting intrusion and policing of freedoms within a home setting. 

Question 52: Yes 

Expand: We would agree  We understand that they were inserted by detractors in parliament  

and appear only to state exclusion to what would not be covered in the offence in any case 

but such overt statement of exclusion seems to be important to those who fear the provision 

could be over-used and as such it does appear not make investigation of genuine offences 

more difficult. 

Question 52 Part 2: We would agree 

Question 53: We would agree 

Question 54: Yes 

Expand:  

Question 55 Part 1: We would agree 

Question 55 Part 2:  

Question 56: Yes 

Expand:  

Question 57: Yes 



Expand: We would agree - several chief officers reported that they had experienced such 

abuse in their own grounds, often targeting Brighton Football Club. 

Question 57 Part 2: We would broadly support parity across protected strands but have no 

significant data about the prevalence of such abuse.  

One anecdotal example would be that the chanting in the abuse of Sol Campbell which led 

to prosecutions targeted his race, purported sexual orientation and mental ill health  We 

think that mental ill-health and learning disability is likely to be an area that would occur 

where players are abused, claiming they hare so disabled. 

Question 58: We would agree  historically the throwing of bananas at black players has 

been an issue. 

Question 59: We would agree 

Question 60: We would agree 

Question 61: There was not a consensus but several chief officers felt the sentencing level 

should be reviewed and brought in line with POA structures 

Question 62: We would broadly support this proposal but some feel that the role should 

consider the broader preventative role of the state as well as the criminal justice role. We 

believe the UK progressed significantly under the oversight of a single cross government 

programme from 2007-2017 and were critical of its removal. Any measures to provide 

impetus for departments and agencies to work to a common goal would be welcomed. 

Whilst the Commissioner may not have directorial control, and may be a more expensive 

solution to the coordination of a central policy programme, he/she could provide oversight 

and influence and ensure the voice of communities is heard. 

One chief officer said; 

the potential role of the Hate Crime Commissioner is outlined, but is heavily focuses on the 

CJS partners. I believe that this misses a key point particularly in relation to prevention of 

hate crime  the government launched the cross governmental action plan for Hate crime in 

2016, yet very little appears to have been done by wider partners eg Dept for Education. 

Society (and the police) need schools and local authorities to have positive duties to  prevent 

hate crime in addition to their obligations under the Equality Act  This should then give some 

momentum to a truly partnership approach to this.   The cost is high and in the current 

economic climate I wonder if there are alternatives to this that could be explored. 

 

Name:  

Name of Organisation:  

Personal/On behalf of the Organisation: Personal response 

Confidentiality Request:  

Question 1: Yes 

Expand: Yes, this makes sense because legal certainty is a laudable aim  However, the 

proposals must be very carefully considered and I think there should be much more debate 

concerning them before legislation is brought forward  

Question 2: Not Answered 



Expand:  

Question 3: Not Answered 

Expand:  

Question 4: No, this goes too far. 

Question 5: Yes 

Expand:  

Question 6: Yes 

Expand:  

Question 7: No  This goes too far  Where is the evidence that there is any crime being 

directed at asexuals? 

Question 8: Not Answered 

Question 8 Part 1:  

Question 8 Part 2: Not Answered 

Expand:  

Question 8 Part 3:  

Question 9: Yes, it should be retained and not expanded. No need for change. 

Question 10: No  Unnecessary  

Question 11: No 

Expand: This is likely to cause all sorts of problems.  

How are "gender" and "sex" to be defined? Is the current legal definition of sex going to have 

to change? 

Will it be hate speech for disagreements as regards this very contentious issue to be 

expressed? 

Question 11 Part 2:  

Question 12:  

Question 13: Yes 

Expand: Yes. "Misogyny" is a very imprecise term and therefore not suitable for use in hate 

crime legislation. 

Question 14: No 

Expand: As said above in answer to Question 11 there are huge biological and philosophical 

problems with how one defines and distinguishes "sex" and "gender", 

But one thing is clear and that is that they are absolutely not the same and therefore they 

should not be lumped into the same category. 

Much more work will need to be done on this issue before concrete proposals for legislation 

can be advanced in my view  



Question 15: I have concerns about extending the protected characteristics but if they are to 

be extended then yes age should be recognised as a protected characteristic. 

Question 16:  

Question 17:  

Question 18: No. 

Question 19: No  

Question 20: No. I think that there are huge problems in defining "philosophical beliefs". For 

example; is the belief that it is "Turtles all the way down" going to be included? 

Or, the belief that fairies exist and every time one "touches wood" they are being enlisted for 

support? 

Question 21: Yes 

Expand:  

Question 22: Not Answered 

Expand:  

Question 23: No  How is "prejudice" to be defined and in turn how is it to be distinguished 

from free speech/opinion? 

Question 24: Yes 

Expand: Yes, as long as all crimes aggravated by hatred are treated equally. 

Question 25: No 

Expand: No  This is going to open the floodgates and why stop there what about other 

characteristics? 

Question 26: Not Answered 

Expand:  

Question 27: No 

Expand:  

Question 28: Not Answered 

Expand:  

Question 29: Not Answered 

Expand:  

Question 30:  

Question 31: Not Answered 

Expand:  

Question 32:  

Question 33:  



Question 34:  

Question 35:  

Question 36: Not Answered 

Expand:  

Question 37: Not Answered 

Expand:  

Question 38 Part 1:  

Question 38 Part 2:  

Question 39: Not Answered 

Expand:  

Question 40: No 

Expand: No  There needs to be further work on what would constitute "material"  What about 

logos? Is the Red Skins logo pejorative of native American Indians for example? Could this 

amount to hate speech? 

Question 41: Other (please expand) 

Expand: In principle it makes sense to consider this but again it will be necessary to define 

very carefully what the offence is going to be  Further work needs to be done on this  

Question 42: Yes 

Expand: Yes, but with this caveat. Any knowledge or means of knowledge or intent should 

be made part of the offence  So that if the defendant satisfies the evidentiary burden of lack 

of knowledge it should be for the prosecution to prove such knowledge beyond reasonable 

doubt. 

Question 43 Part 1: This is a vexed question which requires far more work   

Where the online platform performs an editorial role (for example where Facebook or Twitter 

"fact check" publications and exclude them sometimes apparently on extremely arbitrary 

grounds that it does seem that these platforms are performing an editorial function and 

therefore should also be criminally liable for dissemination of unlawful material. 

The contrary argument of course is that if such liability were imposed then this may have a 

very chilling effect in that they will refuse to disseminate anything which could be at risk and 

will take an overly cautious view. 

The Law Commission has made clear that it is alive to this problem  

In the circumstances I think much more work needs to be done and in particular  

consideration of what is going on the USA; before proposals are advanced. 

Allied to this is the issue of these social media companies; because of their virtual 

monopolies on popular communication, themselves becoming self interested censors of free 

speech and public opinion thereby able to exclude certain viewpoints from the marketplace 

of ideas  

Should they be subject to any control as they perform such functions? Personally I think yes  



This issue is currently being hotly debated in the US with many arguing that the section 230 

protections afforded to these online platforms should be removed. 

Question 43 Part 2: See above answer  More work needs to be done  

Question 44: I appreciate the Law Commission's thinking in relation to this complex issue. 

However further work needs to be done because it is very complex  

Question 45: Not Answered 

Question 45 Part 1: I appreciate the Law Commission's desire to address the dangers of 

the current law as regards behaviour "likely to stir up hatred" and its wish to curtail the 

catchment of this limb  

However, I think the real problem is the secondary limb in its own right. 

More work needs to be done  

The focus should be on what the speaker intended and not on some sort of "objective"/third 

party test as to what their communication should be deemed to have meant. 

With such heavy criminal sanctions being applicable this area of the law needs to be drawn 

far more tightly and clearly. 

Question 46: Yes 

Expand: Following on my answer to the above question I think it is much fairer for the law to 

focus on actual intent rather than imputed intent. 

Question 47: Yes 

Expand: Yes, if there has to be this 2nd limb then it makes sense for its definition/threshold 

(however that is defined and again there is a real need to define this very carefully and 

narrowly if this limb of the offence is to subsist) to apply to all protected characteristics. 

Question 47 Part 2: Yes, for the reasons given by the Law Commission  

Question 48: No 

Expand: As stated above such an extension is going to cause all sorts of problems. 

Question 49: No 

Expand: Again, such an extension is going to cause all sorts of problems. 

Question 50:  

Question 51: No 

Expand: NO, ABSOLUTELY NOT!! 

As stated in my introduction I am amazed that such a far-reaching and intrusive proposal 

should not have been publicised far and wide   

This is allowing Big Brother into the family home and will cause a very chilling effect. 

Are we really going to contemplate the possibility that parents are afraid to voice their private 

opinions at the dinner table because they fear that their children may want to get them into 

trouble because they innocently report such opinions to their teachers at school who in turn 

report the parents for communicating hate speech? 



This proposal amounts to a gross invasion of privacy which is quite unnecessary and it is 

simply not fair or appropriate to attempt to justify this breach of personal privacy on the basis 

that there is no such protection for offences such as murder or say theft which are in a 

completely different category. 

Reports coming out of the Soviet Union (historically) and North Korea (today) are replete 

with example with examples of people not daring to voice their private opinion anywhere lest 

they be subject to prosecution. 

Are we really wanting a sophisticated Western liberal democracy in the so-called "free-world" 

to embark on such an Orwellian path? 

I should hope not! 

Question 52: Yes 

Expand: Yes, absolutely for the reasons given by the Law Commission  

Question 52 Part 2: Yes, if these categories are to be included which for the reasons given 

above I strongly resist 

Question 53: Yes, absolutely for the reasons given by the Law Commission 

Question 54: No 

Expand: Prosecutions for the expressions of opinion are a very serious incursion on a 

fundamental right in our society which is that of free speech. 

Accordingly, consent should be required. 

And because of the seriousness of such prosecutions and their exceptional nature such 

consent should remain as an important filter against vexatious cases. 

Question 55 Part 1: No. Absolutely not! Free and uninhibited debate in Parliament is a 

foundation of our democratic process and should not be curtailed in any way  

Question 55 Part 2: Yes. Like protections should also apply to these categories. 

Question 56: No 

Expand: Why should football matches be treated differently from other sports? Indeed it 

could be argued that to treat football matches as a separate special category is itself 

discriminatory towards fans who attend such matches  

Question 57: No 

Expand:  

Question 57 Part 2: No. 

Question 58: No  

Question 59: No. 

Question 60:  

Question 61: Yes it is  

Question 62: No. No need. Limited financial resources can be better spent elsewhere. 

 



Name: Equality and Human Rights Commission 

Name of Organisation: Equality and Human Rights Commission 

Personal/On behalf of the Organisation: Response on behalf of organisation 

Confidentiality Request:  

Question 1: Yes 

Expand: We agree that hate crime laws should, as far as is practicable, be brought together 

in the form of a single ‘Hate Crime Act’,15 and continue to specify protected 

characteristics16. Simplifying and consolidating existing legislation, and including any new 

protections, would make the law easier to understand and ensure that it applies consistently, 

where appropriate, to those currently protected by hate crime legislation and any new groups 

included. Doing so would also help address inconsistencies in charging decisions, 

prosecutions and sentencing which lead to unequal outcomes for different groups  

Question 2: Yes 

Expand: We agree that hate crime laws should, as far as is practicable, be brought together 

in the form of a single ‘Hate Crime Act’,15 and continue to specify protected 

characteristics16. Simplifying and consolidating existing legislation, and including any new 

protections, would make the law easier to understand and ensure that it applies consistently, 

where appropriate, to those currently protected by hate crime legislation and any new groups 

included. Doing so would also help address inconsistencies in charging decisions, 

prosecutions and sentencing which lead to unequal outcomes for different groups  

Question 3: Yes 

Expand: We agree that a combination of the three criteria as set out in the Law 

Commission’s summary consultation paper (Demonstrable need, Additional harm, and 

Suitability) are the most sensible approach for deciding whether any additional 

characteristics should be recognised in hate crime laws. No single criterion would be 

sufficient to address the nuance of hate crime and identity-based harassment  

Question 4:  

Question 5: Not Answered 

Expand:  

Question 6: Not Answered 

Expand:  

Question 7:  

Question 8: Not Answered 

Question 8 Part 1:  

Question 8 Part 2: Not Answered 

Expand:  

Question 8 Part 3:  



Question 9: Some disability groups in England and Wales have expressed concerns about 

how vulnerability aggravations would interact with hate crime protections for disabled people, 

identifying a risk that disabled people would be considered to be targeted because they are 

inherently ‘vulnerable’ rather than as a result of prejudice, and that disability hate crime 

would become even more difficult to enforce. The Commission shares these concerns. Such 

a risk again could be mitigated by the addition of ‘prejudice’ as a motivation for hate crime in 

addition to a statutory vulnerability aggravation outside of hate crime legislation. 

Question 10:  

Question 11: Yes 

Expand: The EHRC has long recommended that the UK Government consider amending 

hate crime legislation to extend protections on the basis of sex or gender, but only in relation 

to aggravated offences 21 As such we are supportive of the proposal to add the 

characteristic of sex, in line with the Equality Act 2010 definition, to hate crime laws. 

However, we agree that further thought is needed in relation to the implications of this in the 

context of sexual offences and domestic abuse, as noted in the consultation paper 22 

Further consideration may also be required to assess the relationship between sex and 

gender, and whether the definition should cover perceived sex, for example if a trans woman 

without a Gender Recognition Certificate was targeted for being a woman. 

In our response23 to the consultation on hate crime legislation for Scotland we note Lord 

Bracadale’s analysis ‘that [while] the essence of the conduct which we are seeking to cover 

is usually against women, it is not inconceivable that there could be hostility against a man’. 

The experiences of women and girls online is an example of this issue. A Home Affairs 

Committee inquiry into online hate and abuse found that women had become particular 

targets for abuse and misogynistic harassment. Evidence to the inquiry indicated that around 

two-thirds of female users of Facebook and Twitter had received abuse online, including 

sexist messages, politically extremist hate, unwanted sexual messages or images, stalking 

and threats of violence.24 It recommended a full review of the legal provisions, which largely 

predate the use of social media, to ensure they are up to-date.25 

The UK Government’s proposed internet safety strategy acknowledges that women are 

more likely than other groups to experience online harassment, and that the nature of abuse 

can be acutely gendered, for example involving threats of rape.26 The strategy sets out a 

number of actions to improve safety online overall, as well as specific actions to address 

women’s safety online, as referenced in the VAWG strategy.27 

Question 11 Part 2:  

Question 12:  

Question 13: Not Answered 

Expand:  

Question 14: Not Answered 

Expand:  

Question 15: While we recognise that debates around intergenerational fairness, for 

example, have become more common, there is currently little evidence of prejudice or 

hostility towards older or younger people because of their age specifically. We acknowledge 



that hate crimes against younger people are conceivable but the evidence suggests that this 

is motivated by other protected characteristics, such as race or sexual orientation. 

We recognise the issue of offending based on the exploitation of the perceived vulnerability 

of older people, where there is arguably no hostility but where the identity of the victim is 

relevant. We believe that the exploitative nature of this offending would be more 

appropriately addressed separately from hate crime through vulnerability sentencing 

aggravations. We would encourage the UK Government to consider the effectiveness of an 

‘exploitative crime aggravation’ as to prove this a prosecutor would not need to prove that 

the victim were indeed ‘vulnerable’ or ‘vulnerable in the eyes of the accused’  

Question 16:  

Question 17: We take no view on the inclusion of other groups such as sex workers”, as this 

is beyond the remit of the EHRC. 

Question 18: We take no view on the inclusion of other groups such as “alternative 

subcultures” to hate crime laws, as this is beyond the remit of the EHRC  

Question 19: We take no view on the inclusion of other groups such as “homelessness” to 

hate crime laws, as this is beyond the remit of the EHRC. 

Question 20: We note that philosophical beliefs such as humanism are included in the 

definition of belief and as such are protected under the Equality Act 2010 

Question 21: Not Answered 

Expand:  

Question 22: Not Answered 

Expand:  

Question 23: In our view the current motivation test should be amended to consider whether 

the crime was motivated by prejudice, in addition to hostility, towards the protected 

characteristic. We are concerned that ‘hostility’ does not properly capture the exploitative 

nature of some crimes against disabled people, for example, as these crimes are likely to be 

characterised by other motivations, making it more difficult to prove a crime was a hate crime 

in the context of disability compared to other characteristics.17 Amending the test to include 

‘prejudice’ would ensure that a wider range of behaviours could be considered and correctly 

flagged as possible hate crime and provide a more accurate recording of offences. We also 

recommend that any new legislation includes a legal definition of prejudice for this purpose, 

and that detailed guidance is produced for CPS guidance and criminal justice agencies to 

ensure that the motivation can be clearly demonstrated in court.18 

Question 24: Not Answered 

Expand:  

Question 25: Yes 

Expand: We agree that protections of aggravated offences should be extended to all five 

currently protected characteristics, and to the protected characteristics of sex, but not to any 

additional protected characteristic group. The lack of uniform legal protection has created a 

two tier system where race and religiously aggravated crimes can be prosecuted more 

harshly than other forms of hate crime, such as those motivated by disability, transgender 

status or sexual orientation. This leads to unequal charging decisions, prosecution and 



sentencing outcomes across the five protected characteristics. It sends a message that 

some groups are less worthy of protection than others and undermines the clarity of the law 

for those who are required to apply it, including the police 28 29 

We agree with Equally Ours that any reforms should adhere to key principles on equality and 

justice and send a clear signal on acceptable social norms.30 Any changes to aggravated 

offences provisions must also effectively balance sanctions with appropriate protection of the 

right to freedom of expression under Article 10. 

Question 26: Not Answered 

Expand:  

Question 27: Yes 

Expand: We tentatively agree with proposals that aggravated versions of communications 

offences with an increased maximum penalty be introduced in reformed hate crime laws  

The EHRC notes the concerns raised by UN CERD in relation to online hate speech and its 

concluding observation that the UK Government should ‘adopt comprehensive measures to 

combat racist hate speech and xenophobic political discourse, including on the Internet, 

particularly with regard to the application of appropriate sanctions’. 

In light of that recommendation, but also taking into consideration the importance of 

safeguarding freedom of expression in private as well as public discourse, we recommend 

any changes are informed by the outcome of the Law Commission’s current review of the 

provisions of section 127 of the Communications Act 2003 and section 1 of the Malicious 

Communications Act 198831 32 as these pre-date, in great part the advent of social media 

as a mainstream medium for general communication.33 

Any consideration of the need for aggravated versions of further offences should be 

informed by the criteria proposed in the consultation paper. 

Question 28: Not Answered 

Expand:  

Question 29: Not Answered 

Expand:  

Question 30:  

Question 31: Not Answered 

Expand:  

Question 32:  

Question 33:  

Question 34:  

Question 35:  

Question 36: Not Answered 

Expand:  

Question 37: Not Answered 



Expand:  

Question 38 Part 1:  

Question 38 Part 2:  

Question 39: Not Answered 

Expand:  

Question 40: Not Answered 

Expand:  

Question 41: Not Answered 

Expand:  

Question 42: Not Answered 

Expand:  

Question 43 Part 1:  

Question 43 Part 2:  

Question 44:  

Question 45: Not Answered 

Question 45 Part 1:  

Question 46: Yes 

Expand: We agree with the Law Commission’s proposals that the existing provisions 

concerning the stirring up of hatred offences where intention cannot be demonstrated should 

be revised so they are formulated in the same way as the other stirring up hatred offences  

This would mean removing ‘insulting’ from the threshold so that the offences should cover 

only ‘threatening or abusive’ words or behaviour.19 We are persuaded that it would be safe 

to remove the word ‘insulting’ by the evidence advanced by Lord Bracadale 20 

Question 47: Yes 

Expand: We agree with the Law Commission’s proposals that the existing provisions 

concerning the stirring up of hatred offences where intention cannot be demonstrated should 

be revised so they are formulated in the same way as the other stirring up hatred offences. 

This would mean removing ‘insulting’ from the threshold so that the offences should cover 

only ‘threatening or abusive’ words or behaviour 19 We are persuaded that it would be safe 

to remove the word ‘insulting’ by the evidence advanced by Lord Bracadale.20 

Question 47 Part 2:  

Question 48: Other (please expand) 

Expand: We also agree that stirring up hatred offences should be extended to the protected 

characteristic of gender reassignment. We are not aware of evidence supporting the need to 

extend these offences to sex or disability  

Question 49: Not Answered 

Expand:  



Question 50:  

Question 51: Not Answered 

Expand:  

Question 52: Not Answered 

Expand:  

Question 52 Part 2:  

Question 53:  

Question 54: Not Answered 

Expand:  

Question 55 Part 1:  

Question 55 Part 2:  

Question 56: Not Answered 

Expand:  

Question 57: Not Answered 

Expand:  

Question 57 Part 2:  

Question 58:  

Question 59:  

Question 60:  

Question 61:  

Question 62:  

 

Name: Equally Ours 

Name of Organisation: Equally Ours 

Personal/On behalf of the Organisation: Response on behalf of organisation 

Confidentiality Request:  

Question 1: Yes 

Expand: Yes, we strongly agree. Hate crime law and its application are currently 

contributing to inequality in two important ways  

5.2 First, the law does not provide equal protection to all groups protected under the Equality 

Act 2010 in relation to hate crime. Some groups have no protection, while the type and level 

of protection for those that are covered varies widely due to the history of ad hoc legal 

development - rather than any rational assessment of how the law should respond to such a 

serious issue within society. 



5.3 Secondly, the implementation of the law leads to unequal charging decisions, 

prosecution and sentencing outcomes for different groups.[4] Improving practice will go 

some way to address these problems, but without levelling up of legal protections any such 

improvements will inevitably be limited and reflect the inconsistencies in the law. 

5.4 Consolidating hate crime legislation into a single law where all equality strands are 

addressed would have the added benefit of triggering new associated professional practice 

guidance, which has been highlighted as an important influence in ensuring legislation is 

given due consideration within the police and wider criminal justice system [5] 

5 5 We strongly support consolidating hate crime legislation into a single law, and note 

that the efficacy of hate crime law is highly dependent on sufficient resourcing, national 

strategy support, adequate data collection and trusted reporting mechanisms. The 

consolidation of hate crime legislation into a single law should also include a duty on national 

and local government to resource hate crime advocacy and support, on a similar footing to 

domestic and sexual abuse services, else they risk being ineffective at best and harmful at 

worst  We caution that broadening the scope of protection without properly increasing the 

resourcing for protection may lead, in effect, to reducing protection to those groups already 

covered by the legislation  Not only would the ability to implement protection for each 

characteristic be reduced but a lack of implementation may lead to a sense that there are 

less consequences for hate. 

[4]https://www equallyours org uk/wp-content/uploads/2019/06/Hate-crime-the-case-for- 

legal-reform.pdf 

[5]https://www.equallyours.org.uk/wp-content/uploads/2019/06/Hate-crime-the-case-for- 

legal reform pdf 

Question 2: Yes 

Expand: 5.6 We agree that the law should specify protected characteristics for the 

purposes of hate crime laws, as this ensures the law sends a message about what is and is 

not permissible conduct. This is an important deterrent and contributes to shaping social 

norms that recognise hate crime as a particular harm, as well as supporting communities at 

risk of hate crime  

5.7 However, we do also see the merit in enabling the law to be able to respond to 

changes within society that often occur faster than the law can be amended. We address 

this at questions 38 below  

Question 3: Not Answered 

Expand:  

Question 4: [The same answer is submitted for CQ4 20] 

5.8 Our hate crime strategy group has agreed two key aims for hate crime law reform: 

'parity' and 'clarity' in the law to ensure equal treatment and levelling up of protections for 

different groups  

5.9 Our starting point is a presumption that all those currently protected by the Equality 

Act 2010 should have the protection of hate crime laws  People experiencing hate crime 

across the characteristics currently monitored through the criminal justice system (ie race, 

religion, gender identity, sexual orientation and disability) should all be given equal legal 

protection and treatment in terms of sentencing  The Equality Act 2010, however, also 



provides protection for a wider range of groups than those currently supported under hate 

crime law and includes consideration of age and sex. 

5 10 While the Law Commission is correct in highlighting that the Equality Act is civil, and 

not criminal, law, to omit any protected characteristic without explicit justification 

unintentionally signals that some types of hate crime are more serious than others and/or 

that some groups are more deserving of protection, 

undermining notions of fairness, and implying a 'hierarchy of hate'. 

5.11 This applies to all potential forms of hate crime outlined in the consultation document, 

such as aggravated offences, sentencing provision and offences of stirring up hatred, and to 

all platforms (written, spoken, online, etc) on which hate crime may be committed. 

5.12 Having said that, there are examples where hate crime laws could and should go 

further than the definitions provided in the Equality Act 2010  For example, the definition of 

disability under the Equality Act retains elements of the medical model of disability and we 

would support a definition based more firmly in the social model  

5 13 We also recognise that there may be a need to treat particular protected 

characteristics differently in order to achieve equality  for example to provide greater detail 

and legal clarity or to provide for specific exemptions  but this should be a conscious and 

transparent decision made in dialogue with representatives of those with those particular 

protected characteristics. 

5 14 In reference specifically to Question 4 we agree that the definition of race in hate 

crime laws should be amended to include migration and asylum status; and/or language. 

Our members' casework shows that this especially pertinent in the context of Brexit and 

Covid 19 and the rise in xenophobic / anti-immigration rhetoric and related hate incidents 

and crimes. 

Question 5: Other (please expand) 

Expand: [The same answer is submitted for CQ4 20] 

5.8 Our hate crime strategy group has agreed two key aims for hate crime law reform: 

'parity' and 'clarity' in the law to ensure equal treatment and levelling up of protections for 

different groups  

5.9 Our starting point is a presumption that all those currently protected by the Equality 

Act 2010 should have the protection of hate crime laws. People experiencing hate crime 

across the characteristics currently monitored through the criminal justice system (ie race, 

religion, gender identity, sexual orientation and disability) should all be given equal legal 

protection and treatment in terms of sentencing. The Equality Act 2010, however, also 

provides protection for a wider range of groups than those currently supported under hate 

crime law and includes consideration of age and sex. 

5 10 While the Law Commission is correct in highlighting that the Equality Act is civil, and 

not criminal, law, to omit any protected characteristic without explicit justification 

unintentionally signals that some types of hate crime are more serious than others and/or 

that some groups are more deserving of protection, 

undermining notions of fairness, and implying a 'hierarchy of hate'. 



5.11 This applies to all potential forms of hate crime outlined in the consultation document, 

such as aggravated offences, sentencing provision and offences of stirring up hatred, and to 

all platforms (written, spoken, online, etc) on which hate crime may be committed  

5.12 Having said that, there are examples where hate crime laws could and should go 

further than the definitions provided in the Equality Act 2010. For example, the definition of 

disability under the Equality Act retains elements of the medical model of disability and we 

would support a definition based more firmly in the social model. 

5.13 We also recognise that there may be a need to treat particular protected 

characteristics differently in order to achieve equality  for example to provide greater detail 

and legal clarity or to provide for specific exemptions - but this should be a conscious and 

transparent decision made in dialogue with representatives of those with those particular 

protected characteristics  

Question 6: Other (please expand) 

Expand: [The same answer is submitted for CQ4 20] 

5 8 Our hate crime strategy group has agreed two key aims for hate crime law reform: 

'parity' and 'clarity' in the law to ensure equal treatment and levelling up of protections for 

different groups  

5 9 Our starting point is a presumption that all those currently protected by the Equality 

Act 2010 should have the protection of hate crime laws. People experiencing hate crime 

across the characteristics currently monitored through the criminal justice system (ie race, 

religion, gender identity, sexual orientation and disability) should all be given equal legal 

protection and treatment in terms of sentencing. The Equality Act 2010, however, also 

provides protection for a wider range of groups than those currently supported under hate 

crime law and includes consideration of age and sex. 

5.10 While the Law Commission is correct in highlighting that the Equality Act is civil, and 

not criminal, law, to omit any protected characteristic without explicit justification 

unintentionally signals that some types of hate crime are more serious than others and/or 

that some groups are more deserving of protection, 

undermining notions of fairness, and implying a 'hierarchy of hate'  

5.11 This applies to all potential forms of hate crime outlined in the consultation document, 

such as aggravated offences, sentencing provision and offences of stirring up hatred, and to 

all platforms (written, spoken, online, etc) on which hate crime may be committed  

5.12 Having said that, there are examples where hate crime laws could and should go 

further than the definitions provided in the Equality Act 2010. For example, the definition of 

disability under the Equality Act retains elements of the medical model of disability and we 

would support a definition based more firmly in the social model. 

5 13 We also recognise that there may be a need to treat particular protected 

characteristics differently in order to achieve equality  for example to provide greater detail 

and legal clarity or to provide for specific exemptions  but this should be a conscious and 

transparent decision made in dialogue with representatives of those with those particular 

protected characteristics. 

Question 7: [The same answer is submitted for CQ4 20] 



5.8 Our hate crime strategy group has agreed two key aims for hate crime law reform: 

'parity' and 'clarity' in the law to ensure equal treatment and levelling up of protections for 

different groups  

5.9 Our starting point is a presumption that all those currently protected by the Equality 

Act 2010 should have the protection of hate crime laws. People experiencing hate crime 

across the characteristics currently monitored through the criminal justice system (ie race, 

religion, gender identity, sexual orientation and disability) should all be given equal legal 

protection and treatment in terms of sentencing. The Equality Act 2010, however, also 

provides protection for a wider range of groups than those currently supported under hate 

crime law and includes consideration of age and sex. 

5.10 While the Law Commission is correct in highlighting that the Equality Act is civil, and 

not criminal, law, to omit any protected characteristic without explicit justification 

unintentionally signals that some types of hate crime are more serious than others and/or 

that some groups are more deserving of protection, 

undermining notions of fairness, and implying a 'hierarchy of hate'  

5.11 This applies to all potential forms of hate crime outlined in the consultation document, 

such as aggravated offences, sentencing provision and offences of stirring up hatred, and to 

all platforms (written, spoken, online, etc) on which hate crime may be committed. 

5.12 Having said that, there are examples where hate crime laws could and should go 

further than the definitions provided in the Equality Act 2010  For example, the definition of 

disability under the Equality Act retains elements of the medical model of disability and we 

would support a definition based more firmly in the social model. 

5 13 We also recognise that there may be a need to treat particular protected 

characteristics differently in order to achieve equality - for example to provide greater detail 

and legal clarity or to provide for specific exemptions  but this should be a conscious and 

transparent decision made in dialogue with representatives of those with those particular 

protected characteristics. 

Question 8: Other (please expand) 

Question 8 Part 1: [The same answer is submitted for CQ4 20] 

5.8 Our hate crime strategy group has agreed two key aims for hate crime law reform: 

'parity' and 'clarity' in the law to ensure equal treatment and levelling up of protections for 

different groups  

5.9 Our starting point is a presumption that all those currently protected by the Equality 

Act 2010 should have the protection of hate crime laws. People experiencing hate crime 

across the characteristics currently monitored through the criminal justice system (ie race, 

religion, gender identity, sexual orientation and disability) should all be given equal legal 

protection and treatment in terms of sentencing. The Equality Act 2010, however, also 

provides protection for a wider range of groups than those currently supported under hate 

crime law and includes consideration of age and sex. 

5.10 While the Law Commission is correct in highlighting that the Equality Act is civil, and 

not criminal, law, to omit any protected characteristic without explicit justification 

unintentionally signals that some types of hate crime are more serious than others and/or 

that some groups are more deserving of protection, 

undermining notions of fairness, and implying a 'hierarchy of hate'. 



5.11 This applies to all potential forms of hate crime outlined in the consultation document, 

such as aggravated offences, sentencing provision and offences of stirring up hatred, and to 

all platforms (written, spoken, online, etc) on which hate crime may be committed  

5.12 Having said that, there are examples where hate crime laws could and should go 

further than the definitions provided in the Equality Act 2010. For example, the definition of 

disability under the Equality Act retains elements of the medical model of disability and we 

would support a definition based more firmly in the social model. 

5.13 We also recognise that there may be a need to treat particular protected 

characteristics differently in order to achieve equality  for example to provide greater detail 

and legal clarity or to provide for specific exemptions - but this should be a conscious and 

transparent decision made in dialogue with representatives of those with those particular 

protected characteristics  

Question 8 Part 2: Not Answered 

Expand:  

Question 8 Part 3:  

Question 9: [The same answer is submitted for CQ4 20] 

5.8 Our hate crime strategy group has agreed two key aims for hate crime law reform: 

'parity' and 'clarity' in the law to ensure equal treatment and levelling up of protections for 

different groups. 

5 9 Our starting point is a presumption that all those currently protected by the Equality 

Act 2010 should have the protection of hate crime laws. People experiencing hate crime 

across the characteristics currently monitored through the criminal justice system (ie race, 

religion, gender identity, sexual orientation and disability) should all be given equal legal 

protection and treatment in terms of sentencing  The Equality Act 2010, however, also 

provides protection for a wider range of groups than those currently supported under hate 

crime law and includes consideration of age and sex  

5.10 While the Law Commission is correct in highlighting that the Equality Act is civil, and 

not criminal, law, to omit any protected characteristic without explicit justification 

unintentionally signals that some types of hate crime are more serious than others and/or 

that some groups are more deserving of protection, 

undermining notions of fairness, and implying a 'hierarchy of hate'  

5 11 This applies to all potential forms of hate crime outlined in the consultation document, 

such as aggravated offences, sentencing provision and offences of stirring up hatred, and to 

all platforms (written, spoken, online, etc) on which hate crime may be committed  

5 12 Having said that, there are examples where hate crime laws could and should go 

further than the definitions provided in the Equality Act 2010. For example, the definition of 

disability under the Equality Act retains elements of the medical model of disability and we 

would support a definition based more firmly in the social model  

5.13 We also recognise that there may be a need to treat particular protected 

characteristics differently in order to achieve equality  for example to provide greater detail 

and legal clarity or to provide for specific exemptions  but this should be a conscious and 

transparent decision made in dialogue with representatives of those with those particular 

protected characteristics  



Question 10: [The same answer is submitted for CQ4-20] 

5.8 Our hate crime strategy group has agreed two key aims for hate crime law reform: 

'parity' and 'clarity' in the law to ensure equal treatment and levelling up of protections for 

different groups. 

5.9 Our starting point is a presumption that all those currently protected by the Equality 

Act 2010 should have the protection of hate crime laws  People experiencing hate crime 

across the characteristics currently monitored through the criminal justice system (ie race, 

religion, gender identity, sexual orientation and disability) should all be given equal legal 

protection and treatment in terms of sentencing  The Equality Act 2010, however, also 

provides protection for a wider range of groups than those currently supported under hate 

crime law and includes consideration of age and sex  

5 10 While the Law Commission is correct in highlighting that the Equality Act is civil, and 

not criminal, law, to omit any protected characteristic without explicit justification 

unintentionally signals that some types of hate crime are more serious than others and/or 

that some groups are more deserving of protection, 

undermining notions of fairness, and implying a 'hierarchy of hate'. 

5 11 This applies to all potential forms of hate crime outlined in the consultation document, 

such as aggravated offences, sentencing provision and offences of stirring up hatred, and to 

all platforms (written, spoken, online, etc) on which hate crime may be committed. 

5 12 Having said that, there are examples where hate crime laws could and should go 

further than the definitions provided in the Equality Act 2010. For example, the definition of 

disability under the Equality Act retains elements of the medical model of disability and we 

would support a definition based more firmly in the social model  

5.13 We also recognise that there may be a need to treat particular protected 

characteristics differently in order to achieve equality  for example to provide greater detail 

and legal clarity or to provide for specific exemptions  but this should be a conscious and 

transparent decision made in dialogue with representatives of those with those particular 

protected characteristics. 

Question 11: Other (please expand) 

Expand: [The same answer is submitted for CQ4 20] 

5.8 Our hate crime strategy group has agreed two key aims for hate crime law reform: 

'parity' and 'clarity' in the law to ensure equal treatment and levelling up of protections for 

different groups. 

5.9 Our starting point is a presumption that all those currently protected by the Equality 

Act 2010 should have the protection of hate crime laws  People experiencing hate crime 

across the characteristics currently monitored through the criminal justice system (ie race, 

religion, gender identity, sexual orientation and disability) should all be given equal legal 

protection and treatment in terms of sentencing  The Equality Act 2010, however, also 

provides protection for a wider range of groups than those currently supported under hate 

crime law and includes consideration of age and sex  

5 10 While the Law Commission is correct in highlighting that the Equality Act is civil, and 

not criminal, law, to omit any protected characteristic without explicit justification 

unintentionally signals that some types of hate crime are more serious than others and/or 

that some groups are more deserving of protection, 



undermining notions of fairness, and implying a 'hierarchy of hate'. 

5.11 This applies to all potential forms of hate crime outlined in the consultation document, 

such as aggravated offences, sentencing provision and offences of stirring up hatred, and to 

all platforms (written, spoken, online, etc) on which hate crime may be committed. 

5.12 Having said that, there are examples where hate crime laws could and should go 

further than the definitions provided in the Equality Act 2010  For example, the definition of 

disability under the Equality Act retains elements of the medical model of disability and we 

would support a definition based more firmly in the social model. 

5 13 We also recognise that there may be a need to treat particular protected 

characteristics differently in order to achieve equality - for example to provide greater detail 

and legal clarity or to provide for specific exemptions  but this should be a conscious and 

transparent decision made in dialogue with representatives of those with those particular 

protected characteristics. 

Question 11 Part 2:  

Question 12: [The same answer is submitted for CQ4-20] 

5.8 Our hate crime strategy group has agreed two key aims for hate crime law reform: 

'parity' and 'clarity' in the law to ensure equal treatment and levelling up of protections for 

different groups. 

5.9 Our starting point is a presumption that all those currently protected by the Equality 

Act 2010 should have the protection of hate crime laws  People experiencing hate crime 

across the characteristics currently monitored through the criminal justice system (ie race, 

religion, gender identity, sexual orientation and disability) should all be given equal legal 

protection and treatment in terms of sentencing  The Equality Act 2010, however, also 

provides protection for a wider range of groups than those currently supported under hate 

crime law and includes consideration of age and sex. 

5 10 While the Law Commission is correct in highlighting that the Equality Act is civil, and 

not criminal, law, to omit any protected characteristic without explicit justification 

unintentionally signals that some types of hate crime are more serious than others and/or 

that some groups are more deserving of protection, 

undermining notions of fairness, and implying a 'hierarchy of hate'. 

5.11 This applies to all potential forms of hate crime outlined in the consultation document, 

such as aggravated offences, sentencing provision and offences of stirring up hatred, and to 

all platforms (written, spoken, online, etc) on which hate crime may be committed. 

5.12 Having said that, there are examples where hate crime laws could and should go 

further than the definitions provided in the Equality Act 2010  For example, the definition of 

disability under the Equality Act retains elements of the medical model of disability and we 

would support a definition based more firmly in the social model  

5 13 We also recognise that there may be a need to treat particular protected 

characteristics differently in order to achieve equality - for example to provide greater detail 

and legal clarity or to provide for specific exemptions  but this should be a conscious and 

transparent decision made in dialogue with representatives of those with those particular 

protected characteristics. 

Question 13: Other (please expand) 



Expand: [The same answer is submitted for CQ4-20] 

5.8 Our hate crime strategy group has agreed two key aims for hate crime law reform: 

'parity' and 'clarity' in the law to ensure equal treatment and levelling up of protections for 

different groups. 

5.9 Our starting point is a presumption that all those currently protected by the Equality 

Act 2010 should have the protection of hate crime laws  People experiencing hate crime 

across the characteristics currently monitored through the criminal justice system (ie race, 

religion, gender identity, sexual orientation and disability) should all be given equal legal 

protection and treatment in terms of sentencing  The Equality Act 2010, however, also 

provides protection for a wider range of groups than those currently supported under hate 

crime law and includes consideration of age and sex  

5 10 While the Law Commission is correct in highlighting that the Equality Act is civil, and 

not criminal, law, to omit any protected characteristic without explicit justification 

unintentionally signals that some types of hate crime are more serious than others and/or 

that some groups are more deserving of protection, 

undermining notions of fairness, and implying a 'hierarchy of hate'. 

5 11 This applies to all potential forms of hate crime outlined in the consultation document, 

such as aggravated offences, sentencing provision and offences of stirring up hatred, and to 

all platforms (written, spoken, online, etc) on which hate crime may be committed. 

5 12 Having said that, there are examples where hate crime laws could and should go 

further than the definitions provided in the Equality Act 2010. For example, the definition of 

disability under the Equality Act retains elements of the medical model of disability and we 

would support a definition based more firmly in the social model  

5.13 We also recognise that there may be a need to treat particular protected 

characteristics differently in order to achieve equality  for example to provide greater detail 

and legal clarity or to provide for specific exemptions  but this should be a conscious and 

transparent decision made in dialogue with representatives of those with those particular 

protected characteristics. 

Question 14: Other (please expand) 

Expand: [The same answer is submitted for CQ4 20] 

5.8 Our hate crime strategy group has agreed two key aims for hate crime law reform: 

'parity' and 'clarity' in the law to ensure equal treatment and levelling up of protections for 

different groups. 

5.9 Our starting point is a presumption that all those currently protected by the Equality 

Act 2010 should have the protection of hate crime laws  People experiencing hate crime 

across the characteristics currently monitored through the criminal justice system (ie race, 

religion, gender identity, sexual orientation and disability) should all be given equal legal 

protection and treatment in terms of sentencing  The Equality Act 2010, however, also 

provides protection for a wider range of groups than those currently supported under hate 

crime law and includes consideration of age and sex  

5 10 While the Law Commission is correct in highlighting that the Equality Act is civil, and 

not criminal, law, to omit any protected characteristic without explicit justification 

unintentionally signals that some types of hate crime are more serious than others and/or 

that some groups are more deserving of protection, 



undermining notions of fairness, and implying a 'hierarchy of hate'. 

5.11 This applies to all potential forms of hate crime outlined in the consultation document, 

such as aggravated offences, sentencing provision and offences of stirring up hatred, and to 

all platforms (written, spoken, online, etc) on which hate crime may be committed. 

5.12 Having said that, there are examples where hate crime laws could and should go 

further than the definitions provided in the Equality Act 2010  For example, the definition of 

disability under the Equality Act retains elements of the medical model of disability and we 

would support a definition based more firmly in the social model. 

5 13 We also recognise that there may be a need to treat particular protected 

characteristics differently in order to achieve equality - for example to provide greater detail 

and legal clarity or to provide for specific exemptions  but this should be a conscious and 

transparent decision made in dialogue with representatives of those with those particular 

protected characteristics. 

Question 15: [The same answer is submitted for CQ4 20] 

5 8 Our hate crime strategy group has agreed two key aims for hate crime law reform: 

'parity' and 'clarity' in the law to ensure equal treatment and levelling up of protections for 

different groups  

5 9 Our starting point is a presumption that all those currently protected by the Equality 

Act 2010 should have the protection of hate crime laws. People experiencing hate crime 

across the characteristics currently monitored through the criminal justice system (ie race, 

religion, gender identity, sexual orientation and disability) should all be given equal legal 

protection and treatment in terms of sentencing. The Equality Act 2010, however, also 

provides protection for a wider range of groups than those currently supported under hate 

crime law and includes consideration of age and sex. 

5.10 While the Law Commission is correct in highlighting that the Equality Act is civil, and 

not criminal, law, to omit any protected characteristic without explicit justification 

unintentionally signals that some types of hate crime are more serious than others and/or 

that some groups are more deserving of protection, 

undermining notions of fairness, and implying a 'hierarchy of hate'  

5.11 This applies to all potential forms of hate crime outlined in the consultation document, 

such as aggravated offences, sentencing provision and offences of stirring up hatred, and to 

all platforms (written, spoken, online, etc) on which hate crime may be committed  

5.12 Having said that, there are examples where hate crime laws could and should go 

further than the definitions provided in the Equality Act 2010. For example, the definition of 

disability under the Equality Act retains elements of the medical model of disability and we 

would support a definition based more firmly in the social model. 

5 13 We also recognise that there may be a need to treat particular protected 

characteristics differently in order to achieve equality  for example to provide greater detail 

and legal clarity or to provide for specific exemptions  but this should be a conscious and 

transparent decision made in dialogue with representatives of those with those particular 

protected characteristics. 

Question 16: [The same answer is submitted for CQ4 20] 



5.8 Our hate crime strategy group has agreed two key aims for hate crime law reform: 

'parity' and 'clarity' in the law to ensure equal treatment and levelling up of protections for 

different groups  

5.9 Our starting point is a presumption that all those currently protected by the Equality 

Act 2010 should have the protection of hate crime laws. People experiencing hate crime 

across the characteristics currently monitored through the criminal justice system (ie race, 

religion, gender identity, sexual orientation and disability) should all be given equal legal 

protection and treatment in terms of sentencing. The Equality Act 2010, however, also 

provides protection for a wider range of groups than those currently supported under hate 

crime law and includes consideration of age and sex. 

5.10 While the Law Commission is correct in highlighting that the Equality Act is civil, and 

not criminal, law, to omit any protected characteristic without explicit justification 

unintentionally signals that some types of hate crime are more serious than others and/or 

that some groups are more deserving of protection, 

undermining notions of fairness, and implying a 'hierarchy of hate'  

5.11 This applies to all potential forms of hate crime outlined in the consultation document, 

such as aggravated offences, sentencing provision and offences of stirring up hatred, and to 

all platforms (written, spoken, online, etc) on which hate crime may be committed. 

5.12 Having said that, there are examples where hate crime laws could and should go 

further than the definitions provided in the Equality Act 2010  For example, the definition of 

disability under the Equality Act retains elements of the medical model of disability and we 

would support a definition based more firmly in the social model. 

5 13 We also recognise that there may be a need to treat particular protected 

characteristics differently in order to achieve equality - for example to provide greater detail 

and legal clarity or to provide for specific exemptions  but this should be a conscious and 

transparent decision made in dialogue with representatives of those with those particular 

protected characteristics. 

Question 17: [The same answer is submitted for CQ4 20] 

5 8 Our hate crime strategy group has agreed two key aims for hate crime law reform: 

'parity' and 'clarity' in the law to ensure equal treatment and levelling up of protections for 

different groups  

5 9 Our starting point is a presumption that all those currently protected by the Equality 

Act 2010 should have the protection of hate crime laws. People experiencing hate crime 

across the characteristics currently monitored through the criminal justice system (ie race, 

religion, gender identity, sexual orientation and disability) should all be given equal legal 

protection and treatment in terms of sentencing. The Equality Act 2010, however, also 

provides protection for a wider range of groups than those currently supported under hate 

crime law and includes consideration of age and sex  

5.10 While the Law Commission is correct in highlighting that the Equality Act is civil, and 

not criminal, law, to omit any protected characteristic without explicit justification 

unintentionally signals that some types of hate crime are more serious than others and/or 

that some groups are more deserving of protection, 

undermining notions of fairness, and implying a 'hierarchy of hate'  



5.11 This applies to all potential forms of hate crime outlined in the consultation document, 

such as aggravated offences, sentencing provision and offences of stirring up hatred, and to 

all platforms (written, spoken, online, etc) on which hate crime may be committed  

5.12 Having said that, there are examples where hate crime laws could and should go 

further than the definitions provided in the Equality Act 2010. For example, the definition of 

disability under the Equality Act retains elements of the medical model of disability and we 

would support a definition based more firmly in the social model. 

5.13 We also recognise that there may be a need to treat particular protected 

characteristics differently in order to achieve equality  for example to provide greater detail 

and legal clarity or to provide for specific exemptions - but this should be a conscious and 

transparent decision made in dialogue with representatives of those with those particular 

protected characteristics  

Question 18: [The same answer is submitted for CQ4 20] 

5 8 Our hate crime strategy group has agreed two key aims for hate crime law reform: 

'parity' and 'clarity' in the law to ensure equal treatment and levelling up of protections for 

different groups. 

5 9 Our starting point is a presumption that all those currently protected by the Equality 

Act 2010 should have the protection of hate crime laws  People experiencing hate crime 

across the characteristics currently monitored through the criminal justice system (ie race, 

religion, gender identity, sexual orientation and disability) should all be given equal legal 

protection and treatment in terms of sentencing. The Equality Act 2010, however, also 

provides protection for a wider range of groups than those currently supported under hate 

crime law and includes consideration of age and sex  

5.10 While the Law Commission is correct in highlighting that the Equality Act is civil, and 

not criminal, law, to omit any protected characteristic without explicit justification 

unintentionally signals that some types of hate crime are more serious than others and/or 

that some groups are more deserving of protection, 

undermining notions of fairness, and implying a 'hierarchy of hate'. 

5 11 This applies to all potential forms of hate crime outlined in the consultation document, 

such as aggravated offences, sentencing provision and offences of stirring up hatred, and to 

all platforms (written, spoken, online, etc) on which hate crime may be committed  

5 12 Having said that, there are examples where hate crime laws could and should go 

further than the definitions provided in the Equality Act 2010. For example, the definition of 

disability under the Equality Act retains elements of the medical model of disability and we 

would support a definition based more firmly in the social model  

5.13 We also recognise that there may be a need to treat particular protected 

characteristics differently in order to achieve equality  for example to provide greater detail 

and legal clarity or to provide for specific exemptions  but this should be a conscious and 

transparent decision made in dialogue with representatives of those with those particular 

protected characteristics  

Question 19: [The same answer is submitted for CQ4-20] 

5.8 Our hate crime strategy group has agreed two key aims for hate crime law reform: 

'parity' and 'clarity' in the law to ensure equal treatment and levelling up of protections for 

different groups. 



5.9 Our starting point is a presumption that all those currently protected by the Equality 

Act 2010 should have the protection of hate crime laws. People experiencing hate crime 

across the characteristics currently monitored through the criminal justice system (ie race, 

religion, gender identity, sexual orientation and disability) should all be given equal legal 

protection and treatment in terms of sentencing. The Equality Act 2010, however, also 

provides protection for a wider range of groups than those currently supported under hate 

crime law and includes consideration of age and sex. 

5.10 While the Law Commission is correct in highlighting that the Equality Act is civil, and 

not criminal, law, to omit any protected characteristic without explicit justification 

unintentionally signals that some types of hate crime are more serious than others and/or 

that some groups are more deserving of protection, 

undermining notions of fairness, and implying a 'hierarchy of hate'  

5.11 This applies to all potential forms of hate crime outlined in the consultation document, 

such as aggravated offences, sentencing provision and offences of stirring up hatred, and to 

all platforms (written, spoken, online, etc) on which hate crime may be committed  

5.12 Having said that, there are examples where hate crime laws could and should go 

further than the definitions provided in the Equality Act 2010. For example, the definition of 

disability under the Equality Act retains elements of the medical model of disability and we 

would support a definition based more firmly in the social model. 

5 13 We also recognise that there may be a need to treat particular protected 

characteristics differently in order to achieve equality - for example to provide greater detail 

and legal clarity or to provide for specific exemptions  but this should be a conscious and 

transparent decision made in dialogue with representatives of those with those particular 

protected characteristics. 

Question 20: [The same answer is submitted for CQ4 20] 

5 8 Our hate crime strategy group has agreed two key aims for hate crime law reform: 

'parity' and 'clarity' in the law to ensure equal treatment and levelling up of protections for 

different groups. 

5 9 Our starting point is a presumption that all those currently protected by the Equality 

Act 2010 should have the protection of hate crime laws. People experiencing hate crime 

across the characteristics currently monitored through the criminal justice system (ie race, 

religion, gender identity, sexual orientation and disability) should all be given equal legal 

protection and treatment in terms of sentencing. The Equality Act 2010, however, also 

provides protection for a wider range of groups than those currently supported under hate 

crime law and includes consideration of age and sex  

5.10 While the Law Commission is correct in highlighting that the Equality Act is civil, and 

not criminal, law, to omit any protected characteristic without explicit justification 

unintentionally signals that some types of hate crime are more serious than others and/or 

that some groups are more deserving of protection, 

undermining notions of fairness, and implying a 'hierarchy of hate'  

5 11 This applies to all potential forms of hate crime outlined in the consultation document, 

such as aggravated offences, sentencing provision and offences of stirring up hatred, and to 

all platforms (written, spoken, online, etc) on which hate crime may be committed  



5.12 Having said that, there are examples where hate crime laws could and should go 

further than the definitions provided in the Equality Act 2010. For example, the definition of 

disability under the Equality Act retains elements of the medical model of disability and we 

would support a definition based more firmly in the social model. 

5.13 We also recognise that there may be a need to treat particular protected 

characteristics differently in order to achieve equality  for example to provide greater detail 

and legal clarity or to provide for specific exemptions - but this should be a conscious and 

transparent decision made in dialogue with representatives of those with those particular 

protected characteristics  

Question 21: Other (please expand) 

Expand: [The same answer is submitted for CQ21 31] 

5 15 As with questions related to who the law should protect, evidence from our members 

and research base show that parity and clarity are important in respect of how the law 

defines a hate crime  

5 16 As highlighted above, parity of approach towards different groups assists in 

prosecuting offences and preparing legal cases (as identity factors may only otherwise be 

considered at sentencing for those hate crimes addressed under the CJA  evidence of 

hostility may not make it into trials)  It supports equal sentencing across different groups  

Parity may also be important for legal outcomes; there is a reported correlation in hate crime 

law implementation and pro-equality policies and lower hate crime in the United States 

(Walters et al 2018, 186-7). Flagging offences across groups also supports monitoring and 

identification of repeat offenders. 

5 17 We therefore believe that whatever form the prohibition on hate crime takes, the 

starting point should be equality across all grounds, with any departures explicitly justified in 

each instance. This would also provide greater clarity, with the same definitions and 

protections applying to all  

Question 22: Yes 

Expand: [CQ22 and 23]  

5 18 We agree with the proposal to expand the basis on which motivation can be 

demonstrated. As the report notes, prosecution under this limb is both rare and difficult. 

Evidence from our hate crime group, in particular those providing support services to those 

facing disability hate crime, also suggests that the Commission should consider including 

'contempt' in the definition as well as prejudice as this better reflects the nature of disability 

hate crime  We agree  

5 19 Regarding the 'demonstration' limb, we accept that care needs to be taken to ensure 

that hate crime law sends a strong message that such conduct is unacceptable. However, 

we do not think that limiting that limb to hostility alone does this. Expanding the second limb 

may well have the effect of narrowing the definition of 'hostility' by placing behaviour that 

would otherwise have been understood to demonstrate hostility into the category of 

prejudice  This would risk both reducing the protections of the law and introducing 

unnecessary complexity and confusion. 

5.20 As the report highlights, the courts will retain the ability to decide on the level of 

sentencing to reflect the severity of the conduct, and we believe this will be able to mitigate 



any concerns about overly broadening the scope of hate crime law. We therefore believe 

that both limbs should cover "hostility, prejudice or contempt". 

5 21 As a separate point, we believe that the law should enable patterns of hate incidents 

to be treated as hate crime. This was a significant issue in the murder of Bijan Ebrahimi for 

example, which was both a racist and disablist murder; and in the case of the prolonged 

series of incidents against Francesca Hardwick and her mother Fiona Pilkington  Equally 

Ours' members have many such situations with current clients, and this is a common pattern 

across all hate crime committed by neighbours. The law needs to state this explicitly and to 

be strengthened  E g , more than 2 hate incidents are to be recorded and investigated as a 

hate crime. 

[The same answer is also submitted for CQ21 31] 

5 15 As with questions related to who the law should protect, evidence from our members 

and research base show that parity and clarity are important in respect of how the law 

defines a hate crime  

5 16 As highlighted above, parity of approach towards different groups assists in 

prosecuting offences and preparing legal cases (as identity factors may only otherwise be 

considered at sentencing for those hate crimes addressed under the CJA  evidence of 

hostility may not make it into trials). It supports equal sentencing across different groups. 

Parity may also be important for legal outcomes; there is a reported correlation in hate crime 

law implementation and pro-equality policies and lower hate crime in the United States 

(Walters et al 2018, 186 7)  Flagging offences across groups also supports monitoring and 

identification of repeat offenders. 

5 17 We therefore believe that whatever form the prohibition on hate crime takes, the 

starting point should be equality across all grounds, with any departures explicitly justified in 

each instance. This would also provide greater clarity, with the same definitions and 

protections applying to all  

Question 23: [CQ22 and 23]  

5.18 We agree with the proposal to expand the basis on which motivation can be 

demonstrated  As the report notes, prosecution under this limb is both rare and difficult  

Evidence from our hate crime group, in particular those providing support services to those 

facing disability hate crime, also suggests that the Commission should consider including 

'contempt' in the definition as well as prejudice as this better reflects the nature of disability 

hate crime. We agree. 

5.19 Regarding the 'demonstration' limb, we accept that care needs to be taken to ensure 

that hate crime law sends a strong message that such conduct is unacceptable  However, 

we do not think that limiting that limb to hostility alone does this. Expanding the second limb 

may well have the effect of narrowing the definition of 'hostility' by placing behaviour that 

would otherwise have been understood to demonstrate hostility into the category of 

prejudice. This would risk both reducing the protections of the law and introducing 

unnecessary complexity and confusion  

5 20 As the report highlights, the courts will retain the ability to decide on the level of 

sentencing to reflect the severity of the conduct, and we believe this will be able to mitigate 

any concerns about overly broadening the scope of hate crime law  We therefore believe 

that both limbs should cover "hostility, prejudice or contempt". 



5.21 As a separate point, we believe that the law should enable patterns of hate incidents 

to be treated as hate crime. This was a significant issue in the murder of Bijan Ebrahimi for 

example, which was both a racist and disablist murder; and in the case of the prolonged 

series of incidents against Francesca Hardwick and her mother Fiona Pilkington. Equally 

Ours' members have many such situations with current clients, and this is a common pattern 

across all hate crime committed by neighbours  The law needs to state this explicitly and to 

be strengthened. E.g., more than 2 hate incidents are to be recorded and investigated as a 

hate crime  

[The same answer is also submitted for CQ21 31] 

5.15 As with questions related to who the law should protect, evidence from our members 

and research base show that parity and clarity are important in respect of how the law 

defines a hate crime  

5.16 As highlighted above, parity of approach towards different groups assists in 

prosecuting offences and preparing legal cases (as identity factors may only otherwise be 

considered at sentencing for those hate crimes addressed under the CJA  evidence of 

hostility may not make it into trials). It supports equal sentencing across different groups. 

Parity may also be important for legal outcomes; there is a reported correlation in hate crime 

law implementation and pro-equality policies and lower hate crime in the United States 

(Walters et al 2018, 186 7). Flagging offences across groups also supports monitoring and 

identification of repeat offenders  

5 17 We therefore believe that whatever form the prohibition on hate crime takes, the 

starting point should be equality across all grounds, with any departures explicitly justified in 

each instance  This would also provide greater clarity, with the same definitions and 

protections applying to all. 

Question 24: Other (please expand) 

Expand: [The same answer is submitted for CQ21 31] 

5.15 As with questions related to who the law should protect, evidence from our members 

and research base show that parity and clarity are important in respect of how the law 

defines a hate crime  

5.16 As highlighted above, parity of approach towards different groups assists in 

prosecuting offences and preparing legal cases (as identity factors may only otherwise be 

considered at sentencing for those hate crimes addressed under the CJA  evidence of 

hostility may not make it into trials). It supports equal sentencing across different groups. 

Parity may also be important for legal outcomes; there is a reported correlation in hate crime 

law implementation and pro-equality policies and lower hate crime in the United States 

(Walters et al 2018, 186-7). Flagging offences across groups also supports monitoring and 

identification of repeat offenders  

5 17 We therefore believe that whatever form the prohibition on hate crime takes, the 

starting point should be equality across all grounds, with any departures explicitly justified in 

each instance  This would also provide greater clarity, with the same definitions and 

protections applying to all. 

Question 25: Yes 

Expand: [The same answer is submitted for CQ21 31] 



5.15 As with questions related to who the law should protect, evidence from our members 

and research base show that parity and clarity are important in respect of how the law 

defines a hate crime  

5.16 As highlighted above, parity of approach towards different groups assists in 

prosecuting offences and preparing legal cases (as identity factors may only otherwise be 

considered at sentencing for those hate crimes addressed under the CJA  evidence of 

hostility may not make it into trials). It supports equal sentencing across different groups. 

Parity may also be important for legal outcomes; there is a reported correlation in hate crime 

law implementation and pro-equality policies and lower hate crime in the United States 

(Walters et al 2018, 186 7). Flagging offences across groups also supports monitoring and 

identification of repeat offenders  

5 17 We therefore believe that whatever form the prohibition on hate crime takes, the 

starting point should be equality across all grounds, with any departures explicitly justified in 

each instance. This would also provide greater clarity, with the same definitions and 

protections applying to all. 

Question 26: Other (please expand) 

Expand: [The same answer is submitted for CQ21 31] 

5 15 As with questions related to who the law should protect, evidence from our members 

and research base show that parity and clarity are important in respect of how the law 

defines a hate crime  

5.16 As highlighted above, parity of approach towards different groups assists in 

prosecuting offences and preparing legal cases (as identity factors may only otherwise be 

considered at sentencing for those hate crimes addressed under the CJA  evidence of 

hostility may not make it into trials). It supports equal sentencing across different groups. 

Parity may also be important for legal outcomes; there is a reported correlation in hate crime 

law implementation and pro-equality policies and lower hate crime in the United States 

(Walters et al 2018, 186-7). Flagging offences across groups also supports monitoring and 

identification of repeat offenders  

5 17 We therefore believe that whatever form the prohibition on hate crime takes, the 

starting point should be equality across all grounds, with any departures explicitly justified in 

each instance. This would also provide greater clarity, with the same definitions and 

protections applying to all  

Question 27: Other (please expand) 

Expand: [The same answer is submitted for CQ21 31] 

5 15 As with questions related to who the law should protect, evidence from our members 

and research base show that parity and clarity are important in respect of how the law 

defines a hate crime  

5 16 As highlighted above, parity of approach towards different groups assists in 

prosecuting offences and preparing legal cases (as identity factors may only otherwise be 

considered at sentencing for those hate crimes addressed under the CJA  evidence of 

hostility may not make it into trials)  It supports equal sentencing across different groups  

Parity may also be important for legal outcomes; there is a reported correlation in hate crime 

law implementation and pro-equality policies and lower hate crime in the United States 



(Walters et al 2018, 186-7). Flagging offences across groups also supports monitoring and 

identification of repeat offenders. 

5 17 We therefore believe that whatever form the prohibition on hate crime takes, the 

starting point should be equality across all grounds, with any departures explicitly justified in 

each instance. This would also provide greater clarity, with the same definitions and 

protections applying to all  

Question 28: Other (please expand) 

Expand: [The same answer is submitted for CQ21 31] 

5 15 As with questions related to who the law should protect, evidence from our members 

and research base show that parity and clarity are important in respect of how the law 

defines a hate crime  

5 16 As highlighted above, parity of approach towards different groups assists in 

prosecuting offences and preparing legal cases (as identity factors may only otherwise be 

considered at sentencing for those hate crimes addressed under the CJA  evidence of 

hostility may not make it into trials)  It supports equal sentencing across different groups  

Parity may also be important for legal outcomes; there is a reported correlation in hate crime 

law implementation and pro-equality policies and lower hate crime in the United States 

(Walters et al 2018, 186 7)  Flagging offences across groups also supports monitoring and 

identification of repeat offenders. 

5 17 We therefore believe that whatever form the prohibition on hate crime takes, the 

starting point should be equality across all grounds, with any departures explicitly justified in 

each instance. This would also provide greater clarity, with the same definitions and 

protections applying to all  

Question 29: Other (please expand) 

Expand: [The same answer is submitted for CQ21 31] 

5 15 As with questions related to who the law should protect, evidence from our members 

and research base show that parity and clarity are important in respect of how the law 

defines a hate crime  

5 16 As highlighted above, parity of approach towards different groups assists in 

prosecuting offences and preparing legal cases (as identity factors may only otherwise be 

considered at sentencing for those hate crimes addressed under the CJA  evidence of 

hostility may not make it into trials)  It supports equal sentencing across different groups  

Parity may also be important for legal outcomes; there is a reported correlation in hate crime 

law implementation and pro-equality policies and lower hate crime in the United States 

(Walters et al 2018, 186 7)  Flagging offences across groups also supports monitoring and 

identification of repeat offenders. 

5 17 We therefore believe that whatever form the prohibition on hate crime takes, the 

starting point should be equality across all grounds, with any departures explicitly justified in 

each instance. This would also provide greater clarity, with the same definitions and 

protections applying to all  

Question 30: 5 22 Based on discussions of the Equally Ours Hate Crime Strategy Group, 

we believe types of offences should include both crimes against the person and some types 

of crimes against property  For instance, racist graffiti or targeted vandalism against a 

disabled person's vehicle or equipment should be included within the specific aggravated 



offences. While the current laws stipulate this to an extent, there is a lack of recognition that 

such offences are a hate crime. 

[The same answer is also submitted for CQ21 31] 

5.15 As with questions related to who the law should protect, evidence from our members 

and research base show that parity and clarity are important in respect of how the law 

defines a hate crime  

5.16 As highlighted above, parity of approach towards different groups assists in 

prosecuting offences and preparing legal cases (as identity factors may only otherwise be 

considered at sentencing for those hate crimes addressed under the CJA  evidence of 

hostility may not make it into trials). It supports equal sentencing across different groups. 

Parity may also be important for legal outcomes; there is a reported correlation in hate crime 

law implementation and pro-equality policies and lower hate crime in the United States 

(Walters et al 2018, 186 7). Flagging offences across groups also supports monitoring and 

identification of repeat offenders  

5 17 We therefore believe that whatever form the prohibition on hate crime takes, the 

starting point should be equality across all grounds, with any departures explicitly justified in 

each instance. This would also provide greater clarity, with the same definitions and 

protections applying to all. 

Question 31: Other (please expand) 

Expand: [The same answer is submitted for CQ21 31] 

5 15 As with questions related to who the law should protect, evidence from our members 

and research base show that parity and clarity are important in respect of how the law 

defines a hate crime  

5 16 As highlighted above, parity of approach towards different groups assists in 

prosecuting offences and preparing legal cases (as identity factors may only otherwise be 

considered at sentencing for those hate crimes addressed under the CJA  evidence of 

hostility may not make it into trials). It supports equal sentencing across different groups. 

Parity may also be important for legal outcomes; there is a reported correlation in hate crime 

law implementation and pro-equality policies and lower hate crime in the United States 

(Walters et al 2018, 186-7). Flagging offences across groups also supports monitoring and 

identification of repeat offenders  

5 17 We therefore believe that whatever form the prohibition on hate crime takes, the 

starting point should be equality across all grounds, with any departures explicitly justified in 

each instance. This would also provide greater clarity, with the same definitions and 

protections applying to all  

Question 32: 5.23 We strongly agree with this proposal, which we believe to be not only 

workable and fair but essential to enabling the law to tackle the realities of hate crime in 

practice  

Question 33:  

Question 34:  

Question 35:  

Question 36: Not Answered 



Expand:  

Question 37: Not Answered 

Expand:  

Question 38 Part 1: 5.24 We agree that a reformed law should have the flexibility 

suggested. This would help respond to the realities of hate crime and social developments 

over time, which to date have led to a confusing patchwork of protection  

5.25 We do not have specific views on the best way to achieve this, but it must ensure 

that the flexibility is exercised in a manner consistent with human rights standards and that 

sufficient guidance is available on the situations in which it is likely to become relevant and 

how it will be applied when it is. 

Question 38 Part 2: 5.24 We agree that a reformed law should have the flexibility 

suggested  This would help respond to the realities of hate crime and social developments 

over time, which to date have led to a confusing patchwork of protection. 

5.25 We do not have specific views on the best way to achieve this, but it must ensure 

that the flexibility is exercised in a manner consistent with human rights standards and that 

sufficient guidance is available on the situations in which it is likely to become relevant and 

how it will be applied when it is  

Question 39: Not Answered 

Expand:  

Question 40: Not Answered 

Expand:  

Question 41: Not Answered 

Expand:  

Question 42: Not Answered 

Expand:  

Question 43 Part 1:  

Question 43 Part 2:  

Question 44:  

Question 45: Not Answered 

Question 45 Part 1:  

Question 46: Not Answered 

Expand:  

Question 47: Not Answered 

Expand:  

Question 47 Part 2:  

Question 48: Not Answered 



Expand:  

Question 49: Not Answered 

Expand:  

Question 50:  

Question 51: Not Answered 

Expand:  

Question 52: Not Answered 

Expand:  

Question 52 Part 2:  

Question 53:  

Question 54: Not Answered 

Expand:  

Question 55 Part 1:  

Question 55 Part 2:  

Question 56: Not Answered 

Expand:  

Question 57: Not Answered 

Expand:  

Question 57 Part 2:  

Question 58:  

Question 59:  

Question 60:  

Question 61:  

Question 62: 5 26 We agree that a Hate Crime Commissioner should be introduced  As 

the report rightly identifies, such a role could help with better coordination across public 

services and play an important role in ensuring those subjected to hate crimes are heard  

For the role to fulfil this potential we believe the following would be necessary: 

• A statutory footing that ensures independence and the ability to challenge the 

Government; 

• Sufficient budget to resource the work effectively; 

• A requirement for involvement of affected groups in determining the strategic 

priorities and ways of working of the Commissioner; 

• Strong working relationships with third party victim support agencies, in particular 

specialist support agencies, and with specialist research and policy organisations; and 



• Memoranda of Understanding established with other agencies, such as the Equality 

and Human Rights Commission and the Victims Commissioner, to ensure that in avoiding 

duplication no-one slips through the cracks  
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Question 1: Other (please expand) 

Expand: 4. The creation of a unifying Act of Parliament could be either an opportunity or 

a threat. The Government and parliament could take the opportunity to optimise and narrow 

the offences, to achieve a better balance between the right to freedom of expression and the 

rights of marginalised groups to live in safety. Alternatively, a new law could expand the 

ambit of hate speech laws in a way that further erodes Article 10 rights  We reserve our final 

judgment on this question until the government produces a white paper and draft legislation. 

5. However, our reading of the approach taken in the Law Commission’s consultation 

paper suggests that, on balance, a Hate Crime Act has the potential to hone and optimise 

hate speech laws in a way that could expand the space for freedom of expression  As 

identified in the paper, a significant  issue with the current framework is that it spans several 

statutes, and that amendments to the Public Order Act 1986 have been inconsistent  

different ‘protected characteristics’ receive different protections. Alignment of these 

protections is surely desirable. 

6  Also, when elements of the law are set out in many different places (or only in the 

common law) this increases the possibility that citizens do not know what the law actually is. 

This, in turn, can lead to a ‘chill’ on freedom of speech, where expression that parliament 

(and society) believes should be legal is nevertheless silenced through fear of prosecution  

7. A codifying statute should give citizens a better understanding of the law and the 

specific limits parliament has placed on expression, without having to seek specialist legal 

advice  

Question 2: Yes 

Expand: 8. We support the Law Commission’s recommendation that the law continues to 

specify ‘protected characteristics’ (Question 2)  The alternative, where any trait could be 

deemed by the police or a court to trigger hate crime/speech prosecutions, would increase 

uncertainty and therefore the ‘chill’ on free speech  

Question 3: Yes 

Expand: 9. We note also that the adage ‘when everyone is special, no-one is special’ 

may have some force in this context  An expanding list of characteristics, not limited to those 

where there is evidence of prevalent discrimination, risks an undesirable expansion of the 

law that will be significantly detrimental to freedom of expression. Therefore, we support a 

thorough, consultative and evidence-based approach to the designation of ‘protected 

characteristics’ (Question 3), as set out in paragraph 10 89 of the consultation paper and 

discussed in paragraphs 10.89 to 10.152. 



10. The historic and current discrimination against women is well documented. If the 

purpose of ‘protected characteristics’ and hate crime laws are to protect specific groups who 

have suffered formal and informal discrimination, then clearly women as a group should be 

included. 

11. When Parliament comes to legislate on this issue, it should reaffirm the purpose of 

hate crime legislation, addressing the points above  A clear conception of why certain groups 

should be in scope, and others outside of scope, will surely contribute to public 

understanding of, and support for, any new law  

12  We note that most ‘protected characteristics’ are defined neutrally  While this is, of 

course, the   correct approach, any new law should make provisions to ensure that the 

particular groups that are   on the receiving end of most abuse or discrimination are, in fact, 

protected by the law  Any   designation of ‘protected characteristics’ should be accompanied 

by an obligation on the police and/or the Crown Prosecution Service to properly log the 

details of the victim’s protected characteristic  

Question 4: [The same answer was submitted for CQ2 20] 

8. We support the Law Commission’s recommendation that the law continues to specify 

‘protected characteristics’ (Question 2). The alternative, where any trait could be deemed by 

the police or a court to trigger hate crime/speech prosecutions, would increase uncertainty 

and therefore the ‘chill’ on free speech. 

9  We note also that the adage ‘when everyone is special, no-one is special’ may have 

some force in this context. An expanding list of characteristics, not limited to those where 

there is evidence of prevalent discrimination, risks an undesirable expansion of the law that 

will be significantly detrimental to freedom of expression  Therefore, we support a thorough, 

consultative and evidence-based approach to the designation of ‘protected characteristics’ 

(Question 3), as set out in paragraph 10.89 of the consultation paper and discussed in 

paragraphs 10 89 to 10 152  

10. The historic and current discrimination against women is well documented. If the 

purpose of ‘protected characteristics’ and hate crime laws are to protect specific groups who 

have suffered formal and informal discrimination, then clearly women as a group should be 

included. 

11. When Parliament comes to legislate on this issue, it should reaffirm the purpose of 

hate crime legislation, addressing the points above  A clear conception of why certain groups 

should be in scope, and others outside of scope, will surely contribute to public 

understanding of, and support for, any new law  

12  We note that most ‘protected characteristics’ are defined neutrally  While this is, of 

course, the   correct approach, any new law should make provisions to ensure that the 

particular groups that are   on the receiving end of most abuse or discrimination are, in fact, 

protected by the law  Any   designation of ‘protected characteristics’ should be accompanied 

by an obligation on the police and/or the Crown Prosecution Service to properly log the 

details of the victim’s protected characteristic  

Question 5: Not Answered 

Expand: [The same answer was submitted for CQ2 20] 

8  We support the Law Commission’s recommendation that the law continues to specify 

‘protected characteristics’ (Question 2)  The alternative, where any trait could be deemed by 



the police or a court to trigger hate crime/speech prosecutions, would increase uncertainty 

and therefore the ‘chill’ on free speech. 

9  We note also that the adage ‘when everyone is special, no-one is special’ may have 

some force in this context. An expanding list of characteristics, not limited to those where 

there is evidence of prevalent discrimination, risks an undesirable expansion of the law that 

will be significantly detrimental to freedom of expression  Therefore, we support a thorough, 

consultative and evidence-based approach to the designation of ‘protected characteristics’ 

(Question 3), as set out in paragraph 10.89 of the consultation paper and discussed in 

paragraphs 10 89 to 10 152  

10. The historic and current discrimination against women is well documented. If the 

purpose of ‘protected characteristics’ and hate crime laws are to protect specific groups who 

have suffered formal and informal discrimination, then clearly women as a group should be 

included. 

11. When Parliament comes to legislate on this issue, it should reaffirm the purpose of 

hate crime legislation, addressing the points above  A clear conception of why certain groups 

should be in scope, and others outside of scope, will surely contribute to public 

understanding of, and support for, any new law  

12. We note that most ‘protected characteristics’ are defined neutrally. While this is, of 

course, the   correct approach, any new law should make provisions to ensure that the 

particular groups that are   on the receiving end of most abuse or discrimination are, in fact, 

protected by the law  Any   designation of ‘protected characteristics’ should be accompanied 

by an obligation on the police and/or the Crown Prosecution Service to properly log the 

details of the victim’s protected characteristic  

Question 6: Not Answered 

Expand: [The same answer was submitted for CQ2 20] 

8  We support the Law Commission’s recommendation that the law continues to specify 

‘protected characteristics’ (Question 2). The alternative, where any trait could be deemed by 

the police or a court to trigger hate crime/speech prosecutions, would increase uncertainty 

and therefore the ‘chill’ on free speech  

9. We note also that the adage ‘when everyone is special, no-one is special’ may have 

some force in this context. An expanding list of characteristics, not limited to those where 

there is evidence of prevalent discrimination, risks an undesirable expansion of the law that 

will be significantly detrimental to freedom of expression. Therefore, we support a thorough, 

consultative and evidence based approach to the designation of ‘protected characteristics’ 

(Question 3), as set out in paragraph 10 89 of the consultation paper and discussed in 

paragraphs 10.89 to 10.152. 

10. The historic and current discrimination against women is well documented. If the 

purpose of ‘protected characteristics’ and hate crime laws are to protect specific groups who 

have suffered formal and informal discrimination, then clearly women as a group should be 

included  

11  When Parliament comes to legislate on this issue, it should reaffirm the purpose of 

hate crime legislation, addressing the points above. A clear conception of why certain groups 

should be in scope, and others outside of scope, will surely contribute to public 

understanding of, and support for, any new law. 



12. We note that most ‘protected characteristics’ are defined neutrally. While this is, of 

course, the   correct approach, any new law should make provisions to ensure that the 

particular groups that are   on the receiving end of most abuse or discrimination are, in fact, 

protected by the law. Any   designation of ‘protected characteristics’ should be accompanied 

by an obligation on the police and/or the Crown Prosecution Service to properly log the 

details of the victim’s protected characteristic  

Question 7: [The same answer was submitted for CQ2 20] 

8. We support the Law Commission’s recommendation that the law continues to specify 

‘protected characteristics’ (Question 2)  The alternative, where any trait could be deemed by 

the police or a court to trigger hate crime/speech prosecutions, would increase uncertainty 

and therefore the ‘chill’ on free speech  

9  We note also that the adage ‘when everyone is special, no-one is special’ may have 

some force in this context. An expanding list of characteristics, not limited to those where 

there is evidence of prevalent discrimination, risks an undesirable expansion of the law that 

will be significantly detrimental to freedom of expression  Therefore, we support a thorough, 

consultative and evidence based approach to the designation of ‘protected characteristics’ 

(Question 3), as set out in paragraph 10 89 of the consultation paper and discussed in 

paragraphs 10.89 to 10.152. 

10. The historic and current discrimination against women is well documented. If the 

purpose of ‘protected characteristics’ and hate crime laws are to protect specific groups who 

have suffered formal and informal discrimination, then clearly women as a group should be 

included. 

11  When Parliament comes to legislate on this issue, it should reaffirm the purpose of 

hate crime legislation, addressing the points above. A clear conception of why certain groups 

should be in scope, and others outside of scope, will surely contribute to public 

understanding of, and support for, any new law  

12. We note that most ‘protected characteristics’ are defined neutrally. While this is, of 

course, the   correct approach, any new law should make provisions to ensure that the 

particular groups that are   on the receiving end of most abuse or discrimination are, in fact, 

protected by the law. Any   designation of ‘protected characteristics’ should be accompanied 

by an obligation on the police and/or the Crown Prosecution Service to properly log the 

details of the victim’s protected characteristic  

Question 8: Not Answered 

Question 8 Part 1: [The same answer was submitted for CQ2 20] 

8  We support the Law Commission’s recommendation that the law continues to specify 

‘protected characteristics’ (Question 2). The alternative, where any trait could be deemed by 

the police or a court to trigger hate crime/speech prosecutions, would increase uncertainty 

and therefore the ‘chill’ on free speech  

9. We note also that the adage ‘when everyone is special, no-one is special’ may have 

some force in this context  An expanding list of characteristics, not limited to those where 

there is evidence of prevalent discrimination, risks an undesirable expansion of the law that 

will be significantly detrimental to freedom of expression. Therefore, we support a thorough, 

consultative and evidence based approach to the designation of ‘protected characteristics’ 

(Question 3), as set out in paragraph 10.89 of the consultation paper and discussed in 

paragraphs 10.89 to 10.152. 



10. The historic and current discrimination against women is well documented. If the 

purpose of ‘protected characteristics’ and hate crime laws are to protect specific groups who 

have suffered formal and informal discrimination, then clearly women as a group should be 

included. 

11. When Parliament comes to legislate on this issue, it should reaffirm the purpose of 

hate crime legislation, addressing the points above  A clear conception of why certain groups 

should be in scope, and others outside of scope, will surely contribute to public 

understanding of, and support for, any new law  

12  We note that most ‘protected characteristics’ are defined neutrally  While this is, of 

course, the   correct approach, any new law should make provisions to ensure that the 

particular groups that are   on the receiving end of most abuse or discrimination are, in fact, 

protected by the law  Any   designation of ‘protected characteristics’ should be accompanied 

by an obligation on the police and/or the Crown Prosecution Service to properly log the 

details of the victim’s protected characteristic  

Question 8 Part 2: Not Answered 

Expand:  

Question 8 Part 3:  

Question 9: [The same answer was submitted for CQ2-20] 

8. We support the Law Commission’s recommendation that the law continues to specify 

‘protected characteristics’ (Question 2)  The alternative, where any trait could be deemed by 

the police or a court to trigger hate crime/speech prosecutions, would increase uncertainty 

and therefore the ‘chill’ on free speech. 

9  We note also that the adage ‘when everyone is special, no-one is special’ may have 

some force in this context  An expanding list of characteristics, not limited to those where 

there is evidence of prevalent discrimination, risks an undesirable expansion of the law that 

will be significantly detrimental to freedom of expression  Therefore, we support a thorough, 

consultative and evidence-based approach to the designation of ‘protected characteristics’ 

(Question 3), as set out in paragraph 10.89 of the consultation paper and discussed in 

paragraphs 10 89 to 10 152  

10. The historic and current discrimination against women is well documented. If the 

purpose of ‘protected characteristics’ and hate crime laws are to protect specific groups who 

have suffered formal and informal discrimination, then clearly women as a group should be 

included. 

11. When Parliament comes to legislate on this issue, it should reaffirm the purpose of 

hate crime legislation, addressing the points above  A clear conception of why certain groups 

should be in scope, and others outside of scope, will surely contribute to public 

understanding of, and support for, any new law  

12  We note that most ‘protected characteristics’ are defined neutrally  While this is, of 

course, the   correct approach, any new law should make provisions to ensure that the 

particular groups that are   on the receiving end of most abuse or discrimination are, in fact, 

protected by the law  Any   designation of ‘protected characteristics’ should be accompanied 

by an obligation on the police and/or the Crown Prosecution Service to properly log the 

details of the victim’s protected characteristic  

Question 10: [The same answer was submitted for CQ2-20] 



8. We support the Law Commission’s recommendation that the law continues to specify 

‘protected characteristics’ (Question 2). The alternative, where any trait could be deemed by 

the police or a court to trigger hate crime/speech prosecutions, would increase uncertainty 

and therefore the ‘chill’ on free speech. 

9. We note also that the adage ‘when everyone is special, no-one is special’ may have 

some force in this context  An expanding list of characteristics, not limited to those where 

there is evidence of prevalent discrimination, risks an undesirable expansion of the law that 

will be significantly detrimental to freedom of expression. Therefore, we support a thorough, 

consultative and evidence based approach to the designation of ‘protected characteristics’ 

(Question 3), as set out in paragraph 10.89 of the consultation paper and discussed in 

paragraphs 10 89 to 10 152  

10  The historic and current discrimination against women is well documented  If the 

purpose of ‘protected characteristics’ and hate crime laws are to protect specific groups who 

have suffered formal and informal discrimination, then clearly women as a group should be 

included. 

11. When Parliament comes to legislate on this issue, it should reaffirm the purpose of 

hate crime legislation, addressing the points above  A clear conception of why certain groups 

should be in scope, and others outside of scope, will surely contribute to public 

understanding of, and support for, any new law. 

12  We note that most ‘protected characteristics’ are defined neutrally  While this is, of 

course, the   correct approach, any new law should make provisions to ensure that the 

particular groups that are   on the receiving end of most abuse or discrimination are, in fact, 

protected by the law  Any   designation of ‘protected characteristics’ should be accompanied 

by an obligation on the police and/or the Crown Prosecution Service to properly log the 

details of the victim’s protected characteristic. 

Question 11: Not Answered 

Expand: [The same answer was submitted for CQ2-20] 

8. We support the Law Commission’s recommendation that the law continues to specify 

‘protected characteristics’ (Question 2)  The alternative, where any trait could be deemed by 

the police or a court to trigger hate crime/speech prosecutions, would increase uncertainty 

and therefore the ‘chill’ on free speech  

9  We note also that the adage ‘when everyone is special, no-one is special’ may have 

some force in this context. An expanding list of characteristics, not limited to those where 

there is evidence of prevalent discrimination, risks an undesirable expansion of the law that 

will be significantly detrimental to freedom of expression  Therefore, we support a thorough, 

consultative and evidence-based approach to the designation of ‘protected characteristics’ 

(Question 3), as set out in paragraph 10 89 of the consultation paper and discussed in 

paragraphs 10.89 to 10.152. 

10. The historic and current discrimination against women is well documented. If the 

purpose of ‘protected characteristics’ and hate crime laws are to protect specific groups who 

have suffered formal and informal discrimination, then clearly women as a group should be 

included. 

11  When Parliament comes to legislate on this issue, it should reaffirm the purpose of 

hate crime legislation, addressing the points above. A clear conception of why certain groups 



should be in scope, and others outside of scope, will surely contribute to public 

understanding of, and support for, any new law. 

12  We note that most ‘protected characteristics’ are defined neutrally  While this is, of 

course, the   correct approach, any new law should make provisions to ensure that the 

particular groups that are   on the receiving end of most abuse or discrimination are, in fact, 

protected by the law  Any   designation of ‘protected characteristics’ should be accompanied 

by an obligation on the police and/or the Crown Prosecution Service to properly log the 

details of the victim’s protected characteristic  

Question 11 Part 2:  

Question 12: [The same answer was submitted for CQ2 20] 

8. We support the Law Commission’s recommendation that the law continues to specify 

‘protected characteristics’ (Question 2)  The alternative, where any trait could be deemed by 

the police or a court to trigger hate crime/speech prosecutions, would increase uncertainty 

and therefore the ‘chill’ on free speech  

9  We note also that the adage ‘when everyone is special, no-one is special’ may have 

some force in this context. An expanding list of characteristics, not limited to those where 

there is evidence of prevalent discrimination, risks an undesirable expansion of the law that 

will be significantly detrimental to freedom of expression  Therefore, we support a thorough, 

consultative and evidence based approach to the designation of ‘protected characteristics’ 

(Question 3), as set out in paragraph 10 89 of the consultation paper and discussed in 

paragraphs 10.89 to 10.152. 

10. The historic and current discrimination against women is well documented. If the 

purpose of ‘protected characteristics’ and hate crime laws are to protect specific groups who 

have suffered formal and informal discrimination, then clearly women as a group should be 

included. 

11  When Parliament comes to legislate on this issue, it should reaffirm the purpose of 

hate crime legislation, addressing the points above. A clear conception of why certain groups 

should be in scope, and others outside of scope, will surely contribute to public 

understanding of, and support for, any new law  

12. We note that most ‘protected characteristics’ are defined neutrally. While this is, of 

course, the   correct approach, any new law should make provisions to ensure that the 

particular groups that are   on the receiving end of most abuse or discrimination are, in fact, 

protected by the law. Any   designation of ‘protected characteristics’ should be accompanied 

by an obligation on the police and/or the Crown Prosecution Service to properly log the 

details of the victim’s protected characteristic  

[The same answer was submitted for CQ2-20] 

8. We support the Law Commission’s recommendation that the law continues to specify 

‘protected characteristics’ (Question 2)  The alternative, where any trait could be deemed by 

the police or a court to trigger hate crime/speech prosecutions, would increase uncertainty 

and therefore the ‘chill’ on free speech  

9  We note also that the adage ‘when everyone is special, no-one is special’ may have 

some force in this context. An expanding list of characteristics, not limited to those where 

there is evidence of prevalent discrimination, risks an undesirable expansion of the law that 

will be significantly detrimental to freedom of expression  Therefore, we support a thorough, 



consultative and evidence-based approach to the designation of ‘protected characteristics’ 

(Question 3), as set out in paragraph 10.89 of the consultation paper and discussed in 

paragraphs 10 89 to 10 152  

10. The historic and current discrimination against women is well documented. If the 

purpose of ‘protected characteristics’ and hate crime laws are to protect specific groups who 

have suffered formal and informal discrimination, then clearly women as a group should be 

included. 

11. When Parliament comes to legislate on this issue, it should reaffirm the purpose of 

hate crime legislation, addressing the points above  A clear conception of why certain groups 

should be in scope, and others outside of scope, will surely contribute to public 

understanding of, and support for, any new law  

12  We note that most ‘protected characteristics’ are defined neutrally  While this is, of 

course, the   correct approach, any new law should make provisions to ensure that the 

particular groups that are   on the receiving end of most abuse or discrimination are, in fact, 

protected by the law  Any   designation of ‘protected characteristics’ should be accompanied 

by an obligation on the police and/or the Crown Prosecution Service to properly log the 

details of the victim’s protected characteristic  

Question 13: Not Answered 

Expand: [The same answer was submitted for CQ2 20] 

8  We support the Law Commission’s recommendation that the law continues to specify 

‘protected characteristics’ (Question 2). The alternative, where any trait could be deemed by 

the police or a court to trigger hate crime/speech prosecutions, would increase uncertainty 

and therefore the ‘chill’ on free speech  

9. We note also that the adage ‘when everyone is special, no-one is special’ may have 

some force in this context. An expanding list of characteristics, not limited to those where 

there is evidence of prevalent discrimination, risks an undesirable expansion of the law that 

will be significantly detrimental to freedom of expression. Therefore, we support a thorough, 

consultative and evidence based approach to the designation of ‘protected characteristics’ 

(Question 3), as set out in paragraph 10 89 of the consultation paper and discussed in 

paragraphs 10.89 to 10.152. 

10. The historic and current discrimination against women is well documented. If the 

purpose of ‘protected characteristics’ and hate crime laws are to protect specific groups who 

have suffered formal and informal discrimination, then clearly women as a group should be 

included  

11  When Parliament comes to legislate on this issue, it should reaffirm the purpose of 

hate crime legislation, addressing the points above. A clear conception of why certain groups 

should be in scope, and others outside of scope, will surely contribute to public 

understanding of, and support for, any new law  

12. We note that most ‘protected characteristics’ are defined neutrally. While this is, of 

course, the   correct approach, any new law should make provisions to ensure that the 

particular groups that are   on the receiving end of most abuse or discrimination are, in fact, 

protected by the law. Any   designation of ‘protected characteristics’ should be accompanied 

by an obligation on the police and/or the Crown Prosecution Service to properly log the 

details of the victim’s protected characteristic. 



Question 14: Not Answered 

Expand: [The same answer was submitted for CQ2 20] 

8  We support the Law Commission’s recommendation that the law continues to specify 

‘protected characteristics’ (Question 2). The alternative, where any trait could be deemed by 

the police or a court to trigger hate crime/speech prosecutions, would increase uncertainty 

and therefore the ‘chill’ on free speech  

9. We note also that the adage ‘when everyone is special, no-one is special’ may have 

some force in this context. An expanding list of characteristics, not limited to those where 

there is evidence of prevalent discrimination, risks an undesirable expansion of the law that 

will be significantly detrimental to freedom of expression. Therefore, we support a thorough, 

consultative and evidence based approach to the designation of ‘protected characteristics’ 

(Question 3), as set out in paragraph 10 89 of the consultation paper and discussed in 

paragraphs 10.89 to 10.152. 

10  The historic and current discrimination against women is well documented  If the 

purpose of ‘protected characteristics’ and hate crime laws are to protect specific groups who 

have suffered formal and informal discrimination, then clearly women as a group should be 

included  

11  When Parliament comes to legislate on this issue, it should reaffirm the purpose of 

hate crime legislation, addressing the points above. A clear conception of why certain groups 

should be in scope, and others outside of scope, will surely contribute to public 

understanding of, and support for, any new law. 

12. We note that most ‘protected characteristics’ are defined neutrally. While this is, of 

course, the   correct approach, any new law should make provisions to ensure that the 

particular groups that are   on the receiving end of most abuse or discrimination are, in fact, 

protected by the law. Any   designation of ‘protected characteristics’ should be accompanied 

by an obligation on the police and/or the Crown Prosecution Service to properly log the 

details of the victim’s protected characteristic. 

Question 15: [The same answer was submitted for CQ2 20] 

8  We support the Law Commission’s recommendation that the law continues to specify 

‘protected characteristics’ (Question 2). The alternative, where any trait could be deemed by 

the police or a court to trigger hate crime/speech prosecutions, would increase uncertainty 

and therefore the ‘chill’ on free speech  

9. We note also that the adage ‘when everyone is special, no-one is special’ may have 

some force in this context. An expanding list of characteristics, not limited to those where 

there is evidence of prevalent discrimination, risks an undesirable expansion of the law that 

will be significantly detrimental to freedom of expression. Therefore, we support a thorough, 

consultative and evidence based approach to the designation of ‘protected characteristics’ 

(Question 3), as set out in paragraph 10 89 of the consultation paper and discussed in 

paragraphs 10.89 to 10.152. 

10  The historic and current discrimination against women is well documented  If the 

purpose of ‘protected characteristics’ and hate crime laws are to protect specific groups who 

have suffered formal and informal discrimination, then clearly women as a group should be 

included  



11. When Parliament comes to legislate on this issue, it should reaffirm the purpose of 

hate crime legislation, addressing the points above. A clear conception of why certain groups 

should be in scope, and others outside of scope, will surely contribute to public 

understanding of, and support for, any new law. 

12. We note that most ‘protected characteristics’ are defined neutrally. While this is, of 

course, the   correct approach, any new law should make provisions to ensure that the 

particular groups that are   on the receiving end of most abuse or discrimination are, in fact, 

protected by the law. Any   designation of ‘protected characteristics’ should be accompanied 

by an obligation on the police and/or the Crown Prosecution Service to properly log the 

details of the victim’s protected characteristic. 

Question 16: [The same answer was submitted for CQ2 20] 

8  We support the Law Commission’s recommendation that the law continues to specify 

‘protected characteristics’ (Question 2). The alternative, where any trait could be deemed by 

the police or a court to trigger hate crime/speech prosecutions, would increase uncertainty 

and therefore the ‘chill’ on free speech  

9. We note also that the adage ‘when everyone is special, no-one is special’ may have 

some force in this context. An expanding list of characteristics, not limited to those where 

there is evidence of prevalent discrimination, risks an undesirable expansion of the law that 

will be significantly detrimental to freedom of expression. Therefore, we support a thorough, 

consultative and evidence based approach to the designation of ‘protected characteristics’ 

(Question 3), as set out in paragraph 10 89 of the consultation paper and discussed in 

paragraphs 10.89 to 10.152. 

10  The historic and current discrimination against women is well documented  If the 

purpose of ‘protected characteristics’ and hate crime laws are to protect specific groups who 

have suffered formal and informal discrimination, then clearly women as a group should be 

included  

11. When Parliament comes to legislate on this issue, it should reaffirm the purpose of 

hate crime legislation, addressing the points above. A clear conception of why certain groups 

should be in scope, and others outside of scope, will surely contribute to public 

understanding of, and support for, any new law. 

12. We note that most ‘protected characteristics’ are defined neutrally. While this is, of 

course, the   correct approach, any new law should make provisions to ensure that the 

particular groups that are   on the receiving end of most abuse or discrimination are, in fact, 

protected by the law. Any   designation of ‘protected characteristics’ should be accompanied 

by an obligation on the police and/or the Crown Prosecution Service to properly log the 

details of the victim’s protected characteristic. 

Question 17: [The same answer was submitted for CQ2 20] 

8  We support the Law Commission’s recommendation that the law continues to specify 

‘protected characteristics’ (Question 2). The alternative, where any trait could be deemed by 

the police or a court to trigger hate crime/speech prosecutions, would increase uncertainty 

and therefore the ‘chill’ on free speech. 

9. We note also that the adage ‘when everyone is special, no-one is special’ may have 

some force in this context  An expanding list of characteristics, not limited to those where 

there is evidence of prevalent discrimination, risks an undesirable expansion of the law that 

will be significantly detrimental to freedom of expression. Therefore, we support a thorough, 



consultative and evidence-based approach to the designation of ‘protected characteristics’ 

(Question 3), as set out in paragraph 10.89 of the consultation paper and discussed in 

paragraphs 10 89 to 10 152  

10. The historic and current discrimination against women is well documented. If the 

purpose of ‘protected characteristics’ and hate crime laws are to protect specific groups who 

have suffered formal and informal discrimination, then clearly women as a group should be 

included. 

11. When Parliament comes to legislate on this issue, it should reaffirm the purpose of 

hate crime legislation, addressing the points above  A clear conception of why certain groups 

should be in scope, and others outside of scope, will surely contribute to public 

understanding of, and support for, any new law  

12  We note that most ‘protected characteristics’ are defined neutrally  While this is, of 

course, the   correct approach, any new law should make provisions to ensure that the 

particular groups that are   on the receiving end of most abuse or discrimination are, in fact, 

protected by the law  Any   designation of ‘protected characteristics’ should be accompanied 

by an obligation on the police and/or the Crown Prosecution Service to properly log the 

details of the victim’s protected characteristic  

Question 18: [The same answer was submitted for CQ2-20] 

8. We support the Law Commission’s recommendation that the law continues to specify 

‘protected characteristics’ (Question 2)  The alternative, where any trait could be deemed by 

the police or a court to trigger hate crime/speech prosecutions, would increase uncertainty 

and therefore the ‘chill’ on free speech. 

9  We note also that the adage ‘when everyone is special, no-one is special’ may have 

some force in this context. An expanding list of characteristics, not limited to those where 

there is evidence of prevalent discrimination, risks an undesirable expansion of the law that 

will be significantly detrimental to freedom of expression  Therefore, we support a thorough, 

consultative and evidence-based approach to the designation of ‘protected characteristics’ 

(Question 3), as set out in paragraph 10.89 of the consultation paper and discussed in 

paragraphs 10 89 to 10 152  

10. The historic and current discrimination against women is well documented. If the 

purpose of ‘protected characteristics’ and hate crime laws are to protect specific groups who 

have suffered formal and informal discrimination, then clearly women as a group should be 

included. 

11. When Parliament comes to legislate on this issue, it should reaffirm the purpose of 

hate crime legislation, addressing the points above  A clear conception of why certain groups 

should be in scope, and others outside of scope, will surely contribute to public 

understanding of, and support for, any new law  

12  We note that most ‘protected characteristics’ are defined neutrally  While this is, of 

course, the   correct approach, any new law should make provisions to ensure that the 

particular groups that are   on the receiving end of most abuse or discrimination are, in fact, 

protected by the law  Any   designation of ‘protected characteristics’ should be accompanied 

by an obligation on the police and/or the Crown Prosecution Service to properly log the 

details of the victim’s protected characteristic  

Question 19: [The same answer was submitted for CQ2-20] 



8. We support the Law Commission’s recommendation that the law continues to specify 

‘protected characteristics’ (Question 2). The alternative, where any trait could be deemed by 

the police or a court to trigger hate crime/speech prosecutions, would increase uncertainty 

and therefore the ‘chill’ on free speech. 

9. We note also that the adage ‘when everyone is special, no-one is special’ may have 

some force in this context  An expanding list of characteristics, not limited to those where 

there is evidence of prevalent discrimination, risks an undesirable expansion of the law that 

will be significantly detrimental to freedom of expression. Therefore, we support a thorough, 

consultative and evidence based approach to the designation of ‘protected characteristics’ 

(Question 3), as set out in paragraph 10.89 of the consultation paper and discussed in 

paragraphs 10 89 to 10 152  

10  The historic and current discrimination against women is well documented  If the 

purpose of ‘protected characteristics’ and hate crime laws are to protect specific groups who 

have suffered formal and informal discrimination, then clearly women as a group should be 

included. 

11. When Parliament comes to legislate on this issue, it should reaffirm the purpose of 

hate crime legislation, addressing the points above  A clear conception of why certain groups 

should be in scope, and others outside of scope, will surely contribute to public 

understanding of, and support for, any new law. 

12  We note that most ‘protected characteristics’ are defined neutrally  While this is, of 

course, the   correct approach, any new law should make provisions to ensure that the 

particular groups that are   on the receiving end of most abuse or discrimination are, in fact, 

protected by the law  Any   designation of ‘protected characteristics’ should be accompanied 

by an obligation on the police and/or the Crown Prosecution Service to properly log the 

details of the victim’s protected characteristic. 

Question 20: [The same answer was submitted for CQ2 20] 

8. We support the Law Commission’s recommendation that the law continues to specify 

‘protected characteristics’ (Question 2). The alternative, where any trait could be deemed by 

the police or a court to trigger hate crime/speech prosecutions, would increase uncertainty 

and therefore the ‘chill’ on free speech. 

9. We note also that the adage ‘when everyone is special, no-one is special’ may have 

some force in this context  An expanding list of characteristics, not limited to those where 

there is evidence of prevalent discrimination, risks an undesirable expansion of the law that 

will be significantly detrimental to freedom of expression. Therefore, we support a thorough, 

consultative and evidence based approach to the designation of ‘protected characteristics’ 

(Question 3), as set out in paragraph 10.89 of the consultation paper and discussed in 

paragraphs 10 89 to 10 152  

10  The historic and current discrimination against women is well documented  If the 

purpose of ‘protected characteristics’ and hate crime laws are to protect specific groups who 

have suffered formal and informal discrimination, then clearly women as a group should be 

included. 

11. When Parliament comes to legislate on this issue, it should reaffirm the purpose of 

hate crime legislation, addressing the points above  A clear conception of why certain groups 

should be in scope, and others outside of scope, will surely contribute to public 

understanding of, and support for, any new law. 



12. We note that most ‘protected characteristics’ are defined neutrally. While this is, of 

course, the   correct approach, any new law should make provisions to ensure that the 

particular groups that are   on the receiving end of most abuse or discrimination are, in fact, 

protected by the law. Any   designation of ‘protected characteristics’ should be accompanied 

by an obligation on the police and/or the Crown Prosecution Service to properly log the 

details of the victim’s protected characteristic  

Question 21: Not Answered 

Expand: [The same answer was submitted for CQ21 39] 

13  We acknowledge that the concept of ‘aggravating factors’ is well established in the 

criminal law. In some cases, the aggravation is identified by additional behaviours or actions 

surrounding the offence (for example, the use of a weapon; repeat offending; or co-

ordination with a criminal gang)  In other cases, the aggravation is identified as a mental 

element at the time of the offence, in addition to the mens rea of intent or recklessness 

element of the crime  

14  For hate crime, the aggravation always takes on this additional mental element  The 

law is essentially punishing an additional thought or a belief that is distinct from mere intent. 

Moreover, adducing evidence for this belief will very often involve consideration of an 

offender’s past words. As such, it engages Article 10. A Hate Crime Act would be an 

opportunity for parliament to re  consider and re-affirm the principles which underly the 

creation of aggravated offences  We would urge the law in this area is drawn very narrowly  

15. Question 27 asks whether ‘aggravated versions of communications offences with an 

increased maximum penalty [should] be introduced…’ We disagree with this proposal 

because the actus reus of such offences is often determined by a written or verbal assault 

on a protected characteristic. In such cases, the protection that society affords marginalised 

groups lies in the fact that abusive epithets are within the scope of the conduct element. This 

is no need for additional protections by prosecuting an ‘aggravated’ version of the same 

offence. 

Question 22: Not Answered 

Expand: [The same answer was submitted for CQ21 39] 

13. We acknowledge that the concept of ‘aggravating factors’ is well established in the 

criminal law. In some cases, the aggravation is identified by additional behaviours or actions 

surrounding the offence (for example, the use of a weapon; repeat offending; or co-

ordination with a criminal gang). In other cases, the aggravation is identified as a mental 

element at the time of the offence, in addition to the mens rea of intent or recklessness 

element of the crime  

14. For hate crime, the aggravation always takes on this additional mental element. The 

law is essentially punishing an additional thought or a belief that is distinct from mere intent. 

Moreover, adducing evidence for this belief will very often involve consideration of an 

offender’s past words. As such, it engages Article 10. A Hate Crime Act would be an 

opportunity for parliament to re  consider and re-affirm the principles which underly the 

creation of aggravated offences. We would urge the law in this area is drawn very narrowly. 

15. Question 27 asks whether ‘aggravated versions of communications offences with an 

increased maximum penalty [should] be introduced ’ We disagree with this proposal 

because the actus reus of such offences is often determined by a written or verbal assault 

on a protected characteristic. In such cases, the protection that society affords marginalised 



groups lies in the fact that abusive epithets are within the scope of the conduct element. This 

is no need for additional protections by prosecuting an ‘aggravated’ version of the same 

offence  

Question 23: [The same answer was submitted for CQ21-39] 

13. We acknowledge that the concept of ‘aggravating factors’ is well established in the 

criminal law  In some cases, the aggravation is identified by additional behaviours or actions 

surrounding the offence (for example, the use of a weapon; repeat offending; or co-

ordination with a criminal gang). In other cases, the aggravation is identified as a mental 

element at the time of the offence, in addition to the mens rea of intent or recklessness 

element of the crime. 

14. For hate crime, the aggravation always takes on this additional mental element. The 

law is essentially punishing an additional thought or a belief that is distinct from mere intent  

Moreover, adducing evidence for this belief will very often involve consideration of an 

offender’s past words. As such, it engages Article 10. A Hate Crime Act would be an 

opportunity for parliament to re  consider and re-affirm the principles which underly the 

creation of aggravated offences. We would urge the law in this area is drawn very narrowly. 

15. Question 27 asks whether ‘aggravated versions of communications offences with an 

increased maximum penalty [should] be introduced…’ We disagree with this proposal 

because the actus reus of such offences is often determined by a written or verbal assault 

on a protected characteristic  In such cases, the protection that society affords marginalised 

groups lies in the fact that abusive epithets are within the scope of the conduct element  This 

is no need for additional protections by prosecuting an ‘aggravated’ version of the same 

offence  

Question 24: Not Answered 

Expand: [The same answer was submitted for CQ21 39] 

13  We acknowledge that the concept of ‘aggravating factors’ is well established in the 

criminal law. In some cases, the aggravation is identified by additional behaviours or actions 

surrounding the offence (for example, the use of a weapon; repeat offending; or co-

ordination with a criminal gang)  In other cases, the aggravation is identified as a mental 

element at the time of the offence, in addition to the mens rea of intent or recklessness 

element of the crime  

14  For hate crime, the aggravation always takes on this additional mental element  The 

law is essentially punishing an additional thought or a belief that is distinct from mere intent. 

Moreover, adducing evidence for this belief will very often involve consideration of an 

offender’s past words  As such, it engages Article 10  A Hate Crime Act would be an 

opportunity for parliament to re- consider and re-affirm the principles which underly the 

creation of aggravated offences  We would urge the law in this area is drawn very narrowly  

15  Question 27 asks whether ‘aggravated versions of communications offences with an 

increased maximum penalty [should] be introduced…’ We disagree with this proposal 

because the actus reus of such offences is often determined by a written or verbal assault 

on a protected characteristic  In such cases, the protection that society affords marginalised 

groups lies in the fact that abusive epithets are within the scope of the conduct element. This 

is no need for additional protections by prosecuting an ‘aggravated’ version of the same 

offence. 

Question 25: Not Answered 



Expand: [The same answer was submitted for CQ21-39] 

13. We acknowledge that the concept of ‘aggravating factors’ is well established in the 

criminal law  In some cases, the aggravation is identified by additional behaviours or actions 

surrounding the offence (for example, the use of a weapon; repeat offending; or co-

ordination with a criminal gang). In other cases, the aggravation is identified as a mental 

element at the time of the offence, in addition to the mens rea of intent or recklessness 

element of the crime. 

14. For hate crime, the aggravation always takes on this additional mental element. The 

law is essentially punishing an additional thought or a belief that is distinct from mere intent  

Moreover, adducing evidence for this belief will very often involve consideration of an 

offender’s past words. As such, it engages Article 10. A Hate Crime Act would be an 

opportunity for parliament to re  consider and re-affirm the principles which underly the 

creation of aggravated offences. We would urge the law in this area is drawn very narrowly. 

15. Question 27 asks whether ‘aggravated versions of communications offences with an 

increased maximum penalty [should] be introduced ’ We disagree with this proposal 

because the actus reus of such offences is often determined by a written or verbal assault 

on a protected characteristic  In such cases, the protection that society affords marginalised 

groups lies in the fact that abusive epithets are within the scope of the conduct element  This 

is no need for additional protections by prosecuting an ‘aggravated’ version of the same 

offence  

Question 26: Not Answered 

Expand: [The same answer was submitted for CQ21 39] 

13  We acknowledge that the concept of ‘aggravating factors’ is well established in the 

criminal law. In some cases, the aggravation is identified by additional behaviours or actions 

surrounding the offence (for example, the use of a weapon; repeat offending; or co-

ordination with a criminal gang)  In other cases, the aggravation is identified as a mental 

element at the time of the offence, in addition to the mens rea of intent or recklessness 

element of the crime  

14  For hate crime, the aggravation always takes on this additional mental element  The 

law is essentially punishing an additional thought or a belief that is distinct from mere intent. 

Moreover, adducing evidence for this belief will very often involve consideration of an 

offender’s past words  As such, it engages Article 10  A Hate Crime Act would be an 

opportunity for parliament to re- consider and re-affirm the principles which underly the 

creation of aggravated offences  We would urge the law in this area is drawn very narrowly  

15  Question 27 asks whether ‘aggravated versions of communications offences with an 

increased maximum penalty [should] be introduced…’ We disagree with this proposal 

because the actus reus of such offences is often determined by a written or verbal assault 

on a protected characteristic  In such cases, the protection that society affords marginalised 

groups lies in the fact that abusive epithets are within the scope of the conduct element. This 

is no need for additional protections by prosecuting an ‘aggravated’ version of the same 

offence. 

Question 27: No 

Expand: [The same answer was submitted for CQ21 39] 



13. We acknowledge that the concept of ‘aggravating factors’ is well established in the 

criminal law. In some cases, the aggravation is identified by additional behaviours or actions 

surrounding the offence (for example, the use of a weapon; repeat offending; or co-

ordination with a criminal gang). In other cases, the aggravation is identified as a mental 

element at the time of the offence, in addition to the mens rea of intent or recklessness 

element of the crime  

14. For hate crime, the aggravation always takes on this additional mental element. The 

law is essentially punishing an additional thought or a belief that is distinct from mere intent. 

Moreover, adducing evidence for this belief will very often involve consideration of an 

offender’s past words. As such, it engages Article 10. A Hate Crime Act would be an 

opportunity for parliament to re  consider and re-affirm the principles which underly the 

creation of aggravated offences  We would urge the law in this area is drawn very narrowly  

15. Question 27 asks whether ‘aggravated versions of communications offences with an 

increased maximum penalty [should] be introduced…’ We disagree with this proposal 

because the actus reus of such offences is often determined by a written or verbal assault 

on a protected characteristic. In such cases, the protection that society affords marginalised 

groups lies in the fact that abusive epithets are within the scope of the conduct element  This 

is no need for additional protections by prosecuting an ‘aggravated’ version of the same 

offence. 

Question 28: Not Answered 

Expand: [The same answer was submitted for CQ21-39] 

13. We acknowledge that the concept of ‘aggravating factors’ is well established in the 

criminal law  In some cases, the aggravation is identified by additional behaviours or actions 

surrounding the offence (for example, the use of a weapon; repeat offending; or co-

ordination with a criminal gang). In other cases, the aggravation is identified as a mental 

element at the time of the offence, in addition to the mens rea of intent or recklessness 

element of the crime. 

14. For hate crime, the aggravation always takes on this additional mental element. The 

law is essentially punishing an additional thought or a belief that is distinct from mere intent  

Moreover, adducing evidence for this belief will very often involve consideration of an 

offender’s past words. As such, it engages Article 10. A Hate Crime Act would be an 

opportunity for parliament to re  consider and re-affirm the principles which underly the 

creation of aggravated offences. We would urge the law in this area is drawn very narrowly. 

15. Question 27 asks whether ‘aggravated versions of communications offences with an 

increased maximum penalty [should] be introduced ’ We disagree with this proposal 

because the actus reus of such offences is often determined by a written or verbal assault 

on a protected characteristic. In such cases, the protection that society affords marginalised 

groups lies in the fact that abusive epithets are within the scope of the conduct element  This 

is no need for additional protections by prosecuting an ‘aggravated’ version of the same 

offence  

Question 29: Not Answered 

Expand: [The same answer was submitted for CQ21 39] 

13  We acknowledge that the concept of ‘aggravating factors’ is well established in the 

criminal law. In some cases, the aggravation is identified by additional behaviours or actions 

surrounding the offence (for example, the use of a weapon; repeat offending; or co-



ordination with a criminal gang). In other cases, the aggravation is identified as a mental 

element at the time of the offence, in addition to the mens rea of intent or recklessness 

element of the crime  

14. For hate crime, the aggravation always takes on this additional mental element. The 

law is essentially punishing an additional thought or a belief that is distinct from mere intent. 

Moreover, adducing evidence for this belief will very often involve consideration of an 

offender’s past words. As such, it engages Article 10. A Hate Crime Act would be an 

opportunity for parliament to re  consider and re-affirm the principles which underly the 

creation of aggravated offences  We would urge the law in this area is drawn very narrowly  

15. Question 27 asks whether ‘aggravated versions of communications offences with an 

increased maximum penalty [should] be introduced…’ We disagree with this proposal 

because the actus reus of such offences is often determined by a written or verbal assault 

on a protected characteristic. In such cases, the protection that society affords marginalised 

groups lies in the fact that abusive epithets are within the scope of the conduct element. This 

is no need for additional protections by prosecuting an ‘aggravated’ version of the same 

offence. 

Question 30: [The same answer was submitted for CQ21 39] 

13. We acknowledge that the concept of ‘aggravating factors’ is well established in the 

criminal law. In some cases, the aggravation is identified by additional behaviours or actions 

surrounding the offence (for example, the use of a weapon; repeat offending; or co-

ordination with a criminal gang)  In other cases, the aggravation is identified as a mental 

element at the time of the offence, in addition to the mens rea of intent or recklessness 

element of the crime  

14. For hate crime, the aggravation always takes on this additional mental element. The 

law is essentially punishing an additional thought or a belief that is distinct from mere intent. 

Moreover, adducing evidence for this belief will very often involve consideration of an 

offender’s past words. As such, it engages Article 10. A Hate Crime Act would be an 

opportunity for parliament to re  consider and re-affirm the principles which underly the 

creation of aggravated offences  We would urge the law in this area is drawn very narrowly  

15. Question 27 asks whether ‘aggravated versions of communications offences with an 

increased maximum penalty [should] be introduced…’ We disagree with this proposal 

because the actus reus of such offences is often determined by a written or verbal assault 

on a protected characteristic. In such cases, the protection that society affords marginalised 

groups lies in the fact that abusive epithets are within the scope of the conduct element. This 

is no need for additional protections by prosecuting an ‘aggravated’ version of the same 

offence. 

Question 31: Not Answered 

Expand: [The same answer was submitted for CQ21-39] 

13. We acknowledge that the concept of ‘aggravating factors’ is well established in the 

criminal law  In some cases, the aggravation is identified by additional behaviours or actions 

surrounding the offence (for example, the use of a weapon; repeat offending; or co-

ordination with a criminal gang). In other cases, the aggravation is identified as a mental 

element at the time of the offence, in addition to the mens rea of intent or recklessness 

element of the crime. 



14. For hate crime, the aggravation always takes on this additional mental element. The 

law is essentially punishing an additional thought or a belief that is distinct from mere intent. 

Moreover, adducing evidence for this belief will very often involve consideration of an 

offender’s past words. As such, it engages Article 10. A Hate Crime Act would be an 

opportunity for parliament to re  consider and re-affirm the principles which underly the 

creation of aggravated offences  We would urge the law in this area is drawn very narrowly  

15. Question 27 asks whether ‘aggravated versions of communications offences with an 

increased maximum penalty [should] be introduced…’ We disagree with this proposal 

because the actus reus of such offences is often determined by a written or verbal assault 

on a protected characteristic. In such cases, the protection that society affords marginalised 

groups lies in the fact that abusive epithets are within the scope of the conduct element. This 

is no need for additional protections by prosecuting an ‘aggravated’ version of the same 

offence. 

Question 32: [The same answer was submitted for CQ21 39] 

13  We acknowledge that the concept of ‘aggravating factors’ is well established in the 

criminal law. In some cases, the aggravation is identified by additional behaviours or actions 

surrounding the offence (for example, the use of a weapon; repeat offending; or co-

ordination with a criminal gang)  In other cases, the aggravation is identified as a mental 

element at the time of the offence, in addition to the mens rea of intent or recklessness 

element of the crime  

14  For hate crime, the aggravation always takes on this additional mental element  The 

law is essentially punishing an additional thought or a belief that is distinct from mere intent. 

Moreover, adducing evidence for this belief will very often involve consideration of an 

offender’s past words. As such, it engages Article 10. A Hate Crime Act would be an 

opportunity for parliament to re  consider and re-affirm the principles which underly the 

creation of aggravated offences  We would urge the law in this area is drawn very narrowly  

15. Question 27 asks whether ‘aggravated versions of communications offences with an 

increased maximum penalty [should] be introduced…’ We disagree with this proposal 

because the actus reus of such offences is often determined by a written or verbal assault 

on a protected characteristic. In such cases, the protection that society affords marginalised 

groups lies in the fact that abusive epithets are within the scope of the conduct element. This 

is no need for additional protections by prosecuting an ‘aggravated’ version of the same 

offence. 

Question 33: [The same answer was submitted for CQ21 39] 

13  We acknowledge that the concept of ‘aggravating factors’ is well established in the 

criminal law. In some cases, the aggravation is identified by additional behaviours or actions 

surrounding the offence (for example, the use of a weapon; repeat offending; or co-

ordination with a criminal gang)  In other cases, the aggravation is identified as a mental 

element at the time of the offence, in addition to the mens rea of intent or recklessness 

element of the crime  

14  For hate crime, the aggravation always takes on this additional mental element  The 

law is essentially punishing an additional thought or a belief that is distinct from mere intent. 

Moreover, adducing evidence for this belief will very often involve consideration of an 

offender’s past words  As such, it engages Article 10  A Hate Crime Act would be an 

opportunity for parliament to re  consider and re-affirm the principles which underly the 

creation of aggravated offences  We would urge the law in this area is drawn very narrowly  



15. Question 27 asks whether ‘aggravated versions of communications offences with an 

increased maximum penalty [should] be introduced…’ We disagree with this proposal 

because the actus reus of such offences is often determined by a written or verbal assault 

on a protected characteristic. In such cases, the protection that society affords marginalised 

groups lies in the fact that abusive epithets are within the scope of the conduct element. This 

is no need for additional protections by prosecuting an ‘aggravated’ version of the same 

offence. 

Question 34: [The same answer was submitted for CQ21 39] 

13  We acknowledge that the concept of ‘aggravating factors’ is well established in the 

criminal law. In some cases, the aggravation is identified by additional behaviours or actions 

surrounding the offence (for example, the use of a weapon; repeat offending; or co-

ordination with a criminal gang)  In other cases, the aggravation is identified as a mental 

element at the time of the offence, in addition to the mens rea of intent or recklessness 

element of the crime  

14  For hate crime, the aggravation always takes on this additional mental element  The 

law is essentially punishing an additional thought or a belief that is distinct from mere intent. 

Moreover, adducing evidence for this belief will very often involve consideration of an 

offender’s past words  As such, it engages Article 10  A Hate Crime Act would be an 

opportunity for parliament to re  consider and re-affirm the principles which underly the 

creation of aggravated offences  We would urge the law in this area is drawn very narrowly  

15  Question 27 asks whether ‘aggravated versions of communications offences with an 

increased maximum penalty [should] be introduced…’ We disagree with this proposal 

because the actus reus of such offences is often determined by a written or verbal assault 

on a protected characteristic. In such cases, the protection that society affords marginalised 

groups lies in the fact that abusive epithets are within the scope of the conduct element. This 

is no need for additional protections by prosecuting an ‘aggravated’ version of the same 

offence. 

Question 35: [The same answer was submitted for CQ21 39] 

13  We acknowledge that the concept of ‘aggravating factors’ is well established in the 

criminal law. In some cases, the aggravation is identified by additional behaviours or actions 

surrounding the offence (for example, the use of a weapon; repeat offending; or co-

ordination with a criminal gang)  In other cases, the aggravation is identified as a mental 

element at the time of the offence, in addition to the mens rea of intent or recklessness 

element of the crime  

14  For hate crime, the aggravation always takes on this additional mental element  The 

law is essentially punishing an additional thought or a belief that is distinct from mere intent. 

Moreover, adducing evidence for this belief will very often involve consideration of an 

offender’s past words  As such, it engages Article 10  A Hate Crime Act would be an 

opportunity for parliament to re  consider and re-affirm the principles which underly the 

creation of aggravated offences  We would urge the law in this area is drawn very narrowly  

15  Question 27 asks whether ‘aggravated versions of communications offences with an 

increased maximum penalty [should] be introduced…’ We disagree with this proposal 

because the actus reus of such offences is often determined by a written or verbal assault 

on a protected characteristic  In such cases, the protection that society affords marginalised 

groups lies in the fact that abusive epithets are within the scope of the conduct element. This 



is no need for additional protections by prosecuting an ‘aggravated’ version of the same 

offence. 

Question 36: Not Answered 

Expand: [The same answer was submitted for CQ21-39] 

13. We acknowledge that the concept of ‘aggravating factors’ is well established in the 

criminal law  In some cases, the aggravation is identified by additional behaviours or actions 

surrounding the offence (for example, the use of a weapon; repeat offending; or co-

ordination with a criminal gang). In other cases, the aggravation is identified as a mental 

element at the time of the offence, in addition to the mens rea of intent or recklessness 

element of the crime. 

14. For hate crime, the aggravation always takes on this additional mental element. The 

law is essentially punishing an additional thought or a belief that is distinct from mere intent  

Moreover, adducing evidence for this belief will very often involve consideration of an 

offender’s past words  As such, it engages Article 10  A Hate Crime Act would be an 

opportunity for parliament to re  consider and re-affirm the principles which underly the 

creation of aggravated offences. We would urge the law in this area is drawn very narrowly. 

15  Question 27 asks whether ‘aggravated versions of communications offences with an 

increased maximum penalty [should] be introduced ’ We disagree with this proposal 

because the actus reus of such offences is often determined by a written or verbal assault 

on a protected characteristic  In such cases, the protection that society affords marginalised 

groups lies in the fact that abusive epithets are within the scope of the conduct element. This 

is no need for additional protections by prosecuting an ‘aggravated’ version of the same 

offence  

Question 37: Not Answered 

Expand: [The same answer was submitted for CQ21 39] 

13  We acknowledge that the concept of ‘aggravating factors’ is well established in the 

criminal law. In some cases, the aggravation is identified by additional behaviours or actions 

surrounding the offence (for example, the use of a weapon; repeat offending; or co-

ordination with a criminal gang)  In other cases, the aggravation is identified as a mental 

element at the time of the offence, in addition to the mens rea of intent or recklessness 

element of the crime  

14  For hate crime, the aggravation always takes on this additional mental element  The 

law is essentially punishing an additional thought or a belief that is distinct from mere intent. 

Moreover, adducing evidence for this belief will very often involve consideration of an 

offender’s past words  As such, it engages Article 10  A Hate Crime Act would be an 

opportunity for parliament to re  consider and re-affirm the principles which underly the 

creation of aggravated offences  We would urge the law in this area is drawn very narrowly  

15  Question 27 asks whether ‘aggravated versions of communications offences with an 

increased maximum penalty [should] be introduced…’ We disagree with this proposal 

because the actus reus of such offences is often determined by a written or verbal assault 

on a protected characteristic  In such cases, the protection that society affords marginalised 

groups lies in the fact that abusive epithets are within the scope of the conduct element. This 

is no need for additional protections by prosecuting an ‘aggravated’ version of the same 

offence. 



Question 38 Part 1: [The same answer was submitted for CQ21-39] 

13. We acknowledge that the concept of ‘aggravating factors’ is well established in the 

criminal law  In some cases, the aggravation is identified by additional behaviours or actions 

surrounding the offence (for example, the use of a weapon; repeat offending; or co-

ordination with a criminal gang). In other cases, the aggravation is identified as a mental 

element at the time of the offence, in addition to the mens rea of intent or recklessness 

element of the crime. 

14. For hate crime, the aggravation always takes on this additional mental element. The 

law is essentially punishing an additional thought or a belief that is distinct from mere intent  

Moreover, adducing evidence for this belief will very often involve consideration of an 

offender’s past words. As such, it engages Article 10. A Hate Crime Act would be an 

opportunity for parliament to re  consider and re-affirm the principles which underly the 

creation of aggravated offences. We would urge the law in this area is drawn very narrowly. 

15. Question 27 asks whether ‘aggravated versions of communications offences with an 

increased maximum penalty [should] be introduced ’ We disagree with this proposal 

because the actus reus of such offences is often determined by a written or verbal assault 

on a protected characteristic  In such cases, the protection that society affords marginalised 

groups lies in the fact that abusive epithets are within the scope of the conduct element  This 

is no need for additional protections by prosecuting an ‘aggravated’ version of the same 

offence  

Question 38 Part 2:  

Question 39: Not Answered 

Expand: [The same answer was submitted for CQ21 39] 

13. We acknowledge that the concept of ‘aggravating factors’ is well established in the 

criminal law. In some cases, the aggravation is identified by additional behaviours or actions 

surrounding the offence (for example, the use of a weapon; repeat offending; or co-

ordination with a criminal gang). In other cases, the aggravation is identified as a mental 

element at the time of the offence, in addition to the mens rea of intent or recklessness 

element of the crime  

14. For hate crime, the aggravation always takes on this additional mental element. The 

law is essentially punishing an additional thought or a belief that is distinct from mere intent. 

Moreover, adducing evidence for this belief will very often involve consideration of an 

offender’s past words. As such, it engages Article 10. A Hate Crime Act would be an 

opportunity for parliament to re  consider and re-affirm the principles which underly the 

creation of aggravated offences  We would urge the law in this area is drawn very narrowly  

15. Question 27 asks whether ‘aggravated versions of communications offences with an 

increased maximum penalty [should] be introduced…’ We disagree with this proposal 

because the actus reus of such offences is often determined by a written or verbal assault 

on a protected characteristic. In such cases, the protection that society affords marginalised 

groups lies in the fact that abusive epithets are within the scope of the conduct element  This 

is no need for additional protections by prosecuting an ‘aggravated’ version of the same 

offence. 

Question 40: Yes 



Expand: 16. The consultation paper suggests (at para 1.25) that hate speech laws do not 

amount to ‘thought crime,’ because the offences involve a conduct element as well as a 

mental element; and that in any case, many other types of crime require a mental element 

(mens rea) to be made out. However, the consultation paper also notes (at paragraph 18.3) 

that the conduct element of existing hate speech offences (Public Order Act 1986 c.64, 

ss 18-23 and ss 29B-29G) amounts to inspiring thoughts in others that are themselves legal  

This might be described as ‘thought crime by proxy.’ It is therefore problematic and certainly 

engages Article 9 and Article 10 rights  

17  Any laws regulating hate speech must be compliant with the ECHR provisions in 

Article 9(2) and Article 10(2). They should be drawn narrowly enough so that any 

infringements on rights of belief and expression are limited, proportional, and linked directly 

to harms that can be identified 

and evidenced. 

18. The ultimate purpose of hate speech laws is to change attitudes. The criminal law is 

an imprecise and limited tool for such a task  It should be affirmed, therefore, that other 

policy levers  such as educational, artistic and cultural interventions  must be preferred. 

19. Indeed, English PEN’s programme of work takes exactly this approach. The PEN 

International Charter commits our members to promote ‘good understanding and mutual 

respect between nations and people’ and to ‘dispel all hatreds and to champion the ideal of 

one humanity ’ Through our events, campaigns and programmes, we promote empathy and 

understanding between people of 

different backgrounds. 

20  Such long term work may seem unattractive compared to the ‘quick fix’ of the 

criminal law, but we believe it is far more effective in the long term. We would consider the 

publication of any Hate   Crimes Bill that was not accompanied by an associated long term  

social and  education  strategy, to  be incomplete  This is, of course, a matter for 

Government, rather than the Law Commission. 

21. With those significant reservations, and on the assumption that some form of ‘stirring 

up’ offence 

  

will continue to exist in the criminal law, we support most of the proposed reforms. The 

rationale for standardising the ‘stirring up’ offences to apply to any kind of published material 

(Question 40) is sensible. 

Question 41: Yes 

Expand: Similarly, the proposal of creating a single offence of ‘disseminating inflammatory 

material’ (an amalgamation of ss.19-22 and ss.29C-29F, Question 41) is to be welcomed. As 

described above, a simpler law is likely, ceteris paribus, to reduce the ‘chill’ on free speech  

22  We also support the implied abolition of ‘possession’ offences currently provided for 

at s.23 and s.29G (and if the Commission did not intend to imply this at paragraphs 18.88 to 

18 92, we would recommend this reform in any case)  The conduct element should always 

entail actual dissemination to others, and should not capture mere ‘possession with intent to 

disseminate.’ This is because inflammatory material is similar to defamatory material, in that 

the harm (whatever it may be) only occurs when the material is disseminated/published  



Inflammatory material that is not disseminated is inert and does not cause harm. It should 

not, therefore, be criminalised. 

23  Such a reform would also deliver a tangential but important protection to journalists 

and academics who research radicalisation and extremism, and who may come into 

possession of inflammatory material during the course of their work. If an ‘intent to 

disseminate’ offence is retained, then it must contain a clear exception for such possession 

for academic, journalistic and other public interest activities. 

Question 42: Not Answered 

Expand: 30  We note that the formulation ‘likely to stir up hatred’ is present both in the 

proposed measures relating to innocent dissemination (Question 42) and dissemination 

when direct intent cannot be proven (Question 46). The operation of the law will depend on 

how ‘likely’ is interpreted  If the ‘likely’ bar is set too low, it could mean media companies 

become liable for prosecution when publishing or broadcasting the words of others in news 

reports, or when they publish opinions in op-eds and interviews  

31  The effect of the ‘likely to’ test also rests on what definitions are ascribed to ‘stirring 

up’ and ‘inflammatory’ (see above) which are not adequately defined in the consultation 

document  

32  In keeping with the principle that curbs on freedom of expression can be justified only 

when harm is evidenced, we suggest that the definition of ‘likely to’ be changed to ‘will,’ or 

linked to some other objective standard to which citizens and the Courts may refer  

Question 43 Part 1:  

Question 43 Part 2:  

Question 44:  

Question 45: Other (please expand) 

Question 45 Part 1: 33. Question 45 suggests that ‘where it can be shown that the 

speaker intended to stir up hatred, it should not be necessary to demonstrate that the words 

used were threatening, abusive, or insulting.’ The rationale for this is given in a quote from 

Stop Hate UK (at paragraph 18.178): 

organised groups, such as the far-right  are generally aware of the offences and limit their 

conduct accordingly, so as not to become criminally liable. 

In other words, extremists might use euphemisms or dog whistles to avoid threatening and 

abusive language, and therefore avoid prosecution  

34. We are therefore wary about removing the ‘abusive or threatening’ requirement from 

‘stirring up’ offences. It removes a crucial layer of objectivity from the offence, and risks a 

situation where the police and courts will be required to parse opaque language in the 

search for potentially inflammatory meanings. It will almost certainly lead to absurd 

investigations, where neutral words or symbols are prosecuted or become ‘unsayable,’ only 

because extremist groups have previously uttered them  

35. Similar measures enacted in more authoritarian countries would enable governments 

to stifle legitimate criticism of those in power. There are several international examples of 

states censoring innocuous images (for example, Winnie the Pooh in China,[1] or the eating 

of ice-cream in the public square in Minsk)[2] because of their association with what those 



regimes deem to be ‘extremist.’ In such cases, the situation often degenerates into a kind of 

legal ‘whack-a-mole’, where activists respond to the censoring of one coded phrase or 

symbol by replacing it with another  

36. The British Parliament should not place the police or the Courts in a similar position 

of having to prosecute ostensibly innocuous phrases. Such prosecutions risk creating ‘free 

speech martyrs’ of extremists and undermine public confidence in the law  They also 

encourage the creation and expansion of similar laws in other countries and would hobble 

the ability of the FCDO and British NGOs to oppose such measures  

[1] Stephen McDonnell, ‘Why China censors banned Winnie-the-Pooh’ BBC News, 17 

July 2017 https://www.bbc.co.uk/news/blogs china blog-40627855 

[2] ‘Ice-cream eating, strategic smiling, removing balaclavas and hacking state tv: 

Belarus's brave, funny and inventive 

protestors’ The Alternative UK, 3 October 2020 

https://www thealternative org uk/dailyalternative/2020/10/3/deliberate-smiling in-belarus 

Question 46: Not Answered 

Expand: 30. We note that the formulation ‘likely to stir up hatred’ is present both in the 

proposed measures relating to innocent dissemination (Question 42) and dissemination 

when direct intent cannot be proven (Question 46)  The operation of the law will depend on 

how ‘likely’ is interpreted. If the ‘likely’ bar is set too low, it could mean media companies 

become liable for prosecution when publishing or broadcasting the words of others in news 

reports, or when they publish opinions in op-eds and interviews. 

31. The effect of the ‘likely to’ test also rests on what definitions are ascribed to ‘stirring 

up’ and ‘inflammatory’ (see above) which are not adequately defined in the consultation 

document. 

32. In keeping with the principle that curbs on freedom of expression can be justified only 

when harm is evidenced, we suggest that the definition of ‘likely to’ be changed to ‘will,’ or 

linked to some other objective standard to which citizens and the Courts may refer. 

Question 47: Yes 

Expand: 37  We support the proposal that the word ‘insulting’ should be absent from the 

threshold test in the proposed new offence (Question 47). As confirmed by the European 

Court of Human Rights in Handyside v UK (1976) 1 EHRR 737, freedom of expression 

includes the freedom to ‘offend, shock  or disturb ’ Removing such phrases from the criminal 

law would be in keeping with other recent and proposed reforms, including the amendments 

to the Public Order Act 1986, s.5(1) and s.6(4) that were made through the Crime and 

Courts Act 2013 c 22, s 57; and the Law Commission’s proposals to update the 

Communications Act 2003 s.127 offence. 

Question 47 Part 2: 37  We support the proposal that the word ‘insulting’ should be 

absent from the threshold test in the proposed new offence (Question 47)  As confirmed by 

the European Court of Human Rights in Handyside v UK (1976) 1 EHRR 737, freedom of 

expression includes the freedom to ‘offend, shock  or disturb.’ Removing such phrases from 

the criminal law would be in keeping with other recent and proposed reforms, including the 

amendments to the Public Order Act 1986, s.5(1) and s.6(4) that were made through the 

Crime and Courts Act 2013 c 22, s 57; and the Law Commission’s proposals to update the 

Communications Act 2003 s.127 offence. 



Question 48: Yes 

Expand: 24. As explained above, we are concerned that the concept of ‘stirring up’ is ill

defined  We therefore recommend reform of the law to better protect freedom of expression  

Notwithstanding these reservations, if offences of this kind are to remain (in some form) then 

we do support the inclusion of transgender identity and disability (Question 48) and sex and 

gender (Question 49) as protected characteristics for such offences  We agree that the 

harms suffered by these groups are real and pervasive (paragraph 11.11 and 18.214 to 

18 238)  

Question 49: Yes 

Expand: 24. As explained above, we are concerned that the concept of ‘stirring up’ is ill-

defined. We therefore recommend reform of the law to better protect freedom of expression. 

Notwithstanding these reservations, if offences of this kind are to remain (in some form) then 

we do support the inclusion of transgender identity and disability (Question 48) and sex and 

gender (Question 49) as protected characteristics for such offences. We agree that the 

harms suffered by these groups are real and pervasive (paragraph 11 11 and 18 214 to 

18.238). 

Question 50:  

Question 51: No 

Expand: 41. Question 51 proposes that ‘the current exclusion of words or behaviour used 

in a dwelling from the stirring up offences should be removed ’ We strongly oppose this 

change, for several reasons. 

42. First, hate speech laws have so far been concerned with what takes place in public. 

Indeed, the current offences are set out in the Public Order Act 1986  Removing the 

exclusion of ‘dwellings’ fundamentally changes the nature of the law, from something that 

regulates public behaviour, to something which also regulates private behaviour. This would 

be a disproportionate interference with Article 8 and Article 10 rights  

43. Such a change in the law would have a hugely symbolic effect. It would (rightly) 

attract accusations of illiberalism and allusions to literary dystopias. As such, it will 

undermine public support for the law  

44. Finally, we are deeply concerned that the removal of a ‘dwelling’ exception would 

incentivise police surveillance of private property. We are reminded of how measures 

introduced in the Regulation of Investigatory Powers Act 2000, intended to enable the 

security services to combat terrorism and organised crime, were found to have been 

extensively used by local authorities to gather unrelated information on citizens applying for 

school places[3] or dropping litter [4] 

45. We note the two reasons why the commission has proposed a change to the 

‘dwelling’ exception.     First, because words spoken  in  private  can  then  be  

heard/broadcast  outside  the  dwelling (paragraph 18 250)  However, when such incidents 

have occurred in the past, a prosecution has nevertheless been possible, either: under the 

‘display’ conditions already in s 18 of the Public Order   Act; under s 21 of the Act; or under 

alternative offences (for example, Communications Act 2003 s.127). 

46. Second, the consultation paper notes that the exception could be exploited by 

extremist groups to  hold what are essentially public meetings, in what is legally a private 

space such as a large house (paragraph 18 252)  This could indeed be  described  as  a  



‘loophole.’ However, we  caution  against the law deploying overly broad measures to 

capture certain ‘edge cases’ within the ambit of an offence. Since the proposed offence 

polices words and thoughts, and the  definitions  of  ‘hate,’ ‘stirring up,’ ‘likely to’ and 

‘inflammatory’ are all ambiguous, we believe the law  should  err on  the side of freedom of 

expression in this regard, by  providing  absolute  certainty  that  speech  in  a private 

dwelling lies beyond the reach of hate speech laws  

47. The suggestion that the dwelling exception should be removed prompts questions 

about what ‘success’ looks like for hate crime and ‘stirring up’ offences. Seeking to 

prosecute hate speech in private spaces suggests that the overall aim is to eradicate or (to 

use a political sound-bite) ‘stamp out’ such expression. However, we are sceptical that such 

a complete victory over hate speech can ever be achieved, and we caution against laws that 

reach further into people’s private lives, in order to deliver ever more marginal gains  The 

current law efficiently corrals hate speech into private spaces, where far fewer people can 

listen  This should be considered a success in itself, and going further would be a 

disproportional infringement on rights. 

48. We support the introduction of a ‘private conversation’ defence as outlined in 

paragraph 18 252 of the consultation paper  

[3] Jessica Shepherd, ‘Family win school catchment spying case’ The Guardian, 2 

August 2010 https://www.theguardian.com/education/2010/aug/02/school-catchment spying 

[4] ‘Council 'spying' to be restricted’ BBC News, 17 April 2009 

http://news.bbc.co.uk/1/hi/uk_politics/8003123.stm 

Question 52: Yes 

Expand: 25  However, we support this extension only on the basis that an amended law 

includes sections analogous to s.29J and s.29JA (Question 52). Such clauses are essential 

protections for free speech. Indeed, parliamentarians referred to s.29J as ‘the PEN 

amendment’ when it was added to the Racial and Religious Hatred Bill (see HL Deb, 24 Jan 

2006, Col 1074). Omitting such a provision from any future legislation would represent an 

intolerable expansion of the law. It will likely result in unjust prosecutions, police 

investigations and a significant increase in the ‘chill’ on free speech  The precise wording for 

such clauses would need to be a matter of further consultation and should be debated in 

parliament. 

26  The proposed hate speech offence will apply online as well as offline  It will engage 

the Article 10 rights of millions of individuals on a daily basis. Certainty is therefore essential. 

Citizens should be able to discern clearly in advance whether a particular set of words would 

be criminalised  Ambiguous definitions will cast a disproportionate ‘chill’ on freedom of 

expression, even if specific defences and exemptions are provided for elsewhere in the law. 

27  The practical application of the proposed new offence will therefore depend on the 

definitions of ‘stirring up’ and ‘inflammatory material’ adopted by parliament  Adequate 

definitions  of  such phrases should be written into the statute. 

28  If adequate definitions are not supplied by parliament, then the task of defining these 

terms will be left to the police, the Crown Prosecution Service and the Courts  This process 

will take time and could lead to inconsistencies. Even if adequate definitions are ultimately 

‘discovered’ by the common law, they will not be immediately accessible to individual 

citizens. 



29. We note that the section of the consultation document entitled ‘Defining 

Inflammatory: The Threshold For Criminalisation’ (page 473) does not actually give a clear 

definition of ‘inflammatory ’ However, the term is defined at paragraph 18 5 as material that 

is ‘likely to provoke angry or violent feelings.’ The definition therefore refers not to objective 

qualities of the words themselves, but their effect on the subjective feelings of other people. 

This is highly problematic and likely to cast a chill on freedom of expression  

Question 52 Part 2:  

Question 53:  

Question 54: Yes 

Expand: 49. We support the suggestion (Question 54) that prosecutions should proceed 

with the consent of the Director of Public Prosecutions. While the Attorney General is a law 

officer, they are also an elected political figure  Charging decisions should be made based 

on the public interest, and not be influenced by political pressure or media outrage. 

Question 55 Part 1: 38. English PEN was one of the three organisations that led the 

Libel Reform Campaign 2009 13, which resulted in the Defamation Act 2013 c 26  However, 

we are unsure whether the concept of privilege found in defamation law can be easily 

transposed into the criminal law (Question 55)  In particular, we note that the concepts of 

qualified privilege and peer-review are based on the idea that a  certain statement loses its 

‘sting’ when subjected to a rejoinder or a rebuttal. ‘Qualified privilege’ as defined by the 

Defamation Act 1996 c 31, s 15 requires that a defendant publisher offer a right of reply to a 

claimant if the defence is to be available. Similar concepts could be applied to the  criminal 

law, but broadcast regulatory codes might be a better place to elucidate such exceptions. 

39  Reports that attract ‘absolute privilege’ in defamation claims (parliamentary 

proceedings, judicial proceedings etc) could and should be protected under hate speech 

laws. 

40  We would also support protections for peer-reviewed journals  However, we note that 

nearly seven years after the commencement of the Defamation Act 2013, there have been 

no defamation cases which turned on the s.6 provisions, and therefore no indication of any 

potential pitfalls with the law  Section 6(6) disapplies the privilege where the claimant can 

show malice; an analogous provision in a hypothetical Hate Crime Act would probably be 

required, to prevent the establishment of a peer- reviewed journal for the precise purpose of 

disseminating inflammatory material  

Question 55 Part 2: 38. English PEN was one of the three organisations that led the 

Libel Reform Campaign 2009 13, which resulted in the Defamation Act 2013 c.26. However, 

we are unsure whether the concept of privilege found in defamation law can be easily 

transposed into the criminal law (Question 55). In particular, we note that the concepts of 

qualified privilege and peer-review are based on the idea that a  certain statement loses its 

‘sting’ when subjected to a rejoinder or a rebuttal  ‘Qualified privilege’ as defined by the 

Defamation Act 1996 c.31, s.15 requires that a defendant publisher offer a right of reply to a 

claimant if the defence is to be available. Similar concepts could be applied to the  criminal 

law, but broadcast regulatory codes might be a better place to elucidate such exceptions. 

39. Reports that attract ‘absolute privilege’ in defamation claims (parliamentary 

proceedings, judicial proceedings etc) could and should be protected under hate speech 

laws. 



40. We would also support protections for peer-reviewed journals. However, we note that 

nearly seven years after the commencement of the Defamation Act 2013, there have been 

no defamation cases which turned on the s 6 provisions, and therefore no indication of any 

potential pitfalls with the law. Section 6(6) disapplies the privilege where the claimant can 

show malice; an analogous provision in a hypothetical Hate Crime Act would probably be 

required, to prevent the establishment of a peer- reviewed journal for the precise purpose of 

disseminating inflammatory material. 

Question 56: Not Answered 

Expand:  

Question 57: Not Answered 

Expand:  

Question 57 Part 2:  

Question 58:  

Question 59:  

Question 60:  

Question 61:  

Question 62: 50. There is merit to this proposal. The consultation paper describes how 

the existence of a Hate Crime Commissioner might ensure that victims are represented and 

that prosecutions do take place. However, we think that a commissioner could also fulfil a 

valuable public role in reducing the chill on freedom of expression, by leading a public 

discussion about what is and what is not legally considered hate speech. 

51. There are two aspects of the current law which contribute to the chill, and which are 

not easily fixed through legislation  The first is that the limits of words such as ‘hate,’ ‘stirring 

up,’ ‘likely to’ and ‘inflammatory’ are all defined (and may continue to be defined) through  

judicial  decisions  and guidance developed by the CPS. A dispassionate  analysis  of  the  

law  by  a  legal  expert  might conclude that the hate speech laws are  proportionate  and  

well  balanced.  However,  such  a conclusion would not be known by an individual accused 

of hate speech, or those at the receiving       end of speech that incites hatred. 

52  A related problem is that, due to the ambiguous wording of the current laws, and due 

to the presence of words such as ‘insulting’ and ‘offensive’ in the statutes, political activists 

can report ideological opponents to the police, who are then obliged to investigate. Such 

investigations are usually perceived as something initiated by an overbearing state, rather 

than by fellow citizens. Better awareness of the contours of the Public Order Act, perhaps 

led by a Hate Crimes Commissioner, might debunk misconceptions about the reach of the 

law  

  

53  Another role that a Hate Crime Commissioner could take is that of reminding the 

Government of its wider obligations to tackle hate through methods other than the criminal 

law (for example, by delivering the long term educational and cultural interventions 

mentioned above). The Commissioner might also participate in debates over press and 

broadcasting regulation, recommending measures that discourage hate speech without 

engaging the criminal law. 



54. Crucially, a Hate Crime Commissioner should be the conduit for evidence of the 

nature and extent of the harm caused by hate speech. Such evidence, properly collated, can 

simultaneously justify the measures that curb hate speech, while also making a case that 

other kinds of challenging  expression should be tolerated. A Hate Crime Commissioner 

could also act as a focal point for engagement, input and appeals from NGOs. 

 

Name:  

Name of Organisation:  

Personal/On behalf of the Organisation: Personal response 

Confidentiality Request:  

Question 1: Other (please expand) 

Expand: Questions 1 and 2 raise a number of issues which are perhaps deeper that the 

Law Commission’s brief re hate crimes, but I would like to make some points: 

a): the very fact that we are here considering adding more categories of potential  victims of 

hate crime suggests that this is a task which could have to be repeated at regular intervals. 

In addition to those we have been asked to comment on we could add addicts eg to drugs 

alcohol or gambling   The media does not talk of a “drug community” but those of us who 

work with people in need know that there are friendship and dealership groups which form 

bonds but also can form rivalries.  Indeed drug gangs are at the back of many crimes of 

violence involving the young and some suffer hate violence simply because they are 

vulnerable. Then we can look at children in care – as a former school counsellor I had a 

number of instances of children in care facing hatred, bullying and other problems from 

fellow students who lived in “normal” domestic situations   There are false perceptions about 

children in care and young adults who have been in care in the past, which lead to violence 

and harassment. 

b): if we continue with a specified list of categories for protection it could get complex   Many 

overlap.  We could have an immigrant from Nigeria who is a Muslim and disabled – if subject 

to hate, under what category might action be taken ?  Also as indicated above, some 

protected characteristics would be regarded by most people is innate and fixed at birth or 

else not under the control of the individual; others are totally a matter of personal choice; and 

many could be argued as partly innate or influenced by genetic or other factors  

c):  My conclusion is that it might be better to remove the protected characteristics and see 

hate as an element in the mens rea of existing offences. This might be achieved by a short 

statute on the model of Part 2 of the Serious Crime Act 2007 or an addition to LASPOA 

2012     It is important, as the consultative paper says (1 25), that care is taken not to create 

“thought crimes”, so the hate element needs to be linked to basic offences 

d):  the distinction between aggravated offences and enhanced sentencing is making the 

situation more complex   If hate is linked to specific basic offences such as OAPA 1861 s18 

(or 20 as suggested) then it is surely only necessary to enhance the sentence,  An offence 

already exists & the “hate” element simply creates a situation which is met by more severe 

consequences 

e): In respect of sentences, the conclusion in the Sussex study that many victims of hate 

crime prefer restorative justice to something punitive is worth taking into account. 



So re the relevant questions: 

Question 1  It could be brought into a Hate Act if there is radical change to how the concept 

works, so there is not an extra layer of offences but a simple acceptance of hate of an 

“identifiable social group” on the Victoria State model 

Question 2: No 

Expand: Question 2  this is to perpetuate a continual adding of characteristics which 

increases uncertainty and complication.  Better to dispense with characteristics for a unified 

approach  

Questions 1 and 2 raise a number of issues which are perhaps deeper that the Law 

Commission’s brief re hate crimes, but I would like to make some points: 

a): the very fact that we are here considering adding more categories of potential  victims of 

hate crime suggests that this is a task which could have to be repeated at regular intervals  

In addition to those we have been asked to comment on we could add addicts eg to drugs 

alcohol or gambling.  The media does not talk of a “drug community” but those of us who 

work with people in need know that there are friendship and dealership groups which form 

bonds but also can form rivalries.  Indeed drug gangs are at the back of many crimes of 

violence involving the young and some suffer hate violence simply because they are 

vulnerable  Then we can look at children in care  as a former school counsellor I had a 

number of instances of children in care facing hatred, bullying and other problems from 

fellow students who lived in “normal” domestic situations   There are false perceptions about 

children in care and young adults who have been in care in the past, which lead to violence 

and harassment. 

b): if we continue with a specified list of categories for protection it could get complex   Many 

overlap.  We could have an immigrant from Nigeria who is a Muslim and disabled – if subject 

to hate, under what category might action be taken ?  Also as indicated above, some 

protected characteristics would be regarded by most people is innate and fixed at birth or 

else not under the control of the individual; others are totally a matter of personal choice; and 

many could be argued as partly innate or influenced by genetic or other factors. 

c):  My conclusion is that it might be better to remove the protected characteristics and see 

hate as an element in the mens rea of existing offences. This might be achieved by a short 

statute on the model of Part 2 of the Serious Crime Act 2007 or an addition to LASPOA 

2012     It is important, as the consultative paper says (1 25), that care is taken not to create 

“thought crimes”, so the hate element needs to be linked to basic offences 

d):  the distinction between aggravated offences and enhanced sentencing is making the 

situation more complex   If hate is linked to specific basic offences such as OAPA 1861 s18 

(or 20 as suggested) then it is surely only necessary to enhance the sentence,  An offence 

already exists & the “hate” element simply creates a situation which is met by more severe 

consequences 

e): In respect of sentences, the conclusion in the Sussex study that many victims of hate 

crime prefer restorative justice to something punitive is worth taking into account. 

Question 3: Not Answered 

Expand:  

Question 4:  



Question 5: Not Answered 

Expand:  

Question 6: Yes 

Expand: Question 6  I agree with the suggestion as these are covered under “religion” 

Question 7:  

Question 8: Not Answered 

Question 8 Part 1:  

Question 8 Part 2: Not Answered 

Expand:  

Question 8 Part 3:  

Question 9:  

Question 10:  

Question 11: Not Answered 

Expand: the consultation document requests specific feedback on potential new categories 

of characteristics for protection     I would venture the following thoughts with youth 

mentoring and counselling in mind: 

 a): Gender / sex (chapter 12) : the teenager is facing great personal issues as 

hormonal changes take place and anyone counselling young people, whether in an 

educational on a social environment, will find concerns about bullying, harassment and 

pressurisation based on gender / sex    We would feel that there is a need for such 

protections, especially for girls from not only pressure to undertake sexual acts before they 

are either legally old enough or emotionally ready, but also pressure from various sources to 

try to change gender or act in a sexual way which they are unhappy to do   Social media 

seems to be a particular source of harassment in this area, although I am personally not 

technically competent to offer opinions on how it might be dealt with. Clearly, though, hate 

and anger expressed on social media are repeatedly coming out as significant  

Question 11 Part 2:  

Question 12:  

Question 13: Not Answered 

Expand:  

Question 14: Not Answered 

Expand:  

Question 15:  

Question 16: Age :    the problems of elderly people are highlighted in the consultation 

document but I would suggest that there are problems with young people being bullied, 

abused and subject to hate speech from those older.  Yet again, it seems that girls are more 

subject to this than boys.  So re Question 16, I would suggest that age of any type be 

considered suitable as a protected characteristic  



Question 17: Sex workers:   Counselling and mentoring of young people does involve the 

possibility of talking with someone, frequently a girl from a background of poverty or who has 

been in care, who sees prostitution or some other form of sex work as a way of earning more 

money than universal credit can supply.    They need help and protection and the evidence 

from Chapter 14 of the consultation document suggests that hate crime is common.  

However, there would need to be protections in force so that a mentor or counsellor would 

not be accused of a hate crime if they tried to persuade such a young lady that sex work was 

not the way forward.  So in answer to Question 17, I would suggest that this might be a 

category to include provided that the statutory wording does not make such work legal or 

conflict with the 1959 Street Offences Act etc and that it does not give it such a status that it 

would be considered a hate crime to attempt to persuade someone that such activity was 

ethically wrong or unwise. 

Question 18:  

Question 19: People experiencing homelessness : Until 12 years ago I led a church based 

project supporting the homeless and marginally housed and found that there is a clear 

distinction between those who are technically “homeless” and those who are  rough 

sleepers   Also some who were rough sleepers accepted that life-style as a matter of choice 

or were unable to find even hostel accommodation because of persistent drug or alcohol 

addiction.  I have a great sympathy for the homeless, but while including then as a category 

for protection might have advantages it is far preferable for the government and Parliament 

to initiate measures, whether legal or social, to eliminate this problem altogether.  So re 

Question 19, the homeless need help and assistance, but I am not sure that protection from 

hate is the main issue   Repeal of the Vagrancy Act 1824 might help followed by a hostel 

building programme.  Some of the best provision for the homeless comes from the churches 

 the YMCA hostels and the Salvation Army Lifehouses plus foodbanks and other 

assistance from a myriad of church based outreach projects  

Question 20: Philosophical beliefs :  I would suggest that the definitions of “religion” (see 

Question 5) and the use of the terminology in most of the statutes (eg RRHA 2006 sec 29J) 

is wide enough to include “any other belief system or the beliefs or practices of its 

adherents”.  Of course, humanists might claim that the views they hold come from scientific 

study of logical thinking and not belief, but that is not a view which I understand is widely 

held among philosophical writers and academics   So my response to Question 20 is that 

this is not necessary. 

Question 21: Not Answered 

Expand:  

Question 22: Not Answered 

Expand:  

Question 23: Question 23  within the context of the comments above I would see this as a 

useful step. 

[Comments above:] 

Questions 1 and 2 raise a number of issues which are perhaps deeper that the Law 

Commission’s brief re hate crimes, but I would like to make some points: 

a): the very fact that we are here considering adding more categories of potential  victims of 

hate crime suggests that this is a task which could have to be repeated at regular intervals. 



In addition to those we have been asked to comment on we could add addicts eg to drugs 

alcohol or gambling.  The media does not talk of a “drug community” but those of us who 

work with people in need know that there are friendship and dealership groups which form 

bonds but also can form rivalries.  Indeed drug gangs are at the back of many crimes of 

violence involving the young and some suffer hate violence simply because they are 

vulnerable  Then we can look at children in care  as a former school counsellor I had a 

number of instances of children in care facing hatred, bullying and other problems from 

fellow students who lived in “normal” domestic situations.  There are false perceptions about 

children in care and young adults who have been in care in the past, which lead to violence 

and harassment. 

b): if we continue with a specified list of categories for protection it could get complex.  Many 

overlap   We could have an immigrant from Nigeria who is a Muslim and disabled  if subject 

to hate, under what category might action be taken ?  Also as indicated above, some 

protected characteristics would be regarded by most people is innate and fixed at birth or 

else not under the control of the individual; others are totally a matter of personal choice; and 

many could be argued as partly innate or influenced by genetic or other factors. 

c):  My conclusion is that it might be better to remove the protected characteristics and see 

hate as an element in the mens rea of existing offences  This might be achieved by a short 

statute on the model of Part 2 of the Serious Crime Act 2007 or an addition to LASPOA 

2012     It is important, as the consultative paper says (1 25), that care is taken not to create 

“thought crimes”, so the hate element needs to be linked to basic offences 

d):  the distinction between aggravated offences and enhanced sentencing is making the 

situation more complex   If hate is linked to specific basic offences such as OAPA 1861 s18 

(or 20 as suggested) then it is surely only necessary to enhance the sentence,  An offence 

already exists & the “hate” element simply creates a situation which is met by more severe 

consequences 

e): In respect of sentences, the conclusion in the Sussex study that many victims of hate 

crime prefer restorative justice to something punitive is worth taking into account. 

Question 24: Not Answered 

Expand:  

Question 25: Other (please expand) 

Expand: Question 25  I feel that disability, including mental disability, is worth adding   The 

disabled face enough problems already without hate being added and those with learning 

difficulties especially face a lot of bullying and harassment which ought to be prevented. 

From experience in the foodbank, I would suggest that further categories include those on 

benefits  they certainly suffer problems with landlords and some neighbours, being accused 

of being “scroungers”, but I have not come across any reports of violence  

Question 26: Not Answered 

Expand:  

Question 27: Not Answered 

Expand:  

Question 28: Not Answered 



Expand:  

Question 29: Not Answered 

Expand:  

Question 30:  

Question 31: Not Answered 

Expand:  

Question 32:  

Question 33:  

Question 34:  

Question 35:  

Question 36: Not Answered 

Expand:  

Question 37: Not Answered 

Expand:  

Question 38 Part 1:  

Question 38 Part 2:  

Question 39: Not Answered 

Expand:  

Question 40: Not Answered 

Expand:  

Question 41: Not Answered 

Expand:  

Question 42: Not Answered 

Expand:  

Question 43 Part 1:  

Question 43 Part 2:  

Question 44:  

Question 45: Not Answered 

Question 45 Part 1:  

Question 46: Not Answered 

Expand:  

Question 47: Not Answered 



Expand:  

Question 47 Part 2:  

Question 48: Not Answered 

Expand:  

Question 49: Not Answered 

Expand:  

Question 50: Question 50 – see comments above. [copied below] Would some changes to 

parts 3 and 3A of the POA 1986 be a simple way of doing this ? 

Question 50  In some respects my points in section (2) above might be relevant here   In 

brief, if it would help prevent the stirring up of hatred then the prohibited characteristics could 

be used, since any case brought by the CPA would need to be clear and justified   

Questions 1 and 2 raise a number of issues which are perhaps deeper that the Law 

Commission’s brief re hate crimes, but I would like to make some points: 

a): the very fact that we are here considering adding more categories of potential  victims of 

hate crime suggests that this is a task which could have to be repeated at regular intervals  

In addition to those we have been asked to comment on we could add addicts eg to drugs 

alcohol or gambling.  The media does not talk of a “drug community” but those of us who 

work with people in need know that there are friendship and dealership groups which form 

bonds but also can form rivalries.  Indeed drug gangs are at the back of many crimes of 

violence involving the young and some suffer hate violence simply because they are 

vulnerable  Then we can look at children in care  as a former school counsellor I had a 

number of instances of children in care facing hatred, bullying and other problems from 

fellow students who lived in “normal” domestic situations   There are false perceptions about 

children in care and young adults who have been in care in the past, which lead to violence 

and harassment. 

b): if we continue with a specified list of categories for protection it could get complex   Many 

overlap.  We could have an immigrant from Nigeria who is a Muslim and disabled – if subject 

to hate, under what category might action be taken ?  Also as indicated above, some 

protected characteristics would be regarded by most people is innate and fixed at birth or 

else not under the control of the individual; others are totally a matter of personal choice; and 

many could be argued as partly innate or influenced by genetic or other factors  

c):  My conclusion is that it might be better to remove the protected characteristics and see 

hate as an element in the mens rea of existing offences. This might be achieved by a short 

statute on the model of Part 2 of the Serious Crime Act 2007 or an addition to LASPOA 

2012     It is important, as the consultative paper says (1 25), that care is taken not to create 

“thought crimes”, so the hate element needs to be linked to basic offences 

d):  the distinction between aggravated offences and enhanced sentencing is making the 

situation more complex   If hate is linked to specific basic offences such as OAPA 1861 s18 

(or 20 as suggested) then it is surely only necessary to enhance the sentence,  An offence 

already exists & the “hate” element simply creates a situation which is met by more severe 

consequences 



e): In respect of sentences, the conclusion in the Sussex study that many victims of hate 

crime prefer restorative justice to something punitive is worth taking into account. 

Question 51: Not Answered 

Expand:  

Question 52: Yes 

Expand: Integral to the work of Youth for Christ and the youth outreach of local churches in 

general is the involvement in mentoring and counselling young people and in delivering 

“talks” to youth clubs and church events.  While this is predominantly a white British ethnic 

area with few minority faiths, there is a wide range of social and economic issues presented 

as indicated in later sections of this response.    It is important  to our work that in any 

development or changes to hate crime, however beneficial and well-intentioned, the 

freedoms so far set out in current legislation and the ECHR re religious liberties and ability to 

speak and write are maintained.  I would argue that the provisions in sec 29J of RRHA2006 

provide a solid protection   While the protection provided there goes as far as including 

“ridicule, insult or abuse” which may seem extreme, it does cover the eventualities of 

emotive and empassioned preaching.  The protection for discussion, criticism or expressions 

of “antipathy, dislike” are important as is the protection for proselytising    

This protection is important in view of the tendency for the modern younger citizens to claim 

to be “offended” by even modest statements of fact or reasoned opinion.   The discussion 

paper submitted parallel to this (Document B) received a response from some of its 

recipients that “some people might be offended”, yet it simply expressed the traditional views 

of the church over the centuries.  While none of us in Christian youth work wish to upset or 

offend people, we need the freedom to express reasoned comment whether explaining 

Christian beliefs or ethics, discussing a young person’s needs or problems or trying to help 

them to adjust their lifestyles to a different and, we would argue, more satisfying pattern. 

Apart from  our wanting to allow our youth workers to minister to young people through talks, 

sermons etc we also want them to be free to help those who may be in one of the protected 

categories and are having problems.  The growth of mental health issues among young 

people in 2020 has been often highlighted in the media and we see one of our main roles as 

a means of counselling or just being a “sounding board” to those with gender / sexual issues, 

experiencing racial prejudice, those disabled (including with learning difficulties) who cannot 

cope or are the subject of jokes and bullying, those with addictions (especially drugs) and 

some older teens who are homeless or tempted into sex work. In mentoring or counselling, 

our workers need to be able to talk openly with our young people and get them to express 

their thoughts openly, without either side fearing problems as a result of words spoken being 

interpreted (perhaps out of context) as “hate speech” .  

So in relation to Question 52 we would regard it as essential that faith groups continue with 

the 29J and 29JA protections and that in any additions to the characteristics protected  there 

should similarly be a limitation in respect of those two statutory requirements. 

Question 52 Part 2:  

Question 53: Integral to the work of Youth for Christ and the youth outreach of local 

churches in general is the involvement in mentoring and counselling young people and in 

delivering “talks” to youth clubs and church events   While this is predominantly a white 

British ethnic area with few minority faiths, there is a wide range of social and economic 

issues presented as indicated in later sections of this response.    It is important  to our work 



that in any development or changes to hate crime, however beneficial and well-intentioned, 

the freedoms so far set out in current legislation and the ECHR re religious liberties and 

ability to speak and write are maintained   I would argue that the provisions in sec 29J of 

RRHA2006 provide a solid protection.  While the protection provided there goes as far as 

including “ridicule, insult or abuse” which may seem extreme, it does cover the eventualities 

of emotive and empassioned preaching   The protection for discussion, criticism or 

expressions of “antipathy, dislike” are important as is the protection for proselytising.   

This protection is important in view of the tendency for the modern younger citizens to claim 

to be “offended” by even modest statements of fact or reasoned opinion    The discussion 

paper submitted parallel to this (Document B) received a response from some of its 

recipients that “some people might be offended”, yet it simply expressed the traditional views 

of the church over the centuries   While none of us in Christian youth work wish to upset or 

offend people, we need the freedom to express reasoned comment whether explaining 

Christian beliefs or ethics, discussing a young person’s needs or problems or trying to help 

them to adjust their lifestyles to a different and, we would argue, more satisfying pattern. 

Apart from  our wanting to allow our youth workers to minister to young people through talks, 

sermons etc we also want them to be free to help those who may be in one of the protected 

categories and are having problems   The growth of mental health issues among young 

people in 2020 has been often highlighted in the media and we see one of our main roles as 

a means of counselling or just being a “sounding board” to those with gender / sexual issues, 

experiencing racial prejudice, those disabled (including with learning difficulties) who cannot 

cope or are the subject of jokes and bullying, those with addictions (especially drugs) and 

some older teens who are homeless or tempted into sex work  In mentoring or counselling, 

our workers need to be able to talk openly with our young people and get them to express 

their thoughts openly, without either side fearing problems as a result of words spoken being 

interpreted (perhaps out of context) as “hate speech”   

In respect of Question 53, we would probably also claim the need for s29L or something 

similar, although I would hope that none of the faith groups (including Sikhism and Judaism 

which have an ethnic element as admitted in the consultation document) would want to 

express racial hatred. In fact there are three categories of protected characteristics: 

 >: those characteristics which are innate and which are not subject to change by the 

     individual with them eg race, birth gender, age, disability 

 >: those characteristics which are a matter of individual choice (although this may be  

     influenced by emotional, social or psychological factors) eg lesbian/gay activities, 

     gender “choice”, sex work, religious or non-religious beliefs, addictions  

 >: those characteristics which can be a matter of individual choice but are usually 

not, 

     such as homelessness 

Question 54: Not Answered 

Expand:  

Question 55 Part 1: Finally in respect of protections, Question 55 raises the matter of 

whether there should be protections for any categories of publication.   My understanding is 

that the Authorised Version of the Bible has a legal basis being issued by royal command, 



but I am not aware that other translations of the Bible, or the Koran, Talmud, or other 

religious “scriptures” have any protection  should someone object to anything in them.   For 

example should an LGBT person object to Romans chapter 1 (as discussed in Document B) 

or parts of the Koran, we would want assurance that the ECHR Art 9 provisions re religious 

freedoms would be maintained.  

The concerns of traditional faith groups will be mainly in connection with the second category 

although it is clear that some individuals in the first and third categories may feel that they 

are being made unwelcome if the “language” used in conversations or talks is careless. Of 

course some groups may argue that they think and act as they do not from choice but 

because of some genetic factors (eg LGBT people) or because they  hold beliefs which are 

so deep seated that they cannot change (many faith groups) or they have a faith or custom 

tied in with their racial or ethnic identity (eg Jews, Sikhs and Rastafarians)   In view of this 

complexity it is better if honest discussion, conversation, research and preaching is 

protected as long as aggression or obvious hate language is not used  

Question 55 Part 2:  

Question 56: Not Answered 

Expand:  

Question 57: Not Answered 

Expand:  

Question 57 Part 2:  
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Question 60:  

Question 61:  
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Question 3: Not Answered 

Expand:  

Question 4:  



Question 5: Not Answered 

Expand:  

Question 6: Not Answered 

Expand:  

Question 7: Galop supports refining the definition of sexual orientation. Hate crime law 

currently defines sexual orientation as ‘attraction towards persons of the same sex, the 

opposite sex or persons of both sexes’. We propose altering the definition to ‘attraction 

towards persons of the same gender, a different gender, persons of any gender or the lack 

of attraction to other persons’ in order to explicitly protect the growing number of ace people 

(asexual and aromatic) from violence and abuse driven by hostility toward their sexual 

orientation   

4 2 Ace communities as a sub-community within the LGBT+ umbrella include both 

asexual people who experience little or no sexual attraction and aromantic people who 

experience little or no romantic attraction. The consultation paper invites views on defining 

sexual orientation in a manner that includes only asexual people, however the existing 

definition draws on the concept of ‘attraction’ without specifying what form of attraction. This 

means it inherently includes a range of forms of attraction, including both sexual and 

romantic  Therefore nuancing the existing definition to include asexual people will inevitably 

also extended those protections to aromantic people. 

Question 8: Yes 

Question 8 Part 1: We support updating the definition of 'transgender identity' hate to 

include trans, non binary, gender non conforming and intersex people. Language around 

gender identity and the demographic composition of trans communities has rapidly changed 

in recent years, outpacing the current definition and making it impractical to utilise.  

4.4 Trans, non-binary, gender non-conforming and intersex people face high levels of 

violence and abuse driven by transphobia  The current definition explicitly includes only a 

small proportion of these people targeted by transphobic offences. This is mediated 

somewhat by provisions allowing sentence uplift of offences targeting those mistakenly 

perceived by the offender as falling within the definition for this form of hate crime  Despite 

this, it is overdue for each of these groups to be formally recognised within hate crime 

protections for those facing transphobic offences    

4 5 Current legislation relating to sentence uplift defines transgender identity as “being 

transsexual, or undergoing, proposing to undergo or having undergone a process or part of a 

process of gender reassignment” (Section 146(6) of the CJA 2003). A definition reliant on 

the gender recognition certificate (GRC) process is highly problematic  Many trans people 

are unable to access the process or do not wish to. The recent government consultation on 

reform of the Gender Recognition Act contrasts approximately 300 GRC applications 

received each year with the much larger UK trans population estimates of between 200,000 

and 500,000 people. This makes it clear that any revised definition should abandon reliance 

on GRCs as a defining factor   

4 5 We propose an alternative definition that follows the existing model of disability and 

transgender identity by simply listing the protected groups; namely ‘trans, non-binary, gender 

non conforming and intersex people’  In formulating a definition, it would be advisable to use 

the word ‘trans’ and avoid the words ‘transsexual’ and ‘transgender’ as they have come to 

hold negative connotations for trans communities in the same way that using the word 



‘homosexual’ has come to feel outdated. Similarly, we advise against using the label ‘cross-

dresser’ and instead use ‘gender non conforming’. 

Question 8 Part 2: Not Answered 

Expand:  

Question 8 Part 3: We support updating the definition of 'transgender identity' hate to 

include trans, non binary, gender non conforming and intersex people  Language around 

gender identity and the demographic composition of trans communities has rapidly changed 

in recent years, outpacing the current definition and making it impractical to utilise   

4 4 Trans, non-binary, gender non-conforming and intersex people face high levels of 

violence and abuse driven by transphobia . The current definition explicitly includes only a 

small proportion of these people targeted by transphobic offences. This is mediated 

somewhat by provisions allowing sentence uplift of offences targeting those mistakenly 

perceived by the offender as falling within the definition for this form of hate crime. Despite 

this, it is overdue for each of these groups to be formally recognised within hate crime 

protections for those facing transphobic offences.   

4.5 Current legislation relating to sentence uplift defines transgender identity as “being 

transsexual, or undergoing, proposing to undergo or having undergone a process or part of a 

process of gender reassignment” (Section 146(6) of the CJA 2003)  A definition reliant on 

the gender recognition certificate (GRC) process is highly problematic. Many trans people 

are unable to access the process or do not wish to  The recent government consultation on 

reform of the Gender Recognition Act contrasts approximately 300 GRC applications 

received each year with the much larger UK trans population estimates of between 200,000 

and 500,000 people  This makes it clear that any revised definition should abandon reliance 

on GRCs as a defining factor.  

4.5 We propose an alternative definition that follows the existing model of disability and 

transgender identity by simply listing the protected groups; namely ‘trans, non-binary, gender 

non-conforming and intersex people’. In formulating a definition, it would be advisable to use 

the word ‘trans’ and avoid the words ‘transsexual’ and ‘transgender’ as they have come to 

hold negative connotations for trans communities in the same way that using the word 

‘homosexual’ has come to feel outdated. Similarly, we advise against using the label ‘cross-

dresser’ and instead use ‘gender non conforming’. 
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Question 7: (Question 7) We recommend that the Law Commission does not include 

asexuality. There is no evidence that identifying as asexual makes someone a target for 



hate. Most people don’t want to have sex with most other people. Sexual harassment and 

sexual assault are already covered in law. 

There are no combinations of the two sexes other than those already covered  There is 

therefore no need to include pansexuality or any other variation 

We recommend that the Law Commission use the definition of sexual orientation given in the 

Equality Act  i e  orientation towards: 

(a) persons of the same sex, 

(b) persons of the opposite sex, 

(c) persons of either sex 

61. The Law Commission suggests adding asexuality to the definition of sexual 

orientation. It states: “in our 2014 report we stated that we ‘had not been provided with 

evidence to show that individuals suffer hate crime due to being asexual’, and declined to 

recommend a change to the definition to include this group. However, since this time, 

awareness of asexuality, and the challenges asexual people face, has grown ” (para 11 67) 

62  Evidence given for this is a 2012 academic survey of 148 Canadian students on their 

hypothetical attitudes towards asexual people, and a single interview in the Independent 

which states: 

“Celine struggled with her asexuality while growing up and was bullied at school for being a 

virgin and uninterested in having sex. At 16, she claims she was attacked by a peer who 

said she was ‘gagging for it’ and that sex would fix her ” 

To say that experiences like this are sadly commonplace among 16 year old girls regardless 

of how they identify would be an understatement. And while some adults may identify as 

“asexual”, a 16 year old virgin (or anyone) who does not want to have sex yet does not 

require a specific identity label in order to say no, and it is not progressive but frankly 

retrogressive to suggest that they do. 

  

63. Sexual harassment is already covered in law, whereas the mildly less favourable 

attitudes demonstrated in the Canadian study towards people who identify as asexual are 

not a basis for criminalisation  The Law Commission should be cautious of the push to 

recognise and protect ever-growing numbers of categories of people on the basis of sparse 

evidence  

64  The Law Commission raises “pansexuality”, although it does not define it, saying 

“However, the increasing recognition of the complexity of human sexuality, and the 

emergence of new identities such as pansexuality would likely render a stark binary 

distinction somewhat difficult in practice ” 

What “pansexuality” means is not made clear (other than a fashionable term for bisexuality). 

Presumably the Law Commission is suggesting that there are sexual orientations other than 

towards persons of the same sex, persons of the opposite sex, and persons of either sex  

But since these three options exhaust the possibilities available with just two sexes, it is not 

at all clear what complexity they are referring to  

Question 8: No 



Question 8 Part 1: (Quetion 8) We recommend that the Law Commission does not include 

“Intersex” 

under Transgender or as a category for hate crimes at all  

We recommend that the Law Commission does not use the language “assigned at birth” for 

either sex or gender, since neither sex nor gender is assigned at birth  

(Question 8) We recommend that “non-binary” is not included under the definiton of 

transgender, as it is not defined and not needed. 

The definition of transsexual (or presumed transsexual) as set out in the Equality Act already 

covers someone who is targeted for harassment because they are, or are perceived as 

transitioning, even if they have not reached (or specified) a final destination. 

(Question 8) We recommend that the Law Commission does not include “cross dress” under 

the category of transgender  

The category “transsexual”/gender reassignment as established in the Equality Act already 

covers people who change their style of dress as part of a social transition, which does not 

have to involve surgery or medication  

It would also include people targeted for hate crime based on the perception of being 

transssexual  

[For further comments under each definition see full response, available through reference 

document] 

Question 8 Part 2: Not Answered 

Expand:  

Question 8 Part 3: (Question 8) We recommend that the Law Commission use the existing 

definition of “gender reassignment”/ transsexual in the Equality Act  

“transgender” is also widely used as a synonym: 

A person who is proposing to undergo, is undergoing or has undergone a process (or part of 

a process) for the purpose of reassigning the person's sex by changing physiological or 

other attributes of sex. 

28. The Equality Act 2010 includes a protected characteristic of “gender reassignment”, 

which is separate to sex  Section 7 of the Equality Act provides that a person has the 

protected characteristic of gender reassignment if the person: 

is proposing to undergo, is undergoing or has undergone a process for the purpose of 

reassigning the person’s sex by changing physiological or other attributes of sex 

29. Such a person is referred to in the Act as “a transsexual person.” The Criminal 

Justice Act 2003 was amended in 2012 to provide for increased sentences for crimes that 

are aggravated in relation to “transgender identity”  In both cases, these protected 

characteristics are separate to sex. 

30  The process of gender reassignment does not have to involve medical treatment, 

and may be simply a matter of changing how you wish to be addressed or adopting a style of 

dress and mannerisms. It is already a broad category which includes anyone who has so 

much as declared they are considering starting to transition. In addition, people harassed or 



abused on the perception of being transsexual/ undergoing gender reassignment are 

covered. 

Question 9:  

Question 10:  

Question 11: Not Answered 

Expand:  

Question 11 Part 2:  

Question 12:  

Question 13: Not Answered 

Expand:  

Question 14: No 

Expand: We recommend that the Law Commission use the word “sex” to refer to men and 

women, male and female, in line with common law and the Equality Act. 

Legislating by the backdoor for gender self ID through hate crimes legislation is not 

acceptable. 

20. The proposal talks about sex / gender and argues for using “gender” rather than sex 

as it is “more inclusive”  In effect what they are doing here is putting “gender self ID” into law 

via the backdoor of hate crime legislation after the government rejected the idea of reforming 

the Gender Recognition Act. This is not acceptable. 

21  According to the consultation document, the Law Commission considers that the UK 

government has described gender and sex as two distinct concepts  This is based on an 

article by two members of staff at the Office for National Statistics which was developed in 

the context of the UN Sustainable Development Goals (which use “gender” to mean sex) [5] 

The ONS article does not have status as law or general policy. It gives the impression that 

sex and gender are two separate, defined statuses related to individuals in UK law. This is 

not the case, as outlined in paragraphs 19 22  

22. “Gender” is nowhere defined in UK law, but the word is sometimes used as a 

synonym for sex. This creates confusion. The Equality and Human Rights Commission 

(EHRC) states: 

The term is often used interchangeably with “sex”, partly in recognition that much of the 

inequality between women and men is driven by underlying social and power structures 

rather than by biological sex  Although the Equality Act protects people from discrimination 

because of their sex, other UK legislation (such as the regulations requiring employers to 

publish their gender pay gap) refers to gender. This may cause confusion in some 

circumstances  To avoid any ambiguity, we are reviewing our use of language across our 

website and publications to ensure clarity and consistency. However, it is important to note 

that any mistaken or structural use of the term gender does not affect how the law works in 

practice [6] 

23. Responding to a plea for clarity on single sex services, MSPs recently voted 

overwhelmingly in support of an amendment to the Bill on Forensic services (Victims of 

Sexual Assault) (Scotland) to allow survivors of rape and sexual assault to request the sex 



(rather than the “gender”) of the medical professional who examines them. In its stage one 

report on the Bill, Holyrood’s Health and Sport Committee warned that the definition of 

gender “could be ambiguous which has the potential to cause distress to individuals 

undergoing forensic medical examination.” [7] 

24. The Scottish Police Federation has said in response to the Hate Crime consultation 

in Scotland: 

The use of language to distinguish between sex and gender is often conflated, in what can 

appear as an attempt to infer outrage or discrimination simply because of irreconcilable 

fundamental beliefs [8] 

[5] Tolland, Laura and Joanne Evans (2019) What is the difference between sex and 

gender? ONS 

https://www ons gov uk/economy/environmentalaccounts/articles/whatisthedifferencebetwee

nsexandgender/2019 

-02 21 

[6] EHRC (2018) Our statement on sex and gender reassignment: legal protections and 

language https://www.equalityhumanrights.com/en/our-work/news/our statement sex and

gender-reassignment legal-prote ctions-and-language 

[7] Learmonth, A  (2020) MSPs overwhelmingly vote to replace gender with sex in rape 

support law. The National, December 10 2020 

 https://www thenational scot/news/18936441 msps overwhelmingly-vote-replace-gender-

sex-rape-support-law/ 

[8] Scottish Police Federation (2020) Hate Crime & Public Order (Scotland) Bill  response to 

consultation  July 2020  https://spf org uk/wp content/uploads/2020/07/Hate Crime-Media

Release.pdf 
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Name: Schools OUT UK 

Name of Organisation: Schools OUT UK 

Personal/On behalf of the Organisation: Response on behalf of organisation 

Confidentiality Request:  

Question 1: Not Answered 

Expand:  

Question 2: Not Answered 

Expand:  

Question 3: Not Answered 

Expand:  

Question 4:  

Question 5: Not Answered 

Expand:  

Question 6: Not Answered 

Expand:  

Question 7: SCHOOLS OUT UK supports refining the definition of sexual orientation  Hate 

crime law currently defines sexual orientation as ‘attraction towards persons of the same 

sex, the opposite sex or persons of both sexes’  We propose adding ‘or neither sex’ in order 

to explicitly protect the growing number of ace people (asexual and aromatic) from violence 

and abuse driven by hostility toward their sexual orientation. Additionally, we propose 

altering ‘or persons of both sexes’ to ‘or persons of multiple sexes’ to more accurately 

account for the sexual orientation of pansexual and bisexual people, while also 

acknowledging the existence of non binary people.  

4 2 Ace communities as a sub-community within the LGBT+ umbrella include both 

asexual people who experience little or no sexual attraction and aromantic people who 

experience little or no romantic attraction. The consultation paper invites views on defining 

sexual orientation in a manner that includes only asexual people, however the existing 

definition draws on the concept of ‘attraction’ without specifying what form of attraction. This 

means it inherently includes a range of forms of attraction, including both sexual and 

romantic  Therefore nuancing the existing definition to include asexual people will inevitably 

also extended those protections to aromantic people. 

Question 8: Yes 

Question 8 Part 1: We support updating the definition of 'transgender identity' hate to 

include trans, non-binary, gender non-conforming and intersex people. Language around 

gender identity and the demographic composition of trans communities has rapidly changed 

in recent years, outpacing the current definition and making it impractical to utilise.  



4.4 Trans, non-binary, gender non-conforming and intersex people face high levels of 

violence and abuse driven by transphobia [2]. The current definition explicitly includes only a 

small proportion of these people targeted by transphobic offences  This is mediated 

somewhat by provisions allowing sentence uplift of offences targeting those mistakenly 

perceived by the offender as falling within the definition for this form of hate crime. Despite 

this, it is overdue for each of these groups to be formally recognised within hate crime 

protections for those facing transphobic offences.   

4.5 Current legislation relating to sentence uplift defines transgender identity as “being 

transsexual, or undergoing, proposing to undergo or having undergone a process or part of a 

process of gender reassignment” (Section 146(6) of the CJA 2003). A definition reliant on 

the gender recognition (GRC) process is highly problematic. Many trans people are unable 

to access the process or do not wish to  The recent government consultation on reform of 

the Gender Recognition Act contrasts approximately 300 GRA applications received each 

year with the much larger UK trans population estimates of between 200,000 and 500,000 

people  This makes it clear that any revised definition should abandon reliance on the GRA 

as a defining factor.  

[2] Bradley, C  (2020) Transphobic Hate Crime Report 2020, London: Galop 

http://www.galop.org.uk/transphobic-hate-crime-report-2020/ 

Question 8 Part 2: Other (please expand) 

Expand: 4 5 We propose an alternative definition that follows the existing model of 

disability and transgender identity by simply listing the protected groups; namely ‘trans, non-

binary, gender non-conforming and intersex people’. In formulating a definition it would be 

advisable to use the word ‘trans’ and avoid the words ‘transsexual’ and ‘transgender’ as they 

have come to hold negative connotations for trans communities in the same way that using 

the word ‘homosexual’ has come to feel outdated and offensive. Similarly, we advise against 

using the label ‘cross dresser’ and instead use ‘gender non-conforming’   However see 

above our view to move to be more inclusive. 
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Name: Crisis 

Name of Organisation: Crisis 

Personal/On behalf of the Organisation: Response on behalf of organisation 

Confidentiality Request:  

Question 1: Not Answered 

Expand:  

Question 2: Not Answered 

Expand:  

Question 3: Yes 

Expand: [Response to Question 3 and Question 19] 

Crisis believes that people experiencing homelessness should be recognised as a hate 

crime category  This could use the existing legal definition of homelessness under Section 

175 of the Housing Act 1996 in England and Section 55 of the Housing (Wales) Act 2014. 

In our consultation to inform this submission, carried out jointly with Cardboard Citizens, 12 

out of 15 participants directly stated that they would be supportive of hate crime laws being 

extended to include people experiencing homelessness, and all participants believed that 

the change would likely have a positive impact on people experiencing homelessness  

We also strongly agree with the evidence and analysis presented in the Public Law 

Commission’s consultation paper that suggests the suitability of the proposed criteria for 

determining hate crime categories, which draws heavily on previous Crisis research. This 



submission will contribute further evidence on the suitability of this criteria from our 

consultation with people with experience of homelessness. 
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Name: MOPAC 

Name of Organisation: MOPAC 

Personal/On behalf of the Organisation: Response on behalf of organisation 

Confidentiality Request:  

Question 1: Yes 

Expand: GLA Response: Yes, there is agreement across City Hall stakeholders on this, 

including TfL 

Question 2: Yes 

Expand: GLA Response: Yes, and the recognition of intersectionality is critical  Where a 

person is attacked for more than one characteristic, this must be recorded. 

Question 3: Yes 

Expand: GLA Response: Yes we agree with this criteria 

Question 4: GLA Response: Immigration status and language needs to be adequately 

addressed in hate crime laws, inclusion under race can reduce awareness or perceived 

seriousness of crimes targeted at individuals or groups because of their immigration status, 

language, or perceived immigration status and language. We saw spikes in hate crime 

against European Londoners after the EU Referendum, and against people seeking asylum 

during the pandemic. Migrants, refugees and people seeking asylum also face additional 

barriers to reporting hate crime because of their immigration status, particularly if they are 

undocumented out of fear immigration enforcement action will be taken against them  The 

hostile environment increased people's vulnerability and creates a context that enables 

discrimination. 

Question 5: Yes 

Expand:  

Question 6: Yes 

Expand: GLA Response: Yes agree with this position 

Question 7: GLA Response: Yes, we agree this should be included within the definition of 

sexual orientation 

Question 8: Other (please expand) 

Question 8 Part 1: 21.13 GLA Response:  We believe it is important that the law focuses on 

protecting people who may experience harm as a result of their perceived or actual gender  



or how they choose to express their gender which should not be limited to those who are 

actually transgender. Rather than the term ‘cross-dressing’ we believe the term ‘gender-non

conforming’ is more appropriate, as cross-dressing is an expression of identity which can 

often result in transphobic hate crime whether or not the individual concerned is transgender.  

Therefore, we believe this definition should include the term ‘gender-non-conforming’ rather 

than ‘cross dressing’ and that the law should focus on protecting anyone at risk of 

transphobic hate crime regardless of their actual gender identity. 

Question 8 Part 2: Yes 

Expand: GLA Response: Yes  although we propose that the term ‘gender’ would capture 

this more succinctly and leave room for future expansions of this identity area. 

Question 8 Part 3:  

Question 9: GLA Response: This should be for expert stakeholders and those with lived 

experience to define. The definition of disability should be in accordance with the Equality 

Act definitions and guidance  It should also be based on the Social Model of Disability  

Question 10: GLA Response: No  this is potentially discrimination or assault, but not a 

hate crime because it’s not motivated by someone’s disability. 

Question 11: Yes 

Expand: GLA Response:  Yes – We are clear that the legislation should be inclusive and 

brought into line with other protected characteristics so that there is no hierarchy to hate 

crime  The terminology should be of ‘gender’ and this should imply all gender identities  

However, it is important that we ensure this legislation is fit for purpose in its primary aim of 

tackling misogynistic attitudes and behaviours and the effect this has on women.  

There should also be provision within the legislation to ensure that where gender intersects 

with other forms of hate crime, this can be acknowledged. 

Question 11 Part 2: GLA Response: We feel that rape and sexual assault offences and 

domestic abuse should be part of a carve-out and not included in this legislation  In line with 

the Mayor’s VAWG strategy we understand rape, sexual assault offences and domestic 

abuse to be inherently motivated by misogyny. The implicit nature of misogyny within this 

context should therefore not be subject to a threshold test as would be the case if included in 

hate crime legislation. We recommend engagement with specialist by and for services 

working on FGM and so-called honour based violence as to the inclusion of these offences 

Question 12: GLA Response: It should not be limited to women, rather, where the term 

‘gender’ is used, this should encompass all gender identities.  

However, it is important that any introduction or roll out of such legislation should come with 

training which outlines the specific nuisances around this form of offending when targeted 

against women, which it overwhelmingly is. This should be in line with training around other 

categories of hate crime which have sub categories to them. Tackling Violence Against 

Women and Girls is the objective of many campaigners, including the Mayor and support for 

the legislation comes with our stressing that ensuring the right of all victims of gendered hate 

crime must not come at the consequence of strengthening our abilities to tackle misogyny  

Question 13: Other (please expand) 



Expand: GLA Response: 21.23 and 21.24  See response to 21.22 - We believe the term 

‘gender’ should be used rather than ‘women‘ or ‘misogyny’ as it is more inclusive. It should 

be noted that the Association of Police and Crime Commissioners and the Nottinghamshire 

misogyny pilot both support the introduction of ‘gender’ as opposed to ‘misogyny’ if felt 

appropriate. 

Question 14: Other (please expand) 

Expand: GLA Response: Gender is preferable to sex and where ‘gender’ is used, this should 

extend to all gender identities. See responses to 21.22 

Question 15: GLA Response: Our view is that elder abuse is a domestic abuse issue  This 

is supported by the evidence of the nature of the abuse and who the perpetrators are. The 

evidence also supports that often the abuse is because the individual’s circumstances make 

them more ‘vulnerable’  It is their ‘vulnerability’ that makes them the target, rather than their 

age. Also, there are circumstances where the victim has been subjected to abuse over many 

years and the abuse has only been brought to the attention of the CJS later in the 

individual’s life  So, the abuse is being dealt with when they are old and is not committed 

because they are old. 

Question 16: GLA Response: See response to Q15 

Question 17: GLA Response: No  Whilst classifying crimes against “sex workers” as hate 

crimes seems to elicit a better response from officers, it ultimately does not address the root 

cause for concern  We must do more to ensure that all crimes are addressed and that the 

response offered by officers is not dependent upon their views/perception of the victim. 

  

The consultation does not stipulate what crime types are prevalent against this group of 

individuals – it is not clear whether the classification of hate crime will be specific to all 

crimes against this group of people or whether there are specific crimes that will warrant the 

additional hate crime ‘flag’  It is also not clear how someone might become deemed a ‘sex 

worker’ and there are huge risks that exploited people, victims of trafficking and modern-day 

slavery will be effectively labelled as ‘sex workers’ through this approach.  

  

If the crime type to be address is sexual assault, violence or harassment, ultimately, we do 

not believe that this should be tackled by classification as a hate crime. 

  

The consultation highlights that this group of people are less likely to report crime overall  

should this be the case, reclassification or flagging as hate crime will not necessarily address 

this  A better, more inclusive response from services will  

Question 18: GLA Response: No  hate crime legislation should be based on protected 

characteristics not lifestyle choices. There should be strong penalties for bullying in these 

cases, but this is not hate crime  

Question 19: GLA Response: There is worrying evidence that those who are homeless are 

more likely to be subject to violence and assault because of the vulnerable position they find 

themselves in  While it is clear that more needs to be done to address this, we are not 

persuaded that the answer lies in extending the definition of a hate crime in this way. We 

would support further measures to support those who are homeless, including to ensure that 



any abuse or violence is reported and recorded in a consistent way which indicates that the 

victim is sleeping rough, so this can be investigated appropriately and aggregate statistics 

collated  

Question 20: GLA Response: No, we don’t believe philosophical beliefs should be 

recognised as a category for hate crime. 

Question 21: Yes 

Expand: GLA Response: Yes, we broadly agree that this is a logical proposal 

Question 22: Yes 

Expand:  

Question 23: GLA Response: Yes, this feels like it would cover more accurately the 

motivation behind many hate crimes  

Question 24: Yes 

Expand: GLA Response: Yes and ensuring this includes all protected characteristics is 

critical  

Question 25: Yes 

Expand: GLA Response: Yes, we feel strongly that this should be the case. 

Question 26: Other (please expand) 

Expand: GLA Response: We defer to operational and legal experts on this question. 

Question 27: Other (please expand) 

Expand: GLA Response: We are of the view that the most common forms of VAWG related 

communication offences such as malicious communications, cyber flashing etc should be 

deemed sexual offences and will be replying to the Law Commission Consultation on the 

Communications Act stating this  It is not clear how this position sits with the proposal in 

21.44 

Question 28: Other (please expand) 

Expand: GLA Response: We defer to operational and legal experts on this question  

Question 29: Other (please expand) 

Expand: GLA Response: We defer to operational and legal experts on this question  

Question 30: GLA Response: We defer to operational and legal experts on this question  

Question 31: Other (please expand) 

Expand: GLA Response: We defer to operational and legal experts on this question. 

Question 32: GLA Response: Yes, this feels like a sensible approach  

Question 33: GLA Response: We defer to operational and legal experts on this question. 

Question 34: Yes  



Question 35: GLA Response: Yes we would support this as it would offer opportunities for 

enhanced sentencing for individually motivated or prejudiced offences which fall outside of 

hate crime law  This would answer the point about bullying in our response to 21 30   

NOTE: Another option would be to recognise other forms of characteristic-based hostility in 

sentencing guidelines. This approach was proposed in a discussion paper annexed to the 

Sussex Report 61 The paper argued that sentencing guidelines may provide a practical and 

flexible means by which the court could recognise characteristics such as membership of a 

subcultural group or homelessness  and other forms of hostility which may not be 

sufficiently prevalent to warrant specification in law, but have significant impacts in individual 

cases.62 

Question 36: Yes 

Expand: GLA Response: Yes, linked to the above response 

Question 37: Yes 

Expand:  

Question 38 Part 1: GLA Response: A combination of approaches 

Question 38 Part 2:  

Question 39: Yes 

Expand:  

Question 40: Yes 

Expand:  

Question 41: Yes 

Expand:  

Question 42: Yes 

Expand:  

Question 43 Part 1: GLA Response: MOPAC’s position on this will be provided in detail in 

our response to the online harms consultation on which the GLA is coordinating a 

comprehensive submission. 

Question 43 Part 2:  

Question 44: GLA Response: We agree that the test of “real and substantial possibility” 

would be a better way of defining ‘likely to’ and that this should be defined in statute. 

Question 45: Yes 

Question 45 Part 1:  

Question 46: Yes 

Expand:  

Question 47: No 



Expand: GLA Response:  No, we believe this needs to be more nuanced – this isn’t just 

about words, it’s about behaviour, repetitive insults can be very abusive and harmful even if 

the specific words aren’t considered so  

Question 47 Part 2:  

Question 48: Yes 

Expand: GLA Response: Yes  but as in earlier points this should be captured as ‘gender’  

please see response to 21.22, question 11 

Question 49: Yes 

Expand:  

Question 50: Yes. 

Question 51: Yes 

Expand: Yes 

Question 52: Yes 

Expand: GLA Response: Yes  but using the term ‘gender’ 

Question 52 Part 2:  

Question 53: Yes. 

Question 54: Other (please expand) 

Expand: GLA Response: We defer to operational and legal experts on this question. 

Question 55 Part 1: GLA Response: We agree with the approach outlined at 18.303 

Question 55 Part 2:  

Question 56: Yes 

Expand:  

Question 57: Yes 

Expand:  

Question 57 Part 2:  

Question 58: Yes  

Question 59: Yes. 

Question 60: Yes. 

Question 61: GLA Response: We are not certain of the rationale here  What is the definition 

of indecent? Why should this be limited to level 3? 

Question 62: GLA Response: Yes, in principle we believe this could be of benefit to victims 

of hate crime, but this must not be a tokenistic role  The office must be able to operate 

independent of Government, and should be provided with appropriate support, funding, 

authority and influence  
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Question 33:  
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Expand:  
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Expand:  

Question 38 Part 1:  

Question 38 Part 2:  

Question 39: Not Answered 

Expand:  

Question 40: Not Answered 

Expand:  

Question 41: Not Answered 

Expand:  

Question 42: Not Answered 

Expand:  

Question 43 Part 1:  

Question 43 Part 2:  

Question 44:  

Question 45: No 

Question 45 Part 1: To judge that a person intentionally stirs up hatred is to judge their 

motives  A person may have no intention of stirring up hatred but if they are accused of 

doing so, what provisions are there to protect their right to free speech without having their 

motives questioned and condemned for committing a crime that was furthest from their mind. 

Question 46: No 

Expand: It is quite impossible for a disagreement on controversial matters to be 

misinterpreted as hatred. There needs to be a provision for the right to disagree and offend 

without it being interpreted as hatred  

Question 47: No 

Expand: As in Q46 there is a serious risk that disagreement can be labelled a hate crime by 

politically motivated persons  

Question 47 Part 2:  

Question 48: No 

Expand: The rights of persons who have detransitioned and persons who wish to protect the 

right for single sex spaces to speak out needs to be protected. 

Question 49: Not Answered 

Expand:  

Question 50:  

Question 51: No 



Expand: I find this very objectionable - that private conversations in the privacy of the home 

could be used as evidence of a hate crime. It smacks very much of communist and fascist 

regimes   

Persons should be able to talk freely in their own home without fear of prosecution. Private 

conversations can easily be taken out of context and misinterpreted or misrepresented. 

Question 52: Yes 

Expand: There needs to be protection for persons to hold and maintain the Biblical view that 

we have been created males and females  

Question 52 Part 2:  

Question 53:  

Question 54: No 

Expand: Hate crime is a serious offence which carries a custodial sentence of up to 7 years  

Requiring the Attorney General's consent provides a check on any infringement of human 

rights  
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Question 43 Part 1:  

Question 43 Part 2:  

Question 44:  

Question 45: No 

Question 45 Part 1: As noted above, the motive of hatred may sometimes be proper  It is 

seeking of harm to the individuals whose ideas are hated that should be outlawed. To say 

that 'homosexual practice is sinful in the eyes of God' is hatred of what is considered evil. 

This is an opinion  But to advocate hatred of, and harm, to homosexual individuals on 

account of their behaviour is ad hominem and should be the proper focus of law. 

Question 46: No 

Expand: Threatening conduct, not openly articulated disagreement should be the focus. 

Question 47: No 

Expand: Abusive speech has its place; incitement to harm others does not  The latter is 

where the focus should be, while explicitly protecting the right to insult and abuse others' 

ideas. 
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Question 48: Not Answered 

Expand:  

Question 49: Not Answered 

Expand:  

Question 50:  

Question 51: Not Answered 

Expand:  

Question 52: Yes 

Expand: Protection of the free speech criticism of others' views should indeed be extended 

to a wider range of categories such that there are no implicit taboos. 

Question 52 Part 2:  

Question 53:  

Question 54: No 



Expand: The Crown Prosecution Service cannot be assumed to be 'self-correcting'; the 

greater independence of the Attorney General's function provides for a more effective check 

on misapplications of legislation  
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Question 44:  

Question 45: No 

Question 45 Part 1: Where it can be shown that a speaker intended to stir up hatred, it 

should no longer be necessary to prove the words were either threatening, abusive or 

insulting. We reject to the idea that intention alone should be enough to prove an offence is 



very dangerous. Today's climate is hyper-sensitive. People over react to mild statements, or 

truth. 'Intending to stir up hatred' is hard to prove. What if the speaker is just making a 

strong, reasoned criticism of a group and it's agenda? 

Question 46: No 

Expand: The offence of stirring up hatred could be proved even if the defendant 'ought to 

have known' his words were abusive' and 'likely to stir up hatred'  We reject this because a 

conviction for a hate crime could ruin someone's life. The law must be clear that, to be 

convicted, they were deliberately stirring up hatred. 

Question 47: No 

Expand: There should be one simple threshold to determine whether a person's words or 

behaviour are 'likely to' stir up hatred? We reject this as surely a truly democratic society is a 

'one simple threshold'? Race is a physical, natural trait, clearly sexual orientation and 

transgender identity are the subject of legitimate debate, being about beliefs and behaviour. 

Disagreement could be labelled 'hatred' by politically motivated complainants  

Question 47 Part 2:  

Question 48: No 

Expand: This proposal covers both Transgender identity and disability. We reject to 

extending the offence of 'stirring up hatred' to transgenders because transgender ideology is 

highly controversial. For example, few truly believe that a transgender man to-woman is a 

'real' woman  A person who changes gender can not insist that everyone accepts this  

Question 49: Not Answered 

Expand:  

Question 50:  

Question 51: No 

Expand: This proposal suggests criminalising words or behaviour even if they occur in a 

person's own home  We reject because private conversations in the home should not be 

subject to hate crime laws. In a democratic society people must be allowed to utter 

controversial opinions in their own homes  
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Question 43 Part 1:  

Question 43 Part 2:  

Question 44:  

Question 45: No 

Question 45 Part 1: Freedom of speech is very important indeed. Making mild language 

illegal only because intention to stir up hatred is presumed, irrespective of whether hatred is 

stirred up, is dangerous. 

Question 46: No 

Expand: In today's world, disagreement can be misrepresented as hatred  If intent to stir up 

hatred does not have to be proved for the offence to be committed, it makes it easier to use 

the law to shut down religious or political discussion. 

Question 47: No 



Expand: What is abusive is subjective. If discussion on religion, sexual orientation & 

transgender identity can be regarded as likely to stir up hatred, it could well have a chilling 

effect on freedom of speech  

Question 47 Part 2:  

Question 48: No 

Expand: Stirring up offences should not be extended to transgender identity  This is 

controversial and hate speech laws in this area would shut down on a subject of major 

political discussion  

Question 49: Not Answered 

Expand:  

Question 50:  

Question 51: No 

Expand: Clearly this idea is unacceptable as, in a democratic society, private discussions in 

the home should not be subject to hate crime laws  

Question 52: Yes 

Expand: Happy to be able to accept this one! 

Question 52 Part 2:  

Question 53:  

Question 54: No 

Expand: The Attorney General's consent is an important check on over-zealous 

prosecutions. 
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Question 41: Not Answered 
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Question 42: Not Answered 

Expand:  

Question 43 Part 1:  

Question 43 Part 2:  

Question 44:  

Question 45: No 

Question 45 Part 1: The existing two component requirement for a hate crime to have been 

committed (result and intent) protects free speech Namely it protects the expression of 

alternative and dissenting comments coming from differing viewpoints but made in good faith 

and without malice. There are many issues where a diverse range of viewpoints exist, many 

of them contrary to current conventional norms These diverse viewpoints should have the 

protection of free speech in exactly the same way as should their gainsayers  How would 

“intent to stir up hatred” be proven in isolation?In this “no platforming” age of intolerance to 

alternative viewpoints it would be a very short (in fact inevitable) step to ascribe malicious 

intent (i.e intent to stir up hatred) to the expression of contrarian views even if such views 

were expressed in a gentle, respectful, non threatening, non abusive and non-insulting 

way The result would be a serious undermining of our freedom to express beliefs, views and 

opinions.Therefore the twin requirements of threating/abusive/or insulting and intention to stir 

up hatred should remain  

Question 46: No 

Expand: A conviction for a criminal act is a matter of great seriousness and is usually life 

changing for the individual concerned. Many viewpoints are contentious but are nevertheless 

held with a strong belief  In our current social climate it is entirely possible for contrary views, 

sincerely held and politely expressed without any intent to stir up hatred, to be branded as 

abusive and hateful simply because they are contrary to the views of others. To make the 

expression of contrary views, even though others may passionately take issue with such 

views, a criminal offence would completely close down free speech and with it destroy basic 

freedoms  Therefore it is vitally important that intent to stir up hatred remains a necessary 

requirement for a crime to be proven. 

Question 47: No 



Expand: What is considered “abusive” will vary between individuals.It is subjective to the 

extent that any form of disagreement can be labelled as an abuse, particularly by politically 

motivated lobbies  The “single threshold” the question refers to would inevitably result in 

certain areas or topics being on a “no discussion” list (nb at the moment in Hong Kong it is 

unwise to enter into any discussion which might in any way be deemed critical of the Hong 

Kong Government as this would in itself risk a criminal charge of sedition) To establish a 

charge of “hate crime” it is essential that “intent” is proven, otherwise you simply have a form 

of tyranny  

Question 47 Part 2:  

Question 48: No 

Expand: It is not clear what is being referred to by the use of the term “disability”.It is 

certainly most inappropriate to equate it with transgender identity. 

Transgender identity is a highly controversial subject and is presently a feature of major 

political debate Examples are the Government’s current concern over the number of young 

girls being referred to the gender clinic and the broader impact of the transgender ideology 

movement on young people.Very recentlywe have had a well publicised Court ruling relating 

to the tragic consequences of transgenderism for a vulnerable young person.These issues 

could become “ no discussion without fear of prosecution” areas under the proposal.This 

again would be a gross suppression of free speech. 

Question 49: Not Answered 

Expand:  

Question 50:  

Question 51: No 

Expand: This proposal is particularly Orwellian.Private conversations expressing private 

views in the privacy of one’s own home should not, in any civilized democracy, be subject to 

hate crime laws The proposal would have the potential of criminalising conversations 

regarding religion or sexuality taking place between a couple in the privacy of their 

bedroom Outrageous! 

Question 52: No 

Expand: We agree that strong protection for free speech and unfettered debate should be 

provided in any laws concerning stirring up hatred, particularly in areas of controversy such 

as transgender identity, religious beliefs and sexual orientation In particular, expressions of 

views on transgender identity should be protected as should the expression of specific 

beliefs on the exclusive and continuing nature of birth identities for just two sexes (male and 

female)  

Question 52 Part 2:  

Question 53:  

Question 54: No 

Expand: Lowering the consent requirement from the Attorney General (AG) to the Director of 

Public Prosecutions (DPP) would potentially weaken the impartiality and even handiness of 

the Crown Prosecution Service (CPS) The DPP, as head of the CPS, is seen as having 

direct control of CPS agendas and policies.These agendas and policies can therefore be 



seen as being those of the DPP.The AG enjoys a greater independence from the CPS than 

does the DPP and therefore is in a stronger position to exercise appropriate overviews and 

checks on such CPS agendas/policies More importantly, the AG is directly answerable to 

Parliament thus strengthening the democratic accountability of the work of the CPS. 
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Question 15:  

Question 16:  

Question 17: Dear Madam/Sir, 

We saw the invitation to submit views on hate crime legislation. We were unable to do a 

submission within the deadline but would like to register our views briefly on the question of 

whether sex workers should be added as a characteristic for inclusion in hate crime 

legislation:  

Our initial response is that we would question the effectiveness of sex workers being added 

for the following reasons: 

  

1      We don’t know if there is evidence that hate crime legislation in general is 

useful/effective. Our limited knowledge indicates that in some situations it can prevent or 

undermine prosecutions by attackers because police and prosecutors say that it is an extra 

hurdle that needs to be overcome in order to establish that there is a realistic prospect of 

conviction.  

2.     In Merseyside where crimes against sex workers are counted as hate crimes we 

understand that the conviction rate for rape has increased (although from the figures, we 

don’t know if this is a percentage of reported cases or cases that go to court). We also don’t 

know whether that is because investigations or prosecutions have improved, or because sex 

workers got attention and support in order to report and pursue the case through lengthy and 

difficult court cases and to counter prejudice and discrimination by the authorities.  



3.     Our view in relation to tackling the horrifyingly high level of violence against sex workers 

is that new laws aren’t needed. Instead existing laws should be vigorously implemented. 

Women Against Rape (WAR) highlights how rape and domestic violence have de facto been 

decriminalised  only 1.4% of reported rape results in conviction; and three women a week 

are being killed by partners or ex partners. This points to the fact that violence against 

women isn’t prioritized generally and this must be addressed if violence against sex workers 

is to be reduced. Sex workers don’t see an advantage to being a special case. 

Question 18:  

Question 19:  

Question 20:  

Question 21: Not Answered 

Expand:  

Question 22: Not Answered 

Expand:  

Question 23:  

Question 24: Not Answered 

Expand:  

Question 25: Not Answered 

Expand:  

Question 26: Not Answered 

Expand:  

Question 27: Not Answered 

Expand:  

Question 28: Not Answered 

Expand:  

Question 29: Not Answered 

Expand:  

Question 30:  

Question 31: Not Answered 

Expand:  

Question 32:  

Question 33:  

Question 34:  

Question 35:  



Question 36: Not Answered 

Expand:  

Question 37: Not Answered 

Expand:  

Question 38 Part 1:  

Question 38 Part 2:  

Question 39: Not Answered 

Expand:  

Question 40: Not Answered 

Expand:  

Question 41: Not Answered 

Expand:  

Question 42: Not Answered 

Expand:  

Question 43 Part 1:  

Question 43 Part 2:  

Question 44:  

Question 45: Not Answered 

Question 45 Part 1:  

Question 46: Not Answered 

Expand:  

Question 47: Not Answered 

Expand:  

Question 47 Part 2:  

Question 48: Not Answered 

Expand:  

Question 49: Not Answered 

Expand:  

Question 50:  

Question 51: Not Answered 

Expand:  

Question 52: Not Answered 



Expand:  

Question 52 Part 2:  

Question 53:  

Question 54: Not Answered 

Expand:  

Question 55 Part 1:  

Question 55 Part 2:  

Question 56: Not Answered 

Expand:  

Question 57: Not Answered 

Expand:  

Question 57 Part 2:  

Question 58:  

Question 59:  

Question 60:  

Question 61:  

Question 62:  

 

 


