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Law Commission Consultation Response: Dr Huw 
Pritchard (Cardiff University, Wales Governance 
Centre) and Dr Sarah Nason (Bangor University, 
School of Law)  
 

Chapter 2: TRIBUNALS IN WALES: DEVOLVED 
COMPETENCE AND DEVOLVED TRIBUNALS   
 

Consultation Question 1. 
We provisionally consider that decision-making bodies which adjudicate 
disputes between parties by way of issuing binding determinations should be 
categorised as tribunals for the purposes of this project. Do you agree? 

Yes, we agree and have taken the same approach in our body of research.  

Consultation Question 2. 
We provisionally propose that the following bodies are devolved tribunals: the 
tribunals listed in section 59 of the Wales Act 2017; the Valuation Tribunal for 
Wales; school admission appeal panels; and school exclusion appeal panels. 
Do you agree? 

Yes, we agree and have categorised these bodies as devolved tribunals for the 
purposes of our existing body of research. 

Consultation Question 3. 
We provisionally propose that the following decision-making bodies or 
schemes are not “devolved tribunals”: 

(1) ombudsmen, including the Public Services Ombudsman for Wales; 

(2) the Planning Inspectorate for England and Wales; 

(3) independent review of determinations panels in Wales; 

(4) the discretionary assistance fund for Wales; 

(5) the independent appeals process for farmers and forest owners; 

(6) continuing NHS healthcare review panels; 

(7) Boards of Medical Referees under the firefighters’ pension and 
compensation 

schemes in Wales; 

(8) Forestry Committees for Wales; 

(9) the independent appeals process for farmers and landowners in Wales; and  

(10) the Traffic Penalty Tribunal. 

Do you agree? 
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We agree that the above are either not ‘tribunals’ (especially in the case of the 
Ombud) or are not ‘devolved tribunals’. However, we take this opportunity to 
highlight concerns, evidenced in our research, around the development of so-called 
‘ad hoc’ or ‘quasi-judicial’ forms or schemes of redress.  

CAJTW’s 2016 Report, and our previous research, has examined some of these ad 
hoc schemes. For example, the Discretionary Assistance Fund for Wales (DAF) 
scheme replaces the system of making discretionary payments under the Social 
Fund (created by the Social Security Act 1986). The DAF provides for payments to 
meet special needs (primarily of claimants receiving means tested benefits). It is 
administered by a private contractor (Northgate Public Services). Unsatisfied 
claimants must first seek an internal review by the DAF team. A second stage review 
can then be sought, and this will be determined by the Family Fund Trust (a UK wide 
registered charity formed in 1973 to give practical help to families with severely 
disabled children under the age of 16). At para 2.80 of the Consultation Paper, the 
provisional view is formed that ‘this process of review does not amount to 
adjudicating upon a dispute between parties’ (and we would agree with this 
provisional view). However, from our research, we could find no further information 
about what action an individual can take if dissatisfied with the outcome of this 
second stage review, judicial review might lie but there are complexities around 
seeking judicial review of the decisions of charitable organisations. Complaints of 
maladministration, as opposed to decisions not to award a payment, can be made to 
the Public Services Ombudsman for Wales. We note that in this context there are 
different redress procedures for social funds in Scotland and England respectively. In 
Scotland local authorities continue to administer the relevant Scottish Welfare Fund, 
but substantive appeals are determined by the Scottish Public Services Ombudsman 
– an unusually ‘judicial’ role for an ombudsman institution. CAJTW recommended 
that further attention be paid to the DAF process, including whether an alternative 
and more transparent route to redress in disputes over decisions not to award a 
payment could be developed. Our concern is that there is no clear route to 
adjudicated redress over matters of legal right in this context, and that there should 
be.  

Other examples of similarly ‘ad hoc’ redress procedures given by CAJTW in its 
Legacy Report were the Independent Appeals Process for farmers and Forest 
Owners, and Continuing NHS Healthcare (CHC) Review Panels. In some of these 
cases too, it may be that there is no recourse to adjudication of a dispute between 
individuals, other than the potential for judicial review, when in the interests of 
proportionate access to administrative justice, such an appeal right ought to be 
available. CAJTW recommended in relation to these ‘ad hoc’ schemes, that: 

R16 Reports on ad hoc Welsh appeal schemes to be made available to the 
National Assembly [now Senedd Cymru/Welsh Parliament] in an informative 
and accessible way. 

R28. The Welsh Government introduces general guidance, standards for the 
operation of ad hoc redress schemes, that new redress schemes are 
reviewed by the Welsh Government’s Justice Policy Team (JPT) with legal 
support and that monitoring is in place to ensure conformity and consistency. 

R29. Straightforward, clear, consistent Wales-wide basis governance 
arrangements for ad hoc schemes. 
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The Commission on Justice in Wales similarly expressed concerns over the creation 
of ‘ad hoc’ redress mechanisms.  

Chapter 3: A TRIBUNALS SYSTEM FOR WALES 
Consultation Question 4. 
We provisionally propose that the Welsh Tribunals listed in section 59 of the 
Wales Act 2017 should be consolidated into a First-tier Tribunal for Wales, 
subdivided into chambers. Do you agree? 

The prospect of consolidation/amalgamation including a tier and chamber structure 
for the devolved Welsh tribunals is something we have examined extensively in past 
research. We are pleased to see this body of work drawn upon in the Consultation 
Paper and will not repeat our findings in detail here. But specifically, in our research 
report, Administrative Justice: Wales’ First Devolved Justice System (Bangor 
University/ESRC 2018) we made a number of recommendations relating to future 
proposed structures for the devolved Welsh Tribunals. In particular: 

Recommendation 13. That in its project on Welsh Tribunals, the Law 
Commission: 

c. Gathers empirical evidence on the advantages and disadvantages of 
tribunal restructuring, either by amalgamating current tribunals or by creating 
a single tribunal operating through specialist chambers, and ensures that any 
such proposals developed for Wales provide for an ongoing process of 
evaluation. 

f. Considers the creation of a comprehensive system of devolved tribunals (or 
a single tribunal with specialist chambers) reflecting the full scope of 
devolution in Wales, based, for example, on broad areas such as: 

- Planning and the Environment 

- Land and Taxation 

- Education 

- Public administration (including local government)  

- Housing 

- Health and Social Welfare 

- Welsh language rights. 

Overall, we are in favour of a First-tier Chamber for Wales divided into sub-
chambers, with the caveat that careful attention is paid to the development and 
operation of the chambers in such a way as to reap the advantages of amalgamation 
whilst mitigating any potential disadvantages. We note that in para 3.38 of the 
Consultation Paper, the Law Commission has as yet been unable to find empirical 
research on whether the introduction of the unified tribunals system in England and 
Wales (under the Leggatt reforms) led to all the benefits claimed. Both Professor 
Robin Creyke and Professor Matthew Groves (who contributed to our comparative 
research between Australian (state & territory and federal) tribunals, and tribunals in 
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Wales, have noted that there is insufficient evidence to fully assess the benefits of 
amalgamation of tribunals in Australia also. In that regard Professor Creyke 
recommends that a cautious approach to amalgamation, and to the formation of a 
chamber structure, be taken in Wales. The approach taken to consolidation and the 
division into chambers must appropriately balance sufficient degrees of 
specialisation and generalisation, including through some flexibility in rules and 
procedures, and must balance the interests of a range of stakeholders, with the 
‘user’ at the heart of this balancing exercise.  

A range of research continues to demonstrate a lack of awareness of public law 
rights in Wales, including amongst professionals as well as the broader general 
public. If a First-tier Tribunal for Wales has a more distinctive and visible presence, 
and enables more co-ordinated and wide-ranging opportunities to raise public 
awareness and to contribute to public legal education, this would be a key benefit for 
the system of administrative justice in Wales. We would also reiterate our 
recommendation that any consolidation/amalgamation proposals developed provide 
for an ongoing process of evaluation. We think this should extend to monitoring the 
impact of reforms, including by developing a range of outcome based (qualitative 
and quantitative) indicators.  

Consultation Question 5. 
We provisionally propose that the Welsh Ministers be empowered to provide 
for the First-tier Tribunal for Wales to be subdivided into chambers, and work 
allocated to chambers, by way of secondary legislation made with the 
concurrence of the President of Welsh Tribunals. Do you agree? 

Yes, we agree that a First-tier and Chamber structure can be developed through 
secondary legislation, and that the division of particular functions to particular 
chambers could be achieved under leadership of the President of Welsh Tribunals 
alongside engagement with the various tribunal leads.  

Consultation Question 6. 
We provisionally propose that the Valuation Tribunal for Wales should be part 
of the First-tier Tribunal for Wales. Do you agree? 

Yes, we agree that the Valuation Tribunal for Wales should be part of the First-tier 
Tribunal for Wales. It is important, to ensure the potential benefits of amalgamation 
are realised to the fullest extent possible, that bodies identified as devolved Welsh 
tribunals are included within the structure.  

Consultation Question 7. 
We provisionally propose that the jurisdiction of the school exclusion appeal 
panels should be amalgamated into that of the Special Educational Needs 
Tribunal for Wales. Do you agree? 

Yes, we agree, and consider there to be a body of evidence, including research 
evidence, in favour of this development. The case for such amalgamation is 
discussed in detail at chapter 10 of our report, Public Administration and Justice in 
Wales: Education (Nuffield Foundation: Education 2020). We draw attention here to 
recommendation 11 of that report (and note the separate response to this 
Consultation from Ann Sherlock and Sarah Nason). 

Recommendation 11: 
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(i) That there is a review of the governing body level of exclusion 
challenges. Such a review would consider: the independence, actual 
and perceived, of school discipline committees from the head teacher 
whose decision they are considering; the training available to, required 
for, and taken up by, members of school discipline committees; 
whether there is an alternative to these decision being made by 
governing bodies; or whether the decisions of discipline committees 
could be reviewed by an external body such as the PSOW or the 
Education Tribunal, whether in all cases or in cases of more lengthy 
fixed term exclusions. 

(ii) That Welsh Government consider making training on exclusions issues 
mandatory for any governors who wish to serve on the governing 
body’s pupil discipline and exclusions committee. 

(iii) That Welsh Government considers whether the Clerk to the 
independent panel should be legally trained, or, if not, where the Clerk 
to the independent panel is not legally trained, that the local authority 
be required to ensure that an independent source of legal advice is 
provided. 

(iv) That Welsh Government, and any board or other body examining civil 
and administrative justice in response to recommendations of the 
Justice Commission, considers how the exclusions process is 
perceived and dealt with as a justice issue as well as an education 
issue. 

(v) That whichever body or bodies have involvement in the review of 
exclusion appeal panels recommended by the Justice Commission 
(which may include but not be limited to Welsh Government and the 
President of Welsh Tribunals), should consider the following matters: if 
the independent appeal panels remain, whether it would be more 
consistent and efficient for training of panel members to be conducted 
on a national basis; whether appeals against permanent exclusions 
should be brought within the jurisdiction of the Education Tribunal; 
whether there are other alternatives to the current system. 

(vi) That if the current system of exclusion appeals to independent panels 
remains in place, it is considered whether, by way of exception, 
permanently excluded learners with SEN / ALN should be given the 
right to appeal to the Education Tribunal. 

 

Consultation Question 8. 
We provisionally propose that, for the time being, the jurisdiction of the school 
admission appeal panels should not be amalgamated with that of the Special 
Educational Needs Tribunal for Wales. Do you agree? 

Disputes about admission arrangements are discussed in chapter 9 of our report, 
Public Administration and Justice in Wales: Education (Nuffield Foundation 2020). In 
that report we noted that there are concerns about whether the administration of the 
appeal panel system by local authorities is conducive to a perception of 
independence from the decision maker, and to consistency and equality across 
Wales as a whole. CAJTW expressed concern that without ‘systematic monitoring of 
local performance there is a considerable risk that the performance of Panels will not 
be consistent.’ Training is provided at local authority level, something that CAJTW 
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considered would be better done at the national level: ‘the Welsh Government, in 
consultation with the Children’s Commissioner, should take responsibility for the 
provision of training for appeal panel chairs, members and clerks on a national basis 
and maintain a list of approved and suitably trained panel chairs for use by local 
authorities.’ The Welsh Government’s response was that the panels already had 
their own training programmes but that it would bring the recommendation to the 
attention of the Children’s Commissioner. CAJTW suggested that, along with 
exclusion appeals, admission appeals should be brought within the jurisdiction of the 
Education Tribunal which would provide a ‘professional and independent cadre of 
panel chairs’ and would also have the value of annual reports on these appeals 
becoming available. Welsh Government responded that it had concluded that the 
tribunal was ‘not the appropriate vehicle’ for these appeals. It is not clear whether 
this was down to resources or the subject matter of the appeals, CAJTW itself had 
observed that the potential resource implications for the tribunal would be significant 
with around 600 admission appeals every year. The timing of admissions appeals is 
likely to have been, and remains, an issue. For example, whilst exclusion appeal 
panels might need to be convened intermittently throughout the year, there may well 
be a significant concentration of admissions appeals around the time that decisions 
are made on the admission of children to primary education, and then on moving up 
to secondary school. This might be difficult in terms of managing the resources of the 
tribunal, though the Welsh Government did not expressly address these concerns or 
provide consideration of an alternative means of redress. We have noted in our 
research that the case for transfer of admission appeal panels into an Education 
Tribunal may not be as compelling as the transfer of exclusion appeals, especially in 
the shorter term. However, these conclusions were drawn independently of any 
proposals for wider reform of the whole structure of devolved tribunals in Wales.  

In the shorter-term we certainly agree with CAJTW’s recommendations for training in 
both school admissions and school exclusions appeal panels to take place at a 
national level and also consider that the administrative functions for the admission 
appeals panels could be moved into the Welsh Tribunals Unit. CAJTW reported that 
Welsh Government had already conducted a feasibility study of transferring the 
administrative responsibilities for the school panels into the Welsh Tribunals Unit. 
This would have the advantage of enhancing the perception of independence of the 
appeal panels in the eyes of parents and learners. Further information is given in the 
submission of Ann Sherlock and Sarah Nason to this Consultation.  

Consultation Question 9. 
We provisionally propose that the jurisdictions of the Registered School 
Inspectors Appeal Tribunal and Registered Nursery Education Inspectors 
Appeal Tribunal should be amalgamated with that of the Special Educational 
Needs Tribunal for Wales. Do you agree? 

Yes, we agree, for the reasons given at para 3.133 of the Consultation Paper 
referring the Report of the President of Welsh Tribunals, that in effect SENTW 
members are already eligible to deal with any such cases that do arise. In particular 
given that no such cases seem to have arisen in recent years, that the number 
potentially arising are likely to be small and will not have a significant impact on 
SENTW and WTU administration. 
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Consultation Question 10. 
We provisionally propose that the constituent tribunals of the Residential 
Property Tribunal for Wales (residential property tribunals, leasehold valuation 
tribunals, and rent assessment committees) should be consolidated into one 
chamber. Do you agree?  

Yes, we agree this would be appropriate based on the relevant expertise of legal 
members, whilst also having the flexibility to ensure that working practices are 
appropriate for lay members.  

Consultation Question 11.  
We seek views on (1) whether the First-tier Tribunal for Wales should include a 
general regulatory chamber, and if so (2) which existing tribunals should form 
part of that chamber. 

We agree that it would be sensible to include provision for a General Regulatory 
Chamber that would in the first instance include the Adjudication Panel for Wales. 
We note the Commission on Justice in Wales recommendation that ‘…Welsh 
tribunals should be used for dispute resolution relating to future Welsh legislation’ 
(Justice Commission para 6.59 and recommendation 27). The creation of a General 
Regulatory Chamber could help achieve this objective where new appeal routes are 
created under Welsh law that might instead have been allocated to the General 
Regulatory Chamber of the First-tier Tribunal for England and Wales or through 
some of form of resolution including ‘ad hoc’ resolution. We note at present there 
appears to be no right of appeal as concerns Discretionary Assistance Fund for 
Wales applications, and it might be worth considering whether a suitable right of 
appeal could be to a First-tier General Regulatory Chamber for Wales. There may be 
other ‘ad hoc’ legality reviews that could potentially be brought within such a 
Chamber.  

Consultation Question 12. 
We seek views on whether the Residential Property Tribunal for Wales and 
Agricultural Land Tribunal for Wales should be consolidated into a property 
chamber. 

Yes, we agree that these tribunals should be consolidated into a Property Chamber 
(whilst ensuring that neither loses its specific identity, user focus and strengths within 
that processes). We consider that there is a case for a potential future broader 
Property Chamber that could include jurisdiction over some devolved Welsh law 
housing and homelessness appeals (currently determined by the Council Courts in 
Wales). However, this further extension is a matter of significant debate, to which we 
have contributed in our report, Public Administration and Justice in Wales: Social 
Housing and Homelessness (Nuffield Foundation 2020) and in S. Nason and H. 
Taylor, ‘Housing and Justice in Wales’ (2020) 23(5) Journal of Housing Law 97-103.  

 
Chapter 4: APPEALS 
Consultation Question 14. 
We seek views on whether routes of appeal from the devolved tribunals should 
be uniform. 
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Overall, our research could be said to support ‘uniformity’ as a means of ensuring 
‘consistency’ for litigants and their advisers, and other interested stakeholders, so far 
as such contributes to improving awareness and accessibility of appeals. There is 
then also a balance to be struck between ensuring that such a uniform approach 
does not come at the expense of imposing any potential barriers to accessing justice 
for particular claimants, or at the expense of the expeditious determination of 
disputes by suitably qualified, specialised, and experienced judges. Whilst uniformity 
can appear ‘neat’, the overriding principle should be access to justice. In Wales our 
research demonstrates the need for steps to be taken to catalyse judicial 
interpretation, clarification and potentially also development, of devolved Welsh law. 
However, the barriers to this seem more based on lack of awareness of legal rights, 
general public legal education and access to legal aid funded specialist advice, than 
on any complexity or inconsistency in the current appellate system from tribunals.  

Consultation Question 15. 
We seek views on whether, if a uniform appeal route is adopted, that should be 
to: 

(1) the Upper Tribunal; 

(2) the Administrative Court in Wales; or 

(3) a newly established Appeal Tribunal for Wales. 

We think this question raises a number of issues that have been evident across our 
research, many, especially those relating to infrastructure, comparative caseload 
numbers, and expertise, have been recognised in the Consultation Paper. We note 
some specific considerations here.  

(1) The Upper Tribunal 
 

It has been suggested to us in research, including by members of the judiciary, that 
the England and Wales Upper Tribunal can already effectively operate as the Upper 
Tribunal for Wales when determining appeals on points of devolved Welsh law, and 
that in such cases, judges with appropriate expertise and experience of Welsh law 
and context can be allocated to determine appeals. Directing appeals to an existing 
body has the benefits of utilising established infrastructure (as noted in our research 
and in the Consultation Paper).  

Various issues arise about the nature of judicial expertise, in particular whether what 
might be more important is expertise in specialist areas of law, such as in residential 
property law, education law or mental health law, across the English and Welsh 
variants, or, on the other hand, expertise in general principles of the Welsh devolved 
approach to law-making, and to Welsh policy contexts. The latter might indicate 
favouring a new Appeal Tribunal for Wales to focus on developing and applying this 
body of Welsh law, but the former might favour appeals to the England and Wales 
Upper Tribunal, or at least provide less support for a new institution. In the case of 
types of specialism, there is, or could be, provision for ensuring that judges that are 
considered to have the relevant expertise, are allocated to determine appeals. We 
question, then, whether the means to operate as the Upper Tribunal for Wales could 
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be formalised in some way in relevant procedural rules and operating practices of 
the Upper Tribunal for England and Wales.  

A further issue is that there does not seem to be any specific evidence that lack of 
uniformity in appeal routes is a factor discouraging appeals that ought to be pursued 
(as a matter of justice/legal clarity), or any evidence of appeals that have not been 
pursued because appeal routes are inconsistent. The key factor, from a user and 
access to justice perspective, is that the appeal route(s) are made clear to litigants. 
The question then seems to be whether a reserved institution; a regionalised 
institution; or a devolved institution (the three options respectively), would have 
particular advantages/disadvantages in terms of clarity for litigants (their lawyers and 
other associated stakeholders).   

(2) The Administrative Court in Wales 
 

Much has been written about the Administrative Court in Wales and its potential to 
catalyse a more distinctive presence and identity for administrative law and 
administrative justice in Wales. Establishing the Administrative Court in Cardiff was 
part of broader reforms to ‘regionalise’ judicial review and other public law litigation, 
with Administrative Court Centres also being established in Leeds, Birmingham and 
Manchester. ‘Established’ may not in a sense be quite the right word, as each is 
located at existing civil justice centres; although new managerial, administrative and 
legal roles were created, in particular the role of Administrative Court Lawyer for 
each regional centre. There has also been judicial leadership in the form of ‘Liaison’ 
judges for each regional centre. The Administrative Court Office in Cardiff 
administers claims from Wales and from the Western Circuit (geographically, south 
west England – though these claims tend to be heard in Bristol or Exeter). 
Approximately half the caseload of the Administrative Court Office in Cardiff relates 
to south west England. Whilst there is some evidence that establishing an 
Administrative Court in Cardiff has been a factor in raising awareness of public law in 
Wales, including the devolved public law ‘of’ Wales, there is as yet no convincing 
evidence that a net benefit has been achieved in terms of access to justice for 
people in Wales. The Administrative Court in Cardiff is generally praised for its swift 
and quality service, but this seems more based on its comparative size and caseload 
(compared to other Administrative Court centres) as opposed to any distinctively 
Welsh identity. The judicial review caseload against Welsh public bodies has been 
variable, but there is little evidence of any longer-term trend of increase after the 
Administrative Court in Wales was established, or of greater involvement of solicitors 
based in Wales acting for claimants in judicial review. This is despite both figures 
being disproportionately low as compared to England prior to ‘regionalisation’. On 
the other hand, the proportion of barristers from chambers based in Wales instructed 
to act in the Court has begun to see a recent, much overdue, increase. The upshot 
seems to be that, especially from the perspective of access to justice for individuals, 
the advantages of a more ‘local’ and somewhat more ‘Welsh’ Administrative Court, 
have been undermined to an extent by reserved legal aid reforms that have 
impacted on the public law advice sector in Wales (especially in areas such as 
welfare, community care and housing).  

Our point here is that the value of a more distinctively ‘Welsh’ institution is dependent 
on a range of factors, some of which expose, and are impacted by, the ‘jagged 
edges’ of devolution, where legislative competences relating to both legal and social 
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justice are split between Wales and Westminster. Whilst the Administrative Court 
has determined cases of importance to devolved Wales, including cases of 
constitutional importance, there is no reliable evidence that it has yet made a clear 
contribution to the coherent development of a distinctive body of Welsh public law, 
through statutory interpretation or otherwise. These matters are discussed in a 
forthcoming report (Liam Edwards and Sarah Nason, Reviewing Judicial Review in 
Wales (Bangor University 2021)). This suggests, perhaps, that a ‘regionalised’ body 
may not have the same distinctive impact as could potentially be achieved by a 
devolved body.  

Other issues of accessibility relate to the comparative cost of Administrative Court 
(High Court) claims as compared to Upper Tribunal claims. A key factor impacting on 
accessibility of appeal routes will be the costs, and this is likely to be a more 
significant factor in discouraging meritorious appeals than any lack of uniformity in 
appeal routes that are consequentially hard to navigate. 

Another factor often mentioned in research is the availability of legal aid. A specific 
concern is that legal aid might not be available for appeals to the Upper Tribunal (be 
that the England and Wales Upper Tribunal or an Appeal Tribunal for Wales), 
whereas for many Administrative Court appeals and judicial review, legal aid is still 
technically available, albeit that it is often difficult to access. The approach to 
litigation is also noted across research, with concerns that where a process is more 
inquisitorial (less adversarial) the prospects for rigorous development of a body of 
law are weaker. Many of these matters relate to the comparative characteristics of 
court and tribunal adjudication more generally, including the specific status of the 
Upper Tribunal as a ‘superior court of record’, the nature of ‘precedent’ within the 
tribunals system, and relationships of precedent between particular courts and 
tribunals. Some of these matters are currently, we would argue at least, under 
researched, and we cannot address them in detail here. Our research also suggests 
a concern that tribunal justice continues to lack some of the gravitas associated with 
the Administrative Court in Wales, potentially impacting on public body attitudes to 
particular processes, and on compliance with judgments. 

(3) An Appeal Tribunal for Wales  
 

The perceived benefits of establishing a new Appeal Tribunal for Wales would be in 
the notion of a distinctly Welsh identity, with administration through the Welsh 
Tribunals Unit (whatever form this takes in future) and judicial leadership from the 
President of Welsh Tribunals. This approach also has the potential to respond to 
various concerns about the comparative resources allocated to Welsh law matters 
within judicial training in combined England and Wales structures. However, it is not 
clear whether a more distinctive Welsh identity and administration would have 
demonstrable benefits as far as access to justice is concerned. Potentially, the move 
in effect from ‘regionalised’ institution (the Administrative Court in Wales) to devolved 
institution (the Appeal Tribunal for Wales) could add value in terms of raising 
awareness and improving accessibility. It would also improve the prospects for 
accountability for the administration of justice in Wales to the Senedd Cymru/Welsh 
Parliament. It might also be said that a cadre of Appeal Tribunal for Wales judges, 
although potentially also regularly sitting as judges of the Administrative Court and 
reserved Upper Tribunal, might feel more emboldened to interpret/develop the 
growing body of devolved Welsh law in more distinctive, but potentially also more 
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consistently principled ways as serves the needs of people in Wales. All this said, 
the research suggests that a factor over and above uniformity and institutional 
identity, is access to legal aid funded advice and representation as standard.  

 
 

Chapter 5: PROCEDURAL RULES  
 
Consultation Question 21. 
We provisionally propose that all devolved tribunal procedural rules should 
contain an overriding objective. Do you agree? 
 
We agree with developing overriding procedural objectives.  
 
Consultation Question 22. 
We seek views on whether a new overriding objective should include a non- 
exhaustive list of illustrative examples and, if so, what those examples should 
be. 
 
We concur that the examples in para.5.13 of the Consultation Paper are suitable 
overriding objectives for the purpose of tribunals. We also wish the Commission to 
consider wider principles of administrative justice. The Bangor/ESRC 2018 report 
suggested that the PWT should consider ‘guiding administrative justice principles’ 
that would be a basis for an Administrative Procedure Code for Wales but could also 
be adapted by the President of Welsh Tribunals, or procedure committee, when 
developing procedural rules for devolved tribunals [para.41-43].  
 
Principles of Administrative Justice in Wales were set out in the CAJTW Report 
(2016). In our article (2020) we note that these are outward looking and based on 
European standards (236). We note the relevant principles regarding procedures 
here: 
 

Systems and Procedures - All appeal and review systems and procedures 
should:  

o include opportunities for reviewing decisions and for informal dispute 
resolution prior to any formal process of appeal, provided that the 
citizen’s right to a fair and open appeal is not thereby impaired;  

o be prompt, accessible, independent, impartial and open;  
o be proportionate, efficient and effective;  
o demonstrate respect for human rights, equalities, sustainability and the 

needs of the most vulnerable;  
o ensure the interests of unrepresented parties are accommodated and 

that they are not disadvantaged.  
Values and Behaviours  

o Citizens’ rights and needs should be treated with respect at all times;  
o appellants should be kept informed throughout dispute resolution 

processes and enabled to seek resolution of their problems as 
expeditiously as possible;  
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o all decisions, including decisions made on appeal or review, should 
ensure equal treatment of all citizens regardless of language 
preference between the English and Welsh languages. [p.45] 

 
Consultation Question 23. 
We provisionally propose that, where appropriate, devolved tribunal 
procedural rules should include a duty on the parties to cooperate with each 
other and the tribunal. Do you agree? 
 
Is such a duty appropriate in the case of the Mental Health Review Tribunal for 
Wales? 
 
Whilst we think that such co-operation should be encouraged, and facilitated, 
including by the tribunal where appropriate, a ‘duty’ to co-operate with the other party 
could be seen as imposing and counter-productive particularly in some contexts, 
especially where there is a significant imbalance in power and resources between 
the parties (for example in relation to health and education contexts). Co-operation 
will often be in the best interests of both parties, especially where there is likely to be 
a continuing relationship of service provision, but expressing co-operation as a duty 
can conflict with fostering genuine and good faith interaction. The wording of any 
such duty would need to be very carefully thought out and with appropriate 
exceptions for particular jurisdictions.  
 
Consultation Question 24. 
We provisionally propose that devolved tribunal procedural rules should 
provide for service of documents by electronic means. Do you agree? 
In principle, we welcome extending the ability to service documents through 
electronic means as a sensible approach to modern society. However, we also note 
our conclusions in our 2020 report that in terms of wider digitalisation of tribunals that 
a ‘one-size-fits-all’ approach may not be appropriate in all circumstances. We 
recommended a ‘review of digital strategy’ for tribunals in Wales that would consider 
digital skills and inclusion, access to justice for unrepresented users, and adapting 
the digital strategy to context (Nuffield Foundation 2020, para.9.36).  
 
 
Consultation Question 25. 
We provisionally propose that devolved tribunals should have the power to 
review their decisions. Do you agree? 
 
We suggest that more research evidence is collated, and/or more research 
conducted into the potential impacts of Welsh tribunals reviewing their own 
decisions, especially given that appeal numbers from Welsh tribunals are already 
very small. A possible concern with this approach in relation to devolved Welsh 
tribunals would be the comparatively very small size of particular chambers and 
subsequent possible difficulty of ensuring sufficient resources to provide for internal 
reviews that are perceived to be properly independent from the tribunal’s initial 
decision.  
 
Consultation Question 26. 
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We provisionally propose that the rules on remote hearings should be 
standardised in devolved tribunal procedure rules. Do you agree? 
 
We agree that the rules on remote hearings should be standardised to enable 
remote hearings. Our research from 2015 and 2018 found that workshop participants 
noted that remote hearings could be beneficial for rural areas of Wales, where there 
are no longer court or tribunal buildings and where public transport may not be 
accessible (Bangor/ESRC 2018 para.104). We also heard concerns that falling 
behind HMCTS digitalisation programme may lead to a ‘two-speed or multiple-speed 
processes’ between England and Wales where Welsh tribunals could be left behind 
if they could not take advantage of the economies of scale of technological 
developments (Nuffield Foundation 2020, para.9.33). 
 
Adopting rules and implementing digitalisation procedures should be taken with care 
and should take into account the needs of procedural fairness (Bangor/ESRC 2018 
para.107). We note that the Consultation Paper highlights some examples where 
remote hearings may not be suitable. We suggest that consideration will also need to 
be given on how to identify unsuitable cases as part of tribunal procedure rules with 
focus on the nature of the case, the facts and legal issues and the specific attributes 
of the parties (Bangor/ESRC 2018, para.105). 
 
Consultation Question 27. 
We provisionally propose that devolved tribunal procedural rules should, 
where appropriate, be standardised. Do you agree? 
 
We agree that a certain level of standardisation would be conducive to the 
development of a Welsh tribunals system, but care should be given to maintaining 
the flexibility for each jurisdiction (see our response to Question 29). Professor Robin 
Creyke shows that there are potential procedural advantages from the Australian 
experience for enhanced access to applicants, by minimising variations between 
different types of matters, and increasing the potential use of ADR (336-337). We 
believe that the cautious approach to standardisation adopted by the Commission is 
appropriate (para.5.79-5.80 of the Consultation Paper). 
 
 
 
Consultation Question 29. 
We provisionally propose that there should continue to be a separate set of 
rules for each tribunal or chamber. Do you agree? 
 
We agree that each chamber or sub-chamber will require specialist rules and it 
would be suitable to maintain separate set of rules to retain the specialist nature of 
each jurisdiction. This is important to maintain the specialism of each jurisdiction and 
the varied work undertaking by different Welsh tribunals. Professor Robin Creyke 
(2017, 335-336) explains that the Australian experience of amalgamation highlights 
that a ‘delicate balancing act is required to achieve the aim of consistency of 
procedures and practices within the combined tribunal, while maintaining different 
practices specific to, and appropriate for, individual jurisdictions.’ 
 
Consultation Question 30. 
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We provisionally propose that the procedural rules for the Residential Property 
Tribunal for Wales should be amalgamated into one set of rules. Do you 
agree? 
 
We agree that it would be suitable to amalgamate the procedural rules for RPTW for 
the reasons set out by the Commission. 
 
Consultation Question 31. 
We provisionally propose that there should be a Tribunal Procedure 
Committee for Wales. Do you agree? 
 
We agree that there should be a Tribunal Procedure Committee for Wales. 
 
Consultation Question 32. 
We provisionally propose that the President of Welsh Tribunals should be 
responsible for chairing the Tribunal Procedure Committee for Wales and 
appointing its members. Do you agree? 
 
We agree that the President of Welsh Tribunals should be responsible for chairing 
the Tribunal Procedure Committee. 
 
Consultation Question 33. 
We provisionally propose that the President of Welsh Tribunals’ ability to 
appoint members of a Tribunal Procedure Committee for Wales should be 
guided by factors set out in legislation, including the need for the Committee 
to have access to a range of expertise. Do you agree? 
 
We agree that it would be prudent for the power to appoint members of the Tribunal 
Procedure Committee to be set out in legislation and consider the approach taken by 
the Commission in para.5.104-5.105 to be suitable. 
 
Consultation Question 34. 
We seek views on whether rules should be made, with the approval of the 
Welsh Ministers, by a majority of the Tribunal Procedure Committee for Wales, 
or by the President of Welsh Tribunals. 
 
We believe that placing the rule-making authority with the majority of the Tribunal 
Procedure Committee would help to empower and ensure the credibility of that 
committee. It would also be consistent with other rule committees such as the 
Tribunal Procedural Committee (Tribunals, Courts and Enforcement Act 2007 
(Schedule 5)) and the Civil Procedure Rule Committee (Civil Procedure Act 1997, 
s.2(8)).  
 
 
 
CHAPTER 6: APPOINTMENTS 
 
Consultation Question 35.  
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We provisionally propose that the same appointing authority (or authorities) 
should make appointments for all devolved tribunals. Do you agree?  
 
We agree that there should be coherence in the appointment arrangements for all 
devolved tribunals. Our research highlighted that administrative relationship between 
the Welsh Government and the Judicial Appointments Commission means that, in 
practice, the process of appointment is the same whether the appointing authority is 
the Lord Chancellor or the Welsh Ministers (Nuffield Foundation 2020, 
para.9.39)(see also, Nason 2015, para.7.12).  
 
Consultation Question 36.  
We provisionally propose that members of the tribunals listed in section 59 of 
the Wales Act 2017 should be appointed by the President of Welsh Tribunals. 
Do you agree?  
 
We agree that the President of Welsh Tribunals should be responsible for appointing 
members of s.59 tribunals and agree with the reasoning of the Commission as set 
out in paras.6.61-6.63. 
 
Consultation Question 37.  
We provisionally propose that judicial leads and deputies of tribunals listed in 
section 59 of the Wales Act 2017 should be appointed by the Welsh Ministers, 
with the agreement of the President of Welsh Tribunals. Do you agree?  
 
We agree that Welsh Ministers, with agreement of the President of Welsh Tribunals, 
should be the responsible authority for appointing judicial leads and deputies. 
Reform to practice and the relationship with the JAC highlighted above has fulfilled 
the ‘parity test’ set by the Committee on Administrative Justice and Tribunals Wales 
in 2016 and should uphold confidence in the independence and impartiality of the 
system (CAJTW, 2016, Recommendation 11; Nuffield Foundation 2020 para.9.38).  
 
Consultation Question 38.  
We seek views on how the President of the Valuation Tribunal for Wales 
should be appointed.  
 
If the Valuation Tribunal for Wales is to be part of the First-Tier Tribunal for Wales, 
as we agree with above, the appointment process of the President of the VTW 
should be consistent with other tribunal leads. To maintain a separate appointment 
process for some tribunals within the new structure would go against the rationale for 
consistency and coherence presented by the Commission in the Consultation Paper.  
 
Consultation Question 39.  
We seek views on how members and chairpersons of the Valuation Tribunal 
for Wales should be appointed.  
 
Similar to Question 38, if the purpose of reform is to improve coherency and 
consistency then members and the chairpersons of the VTW should follow the same 
process as other jurisdictions under the responsibility of the President of Welsh 
Tribunals, particularly if the VTW is under the First-tier Tribunal for Wales structure. 
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Consultation Question 40.  
We seek views on whether members of school admission and, if retained, 
exclusion appeal panels should be appointed by the President of Welsh 
Tribunals.  
 
If school admission and exclusion panels were retained, our response to question 8 
above, reiterated CAJTW’s recommendations that training for admission panel 
members should be conducted nationally and that administrative functions of the 
panels should move to the WTU. We also note the Commission on Justice’s 
conclusion that oversight of their operation by the President of Welsh Tribunals is 
required [Commission on Justice 2019, para.6.47]. With that in mind, it seems 
consistent, in time, to also move responsibilities for appointment of members to the 
President of Welsh Tribunals to keep enhancing the independence of the panels. 
Even if the selection process was not undertaken through the JAC, it would be 
prudent to have an independent authority making the appointment. 
 
Consultation Question 41.  
We provisionally propose that arrangements for selection for appointment by 
the Judicial Appointments Commission should not be altered as part of our 
reforms. Do you agree?  
 
We agree that the arrangements for selection by the Judicial Appointments 
Commission should not be altered at this time. Our research has not identified a 
need to reconsider this approach since our conclusions highlighted by the 
Commission in paras.6.83-6.84. Furthermore, building arrangements with JAC has 
been a key part of the Welsh Government’s development of impartiality and 
independence for Welsh Tribunals and upholding the ‘parity’ test set by CAJTW in 
2016 (Government Response to CAJTW, 2016, 2).  
 
 
Consultation Question 44.  
We seek views on how members of school admission and (if retained) 
exclusion appeal panels should be selected. 
 
Our more detailed research-based conclusions relating to school admissions and 
exclusions are contained in the separate consultation response of Ann Sherlock and 
Sarah Nason.  
 
CHAPTER 7: COMPLAINTS AND DISCIPLINE  
 
Consultation Question 45. 
We provisionally propose that there should be standardised complaints 
policies and procedures that applies to all devolved tribunals. Do you agree?  
 
We agree that a standardised approach is important for consistency and clarity, 
particularly if there is a reform tribunal system with chamber structures under one 
tribunal.  
 
Consultation Question 46.  
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We provisionally propose that the complaints policies should be made 
available both online and in hard copy on request. Do you agree?  
 
We agree. The policies should be as transparent and open as possible. 
 
Consultation Question 47.  
We seek views on whether there is a need for a complaints policy in relation to 
school admission and (if retained) exclusion appeal panels, in addition to the 
role currently played by the Public Services Ombudsman for Wales.  
 
There needs to be clarity on how complaints can be made regarding the judicial 
aspect of members separate to potential aspects of maladministration related to the 
local authority. We believe it would be appropriate for the President of Welsh 
Tribunals to have a role in investigating complaints. If the President of Welsh 
Tribunals is to take a more formal role in the appointment of panel members then 
there should be consistency on discipline too.  
 
Consultation Question 48.  
We provisionally propose that there should be provision for complaints 
regarding the conduct of members of the Valuation Tribunal for Wales. Do you 
agree?  
 
We agree that there should be a complaints procedure regarding the conduct of 
members of VTW. 
 
Consultation Question 49.  
We provisionally propose that there should be a uniform procedure for 
complaints about the administration of the devolved tribunals. Do you agree?  
 
We agree that there should be a uniform procedure for complaints regarding 
administration of devolved tribunals.  
 
Consultation Question 50.  
We provisionally propose that there should be a uniform procedure for 
complaints about the conduct of members and judicial leads of the devolved 
tribunals. Do you agree?  
 
We agree with the proposal that there should be a consistent and uniform procedure 
for complaints about the conduct of members and judicial leads of devolved 
tribunals.  
 
Consultation Question 51.  
We provisionally propose that complaints regarding members of the tribunals 
listed in section 59 of the Wales Act 2017 should be investigated by the 
relevant judicial lead. Do you agree?  
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As proposed in para.7.93 of the Consultation Paper, we agree that judicial leads 
should investigate complaints regarding members of their tribunals with an 
appropriate formal role for the President of Welsh Tribunals and flexibility for the 
President to direct other investigating processes as appropriate according to 
paras.7.94-7.95. 
 
Consultation Question 52.  
We provisionally propose that the investigation of complaints regarding 
judicial leads of tribunals listed in section 59 of the Wales Act 2017 should be 
coordinated by the Judicial Conduct Investigations Office, or an equivalent 
body. Do you agree? 
 
We agree that previous work on fostering a more independent tribunal system with 
recourse to the JCIO through agreement with the Welsh Government should be 
maintained for as long as this is appropriate and suitable for the Welsh system of 
tribunals. Our research (Nason & Pritchard 2020, 244) highlights how the WTU, in 
coordination with the President of Welsh Tribunals and judicial leads, is developing 
internal expertise and equivalent roles to HMCTS, JCIO and the Judicial Office. The 
proposals for formalising the independent structure of the WTU, below, could help to 
enhance potential equivalent processes to the JCIO in the long-term. 
 
 
Consultation Question 54.  
We provisionally propose that complaints regarding the conduct of members 
of the Valuation Tribunal for Wales should be investigated by the President of 
the tribunal. Do you agree?  
 
We agree that it is suitable for the VTW to be consistent with processes of other 
Welsh tribunals. 
.  
Consultation Question 55.  
We provisionally propose that complaints regarding the conduct of the 
President of the Valuation Tribunal for Wales should be investigated by the 
Judicial Conduct Investigations Office or an equivalent body. Do you agree?  
 
We agree that it is suitable for the VTW to be consistent with processes of other 
Welsh tribunals. 
 
Consultation Question 56. We provisionally propose that the President of 
Welsh Tribunals should have the power to discipline and dismiss members of 
the tribunals listed in section 59 of the Wales Act 2017. Do you agree?  
 
We agree that the role of the President of Welsh Tribunals should be extended to 
have a uniform power to discipline and dismiss members of s.59 tribunals. 
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Consultation Question 57. We provisionally propose that the President of 
Welsh Tribunals should have the power to discipline and dismiss members of 
the Valuation Tribunal for Wales. Do you agree?  
 
We agree that it is suitable for the VTW to be consistent with processes of other 
Welsh tribunals. 
 
 
Consultation Question 59.  
We provisionally propose that judicial leads of the tribunals listed by section 
59 of the Wales Act 2017 should be disciplined and dismissed by the President 
of Welsh Tribunals, with the concurrence of the Welsh Ministers. Do you 
agree?  
 
We agree that the President of Welsh Tribunals should be responsible for 
disciplining and dismissing judicial leads and that the concurrence of Welsh Ministers 
is an appropriate arrangement. We also agree that this should be with the Welsh 
Ministers and not the Counsel General as set out in the Consultation Paper. 
 
Consultation Question 60.  
We provisionally propose that the President of the Valuation Tribunal for 
Wales should be disciplined and dismissed by the President of Welsh 
Tribunals, with the concurrence of the Welsh Ministers. Do you agree?  
 
We agree that it is suitable for the VTW to be consistent with processes of other 
Welsh tribunals. 
 
 
CHAPTER 8: THE PRESIDENT OF WELSH TRIBUNALS  
 
Consultation Question 62.  
We provisionally propose that the President of Welsh Tribunals should be a 
judge of the tribunal or tribunals over which the President presides. Do you 
agree?  
 
We agree that the President of Welsh Tribunals should be a judge of each s.59 
tribunal, or a reformed tribunal structure as set out above.  
 
Consultation Question 63.  
We seek views on whether school admission and (if retained) exclusion appeal 
panels be subject to the supervision of the President of Welsh Tribunals.  
 
In accordance with our research quoted in para.8.50 of the Consultation Paper, we 
believe that there is potential for a supervisory role for the President of Welsh 
Tribunals over school admission and school exclusion appeal panels. We expect that 
the President could encourage more coherence and coordination between panels 
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and improve the perception of panels as independent, as noted in the Consultation 
Paper.  
 
While we agree that this may provide some of the same benefits as having a 
supervisory Administrative Justice oversight body, it is important to emphasise that 
the roles are different and there is a case for establishing a specific statutory 
oversight body (Nuffield Foundation 2020 para.13.9). Our report (Nuffield Foundation 
2020) highlights the challenges of establishing such an oversight body in the UK and 
in comparative systems that can co-ordinate administrative justice (paras.13.10-
13.13). Care should be taken in ensuring that the President of Welsh Tribunals is not 
burdened with functions that would detract from the core functions of the President 
and would be more suitable for a statutory oversight body with specific resources for 
monitoring and supervising the administrative justice system.  
 
Consultation Question 64.  
We provisionally propose that the President of Welsh Tribunals should 
supervise the Valuation Tribunal for Wales. Do you agree?  
 
We agree that there are benefits to supervision of the President of Welsh Tribunals 
over the VTW. At the least, this would enable more co-ordination across Welsh 
Tribunals which is in line with the reforms proposed in the Consultation Paper as a 
whole. 
 
 
CHAPTER 9: THE WELSH TRIBUNALS UNIT  
 
Consultation Question 65.  
We provisionally propose that the Welsh Tribunals Unit should be established 
as a non-ministerial department. Do you agree?  
 
Our views are noted in the Consultation Paper at [9.64]-[9.65]. We agree that the 
non-ministerial department model would provide the appropriate level of 
independence and impartiality from the Welsh Government. We also welcome a 
formalised role for the President of Welsh Tribunals as part of a governing structure 
for the WTU.  
 
 
CHAPTER 10: JUDICIAL INDEPENDENCE  
 
Consultation Question 66. 
We provisionally propose that the Welsh Ministers and others responsible for 
the administration of justice in Wales should be subject to a statutory duty to 
uphold the independence of the devolved tribunals. Do you agree?  
 
We agree that there should be a statutory duty on Welsh Ministers to uphold the 
independence of the devolved tribunals. As well as constitutional propriety it is a 
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necessary step in ensuring consistency between different jurisdictions and so is 
consistent with the development of a tribunal system in Wales. 
 
Consultation Question 67.  
We provisionally propose that judicial leads and legal and other members of 
devolved tribunals should be required to take the judicial oath. Do you agree? 
 
We agree that there should be a requirement on judicial leads and members to take 
the judicial oath. This is again welcomed on the basis of consistency, particularly 
where members are cross-ticketed and are required to undertake an oath for one 
tribunal but not the other.  
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