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This response deals with the questions in the Consultation Paper concerning school admission and 
school exclusion appeal panels. It is based on the research conducted for the ‘Paths to 
Administrative Justice’ research project,3 and in particular on the education case-study.4  

Consultation Question 1   

2.92 We provisionally consider that decision-making bodies which adjudicate disputes between 
parties by way of issuing binding determinations should be categorised as tribunals for the 
purposes of this project. Do you agree? 

We consider that, for the purposes of this project, categorising bodies which adjudicate on disputes 
between parties by way of issuing binding determinations as tribunals is a sensible approach that 
enables the Law Commission to conduct a holistic consideration of all bodies which share these 
characteristics.  

As to the potential reach of the definition proposed, we note that, while there may be doubt as to 
whether they count as ‘bodies’, the pupil discipline committees of school governing bodies, which 
hear the pupil / parent’s representations against a decision to exclude a pupil, also adjudicate on the 
contested issues and make decisions which are binding on the headteacher and the pupil / parent. 
We appreciate that the Law Commission does not intend its definition to cover these committees 
which are part of school governing bodies whose sole purpose is not the adjudication of disputes, 
and that these committees of the governing bodies have therefore fallen outside the scope of this 
consultation exercise. They may well fall within the ‘internal review’ bodies referred to in para. 2.52 
of the Consultation Paper. For the future, however, as we note in our discussion below on exclusion 
panels, there are issues concerning how these committees operate and we consider that it is 
important that any reform in relation to the appeal panels does not lead to complacency regarding 
how well the earlier stage of the school exclusions process is working.  

Consultation Question 2 

2.93 We provisionally propose that the following bodies are devolved tribunals: (1) the tribunals 
listed in section 59 of the Wales Act 2017; (2) the Valuation Tribunal for Wales; (3) school 
admission appeal panels; and (4) school exclusion appeal panels. Do you agree? 

We agree that school admission appeal panels and school exclusion appeal panels should be 
categorised as devolved tribunals for the purposes of this project. These are bodies in relation to 
which issues have been raised in previous reviews of the administrative justice landscape, for 
example, the 2016 report of the Committee on Administrative Justice and Tribunals in Wales 
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(CAJTW)5 and the Commission on Justice in Wales in 2019.6 As is noted in the Consultation Paper, 
among the issues raised have been the lack of statistics on the number and outcomes of admission 
and exclusions appeals which makes it impossible to have any overview on an all-Wales basis, the 
lack of oversight of these bodies, questions about their independence, and practical issues 
concerning consistency and training.7 It is important that these bodies are considered in relation to 
any reforms regarding tribunals in Wales.  

Consultation Question 7.  

3.128 We provisionally propose that the jurisdiction of the school exclusion appeal panels should 
be amalgamated into that of the Special Educational Needs Tribunal for Wales. Do you agree? 

We agree that the jurisdiction of the school exclusion appeal panels should be amalgamated into 
that of the Special Educational Needs Tribunal for Wales (SENTW).  

The problems concerning exclusion appeal panels have been well rehearsed in earlier reviews. As 
the Consultation Paper has noted, to the extent to which any statistics are available, the number of 
exclusion appeal panels convened each year is low. This makes it challenging to develop a consistent 
approach across panels even within a local area, let alone across Wales. The Edinburgh University 
report of 2013, commissioned by Welsh Government to examine the school exclusions process,  was 
concerned that panel members might, due to the low numbers, lack experience and that this might 
have an impact on the fairness of outcomes.8 This was also commented upon by CAJTW in its 2016 
report: ‘a system with such a low volume of exclusion appeals is unlikely to be performing optimally 
when it is administered by 22 different local authorities who each will rarely experience a case.’9 For 
example, it considered that it would be difficult for local authorities to appoint chairs with previous 
experience in panel work given the low number of cases.  

Both the Edinburgh Report and CAJTW’s 2016 report stated a preference for exclusion appeals to be 
organised on a national rather than a local basis. The Edinburgh Report recommended that in ‘the 
interests of equity and consistency, a National Appeal Panel should be established.’10 CAJTW’s 
preference was for the work of exclusion (and admission) appeal panels to become part of the 
jurisdiction of SENTW: this would ‘ensure a professional and independent cadre of panel chairs’ and, 
in addition, the Annual Reports produced by the Tribunal would make available an account of the 
national picture concerning school exclusion appeals.11 Such an overview at the national level is not 
currently available as statistics are not collected by Welsh Government regarding appeal panels. As 
observed by the Commission on Justice in Wales,12  except for the possibility of judicial review, there 
is no judicial scrutiny of the work of exclusion appeal panels. 

During our research we received feedback from some local authority lawyers who considered that 
the system worked well: in their view, any parental concerns about the independence of the panels 
could be managed by a good introduction from the panel’s chair and the proper performance of the 
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clerk’s role, ensuring no discussion with the school before the panel. We heard from some local 
authorities that exclusion appeal panels were managed and arranged by the regional consortium, 
and also that there was co-operation between authorities so that people with experience and 
expertise worked across authorities on the panels. Some local authority lawyers felt that some 
degree of oversight of the exclusion panels would be appropriate but not to the extent of 
transferring the process to SENTW, a move that they feared would lead to a more formal process 
and the loss of direct local experience.  On the other hand, we heard concerns that the ‘local 
expertise’ valued by local authorities could be perceived by some parents as a lack of independence 
from the schools. It is not clear why so few pupils / parents pursue appeals against permanent 
exclusions and it is therefore difficult to gauge whether a move to the Tribunal would affect their 
likelihood of pursuing a case. 

Our view is that the low numbers of exclusion appeal panels convened each year would make this a 
more manageable addition to the Tribunal’s workload than that of admission appeals. Our research 
also considered there is a very strong argument for placing this within SENTW’s jurisdiction given 
what is at stake for a permanently excluded pupil. In addition, as CAJTW observed,13 the fact that a 
high proportion of school exclusion cases concern learners with additional learning needs would 
strengthen the argument for exclusion appeals to come within the jurisdiction of the body with 
specialist expertise on SEN / ALN. It is not therefore surprising that the SENTW President has 
expressed herself as positive in terms of SENTW taking on this remit.14  

While outside the remit of this Consultation Paper, we would express the hope that resolving the 
appeal system for permanent exclusions by placing them within SENTW’s jurisdiction does not have 
the unintended consequence of diminishing the likelihood of attention being given to the other 
element of the exclusions process – that of fixed term exclusions. CAJTW and the Commission on 
Justice in Wales dealt only with appeal panels and, therefore, only with the process for permanent 
exclusions. However, concerns have been expressed elsewhere15 about the fairness and impartiality, 
actual and perceived, of the pupil discipline committees of governing bodies. As the current SENTW 
President put it, the outside perception of the involvement of school governors reviewing exclusions 
is likely to be that ‘they’re basically part of the body that’s excluded the child in the first place.’16 
However, whereas governing body decisions on permanent exclusions can be appealed to the 
independent panel, no such appeal exists in relation to the upholding of a fixed-term exclusion, nor 
is there recourse to the Public Services Ombudsman for Wales. Unless there is disability 
discrimination in such a case, in which case SENTW may hear a claim, the only avenue for redress is 
the theoretical possibility of judicial review. This is not a reason to resist moving the exclusion appeal 
panel remit to SENTW but we highlight the issue in the hope that the reform of one issue will not 
lead to a sense of complacency regarding how the rest of the exclusions process is working. 
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Consultation Question 8.  

3.130 We provisionally propose that, for the time being, the jurisdiction of the school admission 
appeal panels should not be amalgamated with that of the Special Educational Needs Tribunal for 
Wales. Do you agree? 

As with exclusion appeal panels, statistics are not collected by Welsh Government on the number or 
outcomes of appeals against individual admission decisions in Wales. Consequently, there is no 
overview of the admission appeals system on a Wales-wide basis, and it is unclear whether local 
authorities analyse the data that they collect from the perspective of the justice aspects of appeals 
as well as in relation to monitoring what the data reveal about the area’s education provision.  

School admission appeal panels are to be established by the admissions authority for the relevant 
school. This means that the body that makes the admissions decision is the body responsible for 
appointing the panel. A lack of structural independence is, therefore, a real concern, although the 
admission authority’s scope for action is constrained by detailed regulations on the composition of 
the panels and the procedures they must follow.  

As with the exclusion appeal panels, the Commission on Justice in Wales expressed concern about 
the lack of any judicial scrutiny of their work,17 and CAJTW expressed a preference for transferring 
their jurisdiction to SENTW.18 We consider that, ideally, the jurisdiction of admission appeal panels 
should be transferred to the Tribunal. However, we are aware that there may be issues concerning 
resources and capacity. 

There is clearly a practical basis for wishing to treat admission appeal panels differently from 
exclusion appeal panels: as is observed in the Consultation Paper, there are significantly more 
admission appeals than exclusion appeals, and, given the cycle of the application process, the 
admission appeals are concentrated in particular times of the year. Accordingly, transferring their 
work to SENTW would represent a much greater practical and resources challenge.  

However, we note that paragraph 3.125 of the Consultation Paper also makes reference to the need 
for experience and understanding of education provision in the local area and the concern that it 
might not be possible to replicate this understanding if appeals were heard by the tribunal from 
across Wales. While our research on administrative justice and education did not examine this 
specific issue, we wonder whether the issue of local knowledge is overstated and we consider that 
this merits further inquiry. We appreciate that local knowledge will be crucial in relation to making 
the admission arrangements by each admissions authority. These are the arrangements which will 
set out the admission authority’s approach to the allocation of places in its schools, and the criteria 
which will be applied if a school is oversubscribed. Local authorities must establish admissions 
forums which are required to monitor the admissions arrangements for compliance with the 
Admissions Code19 and legislation, and may raise concerns with the Welsh Ministers. Where parents 
and others are entitled under the Regulations to make objections, these objections will be made to 
the Welsh Ministers. The admission appeals panel have no role at this stage.  

Any appeals to the appeal panels on the grounds that the admission arrangements are not 
compatible with the requirements of the Admissions Code and legislation, or appeals based on the 
ground that the arrangements have not been applied correctly and impartially will not require any 
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knowledge of the local education provision. Where the admissions authority can satisfy the panel 
that admitting the pupil would prejudice the overall provision of efficient education or the efficient 
use of resources, as might be the case if places are oversubscribed for the year group in question, 
the panel is required to exercise its discretion and balance the degree of prejudice and the 
appellant’s case. According to the Admission Appeals Code,20 this balancing will include 
consideration of the appellant’s reasons for preferring the particular school, including what can be 
offered at that school that other schools cannot offer. The Appeals Code indicates that the panel 
‘will need to consider the wider consequences for the admission authority in complying with the 
appellant’s wishes and how serious those consequences would be for both the authority and the 
other children / young persons.’ This aspect of an appeal is likely to be where some knowledge of 
local provision is relevant but, if this jurisdiction were to be transferred to the tribunal, it would be 
possible for relevant information to be provided by the admissions authority as part of its case to 
justify its decision to refuse admission.  

As stated earlier, our view is that, ideally, the admission appeals jurisdiction should be transferred to 
SENTW due to appeal panels’ lack of structural independence from the admissions authorities whose 
decisions are being appealed. However, our research considered that if there were limits on the 
additional work that it was feasible to transfer to SENTW, there was a more compelling case for 
transferring the exclusion appeals work on the basis of what was at stake for a permanently 
excluded pupil. This would leave the problem of the lack of structural independence of the 
admission appeal panels from the bodies whose decisions are being appealed to them. We 
considered that this could be addressed by moving the administrative responsibilities for these 
bodies to the Welsh Tribunals Unit, but we acknowledge the difficulties referred to by the 
Consultation Paper in para. 3.125. 

 

Consultation Question 17.  

4.64 We seek views on (1) whether appeals from school admission appeal panels should lie to the 
Special Educational Needs Tribunal for Wales; and (2) if so, on what grounds applicants should be 
able to appeal. 

We have not arrived at a firm conclusion to these questions. While there is a logical inconsistency in 
the different treatment being proposed for admission appeal panels and exclusion appeal panels, if 
the jurisdiction of admission appeal panels is not transferred to SENTW, we can see that making 
provision for appeals from admission appeal panels to SENTW would introduce an element of 
judicial oversight where none exists at present. On the other hand, the problems noted in para 3.125 
of the Consultation Paper document regarding the concentration of appeals in April – May would 
apply too: any appeals from the panels to SENTW would also be concentrated into the late Spring -
early summer period. If this were to be managed by limiting the right of appeal, the greater the 
limits on the right to appeal from a panel to SENTW, the more diminished the judicial oversight that 
would be provided by SENTW.  

Para. 3.129 of the Consultation Paper suggests that proposal is being advanced as an interim stage 
on the way to transferring the jurisdiction of the appeal panels to the tribunal, allowing the tribunal 
to gain experience with these cases without the burden of taking on the full volume of the panels’ 
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work. We consider that this is a pragmatic approach and would tend to be more supportive of the 
proposal as an interim measure rather than as a final outcome.  

 

Consultation Question 18.  

4.65 We seek views on whether onward appeals from the Special Educational Needs Tribunal for 
Wales in relation to school admission appeal panel decisions should be limited to cases which 
raise some important point of principle or practice, or where there is another compelling reason to 
hear the appeal. 

Given that the proposal for admission appeals is for parents / pupils to have an appeal to the 
admission appeals panel followed by an appeal to SENTW, it would be legitimate to restrict any 
further appeal to cases which raise an important point of principle or practice or other compelling 
feature.  

Consultation Question 40.  

11.40 We seek views on whether members of school admission and, if retained, exclusion appeal 
panels should be appointed by the President of Welsh Tribunals.  

We consider that the current system whereby panel members are appointed by local authorities / 
admission authorities is problematic. Administration of these panels, if retained, by the Welsh 
Tribunals Unit and appointment of their members by the President of Welsh Tribunals would 
enhance the bodies’ structural independence from the bodies whose decisions are being challenged, 
and would therefore be welcome. However, on the basis of the research we have conducted thus 
far, we are unable to provide comments on the practical issues that would undoubtedly arise if this 
were to be the case.  

 

 


