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INTIMATE IMAGE ABUSE: Q & A AND MYTHBUSTER 

1.1 We have been tasked with assessing the adequacy of the criminal law in relation to 
the non-consensual taking, making and sharing of intimate images, identifying any 
gaps in protection and making recommendations to ensure the criminal law provides 
consistent and effective protection to victims of intimate image abuse. We published 
our consultation paper on 26 February 2021 and the public consultation period ran 
until 27 May 2021. 

1.2 The objective of this document is to answer some of the frequently asked questions 
that have been posed by the public whether to us directly, online or as reported in the 
media since publication. We also tackle some of the myths that surround intimate 
image abuse to provide clarity on our proposals for reform. 

1.3 This document is intended to be a living document and we will continue to review it 
throughout the project.  

1.4 You can contact us by emailing imageabuse@lawcommission.gov.uk.  

When is an image a 'downblousing'?   

1.5 We define ‘downblousing’ as the taking of images, usually from above, down a 
female’s top in order to capture their bra, cleavage and/or breasts. In our consultation 
paper, we propose that the definition of “intimate” should be broadened to include 
images of ‘partially exposed breasts, whether covered by underwear or not, taken 
down the depicted person’s top’. We explain in the consultation paper that this 
definition would ensure that ‘downblousing’ is criminalised but that images of someone 
wearing a low-cut top where their cleavage is visible would not be caught by the law.  

Is it still ‘downblousing’ if the person is not wearing a blouse?  

1.6 The idea that for downblousing to occur the victim must be wearing a blouse is 
erroneous. ‘Downblousing’ is a term which was coined to capture the voyeuristic 
practice of taking images (usually from above) down a female’s top in order to capture 
their bra, cleavage and/or breasts. This behaviour is wrong and harmful regardless of 
the type of clothing worn because the image has been taken down the victim’s top 
exposing intimate areas of their body without their consent. Our proposed offence 
would protect victims regardless of what they chose to wear. 

Downblousing myth: The Law Commission’s proposal would mean that anyone could 
end up having a criminal record for taking an image where a woman is exposing her 
cleavage, for example at the beach or at a nightclub.  

1.7 This is not correct. For the purpose of our proposed downblousing offence, the image 
must have been taken down a victim’s top, and must capture either their bra, cleavage 
and/or breasts. For example, our proposed offence would not criminalise the taking of 
a photograph of a woman wearing a bikini on the beach when her cleavage was 
visible. However, it would capture a photograph of a woman’s partially exposed 
breasts taken down the top of her dress by a man standing over her when she was 
sitting on a tube train. This behaviour is not currently a criminal offence although there 
is societal agreement that it is wrong and harmful. 
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1.8 Currently, taking an upskirting image on a crowded escalator is an offence; taking a 
downblousing image in a crowded train carriage is not. Our proposal will close a 
narrow but important gap in the law to protect victims from people who engage in 
voyeuristic behaviour by taking non-consensual photographs down a victim’s top in 
order to view or to share these images.  

Do the Law Commission’s proposals cover images that have been non-consensually 
taken and/or shared of someone topless or in a bikini on a beach?  

1.9 Our proposals do not criminalise taking images of a person topless at a beach or 
wearing a bikini as swimwear. We make a distinction between those who choose to 
expose intimate areas of their body in public and do not have a reasonable 
expectation of privacy and those who do not choose to do so and have a reasonable 
expectation of privacy.  

1.10 We conclude that where a person voluntarily appears naked or semi-naked in public, 
taking an image of them without consent in that situation does not violate their bodily 
privacy in the same way as taking an intimate image of someone who was not 
voluntarily naked or semi-naked in public. We propose a reasonable expectation of 
privacy test in our consultation paper to help courts make this important distinction 
between what should and should not be criminal.  

1.11 This test would only apply where an intimate image is taken without consent in a 
public place. It would not apply to images taken in a private setting. The focus of this 
test is on the circumstances in which the image was taken. It follows that if an image 
is taken in a public place without consent, in circumstances where criminalisation is 
not justified, then sharing that image without consent would also not warrant 
criminalisation. For a sharing offence, this would mean that the reasonable 
expectation of privacy would be in relation to the circumstances under which the 
image was originally taken. It is the image itself that is of concern here; the 
circumstances in which it is shared are not relevant. The additional element would 
therefore require the prosecution to prove that the victim had a reasonable 
expectation of privacy in relation to the taking of the image. The legal burden of proof 
for this test would be on the prosecution. 

1.12 However, a bikini may also be worn as underwear underneath a sarong or a kaftan 
while on the beach. Currently, if a photograph was taken underneath clothing 
exposing swimwear worn as underwear, this is not unlawful. Our proposals would 
close this significant loophole in the ‘upskirting’ offence and make this behaviour a 
criminal offence. 

What do the Law Commission say about photos being taken of people breastfeeding 
in public? 

1.13 In our consultation paper we conclude that people who are breastfeeding in public 
retain a reasonable expectation of privacy against someone taking a photo of them 
without their consent. This means that taking or sharing a photo of someone 
breastfeeding in public without consent, and without reasonable belief in consent, 
would be a criminal offence under our provisional proposals, where the image meets 
our definition of “intimate” (where a breast is exposed or partially exposed, whether 
covered by underwear or not). Our proposed offences would criminalise the taking 
and sharing without consent of such images of breastfeeding in public whether it is 
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done for a specific motive (for example to cause humiliation, alarm or distress or for 
sexual gratification), an unknown reason or for no reason at all. 

Myth: The law seems to favour women 

1.14 Our proposals for reform seek to ensure better protection for all victims of intimate 
image abuse and do not distinguish on the basis of gender. Both male and female 
victims of intimate image abuse will be protected equally by our proposed offences.  

1.15 That being said, the evidence presented to us does indicate that women are 
disproportionately targeted and are therefore much more likely to be victims of 
intimate image abuse than men. The Cyber Civil Rights Initiative’s survey of revenge 
porn victims, for example, showed that 90% of respondents were women.1 The 
Revenge Porn Helpline told us that, since it opened, up to 70% of calls have been 
from women and girls.2 A Freedom of Information (“FOI”) request made in 2015 
revealed that the vast majority of non-consensual sharing cases reported to police 
involved female victims and male perpetrators.3 There is also some research to 
suggest that women are also more likely than men to be victims of a particular type of 
“sextortion”, where intimate image abuse is utilised to blackmail victims into 
performing sexual acts or sending more intimate images.4 Research suggests that the 
consequences of revenge porn for women and girls are “far more serious” than the 
consequences for men and boys.5  

Would ‘upkilting’ be a criminal offence under the Law Commission’s proposals? 

1.16 ‘Upkilting’ already is an offence under the current law. Under section 67A of the 
Sexual Offences Act 2003 the act of taking a photograph or video beneath a person’s 
clothes without consent is a criminal offence. While the offence has been termed 
‘upskirting’, it would apply to a photograph taken under a kilt in exactly the same way. 
Our provisional proposals aim to fill in the gaps we have identified in the current law 
rather than reconsider behaviour that Parliament has already decided should be 
criminal. 

 
1  Cyber Civil Rights Initiative, “End Revenge Porn: A Campaign of the Cyber Civil Rights Initiative”, 

https://www.cybercivilrights.org/wp-content/uploads/2014/12/RPStatistics.pdf (last visited 23 February 
2021). 

2  Sophie Mortimer (Revenge Porn Helpline). 
3  Josh Halliday, “Revenge porn: 175 cases reported to police in six months” (2015) The Guardian, 

https://www.theguardian.com/uk-news/2015/oct/11/revenge-porn-175-cases-reported-to-police-in-six-
months (last visited 23 February 2021). 

4  Benjamin Wittes, Cody Poplin, Quinta Jurecic and others, “Sextortion: Cybersecurity, teenagers and remote 
sexual assault” (2016) Brookings, https://www.brookings.edu/research/sextortion-cybersecurity-teenagers-
and-remote-sexual-assault/ (last visited 23 February 2021).Stakeholders have told us that men are more 
likely to be victims of a different type of “sextortion”, one that involves intimate image abuse being utilised to 
blackmail victims for financial gain. This suggests a gendered difference in what perpetrators commonly 
extort from victims in line with their traditional societal value, women’s sexuality and men’s material wealth. 

5  Danielle Keats Citron and Mary Anne Franks, “Criminalizing Revenge Porn” (2014) 49 Wake Forest Law 
Review 345, 348.  

https://www.cybercivilrights.org/wp-content/uploads/2014/12/RPStatistics.pdf
https://www.theguardian.com/uk-news/2015/oct/11/revenge-porn-175-cases-reported-to-police-in-six-months
https://www.theguardian.com/uk-news/2015/oct/11/revenge-porn-175-cases-reported-to-police-in-six-months
https://www.brookings.edu/research/sextortion-cybersecurity-teenagers-and-remote-sexual-assault/
https://www.brookings.edu/research/sextortion-cybersecurity-teenagers-and-remote-sexual-assault/
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What do you mean by a ‘reasonable excuse which is in the public interest’ and why do 
we need such a defence? Surely this will just create more loopholes for defendants to 
get out of? 

1.17 We have provisionally proposed a base offence of taking or sharing an intimate image 
without consent and without a reasonable belief in consent. Although any non-
consensual taking or sharing of intimate images would intrude on an individual’s right 
to private life, we are of the provisional view that some form of public interest defence 
is required to ensure our base offence provides adequate protection for an individual’s 
right to freedom of expression. A public interest defence simply seeks to recognise 
that there may be circumstances, albeit rare, where the balance may tip in favour of 
expression over privacy. Without one, there would be no scope within the ordinary 
course of a trial for a defendant to argue that there had been an interference with their 
right to freedom of expression. 

1.18 The defence is a narrow one and would only be available under our base offence. In 
our consultation paper, we give an example of a politician who is covertly 
photographed engaging in sexual activity with a foreign intelligence officer. Whilst we 
might recoil if the photographs were shown unedited, there may well be a public 
interest in the photographs being shared in such a way that they are still, under the 
terms of our proposed offence, intimate. This may well be the only way of lending 
credibility to a story that could otherwise be dismissed as conspiracy.6 The more 
broadly “intimate” is defined, the less scope there is for arguing that there is no public 
interest in seeing them. The European Court of Human Rights has long held that 
restrictions on the ability of the press to gather information require careful scrutiny.7 
This would include taking and sharing the image. While publishing a fully nude image 
without consent will rarely be in the public interest, publishing a photograph showing 
that someone was nude (albeit edited appropriately) may well be in the public interest.  

1.19 We provisionally propose that where an intimate image is taken or shared without 
consent and the defendant relies on a public interest defence, the courts would need 
to find that the taking or sharing was in the public interest, not just that the defendant 
believed that he or she was acting in the public interest.8  

Why doesn’t the definition of ‘taking’ including ‘hacking’?  

1.20 Hacking is the unauthorised accessing of data or material, including images, stored 
either on internet servers or a device such as a mobile phone or computer. We are 
aware from stakeholders that images are very often obtained through hacking, for 
instance when the depicted person takes their phone to a repair shop9 or where the 
perpetrator hacks a victim’s webcam or phone to take images, or hacks their files to 
steal images which were consensually taken10 and then uses these to threaten the 

 
6  See Fressoz and Roire v France [1997] ECHR 194 (App No 29183/95) at [54]. 
7  See, for example, Guseva v Bulgaria [2015] ECHR 171 (App No 6987/07) at [53]. 
8  Protection of Official Data (2020) Law Com No 395 para 11.17. See also the discussion of a true public 

interest in Misconduct in Public Office (2020) Law Com No 397 para 5.105. 
9  Dr Emma Short.  
10  Clare McGlynn, Erika Rackley and Ruth Houghton, “Beyond ‘Revenge Porn’: The Continuum of Image-

Based Sexual Abuse” (2017) 25 Feminist Legal Studies, 25, 34. 
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victim for more images or money.11 Just recently, thousands of intimate images were 
stolen from the accounts of women and girls and shared without consent.12 Where an 
intimate image has been ‘hacked’ and then shared without consent or threats to share 
it have been made, this would be caught by our proposed framework under a sharing 
offence or threatening to share offence. 

1.21 We do not propose a simple possession offence in our consultation paper. We do not 
currently have sufficient evidence of the harm caused by mere possession of intimate 
images without consent. We have invited consultees to share their views on whether 
they consider it necessary to introduce a possession offence and if so, whether it 
should be limited to cases where there was never any consent to possession.  

How do you determine the issue of consent if there was no conversation about 
consent? 

1.22 We do not make any proposals to change the law on consent in our consultation 
paper as it is outside the scope of our work. The importance of discussing and 
seeking explicit consent prior to taking or sharing an intimate image is a matter of 
common sense not law. However, there may be circumstances in which there was no 
specific discussion, but the taker/sharer asserts that they believed the person in the 
image consented to taking and/or sharing. 

1.23 Where there was no specific conversation about the image, but the taker/sharer of the 
image believed the person in the image did consent to being photographed or sharing 
the image with other people, the magistrates or jury would assess whether the belief 
was genuine and reasonable taking into account all the circumstances of the case. 
For example, if the sharer had uploaded the image to a ‘revenge porn’ website, this 
would be strong evidence for the magistrates or jury that the taker/sharer did not, 
despite their claim, reasonably believe the person in the image consented. Whereas if 
images had been taken and shared on previous occasions with consent, this may 
demonstrate that the taker/sharer did have a reasonable belief in consent on this 
occasion. 

1.24 In all cases, where the person in the image and the taker/sharer disagree on the issue 
of consent, it will remain a matter for the magistrates or jury to determine based on all 
the evidence in the case.  

1.25 We also explain in the consultation paper that there are existing consent provisions 
contained in the Sexual Offences Act 2003 to help the courts to determine whether a 
victim agreed by choice and had the freedom and capacity to make that choice. 
Where, for example, a victim has been coerced, deceived or was unconscious at the 
time, the current provisions allow courts to rely on a rebuttable presumption that the 

 
11  Elena Sharratt, “Intimate image abuse in adults and under 18s” (2019) 

https://swgfl.org.uk/assets/documents/intimate-image-abuse-in-adults-and-under-18s.pdf (last visited 23 
February 2021) 20. 

12  Hayley Richardson, Daily Mail, 11 March 2021, “Women and underage girls who had intimate photos stolen 
and passed around their town 'like Pokémon cards' join forces to bring hackers to justice after being 'let 
down' by police”. 

https://swgfl.org.uk/assets/documents/intimate-image-abuse-in-adults-and-under-18s.pdf
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victim did not agree by choice nor did they have the freedom and capacity to make 
that choice.  

Do the Law Commission proposals seek to criminalise sexting between young 
people?  

1.26 Sexting is the practice of using digital technology to create, send, and receive sexually 
explicit texts, images or videos, usually taking place between two people in a 
relationship.  

1.27 Our terms of reference for this project extend only to victims who have not consented; 
consensual taking and sharing of intimate images between children is not within the 
remit of this project nor is the law relating to indecent images of children.13  

1.28 We acknowledge in the consultation paper that there will be an overlap between 
images that are indecent and images that are intimate. It will be a matter for the 
prosecuting authorities to determine how they proceed with a prosecution in these 
circumstances, as they currently do with images of children that are indecent but also 
fall within the current disclosure, voyeurism or upskirting offences. 

1.29 Where the image falls to be prosecuted under the intimate image abuse framework, 
our proposals would protect all victims equally, regardless of their age. Not to do so 
would fail to protect child victims in some cases of intimate image abuse which do not 
also fall within the indecent images of children provisions.  

 

 

 
13  For further detail on the terms of reference for this project see Chapter 1, paragraph 1.9 


	Intimate Image Abuse: Q & A and MythBuster
	When is an image a 'downblousing'?
	Is it still ‘downblousing’ if the person is not wearing a blouse?
	Downblousing myth: The Law Commission’s proposal would mean that anyone could end up having a criminal record for taking an image where a woman is exposing her cleavage, for example at the beach or at a nightclub.
	Do the Law Commission’s proposals cover images that have been non-consensually taken and/or shared of someone topless or in a bikini on a beach?
	What do the Law Commission say about photos being taken of people breastfeeding in public?
	Myth: The law seems to favour women
	Would ‘upkilting’ be a criminal offence under the Law Commission’s proposals?
	What do you mean by a ‘reasonable excuse which is in the public interest’ and why do we need such a defence? Surely this will just create more loopholes for defendants to get out of?
	Why doesn’t the definition of ‘taking’ including ‘hacking’?
	How do you determine the issue of consent if there was no conversation about consent?
	Do the Law Commission proposals seek to criminalise sexting between young people?


