
TERMINATION OF TENANCIES BY PHYSICAL RE-ENTRY

The Law Commission will recommend the retention of a right
of physical re-entry as a possible means for landlords to
terminate the tenancies of defaulting tenants.

1. The Law Commission today announced the outcome of
its 1998 consultation1 on proposals to retain a
right of physical re-entry (commonly referred to
as peaceable re-entry) as part of its scheme for
the comprehensive reform of the law governing
forfeiture of leases. In the light of responses
received on consultation, the Commission has
decided that a right of physical re-entry should
be retained as part of a new statutory scheme. The
Commission intends to publish formal
recommendations and a draft Bill to implement the
revised termination of tenancies scheme in the
first half of 2000.

2. Law Commissioner Charles Harpum said:

“Consultation showed that there is overwhelming support for
retaining a right of physical re-entry. Although
physical re-entry is a harsh remedy, it can be both
effective and justifiable in cases where tenants
default on their obligations, whether by failing to
pay the rent or otherwise, and where there is no real
prospect of them remedying the breach. The
Commission’s proposals, modified to take account of
comments received on consultation, would preserve the
remedy in such cases, but with safeguards to ensure
the protection of the legitimate interests of
tenants. ”

1. The remainder of this Press Notice briefly
explains the difficulties with the present law and
outlines the Law Commission’s proposals for
dealing with those difficulties, with particular
regard to the modifications that the Commission
has decided to make following the 1998
consultation exercise. It does not set out the
formal recommendations of the Commission as such.
Those detailed recommendations cannot be finalised
until further work has been undertaken on the
preparation of the draft Bill.

 Termination of tenancies — defects in the law
1. Where premises have been let to a tenant, the

landlord cannot recover possession of them until
either the tenancy ends or steps are taken to
terminate it. This is so even if the tenant fails

1 See Landlord and Tenant Law: Termination of Tenancies by Physical Re-entry — A
Consultative Document (1998).
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to pay the rent or breaks other terms of the
lease. Where the tenant fails to observe the terms
of the lease, the landlord will often wish to end
the tenancy as soon as possible, particularly if
the lease has been granted for some years (as will
commonly be the case with commercial premises).
The law provides a mechanism by which the landlord
may forfeit a lease in such circumstances. Cases
of forfeiture are, in practice, very common.

2. Fixed term tenancies invariably contain a
contractual provision entitling the landlord to
terminate (or “forfeit”) the tenancy should the
tenant fail to pay the rent or observe the other
provisions in the lease. As the law stands the
landlord may forfeit a lease in one of two ways:

(1) by the commencement of legal proceedings; or

(2) by physical re-entry of the premises.

3. A landlord is not permitted to forfeit a tenancy
of residential premises by physical re-entry, and
the exercise of the right is subject to a number
of other restrictions. Where the right does apply,
however, the normal way in which the landlord
exercises it is by entering the premises when
nobody else is there (often early in the morning)
and then changing the locks.

4. The present law has a number of serious defects:

(1) forfeiture gives rise to an uncertain “twilight
period” during which a forfeited tenancy may be
revived by a grant of relief;

(2) the rules governing jurisdiction and procedure
are irrational;

(3) the requirements for landlords to serve warning
notices are both illogical and unnecessarily
complex; and

(4) there is inadequate protection for those having
derivative interests under a lease, such as
mortgagees or sub-tenants.

 Background to the Commission’s 1998 Consultative Document

1. In two previous reports on this aspect of the
law,2 the Law Commission proposed that the
existing law of forfeiture should be replaced with
a new statutory scheme of landlords’ termination

2 Forfeiture of Tenancies (1985) Law Com No 142; Termination of Tenancies Bill (1994)
Law Com No 221.
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orders, under which, when a tenant was in breach
of his obligations, a tenancy would only determine
for breach by consent or by court order. The right
to forfeit by physical re-entry would be
abolished. Although the Commission’s proposals
were in general well received, it became apparent
that the proposed abolition of physical re-entry
(which is commonly used and is viewed as an
effective management tool by commercial landlords)
was a substantial impediment to the acceptance and
implementation of the scheme by the Government. It
was these concerns about the abolition of physical
re-entry that prompted the Commission in 1998 to
consult on fresh proposals to retain a right of
physical re-entry but in such a way as to
harmonise with the Commission’s earlier
recommendations for reform. Our proposals were
also intended to remove the anomalies in the
present law, and provide better protection for the
rights of tenants and others.

2. Consultation revealed that there is overwhelming
support for the retention of a landlords’ right of
physical re-entry leading to the termination of a
tenancy. The Law Commission therefore intends to
amend its previous recommendations in order to
achieve this, and to publish a new draft
Termination of Tenancies Bill as soon as resources
permit.

 OUTLINE OF THE NEW SCHEME

 A new statutory right of physical re-entry
1. The Law Commission intends to recommend—

(1) the retention of a landlord’s right to terminate
a lease by physical re-entry of the premises;
but

(2) that the existing right of re-entry should be
replaced with a new statutory right which would
be subject to rational procedural and notice
requirements and appropriate safeguards.

 Effect of physical re-entry under the new scheme
1. In contrast to the position under the present law,

re-entry under the new statutory scheme would not
result in the immediate termination of the
tenancy. The Commission considers that after
re-entry takes place there should be a period
during which the tenant or the owners of any
derivative interests under the lease may apply to
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the court for relief. The tenancy should continue
until that period has expired.3

2. Although this approach was favoured by the
majority of respondents on consultation, it was
considered that the three-month period proposed by
the Commission for the continuation of the tenancy
was too long.4 The point was made that, when the
landlord has physically re-entered premises, any
application for relief should (and, in practice,
is) made, if at all, very soon after the event.
The view of those with practical experience of
these matters was that a period of one month was
sufficient for a tenant to commence proceedings
for relief. In the light of this, the Law
Commission now considers that, where physical
re-entry has taken place, the tenancy should
continue for one month and not three as originally
proposed. However, the parties should be free to
agree a longer period if they wish. If proceedings
for relief are commenced within the one month
period, the tenancy will continue until the matter
is resolved by the court.

 Notice requirements

1. One of the most serious defects in the present law
is the fact that a landlord may forfeit a tenancy
by physical re-entry in cases of non-payment of
rent without any prior warning to the tenant. The
Law Commission considers this to be undesirable
and will recommend that, in every case where
physical re-entry is proposed, the landlord should
be required to serve notice to remedy the relevant
breach, and should allow the tenant a reasonable
time in which to remedy the breach before
exercising the right of re-entry. A general notice
requirement of this kind strikes a fairer balance
between landlord and tenant than does the present
law. However, the Commission considers that in
cases involving non-payment of rent or
irremediable breach,5 the landlord should not be
required to give more than seven working days’
notice of his or her intention to re-enter the
premises. In such cases it is entirely reasonable

5 Where a breach is irremediable, it is a nonsense for the landlord to give the tenant
notice to remedy it. However, the fact that the tenant has committed an irremediable
breach does not mean that a court would necessarily reject an application for relief. It is
reasonable that the tenant in such a case should be notified of the landlord’s intention to
re-enter so that he or she may apply for relief in advance of the event.

4 This concern was expressed both by landlords (who were worried that the premises
would have to stand empty during this period), and by tenants (who would remain liable for
rent until the tenancy came to an end).

3 The tenant would remain liable for rent and to observe most of the covenants in the
lease during this period.
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that the tenant (or the owner of a derivative
interest) should be required to act quickly.

 Service charge disputes

1. The Commission’s proposal for a “short notice”
procedure for cases involving non-payment of rent
might cause difficulties for tenants involved in
disputes over service charges demanded by
landlords.6 Service charge disputes are more
likely to involve genuine disagreement about the
amount payable than other cases in which the
landlord alleges non-payment of rent. The
Commission does not wish to see the threat of
physical re-entry employed as a means of applying
unfair pressure to tenants in this situation.
Consequently, the Commission intends to recommend
that there should be a notice and counter-notice
procedure similar to that which will usually apply
where the landlord threatens to act as a
consequence of the tenant’s failure to repair.7 If
a counter-notice was served, the landlord would
not be able to re-enter, but would have to
commence termination order proceedings.

 Excluded tenancies

1. There was no criticism on consultation of the
Commission’s provisional recommendation that the
statutory right of re-entry should be subject to
safeguards for the protection of tenants similar
to those which already apply under the present
law. The right would therefore be inapplicable to
residential premises, and would have to be
exercised without violence. It was also accepted
that the right should arise only in circumstances
where the landlord would be entitled to apply for
a termination order under the new termination
orders scheme.8 However, a wholly novel
qualification to the right was also proposed in
the Consultative Document, by which a landlord
would not be able to terminate a tenancy which had
a significant capital value without a court order.

8 See above, para 8.

7 In relation to the application of the Commission’s proposals for a scheme of
termination orders to alleged breaches of repairing covenants, the existing notice and
counter-notice procedures in the Leasehold Property (Repairs) Act 1938 and the Law of
Property Act 1925, s 147 are to be replaced by a single scheme whereby, if the tenancy
had three years or more to run, a landlord who wished to commence proceedings (or to
re-enter) in reliance upon a breach of a repairing covenant, would be required to notify the
tenant. If the tenant served a counter-notice within 28 days the landlord would be unable to
re-enter or to commence termination order proceedings without the permission of the
court.

6 This is because it is standard practice for leases to be drafted so as to include service
charges within the definition of “rent”. Because of this, a service charge dispute would
often amount to the non-payment of rent, thus triggering the short notice procedure.
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In other words, the right of physical re-entry
should not apply in such cases, and landlords
would have to apply to court for a termination
order if they wish to bring such tenancies to an
end.

2. This proposal proved to be controversial. There
was particular concern that a test based on an
assessment of market rental value would lead to
uncertainty, complexity and increased costs. The
Law Commission accepts this criticism. However,
the purpose of the new right of re-entry is to
provide the landlord with a readily enforceable
security for the performance of obligations, and
for the payment of rent in particular. However, it
is clear that leases are granted in many cases
where rent is not a significant factor.9 The
Commission considers that physical re-entry is an
inappropriate remedy in cases where the landlord’s
interest in the premises is outweighed by that of
the tenant. In such cases, the right to bring
court proceedings is sufficient protection for the
landlord. The Commission therefore concludes that
there should be a category of tenancies to which
the new statutory right of re-entry is
inapplicable, but that tenancies falling within
this category must be readily identifiable. A test
based upon the length of the unexpired term of a
tenancy would be simple and obvious in its
application and, in general, tenancies granted for
a longer period are more likely to be valuable
capital assets than tenancies granted for a
shorter period.10 The Commission intends that
tenancies having unexpired terms of more than 25
years should be outside the scope of the new
statutory right of re-entry. The right of physical
re-entry would therefore continue to apply to all
“standard” business tenancies — which are
customarily granted for terms of 25 years or less.

Law Commission
30 June 1999

10 The tenant is more likely to have paid a premium for the grant of a long lease.

9 There is a distinction to be drawn between the grant of a lease as an arrangement by
which land is effectively “hired” to the tenant, and the grant of a lease which amounts, in
practical terms, to a sale of the land in question, but where a lease is granted for purely
technical reasons.
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