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Thank you, Ben and many thanks to QEB for hosting tonight’s talk. The CPS are 
pleased to be participating in this important Law Commission event and I am 
delighted to be representing them here today.  
 
The CPS agrees with previous speakers that the Identification Principle presents 
challenges to prosecuting large companies. For that and other reasons, we 
support the creation of new ‘failure to prevent’ offences for wider economic 
crime – including fraud, false accounting and money laundering.  
 
Two contextual points. First, about the sheer scale of economic crime we 
currently face. Fraud and other economic crime represent about a third of all 
reported criminal conduct and yet only 3% of all criminal prosecutions. In 2019, 
the Financial Cost of Fraud Report estimated UK fraud losses at around £130 
billion a year. As more information emerges about the Coronavirus Job 
Retention Scheme, the Bounce Back Loan Scheme and other government-
guaranteed support mechanisms, previous years’ estimates are likely to be far 
exceeded. In short, there is a major problem of scale and surely a very strong 
economic argument in favour of addressing fraud and money-laundering with 
every tool available to us. It is in the wider interest of the UK economy, 
businesses and individuals for that to happen.   
 
Secondly, in England and Wales, corporate bodies already face a mix of 
regulatory, civil and criminal legal powers. Corporate criminal liability is well-
established, as a principle. Where, for instance, corporate bodies have 
benefitted from criminal conduct carried out by those associated with them, 
there is also surely a very strong public interest in holding the corporates 
accountable.  
 
We have a well-established legislative precedent for failing to prevent offences, 
arising from s.7 of the Bribery Act 2010 and failing to prevent the facilitation of 
tax evasion, under sections 45 and 46 of the Criminal Finances Act 2017.  
 

The main purpose of FTP legislation is surely to influence behaviours, to 

promote effective corporate governance and regulatory compliance. In other 

words, to be an effective deterrent. Defences are available which reinforce 

that point. It is a defence under section 7 to have adequate procedures in 



place to prevent bribery. It is a defence under sections 45 and 46 for a business 

to have prevention procedures reasonable in all the circumstances or, where it 

wasn’t reasonable to have such procedures at all.  

In support of businesses establishing those defensive procedures, government 

introduced guidance and principles, recommending: 

Risk assessments 

Proportionate procedures for those assessments. 

Due diligence 

Communication and training 

Monitoring and review 

Top level commitment and corporate leadership 

 

In its 2019 post legislative scrutiny report, the House of Lords Select 

Committee found that the Bribery Act was widely praised by all participating 

parties, highlighting the deterrent effect of the legislation and its positive link 

to self-reporting and Deferred Prosecution Agreements. The low volume of 

prosecutions under section 7 of the Bribery Act surely support the proposition 

that the main value of FTP offences is that they act as an effective deterrent.  

 

There have yet to be any prosecutions under section 45 and 46 CFA 2017, for 

slightly different reasons, I would suggest. I do anticipate, in the future, some 

prosecutions or maybe Deferred Prosecution Agreements arising from HMRC 

investigations under these measures. The CPS have certainly seen corporate 

conduct involving tax evasion facilitation, pre-dating the Act, which would now 

be captured by the legislation. Of course, these behaviours may have 

subsequently been addressed and hopefully that is the case. HMRC are 

fundamentally a revenue-collection body, so they want to see individuals and 

corporate bodies lawfully complying with the tax regime and support them 

with that process.  

 

Failure to prevent offences can only be effective, as a deterrent, where their 

threat impacts on corporate thinking and behaviours. I would suggest it does 

have a real impact. In our experience, even being identified as a suspect in a 

criminal investigation is a major issue for many corporate bodies, prompting a 



pretty rapid response to investigators. A business may be required to make 

declaration to regulators and shareholders and that impacts on market 

confidence. The lesson from 6 successful SFO DPAs surely suggest that 

corporations are motivated to assist investigators and prosecutors, when faced 

with liability for their own failure to prevent criminality. That has the additional 

advantage of making the investigation process much more straightforward 

than we have otherwise experienced.  

 

The CPS has some reservations about a single FTP economic crime offence 

because of potential difficulties associated with definition and any subsequent 

government guidance. Consideration might be given to separate FTP offences 

arising from fraud, false accounting and money-laundering base offences, with 

liability linked to associated persons. Creating an obligation on corporates to 

prevent crime beyond the associated persons definition may risk creating 

uncertainty and inconsistency but that is also an area for consideration. In 

relation to the available FTP defences, the CFA model of, having prevention 

measures reasonable in the circumstances, may present the greatest clarity. 

The burden of proving that defence currently rests on the corporate 

defendant, on the balance of probabilities. That does give the offence bite. Any 

new offences should also obviously be supported by government guidance, as 

has previously been provided.  

 

We acknowledge that responding to new FTP offences would have a 

commercial impact, particularly on smaller companies. That should be 

balanced, though, against the much greater cost and threat posed by 

fraudsters to businesses themselves, individuals and public bodies. The public 

interest is therefore better served by imposing that greater responsibility and 

accountability. 

 

Thank you 

 

 
 


