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Response ID ANON-MM96-R4A1-1

Submitted to Law Commission consultation on electronic trade documents
Submitted on 2021-05-12 18:18:24

About you

What is your name?

Name:

What is the name of your organisation?

Enter the name of your organisation:

Alan Cooper Cabinetmaker Ltd.

Are you responding to this consultation in a personal capacity or on behalf of your organisation?

Response on behalf of organisation

If other, please state::

What is your email address?

Email:

What is your telephone number?

Telephone number:

If you want the information that you provide in response to this consultation to be treated as confidential, please explain to us why you regard
the information as confidential. As explained in our privacy notice, we will take full account of your explanation but cannot give an assurance
that confidentiality can be maintained in all circumstances.

If you want the information that you provide in response to this consultation to be treated as confidential, please explain to us why you regard the
information as confidential. As explained in our privacy notice, we will take full account of your explanation but cannot give an assurance that
confidentiality can be maintained in all circumstances. :

Chapter 2: The nature of the problem

Consultation Question 1: We invite consultees’ views on the advantages and disadvantages associated with using private contractual
frameworks to facilitate the use of electronic trade documents, compared with using electronic documents recognised in law as being
equivalent to paper documents.

Please share your views below::

It is essential that we move to electronic documents in PDF format. It is more efficient for the following reasons:
1. It is quicker to construct, send and receive.
2. It is less time consuming to process as email and electronic filing systems are more efficient to manage, especially with cloud storage, and can also be
more secure, less at risk of loss.
3. People are in the main competent in the use of computers or even managing documentation entirely using their smart-phones, and competent with
filing systems and electronic security, including cloud based systems. The time is right to make the change.
4. Better for the environment: less use of mail, paper, printers, print consumables, less travelling to support those antiquated systems.
5. Enables people to work remotely, without needing to go to an office so better for family life, carbon footprint, reducing expensive travel and road
maintainance costs and saving a huge amount of wasted time, so their is greater efficiency in everything we do, improving well-being and health.
6. Easier to read than hand written content, so improved clarity.

Chapter 3: The law and practice of trade documents

Consultation Question 2:

Other

Please expand on your answer:
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I propose that a total move to electronic reforms is made with no exceptions whatsoever.

Consultation Question 3: We provisionally propose that sea waybills and air waybills need not and should not be included. Do consultees
agree?

Other

Please expand on your answer:

I propose that a total move to electronic reforms is made with no exceptions whatsoever.

Consultation Question 4: We provisionally propose that bearer bonds and other documents of title including banker's drafts, certificates of
deposit payable to bearer, bearer scrip certificates exchangeable for shares, mate's receipts, traveller's cheques, and dividend warrants need
not and should not be included. Do consultees agree?

Other

Please expand on your answer:

I propose that a total move to electronic reforms is made with no exceptions whatsoever.

Consultation Question 5: We provisionally propose that the Secretary of State should have the power to add, remove, or amend an entry in
the list of documents described in Consultation Question 1 by regulations made by statutory instrument. Do consultees agree?

No

Please expand on your answer:

I propose that a total move to electronic reforms is made with no exceptions whatsoever.

Consultation Question 6: We provisionally propose that the group of documents covered by our proposed reforms should be referred to as
"trade documents" in the draft Bill. Do consultees agree? If not, what alternative label would consultees propose, and why?

Yes

Please expand on your answer:

Consultation Question 7: We provisionally propose that each individual trade document in the draft Bill need not and should not be defined.
Do consultees agree? If not, please give reasons.

Yes

Please expand on your answer:

Consultation Question 8: We provisionally propose to include ship’s delivery orders and warehouse receipts in our list of trade documents,
without an express restriction to those that have been made out to order. Do consultees consider that this will cause problems? Please
explain why.

Yes

Please expand on your answer:

Chapter 5: Possessing electronic trade documents

Consultation Question 9: We provisionally propose that bare legal rights should be excluded from the scope of our proposals for the
possession of electronic trade documents. Do consultees agree?

Other

Please expand on your answer:

No comment

Consultation Question 10: We provisionally propose that, in order for an electronic trade document to be capable of possession, the nature of
the document must not support concurrent control by multiple parties at one time. Do consultees agree?

Other

Please expand on your answer:

No comment
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Consultation Question 11:

Other

Please expand on your answer:

No comment

Consultation Question 12: We provisionally propose that, in order for an electronic trade document to be capable of possession, “the system”
on which the document is held must ensure that no more than one person can control the document at any one time. Do consultees agree?

Other

Please expand on your answer:

No comment

Consultation Question 13: We invite consultees’ views on whether there could be a situation in which multiple parties could have equal claim
to “possession” of an electronic trade document in such a way that they would not be “one person” for the purposes of the law.

Other

Please expand on your answer:

No comment

Consultation Question 14: We provisionally propose that, in order for an electronic document to be capable of possession, transfer of the
document must transfer control of the document to the transferee, and the transferor must lose control of it as a consequence. Do consultees
agree?

Other

Please expand on your answer:

No comment

Consultation Question 15: We invite consultees’ views on how existing systems, or those in development, ensure that the transferor of an
electronic document can no longer control the document after it is transferred.

Please expand on your answer:

No comment

Consultation Question 16: We invite consultees’ views on whether the ability to retain a copy of an electronic trade document after transfer or
other disposal of the electronic trade document could lead to problems in practice.

Other

Please expand on your answer:

No comment

Consultation Question 17: We invite consultees’ views on whether the possessibility of electronic trade documents should depend on any
other factors or criteria. If so, please explain the reasons for your additional criteria.

Other

Please expand on your answer:

No comment

Consultation Question 18:

Other

Please expand on your answer:

No comment

Consultation Question 19: We provisionally propose that there is no need to make explicit in legislation that the requirement of intention to
possess applies to electronic trade documents. Do consultees agree?
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Other

Please expand on your answer:

No comment

Consultation Question 20: We invite consultees’ views on what circumstances there could be a debate about which of one or more parties is in
possession of an electronic trade document held on a system of the type envisaged by our proposals.

Please expand on your answer:

No comment

Chapter 6: Using electronic trade documents

Consultation Question 21: We provisionally propose that electronic trade documents should not be subject to an explicit statutory
requirement for integrity. Do consultees agree?

Other

Please give reasons for your answer::

No comment

Consultation Question 22: We provisionally propose not to impose an express statutory reliability requirement. Do consultees agree? Please
give reasons.

Other

Please give reasons for your answer: :

No comment

(1) When should a party be required to prove that their electronic document is reliable?:

No comment

(2) Do consultees think our proposals should include an accreditation process? If so, in what form?:

No comment

Consultation Question 23: We provisionally propose that there should be a statutory requirement that electronic trade documents must
contain the same information as would be required to be contained in a paper equivalent. Do consultees agree?

Other

Please give reasons for your answer::

No comment

Consultation Question 24: We do not consider there to be a need to introduce an express statutory provision on writing in electronic trade
documents, because the law already considers electronic displays to be capable of constituting “writing”. Do consultees agree? Please give
reasons.

Other

Please give reasons for your answer::

No comment

Consultation Question 25: We do not consider there to be a need to introduce an express statutory provision on signing electronic trade
documents. Do consultees agree? Please give reasons.

Other

Please give reasons for your answer::

No comment

Consultation Question 26: We do not consider there to be a need to introduce an express statutory provision on the accessibility of
information contained in electronic documents. Do consultees agree? Please give reasons.
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Other

Please give reasons for your answer::

No comment

Consultation Question 27: We provisionally propose that legislation should explicitly allow for indorsement of electronic documents. Do
consultees agree? Please give reasons.

Other

Please give reasons for your answer::

No comment

Consultation Question 28: We seek consultees’ views on whether there is any need for electronic trade documents to be capable of being
issued in sets.

We seek consultees’ views on whether there is any need for electronic trade documents to be capable of being issued in sets.:

No comment

Consultation Question 29: We provisionally propose that no further provision is required in legislation to address the following in respect of
electronic trade documents:

We provisionally propose that no further provision is required in legislation to address the following in respect of electronic trade documents: (1) timing
of delivery; (2) timing of transfer; (3) rejection; and (4) amendment. Do consultees agree?:

No comment

Consultation Question 30: We seek consultees’ views on how amendment or rectification of an electronic trade document is achieved under
existing systems and those in development.

We seek consultees’ views on how amendment or rectification of an electronic trade document is achieved under existing systems and those in
development.:

No comment

Consultation Question 31: We seek consultees’ views on whether the phrase “so far as practicable” should be included in clause 2(2)(c).

Other

If yes, please give examples where such a qualification would be required.:

No comment

Consultation Question 32: We seek consultees’ views on what security interests are typically taken over trade documents at the moment.

We seek consultees’ views on what security interests are typically taken over trade documents at the moment.:

No comment

Consultation Question 33: We provisionally propose that an electronic trade document should be capable of being the subject of possessory
concepts including bailment, conversion, pledges, and liens, and that this should be provided for in legislation. Do consultees?

Other possessory concepts

Please give reasons for your answer::

No comment

Consultation Question 34: We provisionally propose that existing rules and practices can accommodate the discharge, surrender or
accomplishment of electronic trade documents, and that no specific legislative provision is needed. Do consultees agree?

Other

Please give reasons for your answer::

No comment

Consultation Question 35: We provisionally propose that provision should be made to allow for a change of medium for trade documents
from electronic to paper, or from paper to electronic. Do consultees agree?
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Other

Please give reasons for your answer::

No comment

Consultation Question 36: We seek consultees’ views on whether the draft Bill should contain a requirement that the issuer of a trade
document must allow the person in possession to change the document’s medium.

Other

Please give reasons for your answer::

No comment

Consultation Question 37: We seek consultees’ views on whether the electronic trade documents that satisfy the requirements of our draft Bill
will also satisfy the requirements of the MLETR.

Other

To the extent that consultees consider our provisional proposals to be incompatible with the MLETR or other international approaches, please explain
this and the consequences to which it could give rise.:

No comment

Consultation Question 38: We provisionally propose that the Law Commission should consider the private international law aspects of digital
assets, including electronic trade documents, as part of a separate project. Do consultees agree?

Other

Please give reasons for your answer::

No comment

Consultation Question 39: We provisionally propose that the word “issue” describes the process by which a trade document (where relevant)
becomes a document of title. Do consultees agree?

Other

Please give reasons for your answer::

No comment

Consultation Question 40: We provisionally propose that the change of medium of a trade document issued before the Act comes into force
should not be permitted. Do consultees agree?

Other

Please give reasons for your answer::

No comment

Consultation Question 41: We provisionally propose that our proposals do not create any additional risk that documents which are not
intended to be documentary intangibles will become so by virtue of the draft Bill. Do consultees agree?

Other

Please give reasons for your answer::

No comment

Chapter 7: Assessing the impact of reform

Consultation Question 42: We seek consultees’ views on what, in their experience, is the average number of paper documents required in a
single trade transaction, compared to our current assumption of 40.

Please expand on your answer:

No comment
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Consultation Question 43: We seek consultees' views on whether our estimate of the global total number of paper trade documents used in
container shipping is accurate.

Please expand on your answer:

No comment

Consultation Question 44: We seek consultees’ views on whether the average number of documents required in a trade transaction varies
between sectors. If so, please give details.

Other

Please expand on your answer:

No comment

Consultation Question 45: We seek consultees’ views, if they are able to give an estimate, on the percentage of trade and shipping
documentation which is under the law of England and Wales.

Please expand on your answer:

No comment

Consultation Question 46: We seek consultees' views on how quickly the industry would move to electronic trade documents if these
provisional proposals came into force in 2022.

Please expand on your answer:

No comment

Please expand on your answer:

1. 100%
2. N/A

Consultation Question 47: We seek consultees’ views on how much money, or what percentage of the cost of a transaction, do consultees
estimate could be saved per transaction by transitioning to electronic documents.

Please expand on your answer:

No comment

Consultation Question 48: We seek consultees’ views on the efficiency gains of a transition to electronic trade documents. Please provide
evidence or data if possible.

Please expand on your answer:

No comment

Consultation Question 49: We provisionally propose that electronic trade documents will reduce the risk of fraud compared to paper trade
documents. Do consultees agree?

Other

Please expand on your answer:

No comment

Consultation Question 50: We provisionally propose that electronic trade documents will enhance the transparency of supply chains. Do
consultees agree? Please provide examples or evidence if possible.

Other

Please expand on your answer:

No comment

Consultation Question 51: We provisionally propose that there will be environmental benefits from a transition to electronic trade documents.
Do consultees agree? Please provide examples or data if possible.

Yes
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Please expand on your answer:

Obviously

Consultation Question 52: We seek consultees' views on what impact is foreseen for ultimate end-users of goods. Please provide quantitative
evidence if possible.

Please expand on your answer:

No comment

Consultation Question 53: We seek consultees’ views on if there are any potential positive impacts of our proposals that have not been
identified above.

Other

Please expand on your answer:

No comment

Consultation Question 54: We seek consultees’ views on whether it is anticipated that transition costs will be a brake on the uptake of
electronic trade documents.

Other

Please expand on your answer:

There is normally a cost to even positive change but this sort of cost could be quickly turned to savings if approached in an efficient way where smart
phone apps and ordinary computers can be used rather than insistance upon use of expensive made for purpose equipment, unless that equipment is
available at reasonable cost.

Consultation Question 55: We seek consultees’ views on factors that may affect the willingness of financers of trade transactions to adopt
electronic trade documents.

Please expand on your answer:

No comment

Consultation Question 56: We seek consultees' views on the average energy consumption per transaction for proposed electronic trade
document platforms.

Please expand on your answer:

No comment

Consultation Question 57: We seek consultees’ views on how the energy consumption of DLT can be minimised.

Please expand on your answer:

No comment

Consultation Question 58: We seek consultees’ views on whether there are any other potential negative impacts of our proposals that have
not been identified above.

Other

Please expand on your answer:

There are but more to be gained than lost.
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Response to Law Commission’s Consultation Paper on Electronic Trade Documents 

 

This is a response provided by the British Insurance Law Association (BILA) with a view to 

providing some assistance in relation to certain questions posed by the Law Commission in its 

Consultation Paper on Electronic Trade Documents. The response has been circulated to the 

BILA Committee, but the answers given should not be taken as representing the views of the 

BILA membership as a whole. BILA is an independent non-profit making organisation. Its 

membership is drawn from insurers, insurance brokers and other intermediaries, academic 

lawyers, solicitors and barristers. We wish to acknowledge especially the contribution made to 

this response by   

 

Consultation Question 1 

 

We invite consultees’ views on the advantages and disadvantages associated with using private 

contractual frameworks to facilitate the use of electronic trade documents, compared with using 

electronic documents recognised in law as being equivalent to paper documents. 

 

The obvious advantages [of treating electronic documents as equivalent to paper documents] are 

the speed that the documents can move between parties and it appears to be a secure system to 

adopt. The disadvantage is the lack of statutory provisions to govern such operations (for 

certainty)– which clearly this project is trying to achieve at.  

 

 

Consultation Question 2 

 

We provisionally propose that our reforms cover only the following categories of document: (1) 

bills of exchange; (2) promissory notes; (3) bills of lading; (4) ship’s delivery orders; (5) 

warehouse receipts; (6) marine insurance policies; and (7) cargo insurance certificates. Do 

consultees agree? If not, we invite consultees to suggest categories of document that should be 

added to or removed from this list, and to explain why. 

 

It is appropriate to include marine insurance policies and cargo insurance certificates in the law 

reform project given its close connection with the other documents used in international trade.  

 

 

Consultation Question 5 

 

We provisionally propose that the Secretary of State should have the power to add, remove, or 

amend an entry in the list of documents described in Consultation Question 1 by regulations 

made by statutory instrument. Do consultees agree? 

 

We agree. 

 

Consultation Question 6 
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We provisionally propose that the group of documents covered by our proposed reforms should 

be referred to as “trade documents” in the draft Bill. Do consultees agree? If not, what alternative 

label would consultees propose, and why? 

 

Generally speaking -insurance documents are not always categorised as trade documents. 

Therefore, for clarity, we propose instead “Trade and insurance documents”. 

 

Consultation Question 7 

 

We provisionally propose that each individual trade document in the draft Bill need not and 

should not be defined. Do consultees agree? If not, please give reasons. 

 

We agree. However, an insurance policy and an insurance certificate have different functions. 

This might need to be clarified – if not in the Bill, in the explanatory notes.  

 

 

Consultation Question 9 

 

We provisionally propose that bare legal rights should be excluded from the scope of our 

proposals for the possession of electronic trade documents. Do consultees agree? 

 

We agree. 

 

Consultation Question 10 

 

We provisionally propose that, in order for an electronic trade document to be capable of 

possession, the nature of the document must not support concurrent control by multiple parties at 

one time. Do consultees agree? 

 

We agree.  

 

Consultation Question 11 

 

We provisionally propose that “control” should be defined as the ability (as a matter of fact) to: 

(1) use; and (2) transfer or otherwise dispose of an electronic trade document. Do consultees 

agree? 

 

We agree.    

 

Consultation Question 12 

 

We provisionally propose that, in order for an electronic trade document to be capable of 

possession, “the system” on which the document is held must ensure that no more than one 

person can control the document at any one time. Do consultees agree? 
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We agree. This is in line with the marine insurance principles that interpret ‘possession’ of the 

subject matter insured.  

 

 

Consultation Question 14 

 

We provisionally propose that, in order for an electronic document to be capable of possession, 

transfer of the document must transfer control of the document to the transferee, and the 

transferor must lose control of it as a consequence. Do consultees agree? 

 

Yes, this would provide clarity in terms of the proof of insurable interest and who suffered what 

loss.  

 

 

Consultation Question 16 

 

We invite consultees’ views on whether the ability to retain a copy of an electronic trade 

document after transfer or other disposal of the electronic trade document could lead to problems 

in practice. 

 

We see no problems with this proposal if ‘retaining a copy’ of an electronic trade document does 

not constitute retention of control of the trade document itself. 

 

 

Consultation Question 18 

  

We provisionally propose that: (1) the person who is able to control an electronic trade document 

is the person in possession of it; and (2) possession of an electronic trade document is transferred 

from one person to another when the transferee gains control of that electronic trade document. 

Do consultees agree? If not, please explain why not 

 

We agree. 

 

Consultation Question 19 

 

We provisionally propose that there is no need to make explicit in legislation that the 

requirement of intention to possess applies to electronic trade documents. Do consultees agree? 

 

We agree.  

 

 

Consultation Question 21 

 

We provisionally propose that electronic trade documents should not be subject to an explicit 

statutory requirement for integrity. Do consultees agree? 
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We agree 

 

Consultation Question 22 

  

We provisionally propose not to impose an express statutory reliability requirement. Do 

consultees agree? Please give reasons. If consultees disagree: (1) When should a party be 

required to prove that their electronic document is reliable? (2) Do consultees think our proposals 

should include an accreditation process? If so, in what form? 

 

We agree. In light of what is explained in the consultation paper paragraph 6.18 onwards, there 

does not appear to be any reason to make it explicit.  

 

Consultation Question 23 

  

We provisionally propose that there should be a statutory requirement that electronic trade 

documents must contain the same information as would be required to be contained in a paper 

equivalent. Do consultees agree? 

 

We agree. This will bring certainty, will ease the transition period and will increase the 

efficiency in adapting to the new system.  

 

Consultation Question 24 

 

We do not consider there to be a need to introduce an express statutory provision on writing in 

electronic trade documents, because the law already considers electronic displays to be capable 

of constituting “writing”. Do consultees agree? Please give reasons. 

 

Agree so long as the terms / clauses are clear and explicit and accessible.  

 

Consultation Question 25 

  

We do not consider there to be a need to introduce an express statutory provision on signing 

electronic trade documents. Do consultees agree? Please give reasons. 

 

We understand that this does not alter the requirement under the Marine Insurance Act 1906 that 

a marine policy must be signed, whether electronic or not, it would be signed. If this is correct, 

we agree.  

 

Consultation Question 26  

 

We do not consider there to be a need to introduce an express statutory provision on the 

accessibility of information contained in electronic documents. Do consultees agree? Please give 

reasons 

 

We agree. So far as marine insurance policies are concerned they will be written and they will be 

signed (as required by MIA 1906), hence, the above proposal is appropriate.  
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Consultation Question 27 

 

We provisionally propose that legislation should explicitly allow for indorsement of electronic 

documents. Do consultees agree? Please give reasons. 

 

We agree.  

 

 

Consultation Question 29 

 

We provisionally propose that no further provision is required in legislation to address the 

following in respect of electronic trade documents: (1) timing of delivery; (2) timing of transfer; 

(3) rejection; and (4) amendment. Do consultees agree? 

 

 

We agree. For marine insurance purposes, what matters is at the time of the loss who holds the 

insurance contact, who has an insurable interest and, therefore, who has suffered loss. 

 

 

Consultation Question 31 

 

We seek consultees’ views on whether the phrase “so far as practicable” should be included in 

clause 2(2)(c). If yes, please give examples where such a qualification would be required. 

 

We believe that this phrase could be removed from the wording.  

 

Consultation Question 32  

 

We seek consultees’ views on what security interests are typically taken over trade documents at 

the moment. 

 

For marine insurance purposes it is important that the brokers’ lien is exercisable by the broker 

who is deemed to have paid the premium under s.53 of MIA 1906. Insurance brokers probably 

will ensure that only they have access to the documents, and they will not grant such access to 

the assured before they receive the premium.  In any event, any statutory provision in this respect 

must ensure that the broker’s lien under s.53 of the MIA 1906 is not prejudiced.  

 

Consultation Question 33 

 

We provisionally propose that an electronic trade document should be capable of being the 

subject of possessory concepts including bailment, conversion, pledges, and liens, and that this 

should be provided for in legislation. Do consultees agree? 

 

We agree. See above Q.32 
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Consultation Question 34 

 

We provisionally propose that existing rules and practices can accommodate the discharge, 

surrender or accomplishment of electronic trade documents, and that no specific legislative 

provision is needed. Do consultees agree? 

 

We agree. 

 

Consultation Question 38 

 

We provisionally propose that the Law Commission should consider the private international law 

aspects of digital assets, including electronic trade documents, as part of a separate project. Do 

consultees agree? 

 

We agree. 

 

 

Consultation Question 48 

 

We seek consultees’ views on the efficiency gains of a transition to electronic trade documents. 

Please provide evidence or data if possible. 

 

We are in favour of implementation of a transition period. We are however unable to provide any 

data.  

 

Consultation Question 49 

 

We provisionally propose that electronic trade documents will reduce the risk of fraud compared 

to paper trade documents. Do consultees agree? 

 

We appreciate that the traditional problems connected with paper trade documents, such as 

forgeries, should reduce the risk of fraud.  
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Response ID ANON-MM96-R4QQ-H

Submitted to Law Commission consultation on electronic trade documents
Submitted on 2021-07-28 18:36:13

About you

What is your name?

Name:

What is the name of your organisation?

Enter the name of your organisation:

Bolero International Limited

Are you responding to this consultation in a personal capacity or on behalf of your organisation?

Response on behalf of organisation

If other, please state::

What is your email address?

Email:

What is your telephone number?

Telephone number:

If you want the information that you provide in response to this consultation to be treated as confidential, please explain to us why you regard
the information as confidential. As explained in our privacy notice, we will take full account of your explanation but cannot give an assurance
that confidentiality can be maintained in all circumstances.

If you want the information that you provide in response to this consultation to be treated as confidential, please explain to us why you regard the
information as confidential. As explained in our privacy notice, we will take full account of your explanation but cannot give an assurance that
confidentiality can be maintained in all circumstances. :

Chapter 2: The nature of the problem

Consultation Question 1: We invite consultees’ views on the advantages and disadvantages associated with using private contractual
frameworks to facilitate the use of electronic trade documents, compared with using electronic documents recognised in law as being
equivalent to paper documents.

Please share your views below::

Chapter 3: The law and practice of trade documents

Consultation Question 2:

Yes

Please expand on your answer:

In the context of facilitation these documents are most commonly used.

Consultation Question 3: We provisionally propose that sea waybills and air waybills need not and should not be included. Do consultees
agree?

Yes

Please expand on your answer:

These documents do not transfer rights and/or obligations.
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Consultation Question 4: We provisionally propose that bearer bonds and other documents of title including banker's drafts, certificates of
deposit payable to bearer, bearer scrip certificates exchangeable for shares, mate's receipts, traveller's cheques, and dividend warrants need
not and should not be included. Do consultees agree?

Yes

Please expand on your answer:

Other than Mate's receipts these are not documents used in typical trade transactions. Mates receipts are just that and we see no value in making these
transferable or rather giving any legal significance to that transfer.

Consultation Question 5: We provisionally propose that the Secretary of State should have the power to add, remove, or amend an entry in
the list of documents described in Consultation Question 1 by regulations made by statutory instrument. Do consultees agree?

Yes

Please expand on your answer:

Processes will evolve. At the moment we are replicating what happened in the paper processes this will change and it is helpful if the law can be changed
to support by simple process.

Consultation Question 6: We provisionally propose that the group of documents covered by our proposed reforms should be referred to as
"trade documents" in the draft Bill. Do consultees agree? If not, what alternative label would consultees propose, and why?

Yes

Please expand on your answer:

Consultation Question 7: We provisionally propose that each individual trade document in the draft Bill need not and should not be defined.
Do consultees agree? If not, please give reasons.

Yes

Please expand on your answer:

Consultation Question 8: We provisionally propose to include ship’s delivery orders and warehouse receipts in our list of trade documents,
without an express restriction to those that have been made out to order. Do consultees consider that this will cause problems? Please
explain why.

Not Answered

Please expand on your answer:

Chapter 5: Possessing electronic trade documents

Consultation Question 9: We provisionally propose that bare legal rights should be excluded from the scope of our proposals for the
possession of electronic trade documents. Do consultees agree?

Yes

Please expand on your answer:

Consultation Question 10: We provisionally propose that, in order for an electronic trade document to be capable of possession, the nature of
the document must not support concurrent control by multiple parties at one time. Do consultees agree?

Yes

Please expand on your answer:

Please see the answer on multiple copies. A singular record controlled by a singular party is cleaner and simpler.

Consultation Question 11:

Yes

Please expand on your answer:

Consultation Question 12: We provisionally propose that, in order for an electronic trade document to be capable of possession, “the system”
on which the document is held must ensure that no more than one person can control the document at any one time. Do consultees agree?

Yes
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Please expand on your answer:

Consultation Question 13: We invite consultees’ views on whether there could be a situation in which multiple parties could have equal claim
to “possession” of an electronic trade document in such a way that they would not be “one person” for the purposes of the law.

No

Please expand on your answer:

Consultation Question 14: We provisionally propose that, in order for an electronic document to be capable of possession, transfer of the
document must transfer control of the document to the transferee, and the transferor must lose control of it as a consequence. Do consultees
agree?

Yes

Please expand on your answer:

Consultation Question 15: We invite consultees’ views on how existing systems, or those in development, ensure that the transferor of an
electronic document can no longer control the document after it is transferred.

Please expand on your answer:

Bolero uses the concept of Holdership. This replicates the act of control. Only the party in control can perform functions with the document. This includes
transferring that document to the next Holder and the right to request the issuer of the document to amend or replace it. Bolero uses a Title Registry to
record who has that control. In the context of a change to the document the Holder's right to transfer is temporarily suspended pending the issuers
decision/action.

Consultation Question 16: We invite consultees’ views on whether the ability to retain a copy of an electronic trade document after transfer or
other disposal of the electronic trade document could lead to problems in practice.

No

Please expand on your answer:

Parties should be able (and may be required) to keep a copy of the document to maintain business records.

Consultation Question 17: We invite consultees’ views on whether the possessibility of electronic trade documents should depend on any
other factors or criteria. If so, please explain the reasons for your additional criteria.

No

Please expand on your answer:

Consultation Question 18:

Yes

Please expand on your answer:

Not sure about the expression "gains control" at which point in time is the transfer made, when control is relinquished or when the new party receives it.
In most cases this will be instantaneous but it is conceivable that the shipper transfers control but the transferee is not immediately in control.

Consultation Question 19: We provisionally propose that there is no need to make explicit in legislation that the requirement of intention to
possess applies to electronic trade documents. Do consultees agree?

Yes

Please expand on your answer:

It will (or should) be clear what the transferors intention is.

Consultation Question 20: We invite consultees’ views on what circumstances there could be a debate about which of one or more parties is in
possession of an electronic trade document held on a system of the type envisaged by our proposals.

Please expand on your answer:

Chapter 6: Using electronic trade documents

Consultation Question 21: We provisionally propose that electronic trade documents should not be subject to an explicit statutory
requirement for integrity. Do consultees agree?

17



Yes

Please give reasons for your answer::

This would otherwise introduce an unnecessary complexity. It's factual.

Consultation Question 22: We provisionally propose not to impose an express statutory reliability requirement. Do consultees agree? Please
give reasons.

Yes

Please give reasons for your answer: :

For the same reason as above.

(1) When should a party be required to prove that their electronic document is reliable?:

(2) Do consultees think our proposals should include an accreditation process? If so, in what form?:

No.

Consultation Question 23: We provisionally propose that there should be a statutory requirement that electronic trade documents must
contain the same information as would be required to be contained in a paper equivalent. Do consultees agree?

Yes

Please give reasons for your answer::

Simplicity.

Consultation Question 24: We do not consider there to be a need to introduce an express statutory provision on writing in electronic trade
documents, because the law already considers electronic displays to be capable of constituting “writing”. Do consultees agree? Please give
reasons.

Yes

Please give reasons for your answer::

This is already clear and accepted.

Consultation Question 25: We do not consider there to be a need to introduce an express statutory provision on signing electronic trade
documents. Do consultees agree? Please give reasons.

Yes

Please give reasons for your answer::

The legal position on this is already clear.

Consultation Question 26: We do not consider there to be a need to introduce an express statutory provision on the accessibility of
information contained in electronic documents. Do consultees agree? Please give reasons.

Yes

Please give reasons for your answer::

Consultation Question 27: We provisionally propose that legislation should explicitly allow for indorsement of electronic documents. Do
consultees agree? Please give reasons.

No

Please give reasons for your answer::

Not entirely clear why this is necessary and why so using the word indorsement. It will be clear that a party has transferred its control over the document
by doing so.

Consultation Question 28: We seek consultees’ views on whether there is any need for electronic trade documents to be capable of being
issued in sets.

We seek consultees’ views on whether there is any need for electronic trade documents to be capable of being issued in sets.:

I do not believe that this is necessary.
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Consultation Question 29: We provisionally propose that no further provision is required in legislation to address the following in respect of
electronic trade documents:

We provisionally propose that no further provision is required in legislation to address the following in respect of electronic trade documents: (1) timing
of delivery; (2) timing of transfer; (3) rejection; and (4) amendment. Do consultees agree?:

Yes. But note the comment I made earlier on the time of transfer.

Consultation Question 30: We seek consultees’ views on how amendment or rectification of an electronic trade document is achieved under
existing systems and those in development.

We seek consultees’ views on how amendment or rectification of an electronic trade document is achieved under existing systems and those in
development.:

Bolero's process is that the holder has to transfer the record back to the issuer when requesting an amendment. On so doing the older relinquishes the
right to further deal with the record until the issuer has either made the amendment requested or denied it.

Consultation Question 31: We seek consultees’ views on whether the phrase “so far as practicable” should be included in clause 2(2)(c).

No, it should not be included.

If yes, please give examples where such a qualification would be required.:

Consultation Question 32: We seek consultees’ views on what security interests are typically taken over trade documents at the moment.

We seek consultees’ views on what security interests are typically taken over trade documents at the moment.:

Consultation Question 33: We provisionally propose that an electronic trade document should be capable of being the subject of possessory
concepts including bailment, conversion, pledges, and liens, and that this should be provided for in legislation. Do consultees?

Bailment, Conversion, Pledge, Lien, Other possessory concepts

Please give reasons for your answer::

Exactly the same characteristics as for equivalent paper documents.

Consultation Question 34: We provisionally propose that existing rules and practices can accommodate the discharge, surrender or
accomplishment of electronic trade documents, and that no specific legislative provision is needed. Do consultees agree?

Yes

Please give reasons for your answer::

This should be left to custom and practice.

Consultation Question 35: We provisionally propose that provision should be made to allow for a change of medium for trade documents
from electronic to paper, or from paper to electronic. Do consultees agree?

Yes

Please give reasons for your answer::

Consultation Question 36: We seek consultees’ views on whether the draft Bill should contain a requirement that the issuer of a trade
document must allow the person in possession to change the document’s medium.

Other

Please give reasons for your answer::

Our processes and contractual structure require the issuer to convert to paper if requested. We don't have a provision the other way round because until
our processes and rules don't kick in until the electronic version has been contemplated.

Consultation Question 37: We seek consultees’ views on whether the electronic trade documents that satisfy the requirements of our draft Bill
will also satisfy the requirements of the MLETR.

Not Answered

To the extent that consultees consider our provisional proposals to be incompatible with the MLETR or other international approaches, please explain
this and the consequences to which it could give rise.:
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Consultation Question 38: We provisionally propose that the Law Commission should consider the private international law aspects of digital
assets, including electronic trade documents, as part of a separate project. Do consultees agree?

Yes, it should be a separate Law Commission project.

Please give reasons for your answer::

Keep this bit simple!

Consultation Question 39: We provisionally propose that the word “issue” describes the process by which a trade document (where relevant)
becomes a document of title. Do consultees agree?

Yes

Please give reasons for your answer::

Consultation Question 40: We provisionally propose that the change of medium of a trade document issued before the Act comes into force
should not be permitted. Do consultees agree?

Other

Please give reasons for your answer::

Trade documents are currently being issued and the media changed. Care needs to be taken to ensure that electronic documents issued before
enactment under existing contractual arrangements are not accidentally prohibited from being changed into paper ones.

Consultation Question 41: We provisionally propose that our proposals do not create any additional risk that documents which are not
intended to be documentary intangibles will become so by virtue of the draft Bill. Do consultees agree?

Yes

Please give reasons for your answer::

Chapter 7: Assessing the impact of reform

Consultation Question 42: We seek consultees’ views on what, in their experience, is the average number of paper documents required in a
single trade transaction, compared to our current assumption of 40.

Please expand on your answer:

Consultation Question 43: We seek consultees' views on whether our estimate of the global total number of paper trade documents used in
container shipping is accurate.

Please expand on your answer:

Consultation Question 44: We seek consultees’ views on whether the average number of documents required in a trade transaction varies
between sectors. If so, please give details.

Not Answered

Please expand on your answer:

Consultation Question 45: We seek consultees’ views, if they are able to give an estimate, on the percentage of trade and shipping
documentation which is under the law of England and Wales.

Please expand on your answer:

Consultation Question 46: We seek consultees' views on how quickly the industry would move to electronic trade documents if these
provisional proposals came into force in 2022.

Please expand on your answer:

Please expand on your answer:

Consultation Question 47: We seek consultees’ views on how much money, or what percentage of the cost of a transaction, do consultees
estimate could be saved per transaction by transitioning to electronic documents.

Please expand on your answer:
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Consultation Question 48: We seek consultees’ views on the efficiency gains of a transition to electronic trade documents. Please provide
evidence or data if possible.

Please expand on your answer:

Consultation Question 49: We provisionally propose that electronic trade documents will reduce the risk of fraud compared to paper trade
documents. Do consultees agree?

Yes

Please expand on your answer:

Consultation Question 50: We provisionally propose that electronic trade documents will enhance the transparency of supply chains. Do
consultees agree? Please provide examples or evidence if possible.

Yes

Please expand on your answer:

Consultation Question 51: We provisionally propose that there will be environmental benefits from a transition to electronic trade documents.
Do consultees agree? Please provide examples or data if possible.

Yes

Please expand on your answer:

Reduction in the use of paper, reduction in demand for couriers to move the move the documents by air. Some concerns that DLT technology is power
hungry

Consultation Question 52: We seek consultees' views on what impact is foreseen for ultimate end-users of goods. Please provide quantitative
evidence if possible.

Please expand on your answer:

Consultation Question 53: We seek consultees’ views on if there are any potential positive impacts of our proposals that have not been
identified above.

Not Answered

Please expand on your answer:

Consultation Question 54: We seek consultees’ views on whether it is anticipated that transition costs will be a brake on the uptake of
electronic trade documents.

Other

Please expand on your answer:

Somewhat. Adoption will not be automatic. In many cases the transition will be partial with some transactions continuing to use paper. This will lead to
dual operational systems for users.

Consultation Question 55: We seek consultees’ views on factors that may affect the willingness of financers of trade transactions to adopt
electronic trade documents.

Please expand on your answer:

Consultation Question 56: We seek consultees' views on the average energy consumption per transaction for proposed electronic trade
document platforms.

Please expand on your answer:

Consultation Question 57: We seek consultees’ views on how the energy consumption of DLT can be minimised.

Please expand on your answer:

Consultation Question 58: We seek consultees’ views on whether there are any other potential negative impacts of our proposals that have
not been identified above.

Not Answered

Please expand on your answer:
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Response to the Law Commission of England and Wales Consultation on Digital Assets: 

Electronic Trade Documents (July 2021) 

 

This response is provided by a working group of the Centre for Commercial Law at the 

University of Aberdeen. The working group consists of  

 

 

General Comments 

We welcome this consultation and appreciate the opportunity provided to stakeholders to 

express views to assist with law reform proposals in this area. We note that the Centre for 

Commercial Law also responded to the Law Commission of England and Wales Call for 

Evidence on Digital Assets (see https://www.abdn.ac.uk/law/research/public-policy-

stakeholder-engagement-1109.php#panel1114).   

We agree that there is a pressing need for law reform in the UK in this area to facilitate the use 

of technology in trade, provide legal certainty and predictability regarding the legal status of 

electronic trade documents and give these documents the legal recognition that their paper 

counterparts have. This will significantly help speed up the overdue transition to paperless trade 

to better safeguard and maintain the global trade flow of information relating to the trade in 

goods and build resilience to shocks such as COVID-19. 

In this respect, we emphasise the importance of law reform across the three jurisdictions of the 

UK and a level of uniformity to be achieved among them. As we also noted in our response to 

the Call for Evidence on Digital Assets, both consultations limit their scope to England and 

Wales. However, we consider that some of the law reform proposals in the consultations have 

a UK-wide impact and therefore would have a knock-on effect in the jurisdictions of the UK 

beyond England and Wales. Regarding Scotland, some of the acts being considered for reform 

in this consultation (eg the Bills of Exchange Act 1882 and the Carriage of Goods by Sea Act 

1992) are applicable in Scotland. We therefore think that it would be very useful for the Law 

Commission for England and Wales to engage with the Scottish Law Commission and promote 

close cooperation in the scope of work under this consultation (as well as the consultation on 

digital assets). 

 

Consultation Question 1. We invite consultees’ views on the advantages and 

disadvantages associated with using private contractual frameworks to facilitate the use 

of electronic trade documents, compared with using electronic documents recognised in 

law as being equivalent to paper documents.  

In terms of private contractual frameworks, we note that the need for contractual novation and 

attornment that the Consultation Paper points out is solved in the electronic/digital systems 

which expressly incorporate the Carriage of Goods by Sea Act 1992, eg eTitle.  However, there 

are still some disadvantages in this kind of arrangement as private contractual frameworks are 

only binding on contractual parties. Legal risks still exist in relation to parties outside of the 

given system. There may also be a significant level of complexity involved in using contractual 

frameworks. 

In addition, the contractual agreement between the parties regarding the use of electronic trade 

documents also needs to be explicit and free from doubt and ambiguities; otherwise, it may not 

be given effect by courts. We note Glencore International v MSC Mediterranean Shipping 
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Company [2017] EWCA Civ 365. In relation to an electronic release system (ERS) at Antwerp, 

whereby cargo delivery is against a PIN code issued upon the presentation of paper bills of 

lading (in this case subject to English law and jurisdiction), the English court required either 

appropriate contractual provision or statutory imposition for the ERS to be considered as the 

functional equivalent of delivery.  

Furthermore, cross-border transactions raise further risks with the involvement of different 

legal systems and jurisdictions, and the limits of party autonomy and contractual freedom differ 

from one legal system to another. This would give rise to conflict of laws/private international 

law issues. Another issue that might arise in this context is legal (as well as technical) 

interoperability among the electronic/digital systems subject to different laws and standards. 

We therefore support the proposal of the Law Commission to take forward a separate project 

on private international law and emerging technologies as part of their 14th programme of law 

reform (see also our answer below to Question 38 on this matter).  

We also see value in including a provision, similar to eg Article 4 of the MLETR, to the draft 

Bill which could clarify the relationship between private contractual frameworks and the draft 

Bill.  

More generally, we believe that the law in this area should help to facilitate transactions as 

much as possible and meet the needs of business. If electronic documents are recognised in law 

as the equivalent of paper documents, parties will still have the opportunity to use private 

contractual frameworks if they prefer. Giving options to trading parties lets them decide what 

approach is more efficient and cost-effective. It is possible that some parties could utilise both. 

 

Consultation Question 2. We provisionally propose that our reforms cover only the 

following categories of document: (1) bills of exchange; (2) promissory notes; (3) bills of 

lading; (4) ship’s delivery orders; (5) warehouse receipts; (6) marine insurance policies; 

and (7) cargo insurance certificates. Do consultees agree? If not, we invite consultees to 

suggest categories of document that should be added to or removed from this list, and to 

explain why.  

We would find it helpful to have more clarification on the rationale of the proposed approach 

of having an exhaustive list. For example, what is the value of an exhaustive list as opposed to 

an indicative list or a broader material scope of application with some defined exceptions? We 

also wonder to what extent the proposed approach would align with the least interventionist 

approach.  

In addition, we note that facilitation of electronic trade documents, transferable or not, would 

be a very welcome development in international trade, particularly in trade finance for letter of 

credit transactions (on this point, see also our response below to Question 44).  

 

Consultation Question 3. We provisionally propose that sea waybills and air waybills 

need not and should not be included. Do consultees agree?  

We agree.  

 

Consultation Question 4. We provisionally propose that bearer bonds and other 

documents of title including banker’s drafts, certificates of deposit payable to bearer, 

bearer scrip certificates exchangeable for shares, mate’s receipts, traveller’s cheques, and 

dividend warrants need not and should not be included. Do consultees agree?  
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As we understand from the Consultation Paper, the justification for the exclusion of some of 

these documents, which have been or are likely to be recognised as documents of title, relates 

to the lack of demand for digitalisation. However, we wonder if their inclusion would help 

create demand and help facilitate paperless trade.  

 

Consultation Question 5. We provisionally propose that the Secretary of State should 

have the power to add, remove, or amend an entry in the list of documents described in 

Consultation Question 1 by regulations made by statutory instrument. Do consultees 

agree?  

We agree and also think that, in order to ensure legal certainty, it might be useful to specify the 

time from which that addition, removal or amendment will have an effect.   

 

Consultation Question 6. We provisionally propose that the group of documents covered 

by our proposed reforms should be referred to as “trade documents” in the draft Bill. Do 

consultees agree? If not, what alternative label would consultees propose, and why?  

We see value in using a broad term of “trade documents” in this context, but this term does not 

give much indication about the scope and purpose of the proposed reform and the draft Bill. 

The legal barrier that exists in this context and which is to be addressed by the proposed reform 

concerns transferability. We therefore think that it might be useful to include this element in 

the term and the title of the Bill in order to better identify the scope and purpose of the reform 

and the Bill, eg “transferable trade documents” and “Electronic Transferable Trade Documents 

Bill”.   

 

Consultation Question 7. We provisionally propose that each individual trade document 

in the draft Bill need not and should not be defined. Do consultees agree? If not, please 

give reasons.  

We agree.  

 

Consultation Question 8. We provisionally propose to include ship’s delivery orders and 

warehouse receipts in our list of trade documents, without an express restriction to those 

that have been made out to order. Do consultees consider that this will cause problems? 

Please explain why.  

We don’t think this will cause problems.  

 

Consultation Question 9. We provisionally propose that bare legal rights should be 

excluded from the scope of our proposals for the possession of electronic trade documents. 

Do consultees agree?  

Given the proposed exhaustive list in the draft Bill, we agree that this exclusion would be 

sensible. But, if an alternative approach would be adopted (see our answer above to Question 

2), it might be useful to re-visit this exclusion.     
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Consultation Question 10. We provisionally propose that, in order for an electronic trade 

document to be capable of possession, the nature of the document must not support 

concurrent control by multiple parties at one time. Do consultees agree?  

We agree and also think that access should be treated differently as multiple parties at one time 

may need to access a trade document.  

 

Consultation Question 11. We provisionally propose that “control” should be defined as 

the ability (as a matter of fact) to: (1) use; and (2) transfer or otherwise dispose of an 

electronic trade document. Do consultees agree?  

There are a few issues we would like to raise for consideration regarding the notion of control. 

First, we are wary of giving a statutory definition of ‘control’ for the following reasons: 

1) Is there a real need for ‘control’ to be defined in the Bill? (We note that the MLETR 

does not define ‘control’);  

2) How would this align with technological neutrality?;  

3) Do the proposed elements of ‘control’ align with the technical structure of the existing 

electronic/digital systems or those in development? For example, could one, from a 

technical point of view, ‘dispose’ of a document on blockchain given that one of the 

main advantages of blockchain is said to be immutability? What does ‘use’ of a 

document mean or entail in practical terms on electronic/digital systems?  

4) The Consultation Paper, in defining the proposal, uses ‘exclusive control’ as one of the 

criteria to be met (eg paras 5.47, 5.71). However, the draft Bill uses the term ‘control’, 

not ‘exclusive control’. Therefore, there seems to be an inconsistency on this issue 

between the Consultation Paper and the draft Bill.   

Second, the draft Bill, after defining in Section 1(4) when a person is deemed to have ‘control’ 

of a document, states in Section 2(1) that “the person who has control of an electronic trade 

document is the person who has possession of it for the purposes of any statutory provision or 

rule of law.”  

1) Does this mean that ‘possession’ and ‘control’ are treated as the same? If so, why is 

there a need for two separate provisions/definitions? If not, what is the difference 

between them and why does the former need to be defined dependent on the latter?  

2) What does ‘rule of law’ entail in practical terms within the scope of Section 2(1)?  

 

Consultation Question 12. We provisionally propose that, in order for an electronic trade 

document to be capable of possession, “the system” on which the document is held must 

ensure that no more than one person can control the document at any one time. Do 

consultees agree?  

We agree.  

 

Consultation Question 13. We invite consultees’ views on whether there could be a 

situation in which multiple parties could have equal claim to “possession” of an electronic 

trade document in such a way that they would not be “one person” for the purposes of 

the law.  

We think that if these multiple parties are acting in the same capacity (eg more than one person 

operating a single account on the electronic/digital system), they should not have an equal 
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separate claim to possession of an electronic trade document as they would still use one account 

irrespective of who operates that account.    

If these multiple parties are acting in different capacities, they in principle should still not have 

equal claim to possession of an electronic trade document (whereas they might need access to 

the document which is to be treated differently than control – see our answer above to Question 

10). We however think that a view from banking and insurance industries would be useful as 

to whether there might be situations which enable multiple parties to claim possession, for 

example in cases of a joint pledge in relation to a trade document involving more than one 

bank, or a trade document involving more than one insurer.   

 

Consultation Question 14. We provisionally propose that, in order for an electronic 

document to be capable of possession, transfer of the document must transfer control of 

the document to the transferee, and the transferor must lose control of it as a 

consequence. Do consultees agree?  

We agree as we understand this is for an electronic document to be capable of being possessed 

by reference to the transferring of control to the transferee in the case of a transfer of the 

document.  

 

Consultation Question 15. We invite consultees’ views on how existing systems, or those 

in development, ensure that the transferor of an electronic document can no longer 

control the document after it is transferred.  

We are not in a position to give a view on this question.  

 

Consultation Question 16. We invite consultees’ views on whether the ability to retain a 

copy of an electronic trade document after transfer or other disposal of the electronic 

trade document could lead to problems in practice.  

We think that provided that electronic/digital system users can only view the copy (without 

being allowed to edit it) in such circumstances, this should not lead to problems in practice.  

 

Consultation Question 17. We invite consultees’ views on whether the possessibility of 

electronic trade documents should depend on any other factors or criteria. If so, please 

explain the reasons for your additional criteria.  

We have no suggestion for any other factors or criteria.  

 

Consultation Question 18. We provisionally propose that: (1) the person who is able to 

control an electronic trade document is the person in possession of it; and (2) possession 

of an electronic trade document is transferred from one person to another when the 

transferee gains control of that electronic trade document. Do consultees agree? If not, 

please explain why not.  

Regarding (1), we refer to our answer above to Question 11. It would be helpful to further 

clarify the relationship between ‘possession’ and ‘control’. Are they treated as the same? If so, 

why is there a need for two separate provisions/definitions? If not, what is the difference 

between them and why does the former need to be defined dependent on the latter? 
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Regarding (2), we refer to our answer above to Question 14, and think that the following 

condition needs to be added here: “and the transferor loses control of it as a consequence”. 

Therefore, we suggest (2) should read as follows: “(2) possession of an electronic trade 

document is transferred from one person to another when the transferee gains control of that 

electronic trade document and the transferor loses control of it as a consequence”.  

 

Consultation Question 19. We provisionally propose that there is no need to make explicit 

in legislation that the requirement of intention to possess applies to electronic trade 

documents. Do consultees agree?  

We agree.  

 

Consultation Question 20. We invite consultees’ views on what circumstances there could 

be a debate about which of one or more parties is in possession of an electronic trade 

document held on a system of the type envisaged by our proposals. Paragraph 5.130 

We think that there should not in principle be a debate as such, but a view from the banking 

and insurance industries would be useful as to whether there might be situations which enable 

multiple banks or insurance companies to claim possession of an electronic trade document 

(see our answer above to Question 13). 

 

Consultation Question 21. We provisionally propose that electronic trade documents 

should not be subject to an explicit statutory requirement for integrity. Do consultees 

agree?  

We don’t agree with this proposal. We think that integrity is an important element, and it would 

be useful to have an explicit statutory requirement for integrity for electronic documents. 

Although this requirement is only implicit for paper documents, we think that a comparison 

between paper and electronic documents is not directly applicable to the integrity requirement. 

It is because for paper documents integrity can be preserved in physical paper whereas for 

electronic documents, which are mainly data, an equivalent record mechanism may not always 

be available unless expressly required by the law.  

 

Consultation Question 22. We provisionally propose not to impose an express statutory 

reliability requirement. Do consultees agree? Please give reasons. If consultees disagree: 

(1) When should a party be required to prove that their electronic document is reliable? 

(2) Do consultees think our proposals should include an accreditation process? If so, in 

what form?  

We agree and also think that if a reliability requirement would be imposed, then an 

accreditation process should be put in place.  

 

Consultation Question 23. We provisionally propose that there should be a statutory 

requirement that electronic trade documents must contain the same information as would 

be required to be contained in a paper equivalent. Do consultees agree?  

We agree and think that this is also justified by the fact that electronic/digital systems allow 

switches between paper and electronic documents, which would work only if they contain the 
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same information. It is sensible to align the law for electronic trade documents with the law 

applicable to their paper equivalent as far as possible.  

 

Consultation Question 24. We do not consider there to be a need to introduce an express 

statutory provision on writing in electronic trade documents, because the law already 

considers electronic displays to be capable of constituting “writing”. Do consultees agree? 

Please give reasons.  

We don’t agree with this proposal. We think that there might be interpretation issues as to what 

constitutes writing in electronic documents. An express provision on this requirement would 

be useful to ensure legal certainty and predictability. In addition, given that legislation based 

on this Bill is likely to be applied by foreign courts as well, in cases where the applicable law 

is the law of England and Wales, an express provision would also assist foreign courts in those 

cases too.   

 

Consultation Question 25. We do not consider there to be a need to introduce an express 

statutory provision on signing electronic trade documents. Do consultees agree? Please 

give reasons.  

We agree and also think that if there would be a statutory provision to ensure that electronic 

trade documents must contain the same information as would be required to be contained in a 

paper equivalent, this would already include signatures. Therefore, there is no need to introduce 

an express provision on signatures.  

 

Consultation Question 26. We do not consider there to be a need to introduce an express 

statutory provision on the accessibility of information contained in electronic documents. 

Do consultees agree? Please give reasons. 

We agree as this seems to us as more of a matter for electronic/digital systems to deal with.  

 

Consultation Question 27. We provisionally propose that legislation should explicitly 

allow for indorsement of electronic documents. Do consultees agree? Please give reasons.  

We agree. Since indorsement is the one main element which electronic documents cannot 

mimic paper documents, an explicit provision allowing for indorsement of electronic 

documents would be needed to ensure legal certainty on this matter.  

 

Consultation Question 28. We seek consultees’ views on whether there is any need for 

electronic trade documents to be capable of being issued in sets.  

We don’t think that there is any need for electronic trade documents to be capable of being 

issued in sets. The need for a set of the same document arises in practice due to the heavy 

reliance on paper and we think that accessibility to electronic documents on electronic/digital 

systems would remove this need for electronic documents.  

 

Consultation Question 29. We provisionally propose that no further provision is required 

in legislation to address the following in respect of electronic trade documents: (1) timing 

of delivery; (2) timing of transfer; (3) rejection; and (4) amendment. Do consultees agree?  
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Regarding (1) and (2), we don’t agree with the proposal. These timings are important 

particularly in documentary sales to determine the point the risk and property pass. The 

assumption under s.20 of the UK’s Sale of Goods Act 1979 is that risk and property in goods 

pass at the same time. However, under a CIF contract subject to English law, the property in 

goods normally passes from seller to the buyer when the seller delivers the documents to the 

buyer whereas the risk normally passes once the goods are delivered over the ship’s rail. Under 

this default assumption (unless parties agree otherwise), the risk will pass before the property 

in the goods is transferred. In the absence of a physical delivery for electronic trade documents, 

we think that statutory provisions on the timings of delivery and transfer might be needed for 

legal certainty and predictability and would also be useful for the allocation of risk and liability 

in cases of delays in electronic/digital systems.  

Regarding (3) and (4), we agree with the proposal.  

 

Consultation Question 30. We seek consultees’ views on how amendment or rectification 

of an electronic trade document is achieved under existing systems and those in 

development.  

We are not in a position to answer this question.  

 

Consultation Question 31. We seek consultees’ views on whether the phrase “so far as 

practicable” should be included in clause 2(2)(c). If yes, please give examples where such 

a qualification would be required.  

This phrase might be perhaps useful for unforeseen circumstances, but we cannot think of any 

example as such. We are also concerned that the inclusion of this phrase to the provision might 

lead to further disputes and interpretation issues as to, for example, what is practicable or not 

in a given case.  

 

Consultation Question 32. We seek consultees’ views on what security interests are 

typically taken over trade documents at the moment.  

We have no examples in response to this question other than the examples already given in the 

Consultation Paper.  

We note, however, that Scots law differs from English law in this area. Depending on the type 

of asset(s) in question, pledge or assignation in security can be used under Scots law and 

floating charges can be used for all types of asset. 

 

Consultation Question 33. We provisionally propose that an electronic trade document 

should be capable of being the subject of possessory concepts including bailment, 

conversion, pledges, and liens, and that this should be provided for in legislation. Do 

consultees agree?  

We agree with the proposal and also think that it seems appropriate to specify this in section 2 

of the draft Bill as it is not entirely clear in the reading of it.  

We note, however, that there are differences between Scots law and English law in this area. 
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Consultation Question 34. We provisionally propose that existing rules and practices can 

accommodate the discharge, surrender or accomplishment of electronic trade documents, 

and that no specific legislative provision is needed. Do consultees agree?  

We agree as this seems to us as more of a matter for electronic/digital systems to deal with.  

 

Consultation Question 35. We provisionally propose that provision should be made to 

allow for a change of medium for trade documents from electronic to paper, or from 

paper to electronic. Do consultees agree?  

We agree as this is inevitable particularly for cross-border transactions and technology is not 

at the same level everywhere.  

However, we wonder whether the terms ‘original document’, ‘replacement document’, and 

‘replaced’ are the correct terms to use in this context since, in the case of a change of medium, 

only the format of the document is changed not the document itself. In other words, there is 

still one document, but in different formats. Instead of those terms, perhaps the following terms 

could be used respectively: ‘document in the old format’, ‘document in the new format’, and 

‘converted’ or ‘transformed’.  

 

Consultation Question 36. We seek consultees’ views on whether the draft Bill should 

contain a requirement that the issuer of a trade document must allow the person in 

possession to change the document’s medium.  

We think that this is more of a matter for electronic/digital systems to deal with and users can 

choose the system that they think would work best for them based on system peculiarities.  

 

Consultation Question 37. We seek consultees’ views on whether the electronic trade 

documents that satisfy the requirements of our draft Bill will also satisfy the requirements 

of the MLETR. To the extent that consultees consider our provisional proposals to be 

incompatible with the MLETR or other international approaches, please explain this and 

the consequences to which it could give rise.  

Broadly speaking, the proposal and the MLETR seem to be compatible to a considerable extent. 

We don’t think that differences between the two instruments would cause any great difficulty 

as the MLETR, as a model law (not convention), serves mainly as guidance for national 

legislators. However, we have noted above some of the differences between the two 

instruments for consideration (see our responses to Questions 1, 11 and 18).  

 

Consultation Question 38. We provisionally propose that the Law Commission should 

consider the private international law aspects of digital assets, including electronic trade 

documents, as part of a separate project. Do consultees agree?  

We agree that it would be better for the Law Commission to consider private international law 

aspects as a separate project, so that it will not hold up this project for which there is a pressing 

need for law reform and it will also allow the Law Commission to be able to consider properly 

the challenging private international law questions that digital assets (including electronic trade 

documents) give rise to.  

As we also noted in our response to the Law Commission of England and Wales Call for 

Evidence on Digital Assets, the Hague Conference on Private International Law (HCCH) is 
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working on private international law implications of the digital economy, including DLT and 

its applications including digital assets. The mandate for the work is to monitor developments 

with a view towards identifying topics for further study (see 

https://assets.hcch.net/docs/f787749d-9512-4a9e-ad4a-cbc585bddd2e.pdf and 

https://assets.hcch.net/docs/8bdc7071-c324-4660-96bc-86efba6214f2.pdf). As a HCCH 

member, the UK’s cooperation and coordination with the HCCH regarding conflict of 

laws/private international law issues in this area is important for law reform particularly given 

the proposal of the Law Commission to take forward a separate project on private international 

law and emerging technologies as part of their 14th programme of law reform (see also our 

answer above to Question 1 on this matter).  

  

Consultation Question 39. We provisionally propose that the word “issue” describes the 

process by which a trade document (where relevant) becomes a document of title. Do 

consultees agree?  

We agree as this seems to be in line with the jargon in use in the area.  

 

Consultation Question 40. We provisionally propose that the change of medium of a trade 

document issued before the Act comes into force should not be permitted. Do consultees 

agree?  

Although we see the value in the argument of promoting certainty and clarity in this kind of 

case, we think that this reform is an improvement to the current law and should be facilitated 

if the parties agree.   

 

Consultation Question 41. We provisionally propose that our proposals do not create any 

additional risk that documents which are not intended to be documentary intangibles will 

become so by virtue of the draft Bill. Do consultees agree?  

We agree as we think that the proposals do not attempt to change the nature of a document, but 

rather they introduce the possibility of having an electronic format of it functionally equivalent 

to its paper format.   

 

Consultation Question 42. We seek consultees’ views on what, in their experience, is the 

average number of paper documents required in a single trade transaction, compared to 

our current assumption of 40.  

We are not in a position to give a view on this question.  

 

Consultation Question 43. We seek consultees’ views on whether our estimate of the 

global total number of paper trade documents used in container shipping is accurate.  

We are not in a position to give a view on the accuracy of this estimate.  

 

Consultation Question 44. We seek consultees’ views on whether the average number of 

documents required in a trade transaction varies between sectors. If so, please give 

details.  
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We think that the average number of documents required in a trade transaction probably varies 

between sectors and also within the sectors.  

For example, if one considers trade finance and in particular letter of credit transactions, they 

include a lot of paperwork as various documents relating to the different phases of trade 

transactions are usually required for letters of credit (such as certificate of origin; export licence 

and any documents associated with the export licence: certificates of quality, analysis and 

inspection; invoices, bill of lading or other transport documents depending on the mode of 

transport, and insurance documents, marine insurance policy or other type insurance policy 

depending on the mode of transport). Examination of these documents may take days 

depending on the complexities of the letter of credit and the number of documents to be 

examined. For example, in the case of Bankers Trust Co v State Bank of India [1991] 2 Lloyd’s 

Law Report 443, there were 967 pages of documentation to examine, and it took 3 days for the 

first examination of documents from their submission. Under Article 14(b) of the Uniform 

Customs and Practice for Documentary Credits (UCP) 600, adopted by the International 

Chamber of Commerce (ICC), banks have a maximum of 5 banking days for examination of 

documents following the day of presentation of documents.   

 

Consultation Question 45. We seek consultees’ views, if they are able to give an estimate, 

on the percentage of trade and shipping documentation which is under the law of England 

and Wales.  

We are not in a position to give an estimate on this question; however, maritime trade in 

particular is an area which is predominantly governed by the law of England and Wales via 

choice of English law clauses.   

 

Consultation Question 46. We seek consultees’ views on how quickly the industry would 

move to electronic trade documents if these provisional proposals came into force in 2022. 

If possible, we request that consultees say what percentage of documentation might be 

issued and used in electronic form: (1) by 2030; and (2) by 2050.  

We are not in a position to give an estimate on this question; however, we think that COVID-

19 disruptions to international trade will speed up this transition.  

 

Consultation Question 47. We seek consultees’ views on how much money, or what 

percentage of the cost of a transaction, do consultees estimate could be saved per 

transaction by transitioning to electronic documents.  

We are not in a position to give an estimate on this question.  

 

Consultation Question 48. We seek consultees’ views on the efficiency gains of a transition 

to electronic trade documents. Please provide evidence or data if possible.  

In the context of bills of lading, the efficiency gains to a transition to electronic bills of lading 

could be significant. Some of the disadvantages of the paper bill of lading, which requires 

physical delivery, are low speed, delay and as a result cost. It is not uncommon for the goods 

to arrive at the port of discharge before the paper bill of lading. This is particularly the case in 

the commodities trade where there is a long chain of sub-sales of the goods while the goods 

are in transit. Such a delay may result in storage or demurrage costs. If the goods in question 
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are perishable, the delay may lead to loss of goods. The most common solution for this problem 

is letter of indemnity, but this adds extra costs and administration, and it does not remove the 

carrier’s liability under the bill of lading for claims for mis-delivery of cargo. In some sectors, 

such as the oil trade, this practice is common. 

 

Consultation Question 49. We provisionally propose that electronic trade documents will 

reduce the risk of fraud compared to paper trade documents. Do consultees agree?  

We in principle agree, but there are also other factors to be considered in this context. For 

example, there is no doubt that paper bills of lading are very vulnerable to fraud (eg they can 

be forged by adjusting details, or by switching). This is less an issue with electronic bills of 

lading, because they are not in a physical form and therefore not being transferred from hand 

to hand. They can remain securely in electronic/digital systems due to strong security and 

encryption mechanisms in place in these systems. From this perspective, electronic trade 

documents will reduce the risk of fraud compared to paper trade documents depending on the 

level of security and encryption mechanisms in place in a given electronic/digital system. 

On the other hand, electronic/digital systems inherit a risk of cybersecurity attacks or hacking 

which can be considered as a new form of fraud for electronic trade documents. Arguably, this 

fraud risk for electronic documents could be higher than the fraud risk for paper documents 

given the size and number of transactions that could be accessed in electronic/digital systems. 

For example, essDOCS provides insurance that covers all electronic bill of lading users against 

electronic risks up to US$20 million per electronic bill of lading, which might give an 

indication about the potential risk and liability that one might be exposed to in electronic/digital 

systems.  

 

Consultation Question 50. We provisionally propose that electronic trade documents will 

enhance the transparency of supply chains. Do consultees agree? Please provide examples 

or evidence if possible.  

We agree and can give an example in the context of illegal wildlife trade, which by analogy 

could be applied more broadly.  

Illegal wildlife trade is a pressing issue at the global level with proceeds estimated to be worth 

up to $23 billion a year, making it the world’s fourth most lucrative trafficking industry (after 

drug, human and weapon trafficking) with high demand driving high prices (see 

https://www.zsl.org/conservation/how-we-work/illegal-wildlife-trade-crisis/illegal-wildlife-

trade-impacts). It is also often linked with adverse business practices such as corruption 

(https://www.oecd-ilibrary.org/sites/9bac2383-

en/index.html?itemId=/content/component/9bac2383-en). There are international legal 

frameworks (notably the Convention on International Trade in Endangered Species of Wild 

Fauna and Flora (CITES) and other legal means to enhance the effectiveness of the CITES 

such as free trade agreements) and domestic legal frameworks in place to regulate wildlife 

trade. However, they are not as effective as they should be. There are practical challenges due 

to the low level of detection of illegal wildlife trade, the involvement of transnational organised 

crime groups and corruption in supply chains and the increased use of cyberspace for trade. 

The UK Government has been working on pioneering digital technologies to tackle this global 

challenge (https://www.gov.uk/government/news/digital-revolution-to-use-the-power-of-

data-to-combat-illegal-wildlife-trade-and-reduce-food-waste). In this context, risk profiling 

through interrogation of shipping documentation is one of the possible scientific and 

technological interventions (along with smart shipping container technologies) identified by 
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the Royal Society in their report on Science: tackling the illegal wildlife trade 

(https://royalsociety.org/-/media/policy/projects/illegal-wildlife-trade/illegal-wildlife-trade-

technology-update.pdf). This would help to provide the necessary tools to detect and combat 

illegal wildlife trade and to reduce human error and adverse business practices via increased 

intelligence, automation and transparency. For more details on this issue, see Burcu Yüksel 

Ripley, “Covid-19 and Illegal Wildlife Trade: Where does the Law Fail and How Digital 

Technologies can help?”, NERC Constructing a Digital Environment Programme Blog, August 

2020, https://digitalenvironment.org/covid-19-and-illegal-wildlife-trade-where-does-the-law-

fail-and-how-digital-technologies-can-help/.   

 

Consultation Question 51. We provisionally propose that there will be environmental 

benefits from a transition to electronic trade documents. Do consultees agree? Please 

provide examples or data if possible.  

We in principle agree, but this needs to be compared against the level of energy consumption 

of electronic/digital systems.  

 

Consultation Question 52. We seek consultees’ views on what impact is foreseen for 

ultimate end-users of goods. Please provide quantitative evidence if possible.  

We are not in a position to provide quantitative evidence on this question.  

We think that there will be an increased resilience in trade transactions which would also 

benefit end-users of goods. For example, in the context of the COVID-19 pandemic, some 

essential products have become inaccessible for periods of time as physical exchange of paper 

documents concerning those goods have been disrupted by lockdowns, social distancing and 

the consequent reduced availability of courier and postal services and/or the non-availability 

of staff in business branches and offices. Electronic trade documents would help to alleviate 

this kind of problem.  

In addition, transactions will speed up and they will be conducted at a lower cost, which would 

lead to price drops on products as another benefit for end-users of goods.  

Similarly, SMEs could benefit from being able to borrow more readily and at better rates if 

there is a lower likelihood of fraud and more transparency, reliability and efficiency in 

transactions, which should support the availability of finance.  

 

Consultation Question 53. We seek consultees’ views on if there are any potential positive 

impacts of our proposals that have not been identified above.  

There are some points we think worth mentioning specifically, although they can fall into the 

categories already identified in the Consultation Paper:  

- Building trust in international trade: Building trust among system participants is one of 

the main advantages of DLT-based systems (due to data monitoring, traceability, 

transparency, and data integrity). This is particularly important for international trade 

as the counter-party risk is usually very high in trade transactions.  

- Increased resilience: In DLT-based systems, since the ledger is distributed, there is no 

single point of failure for the system, which makes these systems more resilient.  
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- Reducing adverse business practices: Transition to electronic trade documents will also 

help reduce adverse business practices with increased transparency and automation (on 

this point, see also our response above to Question 50).   

 

Consultation Question 54. We seek consultees’ views on whether it is anticipated that 

transition costs will be a brake on the uptake of electronic trade documents.  

We don’t think that this would be the case after witnessing, during the COVID-19 pandemic, 

the extent of the paper-reliance problem in international trade and how fragile paper-based 

trade practices are.   

While there may be an initial stage in which parties familiarise themselves with the new law 

and adapt their practices and procedures, commercial advantages of electronic trade documents 

and technological advances are likely to lead them to transition over time. 

 

Consultation Question 55. We seek consultees’ views on factors that may affect the 

willingness of financers of trade transactions to adopt electronic trade documents.  

We think that standardisation is an important factor and the work of international organisations 

(such as the ICC) on developing global standards is a very welcome step.  

Support from the main industry actors, such as the ICC and P&I Clubs, for the adoption of 

electronic trade documents is another important factor, as this would give industry some 

reassurance.  

Understanding and raising awareness of electronic/digital systems is also important as potential 

users need to build faith in these systems, understand how these systems work and how they 

can be used in a valuable way. 

We also think that positive experience of users will help others to adopt electronic trade 

documents.  

 

Consultation Question 56. We seek consultees’ views on the average energy consumption 

per transaction for proposed electronic trade document platforms.  

We are not in a position to give a view on this average, but we think that Bitcoin’s energy 

consumption is not the appropriate variable for an analysis for the energy consumption of 

electronic/digital systems for electronic trade documents. Bitcoin’s blockchain is a public and 

permissionless blockchain/DLT and open to anyone, and because of that it requires an intensive 

use of energy to due to the need of having strong consensus algorithms in this type of 

blockchain. In the application of DLT in international trade for electronic trade documents, the 

system models would be more likely to be permissioned and private DLT, which needs lighter 

consensus algorithms and therefore is less energy intensive.  

Bitcoin’s blockchain has also scalability issues arising from the predetermined size of blocks. 

This would be less of an issue for permissioned DLT systems.  

 

Consultation Question 57. We seek consultees’ views on how the energy consumption of 

DLT can be minimised.  

As we have indicated in our response above to Question 56, the energy consumption of DLT 

could be minimised by the use of permissioned DLT systems which are open to a limited and 
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pre-defined number of participants with permission, and which therefore need lighter 

consensus algorithms.  

 

Consultation Question 58. We seek consultees’ views on whether there are any other 

potential negative impacts of our proposals that have not been identified above.  

We think that there could be some psychological resilience to diverting from the traditional 

trading model to a new model. We don’t see this as a potential negative impact of this law 

reform but rather a potential difficulty in a transition to electronic trade documents. Some of 

this resilience would be due to the lack of technological understanding and seeing DLT as 

something rather novel and untested.  

As covered in the Consultation Paper to some extent, there would also be a need for sufficient 

infrastructure to make this transition work.  
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Chapter 2: The nature of the problem

Consultation Question 1: We invite consultees’ views on the advantages and disadvantages associated with using private contractual
frameworks to facilitate the use of electronic trade documents, compared with using electronic documents recognised in law as being
equivalent to paper documents.

Please share your views below::

Considering the sheer amount of participants to a trade document flow, it would be unrealistic to assume that they would/could all be onboarded to the
same contractual framework. The millions of companies involved in Trade use different infrastructures and systems who are each integrated with dozens
of other systems. Today, courier companies can send physical documents anywhere, without parties having to be onboarded onto the same platform. It
should be the industry’s aim to provide the same reach for digital documents, to safeguard digital inclusion and enable large scale adoption, but with a
much higher degree of security to establish trust to all Trade parties involved. This cannot be enforced simply because of the existing infrastructure,
which implies that there will be a transformation period. However, it should be a strategic objective for the control and verification of document
properties related to integrity, originality and ownership to be decoupled from the document data processing capabilities offered by individual private
platforms or applications. Such verification needs to be performed by a certified digital notary function, which purely operates on technical security based
criteria, whereby document business contents is encrypted. Standards and business platforms should be able to evolve irrespective of the technical
document control capabilities. The digital notary can be used by all parties to check integrity, originality and ownership, to allow decisions to be taken on
the business contents exchanged via the digital container (=document), which can be digitally couriered using today's existing infrastructure. The
evidence why this is required is provided by the fact that today, the eBL platforms (which each have their own proprietary security and legal rulebook
frameworks) can only handle transfer of ownership of the eBL if all parties involved are onboarded to their own private contractual framework. If that is
not the case, then the only option for them to transfer the Bill of Lading to a non-onboarded party is to 'switch to paper'.

Chapter 3: The law and practice of trade documents

Consultation Question 2:

37



Yes

Please expand on your answer:

Consultation Question 3: We provisionally propose that sea waybills and air waybills need not and should not be included. Do consultees
agree?

Yes

Please expand on your answer:

Consultation Question 4: We provisionally propose that bearer bonds and other documents of title including banker's drafts, certificates of
deposit payable to bearer, bearer scrip certificates exchangeable for shares, mate's receipts, traveller's cheques, and dividend warrants need
not and should not be included. Do consultees agree?

Yes

Please expand on your answer:

Consultation Question 5: We provisionally propose that the Secretary of State should have the power to add, remove, or amend an entry in
the list of documents described in Consultation Question 1 by regulations made by statutory instrument. Do consultees agree?

Yes

Please expand on your answer:

Consultation Question 6: We provisionally propose that the group of documents covered by our proposed reforms should be referred to as
"trade documents" in the draft Bill. Do consultees agree? If not, what alternative label would consultees propose, and why?

Yes

Please expand on your answer:

Consultation Question 7: We provisionally propose that each individual trade document in the draft Bill need not and should not be defined.
Do consultees agree? If not, please give reasons.

Yes

Please expand on your answer:

Consultation Question 8: We provisionally propose to include ship’s delivery orders and warehouse receipts in our list of trade documents,
without an express restriction to those that have been made out to order. Do consultees consider that this will cause problems? Please
explain why.

No

Please expand on your answer:

Chapter 5: Possessing electronic trade documents

Consultation Question 9: We provisionally propose that bare legal rights should be excluded from the scope of our proposals for the
possession of electronic trade documents. Do consultees agree?

Yes

Please expand on your answer:

Consultation Question 10: We provisionally propose that, in order for an electronic trade document to be capable of possession, the nature of
the document must not support concurrent control by multiple parties at one time. Do consultees agree?

Yes

Please expand on your answer:

Subjec to further reflection on the matter and evaluating any possible exceptions, I would say it should prevent concurrent control by multiple parties.

Consultation Question 11:

Yes

Please expand on your answer:
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Agree, we are currently integrating a contractual digital Bill of Exchange solution in our Trade platform (i.e. ITFA's ePU), and the signing by drawer and
drawee (for acceptance) does not require parties to have control of the document. In our digital collection business case, the bank controls the Bill of
Exchange (which is generated based on drawer's collection instruction) and presents it to both parties for signing, while holding digital possession. In
other words, signing as drawer and drawee does not require these parties to dispose of the document. From that perspective, we agree to the statement.

Consultation Question 12: We provisionally propose that, in order for an electronic trade document to be capable of possession, “the system”
on which the document is held must ensure that no more than one person can control the document at any one time. Do consultees agree?

Yes

Please expand on your answer:

Based on the assumption that e.g. signing a B/E for acceptance does not require control or possession.

Consultation Question 13: We invite consultees’ views on whether there could be a situation in which multiple parties could have equal claim
to “possession” of an electronic trade document in such a way that they would not be “one person” for the purposes of the law.

No

Please expand on your answer:

Can this be the case with a physical trade document?

Consultation Question 14: We provisionally propose that, in order for an electronic document to be capable of possession, transfer of the
document must transfer control of the document to the transferee, and the transferor must lose control of it as a consequence. Do consultees
agree?

Yes

Please expand on your answer:

Consultation Question 15: We invite consultees’ views on how existing systems, or those in development, ensure that the transferor of an
electronic document can no longer control the document after it is transferred.

Please expand on your answer:

We have integrated our trade and supply chain finance solution with Enigio's trace:original solution which complies with ITFAS's dDOC specifications,
which are aligned with UNCITRAL MLETR. The digital document ownership is managed using an identity verification mechanism (such as PKI) and a public
distributed ledger. Our business processes which are executed based on a party providing an original document in the physical world, can only be
triggered in a digital context, by that party providing proof of such ownership. We have an API in place to verify this ownership (which is also a digital
record) with the DLT based digital notary. By end of August we will have applied this technology to a digital documentary collection, whereby we will
transfer ownership of an eBL to a buyer against that buyer digitally accepting an ePU (digital B/E).
We are also evaluating the use of IMDA's TradeTrust solution, as it is also based on the same public digital notary concept, using a DLT shared ledger.

Consultation Question 16: We invite consultees’ views on whether the ability to retain a copy of an electronic trade document after transfer or
other disposal of the electronic trade document could lead to problems in practice.

No

Please expand on your answer:

Not if proper ownership controls and verification mechanisms are in place, as in our current solution.

Consultation Question 17: We invite consultees’ views on whether the possessibility of electronic trade documents should depend on any
other factors or criteria. If so, please explain the reasons for your additional criteria.

No

Please expand on your answer:

Consultation Question 18:

Yes

Please expand on your answer:

Consultation Question 19: We provisionally propose that there is no need to make explicit in legislation that the requirement of intention to
possess applies to electronic trade documents. Do consultees agree?

Yes
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Please expand on your answer:

Consultation Question 20: We invite consultees’ views on what circumstances there could be a debate about which of one or more parties is in
possession of an electronic trade document held on a system of the type envisaged by our proposals.

Please expand on your answer:

None.

Chapter 6: Using electronic trade documents

Consultation Question 21: We provisionally propose that electronic trade documents should not be subject to an explicit statutory
requirement for integrity. Do consultees agree?

Yes

Please give reasons for your answer::

Consultation Question 22: We provisionally propose not to impose an express statutory reliability requirement. Do consultees agree? Please
give reasons.

Yes

Please give reasons for your answer: :

Not knowledgeable in this area, but I expect this would introduce a huge challenge for lawyers and judges to increase their knowledge on a very technical
matter.

(1) When should a party be required to prove that their electronic document is reliable?:

(2) Do consultees think our proposals should include an accreditation process? If so, in what form?:

Consultation Question 23: We provisionally propose that there should be a statutory requirement that electronic trade documents must
contain the same information as would be required to be contained in a paper equivalent. Do consultees agree?

Yes

Please give reasons for your answer::

It avoids any discussions or conflicts that could arise during an extended 'physical to digital' transformation period, as many systems are designed around
processing specific data that they expect to receive on a document, even if it could be considered to be redundant, from a pure data efficiency point of
view. E.g. a document could contain a Customer Identifier, without having to repeat the full name and address of this party in a digital context. The ID
would suffice to identify the customer on a processing system, allowing related details to be automatically retrieved and displayed to the user.
In a transition period, to allow end users to adjust, we still aim to create a physical document view, replicating all physical document details. We expect
that a switch to a pure system view of the document data will gradually take place.

Consultation Question 24: We do not consider there to be a need to introduce an express statutory provision on writing in electronic trade
documents, because the law already considers electronic displays to be capable of constituting “writing”. Do consultees agree? Please give
reasons.

Yes

Please give reasons for your answer::

Consultation Question 25: We do not consider there to be a need to introduce an express statutory provision on signing electronic trade
documents. Do consultees agree? Please give reasons.

Yes

Please give reasons for your answer::

The Law already covers digital signatures, so we would avoid repeating it here. Including an express statutory provision for digital documents could
become a blocking issue in the future if the law on physical documents would evolve. We have to make abstraction of paper or digital...we do not know
what the future will bring. Some documents need to be signed with digital seals, not signatures. Better to remain generic in this area.

Consultation Question 26: We do not consider there to be a need to introduce an express statutory provision on the accessibility of
information contained in electronic documents. Do consultees agree? Please give reasons.

Yes

Please give reasons for your answer::
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Is there one for physical documents?

Consultation Question 27: We provisionally propose that legislation should explicitly allow for indorsement of electronic documents. Do
consultees agree? Please give reasons.

Yes

Please give reasons for your answer::

Same rules as for physical documents.

Consultation Question 28: We seek consultees’ views on whether there is any need for electronic trade documents to be capable of being
issued in sets.

We seek consultees’ views on whether there is any need for electronic trade documents to be capable of being issued in sets.:

We do not understand why the Law should get involved in this. Any reasons, are there any legal implications in having documents issued in a set? What is
the definition of a set?

Consultation Question 29: We provisionally propose that no further provision is required in legislation to address the following in respect of
electronic trade documents:

We provisionally propose that no further provision is required in legislation to address the following in respect of electronic trade documents: (1) timing
of delivery; (2) timing of transfer; (3) rejection; and (4) amendment. Do consultees agree?:

Yes. To be handled through contractual arrangements, cannot and should not be defined generically.

Consultation Question 30: We seek consultees’ views on how amendment or rectification of an electronic trade document is achieved under
existing systems and those in development.

We seek consultees’ views on how amendment or rectification of an electronic trade document is achieved under existing systems and those in
development.:

They both need to be achieved by adding content to the document, not changing the original one (like the paper equivalent). We would not create
different approaches as these will very likely lead to confusion and unnecessary debate.

Consultation Question 31: We seek consultees’ views on whether the phrase “so far as practicable” should be included in clause 2(2)(c).

Yes, it should be included.

If yes, please give examples where such a qualification would be required.:

Since not every single event can be predicted, it is always recommended to leave room for the Law to make a judgment whether something is practicable.

Consultation Question 32: We seek consultees’ views on what security interests are typically taken over trade documents at the moment.

We seek consultees’ views on what security interests are typically taken over trade documents at the moment.:

We provide applications to financial institutions and their customers to process trade transactions. The security related procedures and system related
activities with regards to physical documents are defined by the customer and usually handled with document management systems. We will integrate
with such document management systems.

Consultation Question 33: We provisionally propose that an electronic trade document should be capable of being the subject of possessory
concepts including bailment, conversion, pledges, and liens, and that this should be provided for in legislation. Do consultees?

Bailment, Conversion, Pledge, Lien, Other possessory concepts

Please give reasons for your answer::

They exist in the physical world.

Consultation Question 34: We provisionally propose that existing rules and practices can accommodate the discharge, surrender or
accomplishment of electronic trade documents, and that no specific legislative provision is needed. Do consultees agree?

Yes

Please give reasons for your answer::

Recommended to not distinguish rules and practices between digital and physical.
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Consultation Question 35: We provisionally propose that provision should be made to allow for a change of medium for trade documents
from electronic to paper, or from paper to electronic. Do consultees agree?

Other

Please give reasons for your answer::

There are some potentially negative consequences of allowing a switch from digital to paper, as new innovative flows and features may have been
introduced for digital documents which could not be supported with paper.
The starting point today is to mimic rules between the phsyical and digital world, but we should also avoid stifling innovation on digital instruments.
Less issues with a switch from paper to digital.
It can be allowed, but feasibility to be evaluated, as it will be subject to certain criteria and a clear procedure, as there can only be 1 original, either in the
digital or physical world.

Consultation Question 36: We seek consultees’ views on whether the draft Bill should contain a requirement that the issuer of a trade
document must allow the person in possession to change the document’s medium.

Other

Please give reasons for your answer::

It cannot be predicted what happens to the medium used to manage the document, so provisions need to be made to avoid business continuity issues.
Question is change from what medium to what other medium, as explained in question 35. To shift from digital back to paper introduces more security
challenges for partoes that have to verify the ownership subsequent to the switch. There could be prior contractual arrangements in place between
parties that disallow this, subject to continued availability of the medium.

Consultation Question 37: We seek consultees’ views on whether the electronic trade documents that satisfy the requirements of our draft Bill
will also satisfy the requirements of the MLETR.

Other

To the extent that consultees consider our provisional proposals to be incompatible with the MLETR or other international approaches, please explain
this and the consequences to which it could give rise.:

We have not done this exercise yet. Obviously a very relevant question, but our focus is on the enabling technology requirements, not on the alignment
or compatibility of underlying legal frameworks.

Consultation Question 38: We provisionally propose that the Law Commission should consider the private international law aspects of digital
assets, including electronic trade documents, as part of a separate project. Do consultees agree?

Yes, it should be a separate Law Commission project.

Please give reasons for your answer::

Don't want to slow down the current process.

Consultation Question 39: We provisionally propose that the word “issue” describes the process by which a trade document (where relevant)
becomes a document of title. Do consultees agree?

No

Please give reasons for your answer::

If issue = create, then the answer is 'no'. There are business scenarios whereby e.g. a bank can issue/create a Bill of Exchange (in context of a collection
e.g.) based on a Drawer's instruction, which is then presented to this Drawer for signing. Only when it is signed by the Drawer, it becomes a document of
title.

Consultation Question 40: We provisionally propose that the change of medium of a trade document issued before the Act comes into force
should not be permitted. Do consultees agree?

Yes

Please give reasons for your answer::

By default, I would agree and say 'Yes', but then again my business reflex would be to say if all parties to the document would agree to it, that it can be
permittted. There could be complexity arising as as result of it, if the document and its medium would be referred to in another agreement.
To conclude, if the trade documents involved would have a very long lifecycle (such as guarantees or standby LCs), it would be worth considering allowing
a change of medium, but I believe that is not the case, so practically 'yes' seems to be the right call.

Consultation Question 41: We provisionally propose that our proposals do not create any additional risk that documents which are not
intended to be documentary intangibles will become so by virtue of the draft Bill. Do consultees agree?
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Other

Please give reasons for your answer::

I am wearing a solution vendor hat on this response and making abstraction of possible legal consequences ...why would this be seen as a risk? If you
have an infrastructure and legal framework in place that is able to securely control data integrity, originality and ownership, which is required for
documents of title, why would you not reuse this for non-title documents? It is up to the processors of the documents to perform the necessary
validations, depending on the type of document. A digital document is a document not sent to a printer but to a file. The file only has validity because in
our solution the digital notary certifies it, that security does not exist with paper documents today. That is why DLT solutions are are already in place to
avoid e.g. duplicate invoices being presented for finance more than once. From our side, we do not see any reasons to perceive this as a risk, since title
documents are a much greater challenge than other documents. I cannot judge whether the current Bill would cause incompatibility with rules around
non-title documents, but I would not think (and definitely hope) so.

Chapter 7: Assessing the impact of reform

Consultation Question 42: We seek consultees’ views on what, in their experience, is the average number of paper documents required in a
single trade transaction, compared to our current assumption of 40.

Please expand on your answer:

Tough one to come up with an average, and I have no statistics at my disposal, but my feeling is 40 is quite high for an average of required (i.e. not all
possible!) documents. I would say 30, considering e.g. that the scope of e-Freight transactions covers 20 documents, many of which are similar to the
shipping industry.

Consultation Question 43: We seek consultees' views on whether our estimate of the global total number of paper trade documents used in
container shipping is accurate.

Please expand on your answer:

Consultation Question 44: We seek consultees’ views on whether the average number of documents required in a trade transaction varies
between sectors. If so, please give details.

Other

Please expand on your answer:

It will mainly vary based on modes of transport and geographies involved.

Consultation Question 45: We seek consultees’ views, if they are able to give an estimate, on the percentage of trade and shipping
documentation which is under the law of England and Wales.

Please expand on your answer:

pass

Consultation Question 46: We seek consultees' views on how quickly the industry would move to electronic trade documents if these
provisional proposals came into force in 2022.

Please expand on your answer:

It depends on which other legislations will follow (esp. the big trading countries), as in cross-border trade, there is at least 2 countries involved. It also
depends on whether adjusted legislation for e-documents will be adopted in trade agreements between parties irrespective of their operational locations.
If bills of exchange and promissory notes can be processed in intangible mode, the impact could be enormous as they can become real-time triggers to
release goods, so we expect a domino effect as soon as they will be embedded into production environment.

Please expand on your answer:

It is not possible as there are too many unknown factors, and besides adoption appetite, it will heavily depend on how persistent law makers will be to
react to hurdles encountered and how much governments will impose the use of digital documents.
If I would be forced to say something...
1. 25
2. 90

Consultation Question 47: We seek consultees’ views on how much money, or what percentage of the cost of a transaction, do consultees
estimate could be saved per transaction by transitioning to electronic documents.

Please expand on your answer:

pass
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Consultation Question 48: We seek consultees’ views on the efficiency gains of a transition to electronic trade documents. Please provide
evidence or data if possible.

Please expand on your answer:

Evidence and data, will leave that to others. What is the efficiency of being able to send an email to a person in Singapore to conclude an agreement
instead of having to print it, request a courier to pick it up at your office and deliver the printed version in Singapore? Now add 5 other parties to the flow,
that also need to get the same letter. Others have produced numbers on this, no-brainer for us wat the efficiency gains would be. Losing 15-20 days to
obtain working capital for exporters because of physical documents need to be sent has a massive impact.
We described the case we will be ready to demonstrate by end of August (in testing phase now) here:
https://cseu.chinasystems.com/tds/trades-quid-pro-quo-upgrade-the-digital-BnB/
We are reducing the process of such a collection from 15-20 days (depending on geographies) to 1 day.

Consultation Question 49: We provisionally propose that electronic trade documents will reduce the risk of fraud compared to paper trade
documents. Do consultees agree?

Yes

Please expand on your answer:

Our solution will have controls on data integrity, originality and ownership of the document. So, interception of the documents has no value, since the
digital notary is aware of all document aspects and will reject any tampering.

Consultation Question 50: We provisionally propose that electronic trade documents will enhance the transparency of supply chains. Do
consultees agree? Please provide examples or evidence if possible.

Yes

Please expand on your answer:

Electronic structured trade documents will faciliate data inheritance from the start of a trade transaction throughout the entire lifecycle. Contract data,
transport data, invoice data and settlement data will need to be consistent as it will become quite easy to detect anomalies.

Consultation Question 51: We provisionally propose that there will be environmental benefits from a transition to electronic trade documents.
Do consultees agree? Please provide examples or data if possible.

Yes

Please expand on your answer:

Digital instead of phsyical couriers (less transport, less paper). Enough literature on that one we believe.

Consultation Question 52: We seek consultees' views on what impact is foreseen for ultimate end-users of goods. Please provide quantitative
evidence if possible.

Please expand on your answer:

Faster access to working capital based on real-time exchange of structured e-documents, allowing faster decision taking both in the physical and financial
supply chain, will create more predictable supply chains and avoid unexpected interruptions due to delays in delivery and processing of paper
documents. Predictable and stable supply chains are important to establish trust with end users, which is needed to create an environment in which end
users are willing to invest. Supply Chain disruption leads to cost volatility and longer lead times for materials. Volatility usually implies a spike in prices,
which has a nig impact for end-users. Not being able to properly plan, time and cost wise, will lead to end users putting their foot on the brake.

Consultation Question 53: We seek consultees’ views on if there are any potential positive impacts of our proposals that have not been
identified above.

Yes

Please expand on your answer:

It will open the door to more collaborative exchanges between e-invoicing platforms, corporate portal solutions and trade processing platforms. Every
trade transaction has an invoice, but still e-invoicing (and open account txns) and trade transactions lead separate lives, mainly because of historical
reasons.
From a corporate perspective, the focus is on Accounts Payable and Accounts Receivables, not on the trade settlement method (whether on an open
account, collection or LC basis), which means that e-invoicing and trade should converge.
All term invoices are eligible instruments for financing, and the ability to use a digital bill of exchange or Promissory Note to formalise such term payment
commitments will increase the potential for offering fast and secure financing, without being dependent on costly physical transmission of documents,
not to mention the secondary market potential of such digital instruments. The business case we are working now, combining the power of a digital bill of
exchange and a digital bill of lading allows us to create a perfect exchange of commitments between buyer (financial) and seller (release of goods).
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Consultation Question 54: We seek consultees’ views on whether it is anticipated that transition costs will be a brake on the uptake of
electronic trade documents.

No

Please expand on your answer:

Costs will go down and initial investment will be recovered quite quickly.

Consultation Question 55: We seek consultees’ views on factors that may affect the willingness of financers of trade transactions to adopt
electronic trade documents.

Please expand on your answer:

Some of those that currently have a strong position in the market may not benefit from documents going digital as it will open the door to innovative
solutions of new digitally foscussed entrants.
So, it may be the largest financers that have most to lose from the digital gates opening, unless they adopt digital solutions allowing them to benefit from
their existing market position.

Consultation Question 56: We seek consultees' views on the average energy consumption per transaction for proposed electronic trade
document platforms.

Please expand on your answer:

pass

Consultation Question 57: We seek consultees’ views on how the energy consumption of DLT can be minimised.

Please expand on your answer:

Such evaluation would just be based on a current snapshot of energy consumption, and we expect the technology to evolve further. If something can be
done today, it would rather be on the energy producing side. It's the same as tackling recycling of plastic on the consumer side, which needs to be dealt
with in a fundamental way on the producer side.

Consultation Question 58: We seek consultees’ views on whether there are any other potential negative impacts of our proposals that have
not been identified above.

No

Please expand on your answer:

Soemone is always impacted... as some people produce, deliver and process paper today ... conversion will be required.
But that should not stop digitalisation, but it is indeed a point of attention.
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DIGITAL ASSETS: 

ELECTRONIC TRADE DOCUMENTS 

A. Introduction 

1. The City of London Law Society (“CLLS”) represents approximately 17,000 City solicitors 
through individual and corporate membership including some of the largest international 
law firms in the world. It specialist Committees comprise leading solicitors in their respective 
fields. These solicitors and their law firms operating in the City of London act for UK and 
international businesses, financial institutions and regulatory and governmental bodies in 
relation to major transactions and disputes, both domestic and international.   

2. The Financial Law Committee of the City of London Law Society (the Committee) has formed 
a working group (the Working Group) to consider and respond to the Law Commission's 
"Digital assets: Call for Evidence" (the CE) and Consultation Paper on "Digital assets: 
electronic trade documents" (the CP). The CE and CP together form the Law Commission's 
current project on digital assets, including cryptoassets. We refer to the CE and CP 
collectively, therefore, as the Digital Assets Papers.  

3. This paper deals specifically with issues related to the CP on Electronic Trade Documents, 
but should be read in conjunction with our separate response on the limits of the concept 
of "possession" (attached) with particular reference to our experience of existing solutions 
supporting digital assets projects in the wider financial markets. This paper addresses those 
questions raised in the consultation on which the Committee and Working Group believe 
they can usefully contribute and comments on the draft legislation appended.  We very 
much welcome the initiative of the Law Commission to enable the use of electronic trade 
documents.  Our observations on approach should not be viewed negatively, but are 
intended to be constructive in producing a working system in the immediate future without 
causing issues of confusion with other dematerialised systems already in existence and 
addressing the concerns financiers will have with the new system when they are asked to 
provide finance. We also touch on some potential regulatory concerns.  

Questions and Responses 

Consultation Question 1. 
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8.1     We invite consultees’ views on the advantages and disadvantages associated with using 
private contractual frameworks to facilitate the use of electronic trade documents, 
compared with using electronic documents recognised in law as being equivalent to paper 
documents. 

Paragraph 2.44 

The principal advantages of officially recognised contractual or other legal frameworks for 
dematerialisation processes (which replicate rights in the paper environment, whether through an 
"equivalence" approach or otherwise) are: 

Confidence levels arising from regulatory oversight; 

Strong, clear and well-founded legal basis, often legislative, in the relevant jurisdiction; 

Accountability of the system operator; 

Considerable reduction in the risks of fraud associated with transactions in the system related to 
interests recorded in the system; and 

Increased opportunities for international recognition. 

These can arise with public or private systems, including the authorisation of multiple systems 
where appropriate. 

The advantages of recognition of certain electronic documents as a type as equivalent to paper 
documents is flexibility and lack of cost, but carries disadvantages in relation to the other matters 
mentioned above. 

We note that, apart from simple contracts and deeds executed to a certain standard, the 
dematerialisation of assets that constitute paper documents has taken the form of electronic 
systems which register the person or persons entitled to deal with the assets represented by each 
entry in the system.  The question whether that person deals as owner or in some other capacity 
(eg trustee, agent, holder of debt secured on the asset) is irrelevant to the system.   

In the absence of any requirement for a system, authenticated means of execution or other test to 
establish the right to deal etc, it seems difficult to see how fraud (where the fraudster deals ahead 
of the person genuinely entitled to do so) or confusion between persons interested in different 
capacities would be avoided.   Electronic documents are likely to be capable of being readily 
duplicated by electronic means, which is why a register of record or other process of 
authentication is a key element of developments in this field.  

Protections needed in this regard are likely to include at least some standards for the systems of 
record, possibly with regulatory oversight, as well as clear application of money laundering, anti-
terrorism and data protection rules. Whether a system would fall within existing financial 
regulatory rules would depend on the nature of the documents included and/or whether the 
system is operated by a regulated institution. 

We note that the Law Commission's proposals do not provide any safeguards in these regards.  
The systems referred to by the Law Commission in the CP were no doubt established to provide 
users with those safeguards. 

Consultation Question 2. 

8.2     We provisionally propose that our reforms cover only the following categories of document: 
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(1)      bills of exchange; 

 

(2)      promissory notes; 

 

(3)      bills of lading; 

 

(4)      ship’s delivery orders; 

 

(5)      warehouse receipts; 

 

(6)      marine insurance policies; and 

 

(7)      cargo insurance certificates.  

Do consultees agree? If not, we invite consultees to suggest categories of document that should 
be added to or removed from this list, and to explain why.  

Paragraph 3.85 

We agree that the documents covered should be limited to those commonly used as negotiable 
instruments in the context of international trade in goods.   

We note that bills of exchange and promissory notes have uses in the financial markets outside of 
the field of international trade in goods.  For example, certain instruments which are technically of 
these types are used in the money markets and may be dealt with under the arrangements 
created for "eligible debt securities" by the Uncertificated Securities (Amendment)(Eligible Debt 
Securities) Regulations 2003.  Such instruments entered in a "relevant system" under the 
Uncertificated Securities Regulations 2001 should be excluded from the provisions of legislation 
dealing with trade documents. 

Consideration should be given as to whether other categories of bills of exchange or promissory 
note should be excluded, and indeed whether these categories of documents should be included 
in the proposal at all.  They are essentially negotiable evidence of an obligation to pay money, not 
associated with the underlying asset.  We understand that international trade in goods uses 
various types of payment and financing methodology, with these historically important means of 
payment increasingly being replaced by others.  We think it would reduce the issues related to 
fraud considerably to remove these categories from the proposal, particularly if the proposals are 
to be enacted without any requirement for a regulated system of record (or at least a requirement 
for minimum standards and characteristics).   

Consultation Question 3. 

8.3     We provisionally propose that sea waybills and air waybills need not and should not be 
included. Do consultees agree? 
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Paragraph 3.86 

Assuming these documents are only used in the ways understood by the Law Commission, we 
agree with this conclusion.  We do note that a number of other countries have included at least 
sea waybills in their legislation on electronic documents, which suggests that their inclusion may 
have some use in relation to trade with some countries, which may treat a waybill as a key 
document in relation to disposal of the underlying goods. If that is the case, there could be value in 
including waybills in the list.  

Consultation Question 4. 

8.4     We provisionally propose that bearer bonds and other documents of title including banker’s 
drafts, certificates of deposit payable to bearer, bearer scrip certificates exchangeable for shares, 
mate’s receipts, traveller’s cheques, and dividend warrants need not and should not be included. 
Do consultees agree? 

Paragraph 3.87 

We strongly agree.  With the exception of mate's receipts, none of these documents are primarily 
used in relation to trade in goods. We note that, although bearer bonds are widely issued as a 
means of financing, market practice, in response to fraud and other relevant operational risk 
considerations, is that the global bond is held for safekeeping and administration by or for a 
common depository on behalf of Euroclear Bank and/or Clearstream Bank (as ICSDs).  
Entitlements/right to deal are evidenced by entries in a registry, maintained by the relevant ICSD, 
with smaller interests generally evidenced by entries in the records maintained by intermediaries, 
as a form of intermediated security. Given existing regulatory requirements we do not think these 
forms of instrument are suitable for the proposed treatment.  

 In practice interests of these types (other than mate's receipts) are already capable of being 
safely, efficiently and effectively dealt with electronically and inclusion in these schemes would 
simply cause anomalies and confusion. At a policy level, we note that UK companies are prohibited 
from issuing bearer shares (Small Business Enterprise and Employment Act 2015), so as to ensure 
transparency in ownership of companies. The Bearer Certificates (Collective Investment Schemes) 
Regulations 2020 (2020 N0 1346) at Regulation 241 also prohibits the issuance of bearer units in 
collective investment schemes.  It also cut off issue of bearer shares by OEICS authorised before 26 
June 2017 after end 2020, by amendment of Regulation 48 of the OEICS Regulations 2001. 

Consultation Question 5. 

8.5     We provisionally propose that the Secretary of State should have the power to add, remove, 
or amend an entry in the list of documents described in Consultation Question 1 by regulations 
made by statutory instrument. Do consultees agree? 

Paragraph 3.88 

We agree. 

Consultation Question 6. 

8.6     We provisionally propose that the group of documents covered by our proposed reforms 
should be referred to as “trade documents” in the draft Bill. Do consultees agree? 

If not, what alternative label would consultees propose, and why? 

Paragraph 3.94 
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We agree, as we believe this proposal should be strictly limited to documents used in relation to 
trade in goods. 

Consultation Question 7. 

8.7     We provisionally propose that each individual trade document in the draft Bill need not and 
should not be defined. Do consultees agree? If not, please give reasons. 

Paragraph 3.96 

We think that is probably unnecessary for the purposes of English law.  We cannot comment on 
the position if the proposals will apply in Scotland.  

We do think it needs to be clarified whether trade documents governed by other systems of law 
are to be treated in the same way as those governed by English law.  We note that trade is an area 
where customary documents are frequently used without a specific choice of law in an 
international context where other indicators of the governing law may be unclear or finely 
balanced, leading to costly litigation.  There would be an advantage in addressing this point up-
front.  We note that this would be less of a problem in the event that electronic documents were 
required to be entered into an approved registry or other system and deemed, in the absence of 
express choice, to be most closely connected with the system of law governing the rules of the 
relevant registry or system.  

Consultation Question 9. 

8.9     We provisionally propose that bare legal rights should be excluded from the scope of our 
proposals for the possession of electronic trade documents. Do consultees agree? 

Paragraph 5.58 

We agree, but see our comments on the concept of deemed possession of dematerialised 
documents. 

Consultation Question 10. 

8.10   We provisionally propose that, in order for an electronic trade document to be capable of 
possession, the nature of the document must not support concurrent control by multiple parties 
at one time. Do consultees agree? 

Paragraph 5.72 

If the concept of deemed possession is to be used in relation to trade documents, then this 
becomes an issue.  If a registration system is used, the rules of the system will determine how 
many persons can be identified on the register and whether the first named or all or a majority are 
needed to give instructions, so as to deal with the registered electronic document and transfer it 
into the control of another person. It is different from the position with a paper document where 
the physical individual presenting the document effectively can transfer it without any regard to 
the type of interest (if any) he or she may have in the underlying goods (the individual will rarely 
have any interest and even his or her employer may not). The holder has legal title and other 
interests (which English law would characterise as of an equitable nature) are dealt with in the 
contractual arrangements behind the scenes.  

Once an electronic system is used the identification of an individual who can prove the right to 
deal becomes more problematic. This is where the use of an electronic registry or other system of 
record enables issues of authentication to be addressed. While a physical trade document may be 
presented by an individual, the registered holder is perhaps more likely to be a corporate entity 
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who will normally have a number of authorised representatives.  Either these would be identified 
to the system (with requirements for one or two signatories to give instructions) or their employer 
would give each of them access to the means individually to deal with the electronic document. 
Some systems would favour the former approach, while the latter would be effective for DLT 
systems, but would make the private key (or the device holding it) a new element in the control of 
the electronic document with potentially a separate physical presence in a different location to the 
system: and that place might be different from that where an equivalent physical trade document 
would be located.  Either way, it is likely that the role of the individual as the ostensible holder will 
be reduced.   

Once some approved system is needed for an authentication service, it seems to us it is not 
necessary to the use of electronic documents to have the concept of deemed possession.  The 
right to deal is a product of the system's rule relating to the holding, transfer and presentment of 
the electronic document - it does not need to depend on possession.  It also reduces issues related 
to location, although these remain important.  

Consultation Question 11. 

8.11   We provisionally propose that “control” should be defined as the ability (as a matter of  

fact) to: 

(1)      use; and 

(2)      transfer or otherwise dispose of 

an electronic trade document. Do consultees agree? 

Paragraph 5.90 

We see that evidential issues could be significant in the absence of any process of authentication 
of both the relevant individual and one or more persons (real or legal) that are instructing the 
individual.  Guidance from those active in dealing with trade documents, such as bills of lading 
would be essential to determining how practical this proposal is.  

We also have concerns, by reference to the example contained in paragraphs 43 to 46 of the UKJT 
Legal Statement, that under certain DLT systems while "control" (as the Law Commission seeks to 
define it above) is "generally" vested in the person(s) who have acquired knowledge and control of 
the private key upon a transfer (but prior to entry of the transferee on the DLT ledger), it remains 
possible for the transferor that remains entered on the ledger to effect a subsequent transfer or 
other disposal of (i.e. "double spend") the relevant digital assets (prior to the actual validation and 
recording of the first transfer in the system). This point underscores, in our mind, the difficulty in 
practice of providing a comprehensive and effective definition of "control" with respect to 
electronic trade documents and other digital assets in all types of system. 

We suspect that, with particular reference to the use of "multi-signature" wallets and similar 
technological developments affecting the holding and transfer of digital assets, it will be necessary 
to provide a much more nuanced definition of "control" (perhaps supported by statutory 
guidance) if the Law Commission's proposals in this area are to have practical value and remain 
capable of responding adequately to market developments for trade finance or DLT and other 
electronic technologies underpinning the use of ETDs.  

Consultation Question 12. 
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8.12   We provisionally propose that, in order for an electronic trade document to be capable of 
possession, “the system” on which the document is held must ensure that no more than one 
person can control the document at any one time. Do consultees agree? 

Paragraph 5.95 

This is the first question which pre-supposes some system which holds or records the trade 
document, rather than it just being an electronic document like this submission or even an email 
with the relevant content.  We note that with the exception of the Australian system (which leaves 
it to the parties to the contract of carriage to determine what is required) all rely on some sort of 
approved independently operated system to provide authentication or to record who may deal in 
accordance with its rules. Once such a system is required, there seems to us no need to employ 
the concept of possession nor a definition of control independent of the rules of the system in 
which the document is entered.  

Please also refer to our comments relating to the use of "multi-signature" wallets (and similar 
developing technologies) in our response to Question 11 above. 

Consultation Question 13. 

8.13   We invite consultees’ views on whether there could be a situation in which multiple parties 
could have equal claim to “possession” of an electronic trade document in such a way that they 
would not be “one person” for the purposes of the law. 

Paragraph 5.96 

Of course this is possible, just as from time to time there is litigation to stop dealings by the person 
physically holding a trade document on the grounds they are not entitled to deal with it.  Such a 
dispute will be resolved with regard to underlying contractual arrangements or evidence of mis-
appropriation. The use of a system with rules on who can deal facilitates the possibility of 
arrangements on record for joint control (or different control in specified circumstances) to be a 
matter of record, if so desired.  This would not require a legal definition if it were a matter for 
system rules and the autonomous decisions of the parties. 

Please also refer to our comments relating to the use of "multi-signature" wallets (and similar 
developing technologies) in our response to Question11 above. 

Consultation Question 14. 

8.14   We provisionally propose that, in order for an electronic document to be capable of 
possession, transfer of the document must transfer control of the document to the transferee, and 
the transferor must lose control of it as a consequence. Do consultees agree? 

Paragraph 5.103 

This would be the effect of system rules. However, a system may also allow the system 
administrator to respond to legal requirements to rectify its records in case of fraud etc. In some 
cases this could restore control to a transferor (if the holder is a corporate or a nominee of the 
person on whose instructions a fraudulent/or defrauded transferor should have acted). This can be 
seen in recent case law involving the use of DLT systems.  

We would also refer the Law Commission to the discussion at paragraphs 43 – 46 of the UKJT Legal 
Statement which underscores an issue with some DLT systems, namely that while control 
"generally" should be regarded as being vested in the person(s) who hold the private key in 
relation to a digital asset, it may remain possible for a transferor (who remains on the ledger and 
prior to the entry of the transferee, for whom a new private key has been generated, is entered on 
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the ledger) to effect a second transfer of the digital asset – whether innocently, negligently or in 
fraud of the first transferee. This is why in the Committee's separate response to the Digital Assets 
Papers (referred to at the start of this response), we consider it essential that appropriate and 
well-founded priority rules should be established to deal with competing claims to a digital asset 
resulting from an unauthorised transfer or disposition of the same asset. Where the relevant DLT 
ledger is accorded the status of a primary record of entitlement to the relevant digital asset 
(whether through legislation or the rules of the system), we have suggested that the 
transfer/priority rules relating to the holding and transfer of shares and other registered securities 
may provide a well-founded and clear legal basis to resolve such priority disputes.     

Consultation Question 16. 

8.16   We invite consultees’ views on whether the ability to retain a copy of an electronic trade 
document after transfer or other disposal of the electronic trade document could lead to problems 
in practice. 

Paragraph 5.109 

This surely depends upon the ease in practice of distinguishing the legally effective electronic 
document from a mere copy (including a deliberately amended copy intended to mislead the 
recipient into thinking they have received control of the legally effective document).  

Essentially this depends on the quality and robustness of the system used and the access to it, not 
on whether there is or is not deemed possession of the legally effective document.  

Consultation Question 17. 

8.17   We invite consultees’ views on whether the possessibility of electronic trade documents 
should depend on any other factors or criteria. If so, please explain the reasons for your additional 
criteria. 

Paragraph 5.111 

As indicated above, once the quality of the system of record becomes key, the value of extending 
the concept of possession to the electronic document becomes doubtful. It does not seem to add 
anything, while causing confusion if there is any overlap with other systems for assets to which the 
concept of possession would be relevant if they were not in dematerialised form, but which do not 
use to concept of possession in relation to the dematerialised asset that replicates the rights that 
would otherwise arise under or in relation to the instrument when held in physical form.    

Consultation Question 18. 

8.18   We provisionally propose that: 

 

(1)      the person who is able to control an electronic trade document is the person in possession  

of it; and 

(2)      possession of an electronic trade document is transferred from one person to another when  

the transferee gains control of that electronic trade document. 

Do consultees agree? If not, please explain why not. 
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Please see our other paper referred to at the start of this one.  The concept of deemed possession 
is novel and the concept of control has been fraught with judicial hesitancy in the field of financial 
collateral.  To the extent that the Law Commission recognise that an independent system of record 
and/or authentication may be needed or appropriate, reliance on the rules of the system, rather 
than legal concepts that, based on our experience, seem potentially likely to increase the scope for 
litigation and decrease legal certainty, seems more suitable to us.  Additionally, in such a case, 
parties are then bound by the rules of the system they have chosen to use for the electronic 
document, without an overlay of judicial intervention which could include consideration of other 
factors, such as the agreement between the holder in the system and one or more other parties 
who may be entitled to direct the holder of record in the system.  

Paragraph 5.115 

Consultation Question 19. 

8.19   We provisionally propose that there is no need to make explicit in legislation that the 
requirement of intention to possess applies to electronic trade documents. Do consultees agree? 

Paragraph 5.129 

We think this concept was considered by the courts in somewhat unusual circumstances.  We do 
not think it should have a place in a statutory scheme related to electronic trade documents, 
whatever form it takes. As we have expressed in our other paper, we have serious reservations 
about the application of certain complex and nuanced elements of the law relating to possession 
(such as, the animus possidendi) to modern legal and technological systems that are intended to 
give primacy to the ledger as a primary record of entitlement to or in relation to a particular digital 
asset. 

Consultation Question 20. 

8.20   We invite consultees’ views on what circumstances there could be a debate about which of 
one or more parties is in possession of an electronic trade document held on a system of the type 
envisaged by our proposals. 

Paragraph 5.130 

See our answers to questions, 11, 12, 13 and 18. 

Consultation Question 21. 

8.21   We provisionally propose that electronic trade documents should not be subject to an  

explicit statutory requirement for integrity. Do consultees agree? 

Paragraph 6.13 

We agree. 

Consultation Question 22. 

8.22   We provisionally propose not to impose an express statutory reliability requirement. Do  

consultees agree? Please give reasons. 

 

If consultees disagree: 
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(1)      When should a party be required to prove that their electronic document is reliable? 

(2)      Do consultees think our proposals should include an accreditation process? If so, in what  

form? 

We rather think that this requirement is prudent and would not prevent the use of a variety of 
systems. The extent to which they are required to be accredited or to operate within a defined 
regulatory framework is a policy choice for government. What is important is that there should be 
confidence in the use, safety and integrity of the system by the users.  

Consultation Question 23. 

8.23   We provisionally propose that there should be a statutory requirement that electronic trade 
documents must contain the same information as would be required to be contained in a paper 
equivalent. Do consultees agree? 

Paragraph 6.33 

Yes. 

Consultation Question 24. 

8.24   We do not consider there to be a need to introduce an express statutory provision on 
writing in electronic trade documents, because the law already considers electronic displays to be 
capable of constituting “writing”. Do consultees agree? Please give reasons. 

Paragraph 6.43 

Yes, for the reasons stated by the Law Commission. 

Consultation Question 25. 

8.25   We do not consider there to be a need to introduce an express statutory provision on 
signing electronic trade documents. Do consultees agree? Please give reasons. 

Paragraph 6.49 

Yes.  We believe that the law in England on electronic signatures in documents which are not 
deeds is relatively clear.  There is also currently no clear advantage in terms of EU recognition in 
specifying any particular quality of electronic signature. This could, however, change if there were 
extended international consensus on recognition of certain types of independently verified 
electronic signatures. Practice in common law jurisdictions does not so far favour that 
methodology and where there is a commercial advantage, parties can always choose to use those 
verification processes.  

Consultation Question 26. 

8.26   We do not consider there to be a need to introduce an express statutory provision on the 
accessibility of information contained in electronic documents. Do consultees agree? Please give 
reasons. 

Paragraph 6.53 

We are inclined to think this is unnecessary, and, if any relevant system is regulated, this issue is 
likely to be addressed in that context. 
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Consultation Question 27. 

8.27   We provisionally propose that legislation should explicitly allow for indorsement of 
electronic documents. Do consultees agree? Please give reasons. Paragraph 6.60 

 

We accept the reasons given.  This is really concerned with the method of transfer of certain of 
these documents including a requirement for contemporaneous signature being added to the 
document by the transferring holder (ie to be part of the information on the document).  This 
would not normally be a requirement of a DLT or other electronic system to effect a transfer, so it 
is desirable to include an express provision to that effect if, for example, the participants in a 
particular "system" determine that such e-indorsements would add to the integrity, efficiency or 
effectiveness of the transfer of ETDs through the system.  

 

Consultation Question 28. 

8.28   We seek consultees’ views on whether there is any need for electronic trade documents to 
be capable of being issued in sets. 

Paragraph 6.62 

There may be a need, but we do not think this requires legislation. 

Consultation Question 29. 

8.29   We provisionally propose that no further provision is required in legislation to address the  

following in respect of electronic trade documents: 

(1)      timing of delivery; 

(2)      timing of transfer; 

(3)      rejection; and 

(4)      amendment. 

Do consultees agree? 

Paragraph 6.75 

Yes. We note that under existing law electronic time stamps may be issued where required. 

Consultation Question 31. 

8.31   We seek consultees’ views on whether the phrase “so far as practicable” should be included  

in clause 2(2)(c). If yes, please give examples where such a qualification would be required. 

Paragraph 6.80 

We would not include these words. 

Consultation Question 32. 
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8.32   We seek consultees’ views on what security interests are typically taken over trade  

documents at the moment. 

Paragraph 6.102 

Charges created by UK companies under any system of law, not just English law, require 
registration at Companies Registry in order to be perfected (i.e. so as to be effective against the 
chargor in insolvency and the general body of its creditors).  There are no UK registration 
requirements regarding foreign companies, including those established in the UK. Without 
registration, a charge is void on the insolvency of the chargor and will not be enforced in favour of 
the security taker.  

Pledges and liens that depend on physical possession of the item(s) given in security (including 
documents) are accepted as legally distinct from charges and do not require registration in order 
to perfect the rights or interest of the pledgee/lienee in the relevant asset.   

Security interests created over physical trade documents are mostly short term in nature and in 
the form of pledges or arise as a result of a lien (particularly in the context of storage of goods in 
transit), although there will be some longer term more complex trade finance arrangements 
where a charge may be used and may extend to trade documents within the proposals.  

There may be arrangements in relation to bills of exchange and promissory notes which are purely 
financial in nature and not concerned at all with goods in transit.  In those cases, security may be 
based on endorsement to the financier (or the representative of a group of financiers) and there 
may or may not be an arrangement relating to the proceeds of the bill or note which includes a 
charge.  

Charges over all the assets of a company will naturally extend to trade documents and will create a 
floating charge – requiring registration for perfection, if created by an UK company.   

There are good policy reasons for pledges, liens and bailments of trade documents not to be 
registrable – namely their short term nature, the fact that the security taker is the holder of the 
documents as both documents of title and instruments of transfer (and so there is a minimal "false 
wealth"/fraud risk) and the well-recognised market practice in relation to their use.  In 
dematerialising trade documents there is value in maintaining the ability of the holder of the 
dematerialised document to create a security interest, which is not registrable, where the 
electronic document is held in the relevant system by the taker of security or a person (other than 
the security giver) acting on its behalf: this is to exclude the "false wealth" concern where assets 
over which security has been given remain held in the name of the security giver.   

This could be done by expressly creating the right to create "virtual" pledges and liens etc over 
these ETDs, with a clear description of what is required and expressly providing that such rights do 
not require registration in the UK.  This will, however, only cover documents created under English 
law, but UK companies will also increasingly deal with foreign law dematerialised trade 
documents, which will not be covered without express language.   

It may be more appropriate to simply create an express exemption from registration requirements 
for UK companies in respect of security given over electronic trade documents whether or not 
governed by the law of any UK jurisdiction, provided the documents are held in the name of the 
security taker or its agent (who cannot be the security giver).  Other security arrangements should 
require registration as a charge as currently.   

Even then there are difficulties related to the conflict of law rule that requires relevant formalities 
in the place of the location of a physical moveable are complied with in order to create a valid 
charge or other security interest.  This is acute where the deemed characteristics of a possessory 
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asset are fully preserved as proposed.  Even with a registration approach, it is necessary to either 
disapply this rule or have a rule that links location to eg the habitual residence of the administrator 
of the system.  This cannot be excluded from consideration, but must be addressed at this stage to 
create a workable financing situation for trade documents: see further our response to question 
38. 

We note that this conflict issue related to location was picked up more generally by Barnabas 
Reynolds in his article "Britain has more than a token solution to offer fintech" in the Telegraph on 
12th August 2021, which states that the legal problem is "how and where digital assets are owned."  
He points out: " Under private international law as understood in most countries, the account 
records provide the anchor, and other legal and regulatory systems should defer to the law of the 
country where the records are held and allow it to be the sole judge of legal entitlements and 
regulatory consequences."  He suggests , as does work by the UKJT on arbitration of disputes 
regarding digital assets, that a choice of law and location for a system can determine the relevant 
legal system, given that DLT systems involve numerous jurisdictions simultaneously. For electronic 
trade documents (which in customary form are short and formulaic, so unlikely to contain 
extensive choice of law clauses) clarity on the role of the system used to hold documents is likely 
to be key.  

Dealing with this topic in a clear and comprehensive manner from the outset will be essential to 
the acceptance of electronic trade documents in financings for UK companies.  It will also be 
essential to the willingness of international businesses more widely to adopt English law solutions 
for electronic trade finance rather than those of other jurisdictions.  

 

Consultation Question 33. 

8.33   We provisionally propose that an electronic trade document should be capable of being the 
subject of possessory concepts including bailment, conversion, pledges, and liens, and that this 
should be provided for in legislation. Do consultees agree? 

Paragraph 6.110 

See our response to question 32.  We do not think just stating the principle will be sufficient to 
avoid litigation, given the duty of insolvency practitioners to collect the assets of failed companies, 
particularly if the conflict rules are not addressed. We would emphasise, as outlined in our other 
paper on the financial markets considerations relating to digital assets, that we do not consider it 
would be appropriate (and would give rise to material legal uncertainty) to extend possessory 
concepts such as bailment, conversion, pledges and liens to digital assets that have been expressly 
and deliberately constituted as registered dematerialised assets (on and subject to the laws and 
rules relating to the issue, holding, transfer, priority and perfection of registered dematerialised 
assets). 

Consultation Question 34. 

8.34   We provisionally propose that existing rules and practices can accommodate the discharge, 
surrender or accomplishment of electronic trade documents, and that no specific legislative 
provision is needed. Do consultees agree? 

Paragraph 6.114 

We agree. 

Consultation Question 35. 
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8.35   We provisionally propose that provision should be made to allow for a change of medium 
for trade documents from electronic to paper, or from paper to electronic. Do consultees agree? 

Paragraph 6.125 

We believe this would be useful, given that electronic documents will not be accepted in many 
jurisdictions. Is it necessary to specify that the system can issue the document to the current 
holder on behalf of the original issuer, with power to sign on their behalf where a signature is 
needed and specifying that the physical document takes effect for the benefit of the holder to 
whom it is issued?  There would seem to be considerable time difficulty with some documents if 
intermediate endorsements and physical signatures of all parties were required to be obtained.  

Given the law on Bills of Exchange and the long-standing international acceptance of this, we are 
not entirely clear that this shortcut would be acceptable in other jurisdictions with regard to bills 
of exchange and promissory notes.   

This is an area where the detailed views of operators using these documents need to be taken into 
account. 

Consultation Question 36. 

8.36   We seek consultees’ views on whether the draft Bill should contain a requirement that the 
issuer of a trade document must allow the person in possession to change the document’s 
medium. 

We think this is a matter for operators of the system to consider.  There may be reasons why a 
physical document which is complete with physical endorsements is essential in some jurisdictions 
and it may be undesirable that an intermediate holder could cause problems, eg in relation to 
presentation in the final destination of goods. 

Consultation Question 37. 

8.37   We seek consultees’ views on whether the electronic trade documents that satisfy the 
requirements of our draft Bill will also satisfy the requirements of the MLETR.To the extent that 
consultees consider our provisional proposals to be incompatible with the MLETR or other 
international approaches, please explain this and the consequences to which it could give rise. 

Paragraph 6.136 

We think it highly desirable that any reform to allow electronic trade documents that is adopted 
for England (or the UK as a whole) is compatible with the MLETR and is adopted in that context, 
unless there are very considerable countervailing factors. 

We think that as things stand it would be unclear whether the legislation was intended to fall 
within the MLETR, which would mean that recognition in third countries that have expressly 
adopted it would have to await both clarification of the UK's position in relation to the MLETR at 
least as regards England and Wales and then whether this legislation was evidence of 
implementation. This needs to be considered with the Ministry of Justice. 

 Consultation Question 38. 

8.38   We provisionally propose that the Law Commission should consider the private international 
law aspects of digital assets, including electronic trade documents, as part of a separate project.  

Do consultees agree? 

Paragraph 6.148 
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We do not think that this legislation will work effectively either in England and Wales or abroad, 
unless the conflict rules specific to electronic trade documents are addressed.  

In particular this is because one of the key rules of English conflict of laws requires that security 
created over a physical asset complies with any relevant formalities (such as registration) in the 
place where the asset is located at the time of the creation of the security. This as we understand 
it would apply to any form of security consistent with the general rules cited in the consultation 
paper, although the case law relates to charges.   

It is therefore essential either to disapply the rule for electronic trade documents (so that 
compliance with the requirements of English domestic law only are required) or to identify their 
location at each change of holder event.  Logically, the location of the system in which the 
document is held would be suitable (and an improvement on multiple locations depending on the 
habitual residence of eg the transferring holder), but as we know DLT systems are potentially 
"located" in multiple jurisdictions though the operation of "nodes" each recording a legitimate and 
immutable copy of the system's ledger.  This comes back to the issue of provisions identifying the 
characteristics of acceptable systems for holding electronic trade documents which include a 
deemed location (linked eg to the place of incorporation of the administrator or, the law chosen to 
govern the system).   We are happy to discuss this in more detail.  

We appreciate this sounds like the tail wagging the dog, but for this system to work effectively it 
must support the reliable creation of security from the start and provide a clear, well-founded and 
enforceable legal basis for the determination of the law that will govern the resolution of any 
question relating to proprietary issues affecting an ETD.  

Consultation Question 39. 

8.39   We provisionally propose that the word “issue” describes the process by which a trade 
document (where relevant) becomes a document of title. Do consultees agree? 

Paragraph 6.162 

We agree that the word "issue" is appropriate to describe the point at which a trade document 
becomes legally effective. 

Consultation Question 40. 

8.40   We provisionally propose that the change of medium of a trade document issued before the 
Act comes into force should not be permitted. Do consultees agree? 

Paragraph 6.165 

Yes 

Consultation Question 41. 

8.41   We provisionally propose that our proposals do not create any additional risk that 
documents which are not intended to be documentary intangibles will become so by virtue of the 
draft Bill. Do consultees agree? 

Paragraph 6.175 

As indicated in answer to earlier questions, our concern is that documents not connected with 
trade in goods become treated as if they were. As documents in this category are included in non-
possessory dematerialisation systems, the availability of a possessory system would cause 
confusion and considerable legal uncertainty for financial markets that must operate under a legal 
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framework that supports a "high degree of legal certainty".  This is particularly a concern for 
documents that are technically banker's acceptances or promissory notes (sometime technically 
bills of exchange).  We think that if these classes of document are included there needs to be 
consideration of exclusions or limitations – eg limitation on the inclusion of these documents to 
those issued in payment for goods or exclusion of these documents when issued for other 
purposes and certainly when issued in relation to financial and money market activities. The views 
of the Bank of England on this will be important.  

Consultation Question 49. 

8.49   We provisionally propose that electronic trade documents will reduce the risk of fraud 
compared to paper trade documents. Do consultees agree? 

Certainly this should be the aim and we believe it is achievable, but we think this depends more on 
legislation covering the systems that may be used to hold dematerialised trade documents than on 
any provisions in the draft Bill as currently drawn. As expressed in our other paper in response to 
the Law Commission's Digital Paper Assets and in our response to Question 32 above, we also have 
a concern as to the risk of fraud under DLT or other electronic systems that (in accordance with 
their rules or protocols) give their ledgers the status of a primary record of entitlement, but allow 
for non-transparent (i.e. not reflected in the ledger) transfers or dispositions of rights or interests 
in or in relation to digital assets recorded in the system (e.g. by way of charge) through, for 
example, the transfer of control over the private key relating to the asset – without requiring for 
the public registration of the relevant transfer or disposition.   

Consultation Question 50. 

8.50   We provisionally propose that electronic trade documents will enhance the transparency of 
supply chains. Do consultees agree? Please provide examples or evidence if possible. 

Paragraph 7.57 

We think this would also depend on the rules of the systems used and their interaction with 
regulation.  Depending on those it could be more or less difficult for parties to trace the history of 
their trade documents. 

[Questions omitted] 

Consultation Question 55. 

8.55   We seek consultees’ views on factors that may affect the willingness of financers of trade 
transactions to adopt electronic trade documents. 

 

Paragraph 7.78 

The ability to take reliably valid security is absolutely key to the willingness of financiers to adopt 
electronic trade documents.  We have outlined our concerns in this regard in answer to earlier 
questions.  

 

[Questions omitted] 

The Working Group which prepared this paper consists of: 

Financial Law Committee 
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This paper sets out the views of D2 Legal Technology (“D2LT”) on the Law 
Commission’s Call for Evidence on Digital Assets (the “Call”), and the Consultation 
Paper titled “Digital assets: electronic trade documents” (the “Consultation”), both 
published in April 2021. 

 
D2LT is a legal data and change consulting firm, sitting at the intersection of FinTech 
and LegalTech.  With offices in London, Frankfurt, New York, Charlotte, Hong Kong 
and Sydney, it provides inter alia, strategic advice and implementation services to 
leading investment banks, asset managers and various other financial firms on the 
digitisation of legal agreements and opinions.  This has assisted its clients in the areas 
of resource management (such as capital, liquidity and collateral), regulatory reporting 
and compliance (such as qualified financial contract reporting (often colloquially known 
as “living wills reporting”), client assets and money compliance and ECB close-out 
netting reporting) and operational management.   
 
D2LT’s work has included leading document and legal opinion digitalisation 
programmes for major trade associations in the capital markets industry, such as the 
International Swap and Derivatives Association (ISDA) and the International Securities 
Lending Association (ISLA).  This has included creating for these clients, an industry 
Clause Taxonomy and Library for their published master agreement documentation, 
which is regarded as an important stepping-stone and legal agreement data standard to 
facilitate the use of smart contracts in the OTC derivatives and securities lending 
industries respectively. D2LT has also been involved with assisting financial firms with 
the documentation of various digital assets, such as a client that offers (interest-paying) 
bank accounts for cryptocurrencies that can then be used to borrow cash, and buy or 
sell cryptoassets.  It has also been involved with the creation and issuance of non-
fungible tokens, for example to represent reliance in a close-out netting legal opinion. 
 
Our responses have been mainly provided by: 
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Digital assets will only grow in usage over the upcoming years.  An analogy can be 
drawn in terms of the state of digital assets to the early years of the internet.  Like the 
internet, we believe they will build their own unstoppable momentum as their value and 
utility become more widely appreciated. We therefore commend the Law Commission’s 
work in this area (together with the prior Call for Evidence on Smart Contracts) and look 
forward to the next steps in respect of this work, which we believe will create a positive, 
safe and certain legal framework for digital assets and smart contracts – which is much 
needed in order to allow the laws of England and Wales to support these growing areas 
of commerce and the use of digital assets in society more broadly. There is a significant 
risk of increased forum shopping if changes are not made to the existing legal 
framework. 
 
Instead of using the Commission template, we have structured our response to reflect 
our analysis of the main issues raised by the Call for Evidence. In so doing, we have 
regrouped the questions in line with our feedback.  
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Scope – Definition of Digital Assets 

Paragraph 1.5 of the Call for Evidence states that: “At this stage, we use the term 
“digital assets” in a broad sense to cover assets that are represented digitally or 
electronically, including cryptoassets”. We suggest this is too wide, risks confusion and 
is likely to result in unintended consequences. 
 
Digital assets as used in the Call is an umbrella term that might be extended to a wide 
array of items with some digital aspect to them. For example: social media accounts, 
online bank accounts, photography, software applications, databases, logos, 
illustrations, animations, audiovisual media, presentations, spreadsheets, 
cryptocurrencies and blockchain tokens, digital paintings, electronic documents, 
electronic mails, and websites. It is our view that the laws of England and Wales 
provides certainty on the legal status of a number of these items.  
 
Accordingly, our view is that the questions raised in the Call are best restricted at the 
current time to where clarity is most needed to allow the laws of England and Wales to 
encourage the growth of digital economy with the support of the jurisdiction.  We 
believe this is best done at the current time by focusing on digital assets where “trust” is 
effectively provided through technology, rather than intermediaries such as banks.  It 
would help to distinguish from forms of digital payments such as PayPal and BACS. 
 
In order to remain technology neutral, we would suggest limiting the scope utilising a 
similar approach to that of Liechtenstein through the use of the term “transaction 
systems based on trustworthy technologies2”. We believe to be a better approach than 
the characteristics approach of a DLT adopted by the UK Jurisdictional Taskforce in 
their Legal Statement, which we feel may be overly specific to distributed ledger 
technologies (as they are today), and may not provide future-proofing. 

 

Current Law – Possession 
 

Given they are not capable of physical possession, we agree that digital assets do not 
fall into the category of “things in possession” as personal property, and are better 
thought of as “things in action”, should “all things [need to] fall within one or other of the 
two categories”. This however, appears a significant stretch, as it is hard to identify who 
would be the defendant in such an action. Noting paragraph 2.14 of the Call for 
Evidence, we strongly support, the creation of a new third category of property that is a 
digital asset (narrowly defined per our discussion above), allowing for a clearly defined 
legal position (and therefore rights) in respect of such digital assets. 
 
Our view is that the current law regarding possession is both convoluted and nuanced 
in its application. We understand the need to weigh up the options of either adopting a 
bold, more blank sheet of paper approach (e.g., through the creation of a new third 
form of personal property), versus smaller incremental steps that build gradually on 
current law and legal constructs. With regard to the latter approach, our view is that 
there are significant issues arising from the incremental approach to law reform in this 

 
2 Liechtenstein Government, Vernehmlassungsbericht betreffend die Schaffung eines Gesetzes uber auf  
vertrauenswurdigen  Technologien  (VT) beruhende  Transaktionssysteme  (Blockchain-Gesetz; VT-Gesetz; VTG), 
und die Abanderung weiterer Gesetze, 16 November 2018. 
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area, which have resulted in increasing forum shopping between jurisdictions. We 
strongly advocate the bold approach, with a focus on intended outcomes. 
 
We note paragraph 2.17 of the Call links to the Consultation Paper on Electronic Trade 
Documents and the Law Commission’s proposal for a concept of possession which 
would apply to electronic trade documents. In considering Question 1 of the Call, we 
recommend that the Law Commission should consider extending the legal framework 
to allow digital assets (in our narrow sense as detailed above) to be possessable, 
especially if the three criteria set out in paragraph 2.19 are met. 
 
Our view is that it is crucial that cryptoassets are considered in two separate 
categories: fungible and non-fungible. In respect of the former, it may be possible to 
continue the application of the current legal framework (both in respect of the 
consideration of possession and other areas). We do not believe this is sensible for 
non-fungible tokens given they are identifiable, transferable and have possession-like 
functionality. In this case, it is critical to create a third form of ownership which is neither 
possessory nor title based but applies an analysis of control. 

 

Ownership and Transfer 
 

Our view is that there is merit in drawing a distinction between the possession and 
ownership of a digital asset, noting that in many cases, the owner would also be the 
person in possession of a digital asset. Ownership is primarily reflected through on-
chain records, whereas possession can be practically transferred off-chain. 
  
We would warn against an outcome whereby ownership is conclusively proven by 
holding a private key. If the possession of the private key equates to ownership, this 
raises issues as to the legal title of the cryptoasset transferring to a malicious actor with 
access to the private key. The holding of the private key should instead be regarded as 
a strong indication of ownership, but the question of ownership will need to be 
evaluated on a case by case basis. 
 
Regarding transfer (Question 2), we regard the transfer of a digital asset to be more 
analogous to the transfer of a thing in action, such as bank money – rather than a thing 
in possession. Notwithstanding this, we see merit in allowing differing types of digital 
assets that may differ in their transfer mechanisms. This would be similar to securities 
which can, for example, take bearer or registered form. 
 
Paragraph 2.40 of the Call asks respondents whether an on-chain transfer ought to be 
treated as creating “new” property (and accordingly, Question 4 of the Call seeks views 
on the characterisation of the on-chain transfer of a cryptoasset). We do not believe an 
on- chain transfer creates “new” property, rather it creates metadata that, in certain 
circumstances, records changes to ownership of property – and is therefore a 
modification or derivative of existing property rather than new property. 
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We note that the UK Jurisdiction Taskforce’s legal statement makes clear that an “on- 
chain” transfer is not strictly a transfer: the asset “spent” by the transferor is a different 
asset to that received by the transferee on the basis that the property of the transferor 
is consumed or destroyed (the spent cryptoasset cannot be spent again) and an 
entirely new cryptoasset is created that can in turn be spent by the transferee 
(paragraph 45). We consider that this view of the transfer creating “new property” 
during a transfer is complex and non-intuitive and therefore not helpful to the 
application of the legal analysis. 

 

Classification for the Purposes of the Sale of Goods 
 

Our view is that digital assets in the sense in which we have described them are not 
analogous to goods as currently defined under the Sale of Goods Act 1979, which 
excludes analogous items such as shares, securities, debts, bills of exchange etc. 
 
Nevertheless, we are of the view that there should be defined legal rights and 
protections in place for purchasers of digital assets. We dismiss the view that these are 
areas with which the law should not interfere due to the technological protections 
seemingly in place. Additionally, while the nature of distributed ledger technology (such 
as its immutability) means that enforcement of legal rights can be challenging, this 
should not mean such legal rights are not afforded or constructed in a more amenable 
manner – especially in a consumer context. We consider that the increasing use and 
understanding of cryptoassets by unsophisticated users, and the number of malicious 
actors operating cryptoasset schemes, necessitates this protection. 

 
Bailment, Security and Conversion & Security Interests 

 
We see no reason why digital assets should not be subject to possessory legal 
interests and claims, e.g., bailment, possessory security interests and wrongful 
interference with property (conversion). 
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Other 
 

We note the view expressed in the Legal Statement, at paragraph 123, that a ledger 
cannot be treated as a definitive record of legal rights unless statute has given it binding 
effect, and that there is at present no such statute applicable to cryptoasset ledgers.  We 
believe that this would be a positive step. 
 
We recognise that the nature of digital assets makes them susceptible to money 
laundering and terrorist financing. We therefore believe that all digital tokens, whether in 
or outside the purview of the Financial Conduct Authority, should be subject to legislation 
for combatting money laundering and terrorist financing. Issuers of tokens should be 
subject to licensing requirements and platforms facilitating secondary trading of such 
tokens should require approval or recognition as authorised exchanges/market 
operators. 

 
We also recommend that the payments framework include rules to address money 
laundering and terrorism financing risks relating to the dealing or exchange of 
cryptocurrencies for fiat or other digital assets, with intermediaries being required to put 
in place policies, procedures and controls to address such risks (e.g., customer due 
diligence, monitoring of transactions, screening, reporting of suspicious transactions and 
the keeping of adequate records).  It is hard to see how this can be effected successfully 
without the implementation of a registration system to ensure compliance with obligations 
of due diligence and trustworthiness of individual market participants. 

 
We understand our view in this regard runs counter to the cultural origins of distributed 
ledger technology and the move away from a centralised authority. While the design of 
cryptoassets may create practical obstacles to regulatory oversight and intervention, we 
believe that the money laundering and terrorist financing possibilities of distributed ledger 
technology should be firmly addressed. This is particularly of concern given the ease with 
which ransomware attacks have multiplied recently due to the ability to demand payment 
in unregulated digital assets. As a result, these attacks are increasing in frequency and 
sophistication. 

 
Although the approach we advocate might result in those wedded to the cultural origins 
of distributed ledger technology, we strongly believe that ultimately the safety and 
protections such an approach would provide will ensure that those seeking to 
commercially conduct transactions utilising digital assets do so due to the benefits this 
ultimately provides. 
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DIGITAL ASSETS – ELECTRONIC TRADE DOCUMENTS: CONSULTATION PAPER 
 

Our Response 

We recognise that the consultation paper focuses on areas of international trade finance. 
This is a highly technical area, and accordingly we recognise that there are inevitably 
going to be a number of technical legal issues that require attention. We do not believe 
these to be insurmountable but rather require input from relevant trade and international 
associations and trade actors. We have focussed our comments on some high-level 
concerns relating to the legal framework and we look forward to commenting further on 
the detail of the Law Commission’s recommendations in this area in due course. 

 
We note that the Consultation does not refer to the extent of litigation/commercial 
disputes in relation to paper trade documents. We would assume that where such 
disputes arise, the analysis will often focus on the form, nature and function of the 
documents. Accordingly, s.1(3)(b) of the draft bill is crucial to the success of the 
proposed law reform (noting that the change from paper to electronic form, effectively 
acknowledged in section s.1(3)(a), is the fundamental aspect of the proposed changes). 

 
D2LT commends the simplicity of the draft Bill in seeking to allow for electronic trade 
documents to have the same effect as paper form trade documents. 

 
We note the work and experience of the Government of Singapore in facilitating the use 
of electronic trade documents. In particular, we recognise the challenges they have faced 
in respect of: 

 
a. Lack of marketing and promotion in respect of their digitalisation efforts 

 
b. Difficulties overcoming the traditional mindset that hard copy documents are more 

reliable 
 

c. The absence of a conducive ecosystem in that the remaining parts of the trade 
process are yet to adapt digitalisation and therefore there are greater costs for 
electronic documentation. 

 
Based on this experience, we hope that the government will recognise the need for 
marketing and promotional activities in considering the reform of this area. We suggest 
that the following key benefits of electronic trade documents are actively detailed, in 
addition to the specific changes to the legal framework through the proposed Bill: 

 
a. Faster transmission – electronic trade documents will reduce the lead time for 

hard copy documents to be sent to the respective parties. It will overcome delays 
from difficulty in obtaining wet ink signatures through the physical unavailability of 
signatories; 
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b. Increased accuracy – with the information on trade documentation becoming 
electronic, there is less need for manual and error prone review and extraction 
of key information from paper documents, which would now be in a native 
data- friendly form; 

 
c. Reduced risk of fraud and forgery – technology will enable greater controls to 

prevent forgery (which is always a risk on paper-based documents); and 
 

d. Easier storage and retrieval – digital documents can be stored and located 
more easily than their paper counterparts. 

 
 

We would like to emphasise the importance of engagement with trade bodies in 
delivering the marketing and promotional activities needed in order for the changes to 
the legal framework to successfully provide the business and efficiency savings they 
ought to. 
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Response ID ANON-MM96-R4QG-7

Submitted to Law Commission consultation on electronic trade documents
Submitted on 2021-07-29 12:59:52

About you

What is your name?

Name:

What is the name of your organisation?

Enter the name of your organisation:

The Digital Container Shipping Association (DCSA)

Are you responding to this consultation in a personal capacity or on behalf of your organisation?

Response on behalf of organisation

If other, please state::

What is your email address?

Email:

What is your telephone number?

Telephone number:

If you want the information that you provide in response to this consultation to be treated as confidential, please explain to us why you regard
the information as confidential. As explained in our privacy notice, we will take full account of your explanation but cannot give an assurance
that confidentiality can be maintained in all circumstances.

If you want the information that you provide in response to this consultation to be treated as confidential, please explain to us why you regard the
information as confidential. As explained in our privacy notice, we will take full account of your explanation but cannot give an assurance that
confidentiality can be maintained in all circumstances. :

Chapter 2: The nature of the problem

Consultation Question 1: We invite consultees’ views on the advantages and disadvantages associated with using private contractual
frameworks to facilitate the use of electronic trade documents, compared with using electronic documents recognised in law as being
equivalent to paper documents.

Please share your views below::

Together with the ICC and other parties, DCSA is developing a private contractual framework to facilitate the use of electronic trade documents.
Nonetheless, as mentioned in the paper under 2.37, the only advantage of such private contractual frameworks is that they form a workaround to solve
shortcomings caused by the lack of electronic documents recognised in law as equivalent to paper documents. In the long term however, such
workarounds are not sustainable because they cause additional administrative burden and legal complexities, especially in an international trade
environment with for some parties, such as container shipping lines, potentially thousands of parties involved.
Furthermore legal ambiguity continues to exists when using these private contractual frameworks. The inefficiencies and uncertainty are leading to less
benefits of digitalisation and a slow uptake of it. Therefore, electronic documents recognised in law as being equivalent to paper documents is strongly
preferred over private contractual frameworks.

Chapter 3: The law and practice of trade documents

Consultation Question 2:

Other

Please expand on your answer:

While the documents listed are the most important and urgent documents to be included in the draft Bill, they cannot be fully separated from waybills, 
consignment notes or other forms of contracts of carriage. Despite that the latter documents focus on the conditions of transport services performed for
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the movement of goods and not the trade in the goods or the goods themselves, they are an integral part of the sets of documents needed to move and
trade goods in an international environment. If waybills, consignment notes or other forms of contracts of carriage would be excluded from the list in the
draft Bill, this would mean that only part of the needed documentation can de digital. Subsequently, from the perspective of transport service providers
and their customers, inefficiencies and legal uncertainty continue or even increase. This, in turn, will lead to a slower uptake of digital documentation and
efforts to digitalise the listed documents might be lost partially or in whole. 
Furthermore, waybills, consignment notes or other forms of contracts of carriage and/or the data contained in them are generally “re-used” by public
authorities for providing proof of compliance with a large variety of regulatory requirements under public law. Obviously the draft Bill does not cover
such public regulatory requirements. However, as long as the documentation for contracts of carriage under private law can’t be digital (or at best in a
limited way), public administrations can’t either reap the efficiency benefits of digitalisation. 
If it would not be considered opportune at this stage to already include the previously mentioned documents, it should at least be possible to include
them at a later stage.

Consultation Question 3: We provisionally propose that sea waybills and air waybills need not and should not be included. Do consultees
agree?

No

Please expand on your answer:

DCSA does not agree. Please see our answer to Question 2. In addition we would like to note that not only sea waybills or air waybills are relevant, but
also contracts of carriage for other modes of transport such as the (e)CMR (United Nations Convention on the Contract for the International Carriage of
Goods by Road) and the (e)CIM (Uniform Rules Concerning the Contract of International Carriage of Goods by Rail of the International Rail Transport
Committee). This is because international movement of goods generally includes multiple modes of transport. Also transport services for goods brought
into our out of the UK territory are conducted on a large scale under such contracts.
Despite that the UK has ratified, for example, the eCRM protocol of UN/ECE, a fragmented legal environment continues to exist causing the previously
mentioned administrative inefficiencies and legal uncertainty, which can only be fundamentally solved by electronic documents recognised in law as
being equivalent to paper documents as for the other documents listed in the draft Bill.

Consultation Question 4: We provisionally propose that bearer bonds and other documents of title including banker's drafts, certificates of
deposit payable to bearer, bearer scrip certificates exchangeable for shares, mate's receipts, traveller's cheques, and dividend warrants need
not and should not be included. Do consultees agree?

Yes

Please expand on your answer:

Consultation Question 5: We provisionally propose that the Secretary of State should have the power to add, remove, or amend an entry in
the list of documents described in Consultation Question 1 by regulations made by statutory instrument. Do consultees agree?

Yes

Please expand on your answer:

Please see also our answer to question 2.

Consultation Question 6: We provisionally propose that the group of documents covered by our proposed reforms should be referred to as
"trade documents" in the draft Bill. Do consultees agree? If not, what alternative label would consultees propose, and why?

Other

Please expand on your answer:

DCSA does not fully agree. The label is good in the sense that "(Electronic) Trade documents" is a recognisable label which suits the notion of an
equivalence to the paper documents and the industry at large accepts it. Nonetheless, we propose to consider that the group of covered documents is
referred to as “trade and transport records”, because:
a. the already listed documents (apart from our proposed addition) include documents which do not solely cover trade purposes but also transport
purposes.
b. In a digital environment a “document” is no longer exchanged but a data set contained in a record. In order for legislators, governments and the
industry to be really able to understand the working and benefits of digitalisation, and thus to facilitate true innovation, the outdated concept (and thus
the wording) of a document should be considered as something of the past.

Consultation Question 7: We provisionally propose that each individual trade document in the draft Bill need not and should not be defined.
Do consultees agree? If not, please give reasons.

Yes

Please expand on your answer:

Consultation Question 8: We provisionally propose to include ship’s delivery orders and warehouse receipts in our list of trade documents, 
without an express restriction to those that have been made out to order. Do consultees consider that this will cause problems? Please
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explain why.

No

Please expand on your answer:

DCSA does not consider this to be a problem. In fact, it would be beneficial not to include an express restriction to those that have been made out to
order as this would provide more flexibility on the one hand and a less legally fragmented environment on the other hand.

Chapter 5: Possessing electronic trade documents

Consultation Question 9: We provisionally propose that bare legal rights should be excluded from the scope of our proposals for the
possession of electronic trade documents. Do consultees agree?

Yes

Please expand on your answer:

Consultation Question 10: We provisionally propose that, in order for an electronic trade document to be capable of possession, the nature of
the document must not support concurrent control by multiple parties at one time. Do consultees agree?

Yes

Please expand on your answer:

DCSA agrees with the principle of "control" being a paramount requisite for and equivalent of having "possession". In fact we suggest the draft Bill
language even more clearly stipulates that "control" remains "exclusively" with one person at any one time.

Consultation Question 11:

Yes

Please expand on your answer:

DCSA agrees. However, we would like to understand how the distinction is made between a person having "control" (and a right to transfer the
document), yet that a person's right to "use" the document is limited to e.g. viewing it for verification purposes versus another person with rights to "use"
which includes the right to endorse the document (and transfer title/rights). Please see also our answer to question 15.

Consultation Question 12: We provisionally propose that, in order for an electronic trade document to be capable of possession, “the system”
on which the document is held must ensure that no more than one person can control the document at any one time. Do consultees agree?

Yes

Please expand on your answer:

Consultation Question 13: We invite consultees’ views on whether there could be a situation in which multiple parties could have equal claim
to “possession” of an electronic trade document in such a way that they would not be “one person” for the purposes of the law.

Other

Please expand on your answer:

DCSA can’t imagine a situation in which multiple parties could have equal claim to “possession” of an electronic trade document in such a way that they
would not be “one person” for the purposes of the law. Contents of the documentation can be reliant on multiple parties (e.g. a signature for receipt) or
multiple copies can be held by different parties (including government administrations), but the control over the document itself lies always with one
party. Please see also our answer to question 11.

Consultation Question 14: We provisionally propose that, in order for an electronic document to be capable of possession, transfer of the
document must transfer control of the document to the transferee, and the transferor must lose control of it as a consequence. Do consultees
agree?

Yes

Please expand on your answer:

DCSA agrees. But it has to be kept in mind that different parties should be able to hold copies of the document, without control or the ability to alter the
contents

Consultation Question 15: We invite consultees’ views on how existing systems, or those in development, ensure that the transferor of an
electronic document can no longer control the document after it is transferred.
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Please expand on your answer:

There are multiple ways this can be achieved technically, also other than DLT. To list all of the possibilities and provide a description of their workings
would go beyond the goal of this paper and the draft Bill. Nonetheless, DCSA would be happy to provide an overview of existing possibilities in a separate
paper.
It also has to be kept in mind that new (better) technologies constantly emerge, which should not be excluded beforehand by including a limited set
based on current technological possibilities in order to respect technological neutrality. It could, however be possible to list such possibilities in a separate
not-legally binding guide.
Moreover, despite that it is acknowledged that examples can be helpful for understanding, DCSA questions to what extent it is necessary to provide them
in the light of the draft Bill. Legal aspects of possession and control are not different in a physical or digital environment. To use the example given in the
consultation paper under 5.98:
If Alice borrows (instead of gives) her motorbike to Bob, Bob has the motorbike and Alice does not. Bob has the keys and Alice not. The keys to the
motorbike are the technical solution enabling Bob to use the motorbike. However, at any given moment Alice can reclaim her motorbike by providing
legal proof of her ownership over the bike, even though she does not hold the keys anymore. Likewise, ‘existing systems, or those in development, which
ensure that the transferor of an electronic document can no longer control the document after it is transferred’ are not relevant for the legal possession
or control over the document.

Consultation Question 16: We invite consultees’ views on whether the ability to retain a copy of an electronic trade document after transfer or
other disposal of the electronic trade document could lead to problems in practice.

No

Please expand on your answer:

this should not lead to problems as it also does not in a paper/physical environment. In fact, we believe that access to a "copy" is (commercially) essential.
Nonetheless, there must be a clear separation between the "original" electronic trade document and the "copy" of it in terms of "use" rights and its legal
applicability/validity. Please see also our answers to Questions 11 and 15.

Consultation Question 17: We invite consultees’ views on whether the possessibility of electronic trade documents should depend on any
other factors or criteria. If so, please explain the reasons for your additional criteria.

No

Please expand on your answer:

DCSA does not believe there are any other relevant factors or criteria

Consultation Question 18:

Yes

Please expand on your answer:

DCSA agrees. However, as explained with the example of the keys to the motorbike under question 15, possession and control should not rely on the
technical solution, but the legal aspects.

Consultation Question 19: We provisionally propose that there is no need to make explicit in legislation that the requirement of intention to
possess applies to electronic trade documents. Do consultees agree?

Yes

Please expand on your answer:

Consultation Question 20: We invite consultees’ views on what circumstances there could be a debate about which of one or more parties is in
possession of an electronic trade document held on a system of the type envisaged by our proposals.

Please expand on your answer:

There are multiple circumstances where there could be a debate about which of one or more parties is in possession of an electronic trade document
held on a system of the type envisaged by our proposals. However, these should in general not be different from the current circumstances in a
paper/physical situation.
One possible additional circumstance in digital environment could be when the party possessing the document is using an external IT solution provider
which provides a “cloud/SAAS (software as a service) solution”. In such a case the party possessing the document is not the owner of the database on
which the document is stored nor is it (fully) in control of the database. Nonetheless, this is again comparable to the example with the keys to the
motorbike. The IT solution provider might hold the keys, but should not have the legal possession or control over the object/document.

Chapter 6: Using electronic trade documents

Consultation Question 21: We provisionally propose that electronic trade documents should not be subject to an explicit statutory
requirement for integrity. Do consultees agree?
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Yes

Please give reasons for your answer::

Consultation Question 22: We provisionally propose not to impose an express statutory reliability requirement. Do consultees agree? Please
give reasons.

Yes

Please give reasons for your answer: :

DCSA believes that such statutory reliability requirement do not add any value, while at the same time they cause additional burdens

(1) When should a party be required to prove that their electronic document is reliable?:

(2) Do consultees think our proposals should include an accreditation process? If so, in what form?:

Consultation Question 23: We provisionally propose that there should be a statutory requirement that electronic trade documents must
contain the same information as would be required to be contained in a paper equivalent. Do consultees agree?

Yes

Please give reasons for your answer::

Consultation Question 24: We do not consider there to be a need to introduce an express statutory provision on writing in electronic trade
documents, because the law already considers electronic displays to be capable of constituting “writing”. Do consultees agree? Please give
reasons.

Yes

Please give reasons for your answer::

DCSA agrees for the same reasons as provided in the consultation paper.

Consultation Question 25: We do not consider there to be a need to introduce an express statutory provision on signing electronic trade
documents. Do consultees agree? Please give reasons.

Yes

Please give reasons for your answer::

DCSA agrees for the same reasons provided in the consultation paper. Furthermore, one particular aspects should be taken into account in a digital
environment. Signing of documents has a major importance from a legal perspective, but from an administrative procedural perspective it is a mundane
and repetitive task causing inefficiencies and a loss of valuable resources. A major benefit of digitalisation is the automation of such administrative
processes. I.e. instead of a person (either legal or natural) manually taking action to sign a document, this manual action can be replaced by a system
doing this automatically on behalf of the person. There should be no prevention of systems automatically signing on behalf of the legal or natural person.
It would be similar to a secretary, assistant or clerk singing on behalf of the person which has the right to do so. Lastly, it should also be taken into
account that providing digital signatures (i.e. providing proof of identity and intent) can be done in different, but usually more reliable ways. Therefore we
strongly support that there is no need to introduce an express statutory provision on signing electronic trade documents, as this should be kept open as
much as possible in the light of technological developments.

Consultation Question 26: We do not consider there to be a need to introduce an express statutory provision on the accessibility of
information contained in electronic documents. Do consultees agree? Please give reasons.

Yes

Please give reasons for your answer::

DCSA agrees for the same reasons as provided in the consultation paper

Consultation Question 27: We provisionally propose that legislation should explicitly allow for indorsement of electronic documents. Do
consultees agree? Please give reasons.

Yes

Please give reasons for your answer::

DCSA agrees for the same reasons provided in the consultation paper. Additionally, it should be noted that in an electronic environment there is a 
difference between a human-readable format and a machine-readable format. In order for machines (IT solutions/systems) to be able to “read” and 
process a data set (i.e. document) specific depiction/languages are needed, which are generally not readable for human beings (other than software 
developers or similar experts). Likewise, machines are generally not able to read a human-readable format. The IT solution’s “front-end” visualises the
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data/document for the human to be able to read it and translates the on the “back-end” human-readable format for machines to be able to be able to
read it. Nonetheless, the content should not be altered during this translation. Therefore, DCSA considers it important that when documents are
translated between machine and human-readable formats, the legal value remains the same. This should be taken into consideration for legislation
explicitly allowing for indorsement of electronic documents

Consultation Question 28: We seek consultees’ views on whether there is any need for electronic trade documents to be capable of being
issued in sets.

We seek consultees’ views on whether there is any need for electronic trade documents to be capable of being issued in sets.:

DCSA does not consider it necessary for electronic trade documents to be capable of being issued in sets. The notion of “sets” is only relevant in a paper
environment and, as mentioned in the consultation paper, there is no requirement for these documents to be drawn in sets.

Consultation Question 29: We provisionally propose that no further provision is required in legislation to address the following in respect of
electronic trade documents:

We provisionally propose that no further provision is required in legislation to address the following in respect of electronic trade documents: (1) timing
of delivery; (2) timing of transfer; (3) rejection; and (4) amendment. Do consultees agree?:

DCSA agrees in principle. This would follow established practices of their paper equivalents, yet adjusted to the applicable digital environment/system
and its rules of use. That said, such system must have clear rules of governance for these points. Please see also our answer to Question 30

Consultation Question 30: We seek consultees’ views on how amendment or rectification of an electronic trade document is achieved under
existing systems and those in development.

We seek consultees’ views on how amendment or rectification of an electronic trade document is achieved under existing systems and those in
development.:

there is a variety of ways how such rectification can be achieved technically. However, how this is technically achieved by systems is not considered
relevant by DCSA. We find it more important that the conditions (governance) under which this is allowed should be considered. Such conditions are not
new. For, for example, electronic customs documents/declarations (which have been digitalised for 15-20 years) similar provisions already exist. A more
recent and closely related example of the EU mentions in article 9 (1)(g) and (i) of Regulation 2020/1056 OF THE EUROPEAN PARLIAMENT AND OF THE
COUNCI of 15 July 2020 on electronic freight transport information (eFTI Regulation):
(g) ‘all data processing is duly recorded in operation logs in order to allow, as a minimum, the identification of each distinct processing operation, the
natural or legal person having made the operation and the sequencing of the operations on each individual data element; if an operation involves
modifying or erasing an existing data element, the original data element shall be preserved;
(i) the operation logs referred to in point (g) of this paragraph are archived and remain accessible […] for auditing purposes for the period of time
specified in the relevant […] legal acts […] for monitoring purposes[…];’
The EU leaves it open how this is technically achieved, but still provides a governance mechanism to have an audit trail.

Consultation Question 31: We seek consultees’ views on whether the phrase “so far as practicable” should be included in clause 2(2)(c).

No, it should not be included.

If yes, please give examples where such a qualification would be required.:

DCSA does not consider it necessary to include the phrase “so far as practicable” in clause 2(2)(c). The possible limitation arising from the originally
intended addition is likely to happen/develop in any event through use and practice and case law.

Consultation Question 32: We seek consultees’ views on what security interests are typically taken over trade documents at the moment.

We seek consultees’ views on what security interests are typically taken over trade documents at the moment.:

DCSA is not in a position to comment on this question.

Consultation Question 33: We provisionally propose that an electronic trade document should be capable of being the subject of possessory
concepts including bailment, conversion, pledges, and liens, and that this should be provided for in legislation. Do consultees?

Bailment, Conversion, Pledge, Lien

Please give reasons for your answer::

DCSA agrees. All 4 concepts stated in Question 33 are used to varying degree and would continue to serve their respective purpose in an electronic
environment.

Consultation Question 34: We provisionally propose that existing rules and practices can accommodate the discharge, surrender or
accomplishment of electronic trade documents, and that no specific legislative provision is needed. Do consultees agree?

Yes

Please give reasons for your answer::
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DCSA agrees. On the basis of functional equivalence, electronic trade documents should/would be managed as their paper equivalents. However, we
want to note that, like with the electronic signing of Question 25, the technical ways of achieving the discharge, surrender or accomplishment of electronic
trade documents can differ from traditional ones in a paper environment and that these differing technological methods should not be excluded.

Consultation Question 35: We provisionally propose that provision should be made to allow for a change of medium for trade documents
from electronic to paper, or from paper to electronic. Do consultees agree?

Yes

Please give reasons for your answer::

DCSA agrees. Various factors can always cause that electronic documents can’t be created or be made accessible due to, for example, power outages or
the unavailability of internet. In such cases, trade and transport must be able to continue and paper-based fall-back procedures must always be available.
Furthermore, international trade in goods should continue to be possible with the least developed countries in the world in which solutions for electronic
documents might not be available. Nonetheless, DCSA wants to strongly emphasise that it is highly preferred that in the foreseeable future, electronic
trade documents are seen as a default and paper is only used as a fall-back procedure

Consultation Question 36: We seek consultees’ views on whether the draft Bill should contain a requirement that the issuer of a trade
document must allow the person in possession to change the document’s medium.

No

Please give reasons for your answer::

A requirement that the issuer of a trade document must allow the person in possession to change the document’s medium, would only result in an
unnecessary burden. It is already an established practice in the industry to allow changes of medium and this will continue to self-regulate.

Consultation Question 37: We seek consultees’ views on whether the electronic trade documents that satisfy the requirements of our draft Bill
will also satisfy the requirements of the MLETR.

Other

To the extent that consultees consider our provisional proposals to be incompatible with the MLETR or other international approaches, please explain
this and the consequences to which it could give rise.:

As mentioned in the consultation paper, the draft Bill diverts in some ways from the requirements of the MLETR or other international approaches.
Nonetheless, according to DCSA, the draft Bill is compatible with the requirements of the MLETR as the provisional proposals align with the objectives of
it. In fact, the UK approach so fa might even be an improvement. However, DCSA would like to emphasise that it remains important that the Bill has
sufficient flexibility to ensure that over time, adjustments can be made to ensure continued compatibility in the future in case at international level
changes would occur.
As regards the compatibility with other jurisdictions, DCSA can’t identify differences which would lead to significant issues. DCSA believes that, in
comparison to other jurisdictions, the UK has taken an approach which is closer to the concept of creating an equivalent to paper documents and allows
the industry concerned better to conduct business in an electronic form. Especially in relation to countries which have created state-backed registry
systems and accreditation systems, DCSA considers that the UK has taken a better approach, as such systems cause additional burdens without any
additional benefits. In fact, such systems have caused a further halt in the uptake of electronic trade documents, instead of facilitate them.

Consultation Question 38: We provisionally propose that the Law Commission should consider the private international law aspects of digital
assets, including electronic trade documents, as part of a separate project. Do consultees agree?

Yes, it should be a separate Law Commission project.

Please give reasons for your answer::

Consultation Question 39: We provisionally propose that the word “issue” describes the process by which a trade document (where relevant)
becomes a document of title. Do consultees agree?

Yes

Please give reasons for your answer::

Specifically as regards the Bill of Lading, whether in a paper or electronic form, the process of "issue" should retain its other customary functions/roles,
besides becoming a document of title.

Consultation Question 40: We provisionally propose that the change of medium of a trade document issued before the Act comes into force
should not be permitted. Do consultees agree?

Yes

Please give reasons for your answer::

The proposed approach would be most practical and result in the best legal clarity/certainty.
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Consultation Question 41: We provisionally propose that our proposals do not create any additional risk that documents which are not
intended to be documentary intangibles will become so by virtue of the draft Bill. Do consultees agree?

Other

Please give reasons for your answer::

The current draft seems to ensure this. However, we suggest consideration be given to a generic definition of trade documents being eligible under the
Bill.

Chapter 7: Assessing the impact of reform

Consultation Question 42: We seek consultees’ views on what, in their experience, is the average number of paper documents required in a
single trade transaction, compared to our current assumption of 40.

Please expand on your answer:

DCSA believes that the average number of 40 is realistic. However, we would like to note that the answer to this question depends highly on what is
considered as a “document”, what is considered as “required” and what is considered a “trade transaction”. All can be defined either very narrowly or very
broad (e.g. invoices and packing lists are sometimes considered as falling under this category and sometimes not). The number can also depend on the
party concerned (e.g. an exporter, a carrier or a freight forwarder), the goods concerned (e.g. agricultural, pharmaceutical or hazardous products
generally require additional documentation, while other products do not require such documentation) and the origin or destination of the goods (e.g.
certificates of origin, EUR-1 certificates etc., but also the level of digitalisation at origin of destination). It is therefore very difficult to give an estimation of
the average amount of documents per transaction and at the same the average of 40 can be very high for one party while it can be low for another.

Consultation Question 43: We seek consultees' views on whether our estimate of the global total number of paper trade documents used in
container shipping is accurate.

Please expand on your answer:

DCSA estimates, based on our members’ input that the average number of paper trade documents is about 20 billion documents a year. For this
however, it has to be taken into account that varieties exist in straight, master and house bills of lading, where house bills of lading are not issued by the
carriers.

Consultation Question 44: We seek consultees’ views on whether the average number of documents required in a trade transaction varies
between sectors. If so, please give details.

Yes

Please expand on your answer:

yes, the average number of documents required in a trade transaction varies between sectors. The number can depend on the party concerned (e.g. an
exporter, importer, a carrier or a freight forwarder), the goods concerned (e.g. agricultural, pharmaceutical or hazardous products generally require
additional documentation, while other products do not require such documentation) and the origin or destination of the goods (e.g. certificates of origin,
EUR-1 certificates etc., but also the level of digitalisation at origin of destination).

Consultation Question 45: We seek consultees’ views, if they are able to give an estimate, on the percentage of trade and shipping
documentation which is under the law of England and Wales.

Please expand on your answer:

at this stage DCSA is not able to give a reliable estimation of this percentage due to varying nature of the business practices of our Members. However we
would be happy to provide an accurate estimation at a later stage. Nonetheless, we do know that some of our Members, including the largest container
shipping line, almost exclusively create trade and shipping documentation under the law of England and Wales. A rough estimation is 20-40%, which in
any case is a significant percentage.

Consultation Question 46: We seek consultees' views on how quickly the industry would move to electronic trade documents if these
provisional proposals came into force in 2022.

Please expand on your answer:

Based on our Members’ input, market survey’s and experiences in other sectors such as aviation, DCSA estimates that by 2030 50-60% will be issued and
used in electronic form and by 2050 95-99%. 100% might never be achieved due to issues such as mentioned in our answer to Question 35 (e.g. power,
internet or system failures or trade underdeveloped countries). However, we believe that the 95-99% could be achieved several years (maybe even 2040)
if electronic trade documents would be accepted as equivalents of paper documents at global level in harmonised way.

Please expand on your answer:

Based on our Members’ input, market survey’s and experiences in other sectors such as aviation, DCSA estimates that by 2030 50-60% will be issued and 
used in electronic form and by 2050 95-99%. 100% might never be achieved due to issues such as mentioned in our answer to Question 35 (e.g. power, 
internet or system failures or trade underdeveloped countries). However, we believe that the 95-99% could be achieved several years (maybe even 2040)
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if electronic trade documents would be accepted as equivalents of paper documents at global level in harmonised way.

Consultation Question 47: We seek consultees’ views on how much money, or what percentage of the cost of a transaction, do consultees
estimate could be saved per transaction by transitioning to electronic documents.

Please expand on your answer:

DCSA estimates the potential annual savings for the industry at 50% eBL adoption level would be 4 Billion US dollars. The calculation is based on data
from our Members, the OECD (2,4% global economic growth), European Commission’s Economic Impact Study, World Bank, Eurostat and the United
Nations Economic Commission for Europe. It is difficult to provide this number on a transactional base, as cascading benefits can’t be taken into account
in such a manner.

Consultation Question 48: We seek consultees’ views on the efficiency gains of a transition to electronic trade documents. Please provide
evidence or data if possible.

Please expand on your answer:

Significant efficiency gains (time, recourses & costs savings) plus environmental benefits can be achieved, specifically electronic Bills of Lading, on the
basis of defined standards, harmonisation and interoperability in respect of:
- Legal environment, i.e. applicable law and/or private contractual frameworks,
- Processes,
- Technology of systems/applications (IT neutral),
- Functional equivalence (to paper).
Efficiency gains from electronic trade documents may be grouped as:
- Accelerated and automated reviews/processing of trade documents,
- Faster trade payment processing,
- Higher transactional volumes per time unit,
- Cost of transactional (document) processing is significantly lower than for paper,
- Reduced loss of trade documents in the transition between parties to the supply chain,
- Less prone to typical human error (and non-compliances) in completing, processing/issuing trade documents,
- Easier and better compliance with regulatory requirements,
- Additional operational benefits in terms of planning, performing and operating container movements, also leading to better use of the available
capacity.
The expected benefits are based on a variety of reports and studies from the OECD/ITF, UN/CTAD, UN/ECE, IMO, the World Bank and the European
Commission.

Consultation Question 49: We provisionally propose that electronic trade documents will reduce the risk of fraud compared to paper trade
documents. Do consultees agree?

Yes

Please expand on your answer:

We consider that not only the risk of fraud will be reduced, but also detecting and countering fraud will improve due to better audit trails.

Consultation Question 50: We provisionally propose that electronic trade documents will enhance the transparency of supply chains. Do
consultees agree? Please provide examples or evidence if possible.

Yes

Please expand on your answer:

Consultation Question 51: We provisionally propose that there will be environmental benefits from a transition to electronic trade documents.
Do consultees agree? Please provide examples or data if possible.

Yes

Please expand on your answer:

Not only will reduction of the immense amounts of paper result in such benefits, but additionally using digital means will enable better and more efficient
planning of the transport means result in environmental benefits

Consultation Question 52: We seek consultees' views on what impact is foreseen for ultimate end-users of goods. Please provide quantitative
evidence if possible.

Please expand on your answer:

DCSA is currently not in a position to provide a reliable answer on this question.

Consultation Question 53: We seek consultees’ views on if there are any potential positive impacts of our proposals that have not been
identified above.
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No

Please expand on your answer:

Consultation Question 54: We seek consultees’ views on whether it is anticipated that transition costs will be a brake on the uptake of
electronic trade documents.

Other

Please expand on your answer:

While the possibility of using electronic trade documents has existed technically for about two decades and the technology itself is not expensive, the
transactional cost of the use trade documents in electronic form has remained higher than the cost for use of paper documents. This obviously has
resulted in a very slow uptake of electronic trade documents. In 2019 the adoption rate was below 0,1% according to DCSA Members. The reasons for this
increased cost were cause by factors such as:
- A lack of legal acceptance (i.e. equivalence of electronic document to paper documents), which requires workarounds (i.e. private contractual
frameworks),
- A lack of harmonisation of the legal environment at global level,
- A lack of interoperability of the technical aspects (data, interface, security requirements)
- A lack of a “healthy” market for IT solution/system providers

Consultation Question 55: We seek consultees’ views on factors that may affect the willingness of financers of trade transactions to adopt
electronic trade documents.

Please expand on your answer:

DCSA is not in a position to provide an answer on this question.

Consultation Question 56: We seek consultees' views on the average energy consumption per transaction for proposed electronic trade
document platforms.

Please expand on your answer:

DCSA is not in a position to provide an answer on this question.

Consultation Question 57: We seek consultees’ views on how the energy consumption of DLT can be minimised.

Please expand on your answer:

DCSA is not in a position to provide an answer on this question.

Consultation Question 58: We seek consultees’ views on whether there are any other potential negative impacts of our proposals that have
not been identified above.

No

Please expand on your answer:
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DocuSign response to Law Commission electronic trade documents consultation 
 
 

Introduction 

DocuSign is very pleased to give their comments on the consultation regarding electronic trade documents. The 

advancement of technology and the changing landscape of international trade show the need to change the current 

legislative framework on trade contracts and agreements. The Law Commission’s work on the matter is well-placed 

and the proposals for changing the legislative framework to make it more accessible to electronic agreements are a 

matter of the utmost importance. DocuSign wishes to provide general comments in response to question (1) of the 

consultation but offers its experience operating and being recognized in 180 jurisdictions worldwide to inform the 

Law Commission’s work. 

 

Disadvantages of Physical Systems of Agreement 

The proposal for updating the law on trade documents comes at an opportune moment. The COVID-19 Pandemic 

has shown the need to move aspects of day-to-day business into the digital sphere. Furthermore, the economic 

recovery, which is already taking place, will strengthen international ties through accelerating and encouraging 

trade. As a result of these two connected issues, the use of electronic trade agreements should be encouraged 

through favourable regulatory frameworks. 

 
The costs and risks associated with legacy systems of agreement are numerous. The physical contract lifecycle often 

requires large numbers of persons; can take long periods of time to negotiate and secure approvals; is prone to 

version control difficulties; and can leave key documents inaccessible to a party at a key moment. All of these dangers 

may constitute financial and reputational losses to business, especially when other fields of the economy are using 

newer and safer electronic methods to prepare, sign and manage contracts and agreements. This is true to all areas 

of modern business, including international trade. SMEs may specifically benefit from newer, electronic systems as 

they may not have established relationships for physical contract providers or the resources to take substantive 

international travel to sign and verify each physical agreement. 

 

Need for Electronic Alternatives and Reform 

The electronic contract system allows the mitigation of the risks associated with classic physical systems, as well as 

the issues with electronic forms of trade agreements conceptualised in the consultation, especially the aspect of 

‘possessing’ the electronic document by one party through the independent existence of the agreement or contract. 
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Moreover, the system ensures all the attributes needed for international trade agreements better than the classic, 

physical system. 

 

As early as in the draft phase, electronic contract systems allow multiple parties to review, redline, and collaborate 

on the draft agreement, so the deliberations are tracked and the agreement is versioned in an auditable way. 

Afterwards, the agreement is routed to multiple parties with different roles, like reviewers, approvers, and signers. 

This is done in a way that allows parties to thoroughly monitor and track who has signed the agreement. 

Furthermore, there is assurance that each signer may be identified and/or verified with a method appropriate to the 

agreement type and regional laws, from a simple email authentication to the signer’s presenting an official document 

via video conference. 

 
Once the contract has been signed by all parties, the systems safeguard agreements securely in a centralised place 

or maintain centralised access to agreements that reside across different repositories. This system also provides an 

auditable data trail and advanced reporting capabilities, such as reports on risks associated with the specific 

agreement and/or contract. As the Law Commission notices, electronic documents offer increased security and 

privacy for parties in possession of the aforementioned agreements than physical papers, while simultaneously being 

more environmentally friendly, through mitigating the need for large amounts of paper and their transportation. 

 

A primary use case of such electronic systems is increasingly managing the authentic version of a contract and 

indicating possession. An example of how these applications work are electronic vaulting systems, which allow 

companies to manage the authoritative copy of a contract throughout its lifecycle. The case of eVault applications 

therefore indicates how electronic contract systems may ensure possession as much as physical documents. 

Moreover, all aspects regarding transfers of assignment and location of the documents are easily handled, promising 

a substantial increase in productivity. 

 

Electronic vaulting has worked in different jurisdictions, such as in the United States, for some time now and have 

proved that they, and electronic contract systems in general, provide legal and practical assurance for trade. The 

Uniform Commercial Code (which applies across most U.S. states) adopts a concept of ‘control’ where a single 

authoritative version of a document exists1– effectively creating an electronic version of chattel. 

 
 

1 Specified in six criteria, including that the document exists in a unique, identifiable, non-altered format, or that 
alterations can be established as authorised and authoritative among the parties concerned. 
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The Law Commission’s action in proposing changes to the current legislative framework regarding electronic trade 

documents is highly needed to keep up with the changing global environment. Electronic documents provide safer 

and more efficient alternatives to classic physical versions, at much lower costs. DocuSign strongly agrees with the 

proposal for drafting a bill to amend the law. 
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Response ID ANON-MM96-R4AG-Q

Submitted to Law Commission consultation on electronic trade documents
Submitted on 2021-06-30 21:30:49

About you

What is your name?

Name:
David Gibbs-Kneller

What is the name of your organisation?

Enter the name of your organisation:

University of East Anglia

Are you responding to this consultation in a personal capacity or on behalf of your organisation?

Personal response

If other, please state::

What is your email address?

Email:

What is your telephone number?

Telephone number:

If you want the information that you provide in response to this consultation to be treated as confidential, please explain to us why you regard
the information as confidential. As explained in our privacy notice, we will take full account of your explanation but cannot give an assurance
that confidentiality can be maintained in all circumstances.

If you want the information that you provide in response to this consultation to be treated as confidential, please explain to us why you regard the
information as confidential. As explained in our privacy notice, we will take full account of your explanation but cannot give an assurance that
confidentiality can be maintained in all circumstances. :

Chapter 2: The nature of the problem

Consultation Question 1: We invite consultees’ views on the advantages and disadvantages associated with using private contractual
frameworks to facilitate the use of electronic trade documents, compared with using electronic documents recognised in law as being
equivalent to paper documents.

Please share your views below::

n/a

Chapter 3: The law and practice of trade documents

Consultation Question 2:

Yes

Please expand on your answer:

Consultation Question 3: We provisionally propose that sea waybills and air waybills need not and should not be included. Do consultees
agree?

Other

Please expand on your answer:

undecided
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Consultation Question 4: We provisionally propose that bearer bonds and other documents of title including banker's drafts, certificates of
deposit payable to bearer, bearer scrip certificates exchangeable for shares, mate's receipts, traveller's cheques, and dividend warrants need
not and should not be included. Do consultees agree?

Other

Please expand on your answer:

undecided

Consultation Question 5: We provisionally propose that the Secretary of State should have the power to add, remove, or amend an entry in
the list of documents described in Consultation Question 1 by regulations made by statutory instrument. Do consultees agree?

Yes

Please expand on your answer:

Fairly standard to do so.

Consultation Question 6: We provisionally propose that the group of documents covered by our proposed reforms should be referred to as
"trade documents" in the draft Bill. Do consultees agree? If not, what alternative label would consultees propose, and why?

Yes

Please expand on your answer:

Consultation Question 7: We provisionally propose that each individual trade document in the draft Bill need not and should not be defined.
Do consultees agree? If not, please give reasons.

Other

Please expand on your answer:

Undecided, but a partial definition, similar to directors duties in the Companies Act 2006, ss170-177 may be useful to identify that their meaning is
understood in the traditional sense but can continue to evolve to new situations.

Consultation Question 8: We provisionally propose to include ship’s delivery orders and warehouse receipts in our list of trade documents,
without an express restriction to those that have been made out to order. Do consultees consider that this will cause problems? Please
explain why.

No

Please expand on your answer:

Chapter 5: Possessing electronic trade documents

Consultation Question 9: We provisionally propose that bare legal rights should be excluded from the scope of our proposals for the
possession of electronic trade documents. Do consultees agree?

Yes

Please expand on your answer:

Consultation Question 10: We provisionally propose that, in order for an electronic trade document to be capable of possession, the nature of
the document must not support concurrent control by multiple parties at one time. Do consultees agree?

Yes

Please expand on your answer:

Consultation Question 11:

Yes

Please expand on your answer:

Consultation Question 12: We provisionally propose that, in order for an electronic trade document to be capable of possession, “the system”
on which the document is held must ensure that no more than one person can control the document at any one time. Do consultees agree?

Yes
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Please expand on your answer:

Consultation Question 13: We invite consultees’ views on whether there could be a situation in which multiple parties could have equal claim
to “possession” of an electronic trade document in such a way that they would not be “one person” for the purposes of the law.

No

Please expand on your answer:

Consultation Question 14: We provisionally propose that, in order for an electronic document to be capable of possession, transfer of the
document must transfer control of the document to the transferee, and the transferor must lose control of it as a consequence. Do consultees
agree?

Yes

Please expand on your answer:

Consultation Question 15: We invite consultees’ views on how existing systems, or those in development, ensure that the transferor of an
electronic document can no longer control the document after it is transferred.

Please expand on your answer:

Consultation Question 16: We invite consultees’ views on whether the ability to retain a copy of an electronic trade document after transfer or
other disposal of the electronic trade document could lead to problems in practice.

Not Answered

Please expand on your answer:

Consultation Question 17: We invite consultees’ views on whether the possessibility of electronic trade documents should depend on any
other factors or criteria. If so, please explain the reasons for your additional criteria.

Not Answered

Please expand on your answer:

Consultation Question 18:

Yes

Please expand on your answer:

Consultation Question 19: We provisionally propose that there is no need to make explicit in legislation that the requirement of intention to
possess applies to electronic trade documents. Do consultees agree?

Yes

Please expand on your answer:

Consultation Question 20: We invite consultees’ views on what circumstances there could be a debate about which of one or more parties is in
possession of an electronic trade document held on a system of the type envisaged by our proposals.

Please expand on your answer:

Chapter 6: Using electronic trade documents

Consultation Question 21: We provisionally propose that electronic trade documents should not be subject to an explicit statutory
requirement for integrity. Do consultees agree?

Not Answered

Please give reasons for your answer::

Consultation Question 22: We provisionally propose not to impose an express statutory reliability requirement. Do consultees agree? Please
give reasons.

Not Answered

Please give reasons for your answer: :

(1) When should a party be required to prove that their electronic document is reliable?:
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(2) Do consultees think our proposals should include an accreditation process? If so, in what form?:

Consultation Question 23: We provisionally propose that there should be a statutory requirement that electronic trade documents must
contain the same information as would be required to be contained in a paper equivalent. Do consultees agree?

Yes

Please give reasons for your answer::

There does not appear to be a compelling reason why not, it would ensure consistency rather than an artificial division that would exist between paper
and electronic documents, ensure reasonable expectations are maintained, reduce the potential for disputes, and make the process of switching to
electronic documents more seamless.

Consultation Question 24: We do not consider there to be a need to introduce an express statutory provision on writing in electronic trade
documents, because the law already considers electronic displays to be capable of constituting “writing”. Do consultees agree? Please give
reasons.

Yes

Please give reasons for your answer::

Consultation Question 25: We do not consider there to be a need to introduce an express statutory provision on signing electronic trade
documents. Do consultees agree? Please give reasons.

Yes

Please give reasons for your answer::

Consultation Question 26: We do not consider there to be a need to introduce an express statutory provision on the accessibility of
information contained in electronic documents. Do consultees agree? Please give reasons.

Yes

Please give reasons for your answer::

Consultation Question 27: We provisionally propose that legislation should explicitly allow for indorsement of electronic documents. Do
consultees agree? Please give reasons.

Yes

Please give reasons for your answer::

Consultation Question 28: We seek consultees’ views on whether there is any need for electronic trade documents to be capable of being
issued in sets.

We seek consultees’ views on whether there is any need for electronic trade documents to be capable of being issued in sets.:

Consultation Question 29: We provisionally propose that no further provision is required in legislation to address the following in respect of
electronic trade documents:

We provisionally propose that no further provision is required in legislation to address the following in respect of electronic trade documents: (1) timing
of delivery; (2) timing of transfer; (3) rejection; and (4) amendment. Do consultees agree?:

Yes.

Consultation Question 30: We seek consultees’ views on how amendment or rectification of an electronic trade document is achieved under
existing systems and those in development.

We seek consultees’ views on how amendment or rectification of an electronic trade document is achieved under existing systems and those in
development.:

Consultation Question 31: We seek consultees’ views on whether the phrase “so far as practicable” should be included in clause 2(2)(c).

No, it should not be included.

If yes, please give examples where such a qualification would be required.:

Consultation Question 32: We seek consultees’ views on what security interests are typically taken over trade documents at the moment.

We seek consultees’ views on what security interests are typically taken over trade documents at the moment.:
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Consultation Question 33: We provisionally propose that an electronic trade document should be capable of being the subject of possessory
concepts including bailment, conversion, pledges, and liens, and that this should be provided for in legislation. Do consultees?

Conversion, Pledge, Lien, Other possessory concepts

Please give reasons for your answer::

All these will and should apply if an EDT is capable of being possessed. However, references to 'bailment' should be abandoned. The points below are
sketched and form part of a working paper. They may not be directly relevant to the proposal to recognise EDTs as subject to possessory interests, other
than to acknowledge that bailments should not apply to them because bailment is not a legal relationship the law should continue to recognise. It has no
place in modern private law, neither as an aspect of the law of property, the law of obligations, or as a unique conceptual category of law.

The explanations given for the existence of bailment adopt a purely formal taxonomy. This description is unhelpful as it lacks prescriptive force. Legal
rights cannot be sustained purely on the basis that they do not fit into other legal categories. If a voluntary assumption of responsibility for another's
property is to give rise to unique rights then there must be clear, rational reasons for those rules. Autonomous unjust enrichment would not have
survived for very long if all we had to say about it was that it does not fit within contract law. Yet the key authorities provide no rational reasons for the
existence of independent rights in bailment. The opening page of Palmer is evidence of what appears to be an open secret that bailments are purely
there to avoid rules of contract and tort that a judge finds unfavourable. Treitel made a similar quip that bailment is simply code for avoiding contract.
These semantic tricks are a threat to the rule of law and legal certainty. We cannot avoid conceptual rules simply because the category label changes
name. There is nothing special about a bailment that requires us to treat it differently than other types of relationships. Like cases have ceased to be
treated alike and we have ceded rational decision making to private intuition.

For example, what is special about a bailment that means non-contracting parties can be bound to terms of contract the bailment is performed on? Any
undergraduate student would be able to spot the stark contradiction with that rule in bailment and what they are taught in contract law. Looking at the
reasons for bailment on terms it is immediately apparent that the rule was introduced simply to avoid contractual rules of privity. Lord Denning, noted for
his dislike of privity, sketched the rule on unstable foundations. He proposed the rule was based on consent yet aligned the rule with the law of property.
He seemingly forgot that new types of property rights cannot be created by consent alone. He tried to reason it by analogy with the common law lien,
ignoring the fact the common law lien is a property right that arises via the operation of law, unlike contractual terms that are personal rights that do
arise via consent but are not binding on third parties. He erroneously cited Elder, Dempster for the rule, despite the House of Lords in Scruttons pointing
out what the ratio of that case was and it was not bailment on terms. Finally, he asserted that it would be "strange" if the terms were of no avail to a
bailee against a non-contracting bailor. The only thing strange about this is Lord Denning holding the terms were binding. It is not strange, it is the law.
Contractual terms are not enforceable against third parties, nor are they a property right.

The only explanation for such a rule then is that it is unique to the law of bailments as its own conceptual category. The problem here though is it is still a
threat to the rule of law. If there is no prescriptive force to sustain independent rights, then the rules are simply being utilised to avoid other conceptual
rules. It is more semantic tricks. We cannot have a rational system of law whereby one category says something can't be done and the other says it can
be. The two are dealing with the same problem and will wipe each other out if there is nothing to contain them.

This means that the draft bill could be expanded to deal with the transfer of personal obligations rather than trying to rely on bailment or even himalaya
clauses. This is particularly pressing in warehouse receipts. The consultation suggests the transferee may be subject to the terms of the warehouse
receipt because of bailment on terms but this should not be possible. If a warehouse stores goods on terms and the property is transferred, the
warehouse acknowledging that they hold it for the transferee will only mean constructive possession passes to the transferee. It does not mean the
transferee is subject to the personal terms because they are not privy to them.

The issue for EDTs is that if there is a focus on bailments, it can turn attention away from the issues of the conceptual categories of law that matter to
EDTs. If an EDT is capable of being possessed then it is governed by the law of property. Thus, the person who controls the EDT their possessory rights
will be determined by its rules and not the law of bailment. Attention needs to be focused on what the consequences will be to making documents
electronic. Lessons can be learnt from securities law where rules on notice and estoppel apply differently to the paper equivalent.

Consultation Question 34: We provisionally propose that existing rules and practices can accommodate the discharge, surrender or
accomplishment of electronic trade documents, and that no specific legislative provision is needed. Do consultees agree?

Yes

Please give reasons for your answer::

Consultation Question 35: We provisionally propose that provision should be made to allow for a change of medium for trade documents
from electronic to paper, or from paper to electronic. Do consultees agree?

Other

Please give reasons for your answer::

Paper to electronic only should be the aim to reduce the reliance on paper.

Consultation Question 36: We seek consultees’ views on whether the draft Bill should contain a requirement that the issuer of a trade
document must allow the person in possession to change the document’s medium.

Yes
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Please give reasons for your answer::

Consultation Question 37: We seek consultees’ views on whether the electronic trade documents that satisfy the requirements of our draft Bill
will also satisfy the requirements of the MLETR.

Not Answered

To the extent that consultees consider our provisional proposals to be incompatible with the MLETR or other international approaches, please explain
this and the consequences to which it could give rise.:

Consultation Question 38: We provisionally propose that the Law Commission should consider the private international law aspects of digital
assets, including electronic trade documents, as part of a separate project. Do consultees agree?

No, it should be part of the electronic trade documents project.

Please give reasons for your answer::

Consultation Question 39: We provisionally propose that the word “issue” describes the process by which a trade document (where relevant)
becomes a document of title. Do consultees agree?

Yes

Please give reasons for your answer::

Consultation Question 40: We provisionally propose that the change of medium of a trade document issued before the Act comes into force
should not be permitted. Do consultees agree?

Yes

Please give reasons for your answer::

Consultation Question 41: We provisionally propose that our proposals do not create any additional risk that documents which are not
intended to be documentary intangibles will become so by virtue of the draft Bill. Do consultees agree?

Yes

Please give reasons for your answer::

Chapter 7: Assessing the impact of reform

Consultation Question 42: We seek consultees’ views on what, in their experience, is the average number of paper documents required in a
single trade transaction, compared to our current assumption of 40.

Please expand on your answer:

Consultation Question 43: We seek consultees' views on whether our estimate of the global total number of paper trade documents used in
container shipping is accurate.

Please expand on your answer:

Consultation Question 44: We seek consultees’ views on whether the average number of documents required in a trade transaction varies
between sectors. If so, please give details.

Not Answered

Please expand on your answer:

Consultation Question 45: We seek consultees’ views, if they are able to give an estimate, on the percentage of trade and shipping
documentation which is under the law of England and Wales.

Please expand on your answer:

Consultation Question 46: We seek consultees' views on how quickly the industry would move to electronic trade documents if these
provisional proposals came into force in 2022.

Please expand on your answer:

Please expand on your answer:
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Consultation Question 47: We seek consultees’ views on how much money, or what percentage of the cost of a transaction, do consultees
estimate could be saved per transaction by transitioning to electronic documents.

Please expand on your answer:

Consultation Question 48: We seek consultees’ views on the efficiency gains of a transition to electronic trade documents. Please provide
evidence or data if possible.

Please expand on your answer:

Consultation Question 49: We provisionally propose that electronic trade documents will reduce the risk of fraud compared to paper trade
documents. Do consultees agree?

Other

Please expand on your answer:

Impossible to tell. In the short term, one would expect the answer to be yes, but as IT skills become more common and technology develops the
difference may evaporate in the long term.

Consultation Question 50: We provisionally propose that electronic trade documents will enhance the transparency of supply chains. Do
consultees agree? Please provide examples or evidence if possible.

Not Answered

Please expand on your answer:

Consultation Question 51: We provisionally propose that there will be environmental benefits from a transition to electronic trade documents.
Do consultees agree? Please provide examples or data if possible.

Not Answered

Please expand on your answer:

Consultation Question 52: We seek consultees' views on what impact is foreseen for ultimate end-users of goods. Please provide quantitative
evidence if possible.

Please expand on your answer:

Consultation Question 53: We seek consultees’ views on if there are any potential positive impacts of our proposals that have not been
identified above.

Not Answered

Please expand on your answer:

Consultation Question 54: We seek consultees’ views on whether it is anticipated that transition costs will be a brake on the uptake of
electronic trade documents.

No

Please expand on your answer:

Consultation Question 55: We seek consultees’ views on factors that may affect the willingness of financers of trade transactions to adopt
electronic trade documents.

Please expand on your answer:

Consultation Question 56: We seek consultees' views on the average energy consumption per transaction for proposed electronic trade
document platforms.

Please expand on your answer:

Consultation Question 57: We seek consultees’ views on how the energy consumption of DLT can be minimised.

Please expand on your answer:

Consultation Question 58: We seek consultees’ views on whether there are any other potential negative impacts of our proposals that have
not been identified above.

Not Answered
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Please expand on your answer:
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Enclosed Responses to Law Commission Consultation Paper No.254 - Digital Assets: Electronic 

Trade Documents 

 

Consultation Question 2. 

We provisionally propose that our reforms cover only the following categories of document: 

(1) bills of exchange; 

(2) promissory notes; 

(3) bills of lading; 

(4) ship’s delivery orders; 

(5) warehouse receipts; 

(6) marine insurance policies; and 

(7) cargo insurance certificates. 

Do consultees agree? 

If not, we invite consultees to suggest categories of document that should be added to or removed 

from this list, and to explain why. 

Response: Although the documents on this list could all be put into a transferable form; the legal 

nature varies and not all of them would need to satisfy the legal requirement of possession in order to 

claim performance or rights evidenced in them. Bills of exchange, promissory notes and bills of lading 

are truly documentary intangibles, as the rights to claim the sum or the goods would be automatically 

transferred with the documents. However, ship’s delivery order and arguably warehouse receipts 

which are not traditionally recognised as a document of title at common law would not have the same 

effect, as attornment is needed from the carrier or the warehouse keeper. Transferring marine 

insurance policies and cargo insurance certificates are based on the notion of assignment, which 

assigns the rights and obligations under the insurance contract to the third party. This mechanism 

which is based on things in action is different from the rationale of documentary intangibles which is 

based on things in possession. Therefore, for the purpose of removing the existing hurdle in 

recognising possession, it is suggested to remove insurance documents, keep the top three 

documentary intangibles while leave the options open for other documents.  

 

Consultation Question 3. 

We provisionally propose that sea waybills and air waybills need not and should not be included. Do 

consultees agree? 

Response: It depends on the purpose that this reform aims to achieve. If this reform only aims to 

expand the concept of possession to facilitate the use of electronic bills of exchange and bills of 

lading, it is not necessary to include waybills. However, part of the consultation paper has mentioned 

the purpose of the reform is to give legal recognition to electronic trade documents and make them 

functionally equivalent to their paper counterparties. If that is the main aim, recognising electronic 

waybills would also be necessary given their wide use in international trade. Cl.2(1) of the draft bill 
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stipulates that ‘the person who has control of an electronic trade document is the person who has 

possession of it for the purpose of any statutory provision or rule of law’. If sea waybills are excluded, 

the consignee under an electronic sea waybill would not be able to benefit from the statutory provision 

of COGSA 1992 and therefore acquire the title to sue the carrier under the carriage contract. This can 

also cause a potential problem for straight bills of lading, which have been treated as sea waybills 

under COGSA 1992. The legal discrimination caused by exclusion of waybills is probably not the 

desire of the Law Commission and it may cause confusion in using different types of electronic 

documents in practice.  

 

Consultation Question 4. 

We provisionally propose that bearer bonds and other documents of title including banker’s drafts, 

certificates of deposit payable to bearer, bearer scrip certificates exchangeable for shares, mate’s 

receipts, traveller’s cheques, and dividend warrants need not and should not be included. Do 

consultees agree? 

Response: Although the listed documents above are not commonly used in international trade and 

finance, it is still suggested not to restrict their potential of digitalisation from the legal perspective. 

For example, mate’s receipt could be used in certain circumstances as a transfer document of title if 

intended so (Kum v Wah Tat Bank [1971] 1 Lloyd’s Rep 439). It is not necessary for the Bill to 

provide an exhaustive list of transferable documents. As long as the criteria for electronic documents 

in the Bill are met and the substantive law recognises their paper counterparty as a document of title 

to transfer constructive possession of goods or monetary commitments, they should fall into the scope 

of this Bill. The explanatory note for the Bill can certainly provide an indicative list of documents to 

guide the practice.  

 

Consultation Question 5. 

We provisionally propose that the Secretary of State should have the power to add, remove, or amend 

an entry in the list of documents described in Consultation Question 1 by regulations made by 

statutory instrument. Do consultees agree? 

Response: This is sound in principle, to provide flexibility and make a future-proof Act. However, in 

reality, it could be difficult for the Secretary of State to add, remove or amend the list of documents 

and certainly, delays would involve, e.g. implementing electronic documentation under COGSA 1992 

s.1(5). Therefore, it is strongly suggested that instead of providing a complete list of documents for 

now, the draft Bill should only set up the criteria for the qualifying documents and leave the options 

open for party’s autonomy and judicial interpretations where need to.   

 

Consultation Question 6. 

We provisionally propose that the group of documents covered by our proposed reforms should be 

referred to as “trade documents” in the draft Bill. Do consultees agree? If not, what alternative label 

would consultees propose, and why? 
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Response: With respect, we disagree. The group of documents covered by the proposed reforms does 

not fit squarely into the scope of “trade documents”. As recognised in the consultation paper, the 

proposed list covers finance documents, such as bills of exchange, which are not necessarily used in 

trade. The same as insurance documents. However, other common trade documents, such as 

commercial invoices, certificates of inspection, and certificates of origin etc., are not included in this 

draft Bill. Therefore, the title “trade documents” mismatches with the coverage of the Bill.  

“Transferable document or instrument”, the same with MLETR and Singapore Act, can be an option 

as an alternative label.  “Transferable document or instrument”, different from the legal wording 

“document of title” or “documentary intangible”, is a descriptive term to the feature of transferability, 

which has been commonly accepted and widely used in practice. Therefore, respectably, we disagree 

with the statement in para.3.92 of the Consultation Paper and think this label fits the coverage better 

than “trade documents”.  

Definition is however needed for “transferable documents” in the draft Bill if this option is adopted, 

and consideration should be given to its potential reconciliation with straight bills of lading. In our 

opinion, the inclusion of straight bills of lading is not necessarily in conflict with the label of 

“transferable document”. According to Lord Steyn at [46] in The Rafaela S [2005] 1 Lloyd’s Rep 

359, ‘except for the fact that a straight bill of lading is only transferable to a named consignee and 

not generally, a straight bill of lading shares all the principal characteristics of a bill of lading as 

already described.’ It supports the idea that under English law a straight bill of lading as a document 

of title can be transferred once to the named consignee only, distinguishing from a sea waybill which 

never being a document of title. The Singaporean Courts appear holding the same position if not more 

advanced (See Voss v. APL Co. Pte. Limited [2002] 2 Lloyd’s Rep. 707). Therefore, it can be 

explained that the label of “transferable document” would not necessarily cause a conflict with the 

substantive law in England and Wales, which recognises that a straight bill of lading can be 

transferred, albeit once.  

 

Consultation Question 8. 

We provisionally propose to include ship’s delivery orders and warehouse receipts in our list of trade 

documents, without an express restriction to those that have been made out to order. Do consultees 

consider that this will cause problems? Please explain why. 

Response: This problem would not arise if the label “transferable documents” was adopted, which 

means documents that are not in a transferrable form would be excluded straightaway (except for 

straight bills of lading which are legally recognised to transfer once as a document of title).  

The legal standing point of including ship’s delivery orders and warehouse receipts in the proposed 

law reform for possession is however worth investigating. As neither of the documents is a document 

of title at common law, simply handing over the document will not transfer constructive possession 

of the goods. Therefore, the possessory right is only to the physical document, rather than the goods, 

unless the carrier or the warehouse keeper has attorned. In the same vein, expanding the concept of 

possession to the electronic records is for transferring the records only, rather than any legal rights 

associated with those records. It does not seem that the Law Commission is proposing to change or 

expand the recognition of document of title at common law, as the Consultation Paper has emphasised 
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more than once that the reform is to be aligned with the paper documents recognised under the 

existing legal framework. Hence, while the reform may avoid the steps of novation and attornment 

for transferring electronic bills of lading, the same would not be true for “to order” ship’s delivery 

orders, at least in principle. Regrettably, law and practice can be quite differentiated in this area, and 

even the courts sometimes blur the boundary of recognising documentary intangibles due to the 

practical use of certain documents (e.g. Waren Import Gesellschaft Krohn & Co v Internationale 

Graanhandel Thegra NV [1975] 1 Lloyd’s Rep 146). Nevertheless, it is key to clarify the legal 

position on ship’s delivery orders and warehouse receipts and recognise that the expansion of 

possession in electronic records would not necessarily bypass attornment.  

 

Consultation Question 9. 

We provisionally propose that bare legal rights should be excluded from the scope of our proposals 

for the possession of electronic trade documents. Do consultees agree? 

Response: This proposal does not well fit with the list of “trade documents” in cl.1(2) of the draft 

Bill. Bills of exchange, promissory notes and bills of lading are truly documentary intangibles, but 

all the rest of documents on the list are arguable as some further steps such as assignment or 

attornment may be required to transfer the obligation evidenced in the documents. For example, it is 

in question whether possession of an insurance certificate is decisive in making an insurance claim. 

The insurance certificate itself is not a documentary intangible which embodies an obligation. It only 

signifies things in action - bare legal rights under the insurance contract. If the bare legal rights are 

excluded from the scope of the proposal, it is also difficult to understand how COGSA 1992 (dealing 

with contractual rights of suit instead of possessory rights) could be replanted in the electronic setting. 

 

Consultation Question 10. 

We provisionally propose that, in order for an electronic trade document to be capable of possession, 

the nature of the document must not support concurrent control by multiple parties at one time. Do 

consultees agree? 

Response: It is understood that the Bill aims to provide a sole control of electronic documents. 

However, paper documents have not been set for a sole control. For example, bill of lading may be 

issued in a set of three originals. If the three originals are separately transferred to more than one 

party, it is the circumstance that multiple parties are concurrently holding the same document. If one 

holder presents a bill of lading to the carrier for delivery of goods, the other originals of the bill of 

lading become spent, deprived them from being a document of title except special circumstances in 

Carriage of Goods by Sea Act 1992, section 2(2). Neither the common law nor the statutes deny the 

concurrent holding of paper bills of lading by multiple parties. There is no reason to deny so for 

electronic bills of lading. Multiple holders of one set of bills of lading may result in fraudulent risks 

in transactions, but they are commercial risks, not the risk that law was supposed to intervene (See 

Sanders Brothers v Maclean & Co (1883) 11 QBD 327). If the Bill aims to provide an equivalent 

concept to paper trade documents, there is no reason to deny concurrent control by multiple parties 

at one time.  
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Consultation Question 11. 

We provisionally propose that “control” should be defined as the ability (as a matter of fact) to: 

(1) use; and 

(2) transfer or otherwise dispose of an electronic trade document. Do consultees agree? 

Response: It is a common sense that when a person has possession of a document, he/she can use, 

transfer or dispose it, no matter if it is in paper form or in electronic form. The purpose of the Bill is 

‘for trade documents in electronic form to have the same effect as trade documents in paper form’. 

Therefore, the Bill should focus on the legal effect, instead of creating a new concept of “control” 

which is not helpful for reaching the purpose. 

Furthermore, it is not necessary to regulate how to transfer electronic documents in cl. 2(2) of the 

draft Bill. If it is so regulated, when the transfer of an electronic document does not comply with the 

concept of transfer in cl. 2(2) (a), what is the legal consequence? For example, the consignee of a 

straight bill of lading received an electronic bill of lading transferred from the shipper. He can use it 

for delivery of goods, but he cannot transfer it further because a straight bill is not transferable to 

third parties and therefore the consignee has no “control” of it. Thus, there is no transfer of possession 

under cl. 2(2) (a) of the draft Bill because the consignee does not gain the control of it (due to the 

lack of transfer under the concept of control defined in cl. 1(4)). Unless the Bill is not intent to apply 

to a straight bill of lading (however a bill of lading is included in trade documents), the provisions of 

the Bill are not well drafted for a straight bill of lading in electronic form.    

It might be argued that control means “use” and “otherwise dispose” of an electronic straight bill of 

lading. However, it is unknown what “dispose” exactly means. The word “dispose” literately means 

“get rid of”, so an electronic straight bill of lading may be used or destroyed. However, it does not 

make sense for regulating the destiny of an electronic document. For paper documents, e.g. paper bill 

of lading, neither the common law nor the statutes regulate what happens next to the bill of lading 

after surrender for delivery of goods. It seems unnecessary to regulate control in terms of dispose of 

an electronic document. 

 

Consultation Question 12. 

We provisionally propose that, in order for an electronic trade document to be capable of possession, 

“the system” on which the document is held must ensure that no more than one person can control 

the document at any one time. Do consultees agree? 

Response: Cl. 1(3) (c) of the draft Bill provides that “a system” will secure the “control”. However, 

it is not explained what “a system” means. For “no more than one person” requirement, see response 

to Question 10 above. Whether more than one electronic document will be issued and whether more 

than one party will hold the document are matters of business in practice. There is no reason to forbid 

any kind of business. If this becomes a mandatory requirement of a system, a question arises whether 

the Bill will not apply to an electronic bill of lading in a system in which more than one person can 

control it.  
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Consultation Question 13. 

We invite consultees’ views on whether there could be a situation in which multiple parties could 

have equal claim to “possession” of an electronic trade document in such a way that they would not 

be “one person” for the purposes of the law. 

Response: For example, a set of (three originals) of electronic bill of lading are issued from the carrier 

to shipper. The shipper can reserve one original, transfers another original to the consignee and 

pledges the third one to a bank. This situation is not common but happening in paper bills of lading 

practice. 

 

Consultation Question 18. 

We provisionally propose that: 

(1) the person who is able to control an electronic trade document is the person in possession of it; 

and 

(2) possession of an electronic trade document is transferred from one person to another when the 

transferee gains control of that electronic trade document. 

Do consultees agree? If not, please explain why not. 

Response: Cl. 2(1) of the draft Bill provides that ‘The person who has control of an electronic trade 

document is the person who has possession of it …’ It seems that cl. 1(4) is prepared for the solution 

to the “possession” of “electronic document”. If so, such a purpose should be clarified in cl. 1(4).  

More importantly, a question arises whether we need such concept of “possession” of “electronic 

document”. The key point in the Bill is to have “the same effect” and the effect is on use, transfer and 

dispose of paper documents. What we need is to recognise the legal effect of use, transfer and dispose 

of “electronic document” as the same effect of those of paper documents. Why do we need to create 

the concept of “control” and then satisfy the concept of “possession”? 

 

Consultation Question 27. 

We provisionally propose that legislation should explicitly allow for indorsement of electronic 

documents. Do consultees agree? Please give reasons. 

Response: It is good to recognise the same legal effect of the indorsement of electronic documents in 

cl. 2(2)(b) of the draft Bill. It could be better to apply this approach to all other issues of electronic 

documents. However, the Bill has not done so. But it uses “anything else” in cl. 2(2)(c) to include 

everything. However, it is unknown what the anything else could be. By reading the consultation 

paper, it was understood that anything else aims to include e.g., bailment, conversion, pledge and 

lien. But without reading the full paper, it is not clear what “anything else” refers to.  

Logically, “anything else” should be something similar to “transfer” and “indorsement” of 

documents. It is unknown why “transfer” and “indorsement” are not such kind of “anything”? Is 

“anything” not wide enough to include “transfer” and “indorsement”? If not, why “transfer” and 

“indorsement” are so special and what the difference is of the legal effect between “anything” and 

“transfer” and “indorsement”? 
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Consultation Question 28. 

We seek consultees’ views on whether there is any need for electronic trade documents to be capable 

of being issued in sets. 

Response: There is no such need in theory. But there is no guarantee that it will not happen in practice. 

See response to Questions 10 and 13. 

 

Consultation Question 33. 

We provisionally propose that an electronic trade document should be capable of being the subject of 

possessory concepts including bailment, conversion, pledges, and liens, and that this should be 

provided for in legislation. Do consultees agree? 

Response: Agree. But such a purpose should be clarified in the Bill, instead of using “anything else” 

to imply such a purpose. Cl. 2(2) deals with transfer, indorsement and anything else of electronic 

documents. However, those are different from possession in a strict sense (see cl. 2). Therefore, the 

provisions in cl. 2(2) should not be made “accordingly”, but “in particular: … (c) bailment, 

conversion, pledges, and liens in relation to…” 

 

Consultation Question 35. 

We provisionally propose that provision should be made to allow for a change of medium for trade 

documents from electronic to paper, or from paper to electronic. Do consultees agree? 

Response: If a law just allows person to do something, it must be asked why we need such law. Cl. 3 

of the draft Bill stipulates ‘…may be replaced… may be replaced…’. It is such a circumstance we 

must ask the purpose of the provision. If the point is to qualify such replacement by adding ‘if the 

replacement document contains a statement that it is a replacement document’, it must be asked again 

why there is such a qualification. A further question is what the legal consequence is if a replacement 

does not contain such a statement.  

Cl. 3(2) provides that ‘the original document ceases to have effect’ when it is replaced. However, it 

must be noted that paper documents may be issued in a set, e.g. 3 originals of bills of lading. It is 

unknown how a set of documents can be replaced.  Does ‘the original document’ mean all originals 

or one of the originals can be replaced. If it is the latter case, the other originals are still valid 

documents representing rights and liabilities. This is not solved by cl. 3. 

 

Consultation Question 40. 

We provisionally propose that the change of medium of a trade document issued before the Act comes 

into force should not be permitted. Do consultees agree? 

Response: Cl. 6(3) of the draft Bill provides that ‘a document issued before the day on which this Act 

comes into force … may not be replaced under section 3.’ A question is why “may not”. If it were 

replaced by parties, is it null and void? 
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Consultation Question 41. 

We provisionally propose that our proposals do not create any additional risk that documents which 

are not intended to be documentary intangibles will become so by virtue of the draft Bill. Do 

consultees agree? 

Response: Afraid not. As mentioned in Questions 2 & 8 above, the proposed list of “trade documents” 

in the draft Bill mixes the documents being truly documentary intangibles in law with those only 

evidencing the underlying contractual or potential proprietary rights together. Moreover, the 

emphasis on possession and transfer in the draft Bill provides the impression that it is crucial to 

possess those documents in order to transfer or claim goods, sum of money or even underlying 

contractual rights. Equally, it is prone to misconceive that transfer of the listed documents would 

automatically pass the constrictive possession of the goods or the rights of claim. The current draft 

Bill arguably exaggerates the role of the documents and blurs the boundary between the truly 

documentary intangibles in law and the others, which would create additional risk in legal recognition 

to different types of documents.    

 

Consultation Question 55. 

We seek consultees’ views on factors that may affect the willingness of financers of trade transactions 

to adopt electronic trade documents. 

Response: The uncertainty in law which is not completely solved by the Bill may affect the adoption 

of electronic trade documents, namely the legal recognition of electronic documents, e.g. their 

applications in COGSA 1992 and COGSA 1971. 

Cl. 2(1) states that the purpose of possession of electronic documents is ‘for the purposes of any 

statutory provision or rule of law.’ The questions are what “the purposes” are and what “any statutory 

provision or rule of law” is? It is explained in cl. 2(3) that statutory provision means provisions under 

any Act. But what does any Act refer here? Cl. 4 specifies the Bills of Exchange Act 1882. Why not 

other statutes, e.g. Carriage of Goods by Sea Act 1992 which also requires amendment for the 

purpose. Maybe cl. 2(1) aims to say if any statute requires that a certain legal effect is based on 

possession of a paper document, then the requirement is satisfied when the electronic document is 

possessed by “control”. However, the draft provisions have not appropriately expressed for such 

purposes. 
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information as confidential. As explained in our privacy notice, we will take full account of your explanation but cannot give an assurance that
confidentiality can be maintained in all circumstances. :

Chapter 2: The nature of the problem

Consultation Question 1: We invite consultees’ views on the advantages and disadvantages associated with using private contractual
frameworks to facilitate the use of electronic trade documents, compared with using electronic documents recognised in law as being
equivalent to paper documents.

Please share your views below::

Chapter 3: The law and practice of trade documents

Consultation Question 2:

Not Answered

Please expand on your answer:

Consultation Question 3: We provisionally propose that sea waybills and air waybills need not and should not be included. Do consultees
agree?

Not Answered

Please expand on your answer:

Consultation Question 4: We provisionally propose that bearer bonds and other documents of title including banker's drafts, certificates of
deposit payable to bearer, bearer scrip certificates exchangeable for shares, mate's receipts, traveller's cheques, and dividend warrants need
not and should not be included. Do consultees agree?
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Not Answered

Please expand on your answer:

Consultation Question 5: We provisionally propose that the Secretary of State should have the power to add, remove, or amend an entry in
the list of documents described in Consultation Question 1 by regulations made by statutory instrument. Do consultees agree?

Not Answered

Please expand on your answer:

Consultation Question 6: We provisionally propose that the group of documents covered by our proposed reforms should be referred to as
"trade documents" in the draft Bill. Do consultees agree? If not, what alternative label would consultees propose, and why?

Not Answered

Please expand on your answer:

Consultation Question 7: We provisionally propose that each individual trade document in the draft Bill need not and should not be defined.
Do consultees agree? If not, please give reasons.

Not Answered

Please expand on your answer:

Consultation Question 8: We provisionally propose to include ship’s delivery orders and warehouse receipts in our list of trade documents,
without an express restriction to those that have been made out to order. Do consultees consider that this will cause problems? Please
explain why.

Not Answered

Please expand on your answer:

Chapter 5: Possessing electronic trade documents

Consultation Question 9: We provisionally propose that bare legal rights should be excluded from the scope of our proposals for the
possession of electronic trade documents. Do consultees agree?

Other

Please expand on your answer:

I partially agree, but not for conceptual reasons. The reason that it doesn’t seem necessary to include bare legal rights to sue (i.e. rights that are not
evidenced by some form of electronic or paper document) is that it is difficult to imagine a circumstance in which the right-holder would not also be in
“possession” (as defined in the consultation paper) of the electronic document.

Consultation Question 10: We provisionally propose that, in order for an electronic trade document to be capable of possession, the nature of
the document must not support concurrent control by multiple parties at one time. Do consultees agree?

Yes

Please expand on your answer:

Consultation Question 11:

Other

Please expand on your answer:

This definition is very good, though there are two points that might be worthy of further consideration.

First, it might also be worth thinking about the power to “access” the document as an indicium of control. One can, for instance, imagine electronic trade
document being encrypted or protected by a password or private key, such that the person who is able to “access” or open the document is the one who
“controls” it.

Secondly, given the discussion around question 10, is it worth inserting that control requires the “exclusive” ability to use and transfer or otherwise
dispose of the document? If, for instance, several people are able to use or dispose of the document because they have access to the relevant encryption
key, would we say that each “controls” it, or that none “controls” it? Put slightly differently, it is not clear that the exclusivity requirements, which features
in the discussion, is captured by the proposed definition.
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Consultation Question 12: We provisionally propose that, in order for an electronic trade document to be capable of possession, “the system”
on which the document is held must ensure that no more than one person can control the document at any one time. Do consultees agree?

Yes

Please expand on your answer:

Yes, though following the answer to Question 11, one could imagine a situation in which numerous people have access to a private key, password or
decryption device. It is not clear how the digital architecture of any particular platform would prevent people sharing this sort of information.

Consultation Question 13: We invite consultees’ views on whether there could be a situation in which multiple parties could have equal claim
to “possession” of an electronic trade document in such a way that they would not be “one person” for the purposes of the law.

Not Answered

Please expand on your answer:

Following question 12 and 13, one could imagine a circumstance in which numerous parties have access to a private key/password, or similar, that allows
access to an electronic document, in which case it would be difficult to say who has “control” over it (and thus possession of it).

Consultation Question 14: We provisionally propose that, in order for an electronic document to be capable of possession, transfer of the
document must transfer control of the document to the transferee, and the transferor must lose control of it as a consequence. Do consultees
agree?

Yes

Please expand on your answer:

Yes, this is essential, otherwise possession would not be sole and exclusive (which is generally thought to be essential to the concept).

Consultation Question 15: We invite consultees’ views on how existing systems, or those in development, ensure that the transferor of an
electronic document can no longer control the document after it is transferred.

Please expand on your answer:

Consultation Question 16: We invite consultees’ views on whether the ability to retain a copy of an electronic trade document after transfer or
other disposal of the electronic trade document could lead to problems in practice.

Not Answered

Please expand on your answer:

Consultation Question 17: We invite consultees’ views on whether the possessibility of electronic trade documents should depend on any
other factors or criteria. If so, please explain the reasons for your additional criteria.

Yes

Please expand on your answer:

See answer to question 11.

Consultation Question 18:

Other

Please expand on your answer:

Following the above, a “belt and braces” approach suggests that subsection (2) should contain a reference to the transferor divesting him/herself of
control. Once again, this is because one can imagine circumstances in which a transferor could give someone else “control”, but him/herself retaining the
ability (in fact) to access or use the document. The question of whether this is possible would obviously depend on the digital architecture. Presumably it
would be very difficult if electronic documents were transferred on a blockchain.

Consultation Question 19: We provisionally propose that there is no need to make explicit in legislation that the requirement of intention to
possess applies to electronic trade documents. Do consultees agree?

Other

Please expand on your answer:

I’m not completely convinced of this. I’m not sure that this is technically possible, but one could imagine a circumstance in which the (actual) ability to use 
a document was transferred to the wrong person. That person would have factual control, but no intention to possess. Consistently, with the accepted
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legal definition, that person would not have possession of the document. 
 
More generally, if it is thought worthwhile to apply the concept of possession to purely intangible entities for the sake of legal continuity, then it would
seem appropriate to apply the traditional definition of corpus plus animus.

Consultation Question 20: We invite consultees’ views on what circumstances there could be a debate about which of one or more parties is in
possession of an electronic trade document held on a system of the type envisaged by our proposals.

Please expand on your answer:

Consistently with the above, if the documents existed on a blockchain and numerous people held that private key, who would have possession of the
document on the proposed definition?

Chapter 6: Using electronic trade documents

Consultation Question 21: We provisionally propose that electronic trade documents should not be subject to an explicit statutory
requirement for integrity. Do consultees agree?

Not Answered

Please give reasons for your answer::

Consultation Question 22: We provisionally propose not to impose an express statutory reliability requirement. Do consultees agree? Please
give reasons.

Not Answered

Please give reasons for your answer: :

(1) When should a party be required to prove that their electronic document is reliable?:

(2) Do consultees think our proposals should include an accreditation process? If so, in what form?:

Consultation Question 23: We provisionally propose that there should be a statutory requirement that electronic trade documents must
contain the same information as would be required to be contained in a paper equivalent. Do consultees agree?

Not Answered

Please give reasons for your answer::

Consultation Question 24: We do not consider there to be a need to introduce an express statutory provision on writing in electronic trade
documents, because the law already considers electronic displays to be capable of constituting “writing”. Do consultees agree? Please give
reasons.

Not Answered

Please give reasons for your answer::

Consultation Question 25: We do not consider there to be a need to introduce an express statutory provision on signing electronic trade
documents. Do consultees agree? Please give reasons.

Not Answered

Please give reasons for your answer::

Consultation Question 26: We do not consider there to be a need to introduce an express statutory provision on the accessibility of
information contained in electronic documents. Do consultees agree? Please give reasons.

Not Answered

Please give reasons for your answer::

Consultation Question 27: We provisionally propose that legislation should explicitly allow for indorsement of electronic documents. Do
consultees agree? Please give reasons.

Not Answered

Please give reasons for your answer::

Consultation Question 28: We seek consultees’ views on whether there is any need for electronic trade documents to be capable of being
issued in sets.
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We seek consultees’ views on whether there is any need for electronic trade documents to be capable of being issued in sets.:

Consultation Question 29: We provisionally propose that no further provision is required in legislation to address the following in respect of
electronic trade documents:

We provisionally propose that no further provision is required in legislation to address the following in respect of electronic trade documents: (1) timing
of delivery; (2) timing of transfer; (3) rejection; and (4) amendment. Do consultees agree?:

Consultation Question 30: We seek consultees’ views on how amendment or rectification of an electronic trade document is achieved under
existing systems and those in development.

We seek consultees’ views on how amendment or rectification of an electronic trade document is achieved under existing systems and those in
development.:

Consultation Question 31: We seek consultees’ views on whether the phrase “so far as practicable” should be included in clause 2(2)(c).

Not Answered

If yes, please give examples where such a qualification would be required.:

Consultation Question 32: We seek consultees’ views on what security interests are typically taken over trade documents at the moment.

We seek consultees’ views on what security interests are typically taken over trade documents at the moment.:

Consultation Question 33: We provisionally propose that an electronic trade document should be capable of being the subject of possessory
concepts including bailment, conversion, pledges, and liens, and that this should be provided for in legislation. Do consultees?

Bailment, Conversion, Pledge, Lien

Please give reasons for your answer::

Yes – this (as the report suggests) both could and should be simply achieved by surrendering the means of accessing the electronic document to the
pledgee or other bailee. So for, instance, the thing pledged may be the private key enabling transfer of, for instance, a bill of lading recorded on a
blockchain, or some other form of DLT.

Consultation Question 34: We provisionally propose that existing rules and practices can accommodate the discharge, surrender or
accomplishment of electronic trade documents, and that no specific legislative provision is needed. Do consultees agree?

Not Answered

Please give reasons for your answer::

Consultation Question 35: We provisionally propose that provision should be made to allow for a change of medium for trade documents
from electronic to paper, or from paper to electronic. Do consultees agree?

Not Answered

Please give reasons for your answer::

Consultation Question 36: We seek consultees’ views on whether the draft Bill should contain a requirement that the issuer of a trade
document must allow the person in possession to change the document’s medium.

Not Answered

Please give reasons for your answer::

Consultation Question 37: We seek consultees’ views on whether the electronic trade documents that satisfy the requirements of our draft Bill
will also satisfy the requirements of the MLETR.

Not Answered

To the extent that consultees consider our provisional proposals to be incompatible with the MLETR or other international approaches, please explain
this and the consequences to which it could give rise.:

Consultation Question 38: We provisionally propose that the Law Commission should consider the private international law aspects of digital
assets, including electronic trade documents, as part of a separate project. Do consultees agree?

Not Answered

Please give reasons for your answer::
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Consultation Question 39: We provisionally propose that the word “issue” describes the process by which a trade document (where relevant)
becomes a document of title. Do consultees agree?

Not Answered

Please give reasons for your answer::

Consultation Question 40: We provisionally propose that the change of medium of a trade document issued before the Act comes into force
should not be permitted. Do consultees agree?

Not Answered

Please give reasons for your answer::

Consultation Question 41: We provisionally propose that our proposals do not create any additional risk that documents which are not
intended to be documentary intangibles will become so by virtue of the draft Bill. Do consultees agree?

Not Answered

Please give reasons for your answer::

Chapter 7: Assessing the impact of reform

Consultation Question 42: We seek consultees’ views on what, in their experience, is the average number of paper documents required in a
single trade transaction, compared to our current assumption of 40.

Please expand on your answer:

Consultation Question 43: We seek consultees' views on whether our estimate of the global total number of paper trade documents used in
container shipping is accurate.

Please expand on your answer:

Consultation Question 44: We seek consultees’ views on whether the average number of documents required in a trade transaction varies
between sectors. If so, please give details.

Not Answered

Please expand on your answer:

Consultation Question 45: We seek consultees’ views, if they are able to give an estimate, on the percentage of trade and shipping
documentation which is under the law of England and Wales.

Please expand on your answer:

Consultation Question 46: We seek consultees' views on how quickly the industry would move to electronic trade documents if these
provisional proposals came into force in 2022.

Please expand on your answer:

Please expand on your answer:

Consultation Question 47: We seek consultees’ views on how much money, or what percentage of the cost of a transaction, do consultees
estimate could be saved per transaction by transitioning to electronic documents.

Please expand on your answer:

Consultation Question 48: We seek consultees’ views on the efficiency gains of a transition to electronic trade documents. Please provide
evidence or data if possible.

Please expand on your answer:

Consultation Question 49: We provisionally propose that electronic trade documents will reduce the risk of fraud compared to paper trade
documents. Do consultees agree?

Not Answered

Please expand on your answer:
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Consultation Question 50: We provisionally propose that electronic trade documents will enhance the transparency of supply chains. Do
consultees agree? Please provide examples or evidence if possible.

Not Answered

Please expand on your answer:

Consultation Question 51: We provisionally propose that there will be environmental benefits from a transition to electronic trade documents.
Do consultees agree? Please provide examples or data if possible.

Not Answered

Please expand on your answer:

Consultation Question 52: We seek consultees' views on what impact is foreseen for ultimate end-users of goods. Please provide quantitative
evidence if possible.

Please expand on your answer:

Consultation Question 53: We seek consultees’ views on if there are any potential positive impacts of our proposals that have not been
identified above.

Not Answered

Please expand on your answer:

Consultation Question 54: We seek consultees’ views on whether it is anticipated that transition costs will be a brake on the uptake of
electronic trade documents.

Not Answered

Please expand on your answer:

Consultation Question 55: We seek consultees’ views on factors that may affect the willingness of financers of trade transactions to adopt
electronic trade documents.

Please expand on your answer:

Consultation Question 56: We seek consultees' views on the average energy consumption per transaction for proposed electronic trade
document platforms.

Please expand on your answer:

Consultation Question 57: We seek consultees’ views on how the energy consumption of DLT can be minimised.

Please expand on your answer:

Consultation Question 58: We seek consultees’ views on whether there are any other potential negative impacts of our proposals that have
not been identified above.

Not Answered

Please expand on your answer:
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Response to Digital Assets: Electronic Trade Documents (Law Com CP No 254) 

 

Extension to Scotland (CP para 1.21)? 

Scots Law and the implications of the electronic trade documents (ETD) Bill: 

Coming at this consultation with a German and English law background on international trade law and 
some relevant, albeit narrow and limited, engagement with Scots law, I have had the benefit of 
discussions with  

My gratitude goes to them; any 
mistakes that may have occurred remain my own.   

 
  

My understanding is that overall there is no core component in the law and in the legal concepts as 
applied in Scotland that jars with any of the proposals made and the concepts used in the ETD Bill.1  

In particular, my understanding is that because all the documents included in the EDT Bill (bills of 
exchange, promissory notes, bills of lading, ship’s delivery orders, warehouse receipts and insurance 
policies and cargo insurance certificates) are:  

• traditionally corporeal documents referring to either goods or money (themselves being 
corporeal items), which albeit are to be moved to an online forum, remain as documents that 
need to be possessed or - as expressed in the EDT Bill - in the electronic sense controlled. 

• This focus on the documentary function emphasising the corporeal nature of the document 
and the items it represents, is sufficient to provide a clear distinction from incorporeal 
property. 

• And that therefore there is no danger that any of the documents (whether in paper or in an 
identifiable/controllable manner online) could be classed as incorporeal property, where the 
laws of England & Wales and Scotland differ significantly. 

While the law is not the same on the effects of possession and the remedies available in case of 
breaches of possessory rights, the core components of the law relating to documentary intangibles 

 
1 And see also on the common roots and developments of Scots and English mercantile law, Gloag and 
Henderson: The Law of Scotland (14th edn, W Green, 2027) para 1.21. See also for further reference on specific 
aspects the Studies in Scots Law series https://edinburghlawseminars.co.uk/book-series: [Possession of 
Corporeal Moveables by Craig Anderson (2015), Chapter 6 – and in particular paras 6-12 – 6-16 and 6-31, 
available at: https://img1.wsimg.com/blobby/go/4935e38a-9ea9-413c-9487-
263b061d68ed/downloads/Vol%203%20-
%20Possession%20of%20Corporeal%20Moveables.pdf?ver=1626863794550; and   
Pledge and Lien by Andrew JM Steven (2008), Chapter 5 para 5-04, 5-07 – 5-09 and Chapter 6 and in particular 
paras 6-30–6-33 (pledge of bills of lading but now soon superseded by the when the draft Moveable Transactions 
(Scotland) Bill is passed – ) and paras 17.33 -17-35 (lien), available at: 
https://img1.wsimg.com/blobby/go/4935e38a-9ea9-413c-9487-263b061d68ed/downloads/Vol%202%20-
%20Pledge%20and%20Lien.pdf?ver=1626863794549] 
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can work well insofar as one merely ‘replaces’ physical possession of a paper document with 
possession (control) of the electronic document.  

Furthermore, the documents concerned also do not fall within the contracts regulated by the 
Requirements of Writing (Scotland) Act 1995. 

Overall, I would welcome extension of the project to Scotland to keep commercial law aligned.  Other 
relevant Acts, at least in their application to business transactions, such as the Bill of Exchange Act 
1882, the Marine Insurance Act 1906 and the Insurance Act 2015, the Carriage of Goods by Sea Acts 
1971 and 1992, the Sale of Goods Act 1979 and in principle also the Factors Act 1889, albeit with some 
amendments via the Factors (Scotland) Act 1890 also apply to Scotland.   

 
 

 

General comment:  

The EDT Bills is commendable in its clarity and succinctness.  

I understand from the CP that the intention for the EDT Bill is to provide a plug-in for electronic 
documents to the law as it stands and to therefore cause minimal interference. The law as it stands is 
intended to apply across subject matter and remedies insofar as it might be applicable to any such 
documents.  

This is a commendable and very useful approach for practice and business to leave matters as close 
to undisturbed as possible while bringing it up to date to cater for business reality of the 21st century.    

The Law Commission therefore expressed a view that a number of issues need no specific inclusion as 
they were already available under the existing law. However in order to avoid confusion this reliance 
on the application of the law as developed previously should be made explicit in the Bill itself and not 
only left to the supporting documents such as the Final Report.  

As the laws of England & Wales are widely chosen to govern international commercial transactions, 
making any underlying assumptions as explicit as possible will assist users irrespective of their legal 
background or home jurisdictions and put them on guard that wider consideration is necessary, 
beyond the stipulations of the EDT Bill.    

In particular, section 2(1) sets out possession for electronic trade documents and section 2(2) goes on 
to deal with specific issues that may need clarification for an electronic environment. In the absence 
of clarification of how these two parts are to be read – i.e. in the light of the existing law, this might 
lead to confusion, in particular on matters not explicitly  covered. Section 2(1) in a second sentence or 
another paragraph in section 2 would seems to be a good place to add this clarification explicitly.  

 

  

111



3 
 

Response to questions 

Question 1. We invite consultees’ views on the advantages and disadvantages associated with using 
private contractual frameworks to facilitate the use of electronic trade documents, compared with 
using electronic documents recognised in law as being equivalent to paper documents. Paragraph 
2.44 

I would agree that the contractual workarounds are in place to enable the use of electronic documents 
and to provide some certainty to the contracting parties on the recognition of the electronic form and 
the replication functions of the paper forms as amongst themselves.  

Some of the urgency to make the contractual system work will be relaxed once a legal solution is in 
place that recognizes the functions of electronic documents as equivalent to the paper forms.  Law 
reform of the laws of England and Wales in line with the MLETR and other resulting international 
reforms is to be welcome to keep functionality of trade documents as against the world while 
recognizing the needs to enable digitization.   

The limited uptake of electronic bills of lading before COVID has shown that ‘contractual only’ 
approaches are not able to perform as broadly as needed. While DLT has increased the offers and 
uptakes of digital systems, this also now seems to be the right time to facilitate their uptake via legal 
solutions and thus legal certainty.  

 

Question 2. We provisionally propose that our reforms cover only the following categories of 
document: 
(1) bills of exchange; 
(2) promissory notes; 
(3) bills of lading; 
(4) ship’s delivery orders; 
(5) warehouse receipts; 
(6) marine insurance policies; and 
(7) cargo insurance certificates. 

Do consultees agree? If not, we invite consultees to suggest categories of document that should be 
added to or removed from this list, and to explain why. Paragraph 3.85 

List plus empowerment of Secretary of State to amend: 

Agreed; the approach to use a list is very attractive and at least insofar eliminates other lengthy 
discussions and the need for slow development via case-law of what may fall within.  

The list of documents seems an appropriate one as this stage and the proposed powers provided for 
the Secretary of State to amend the list by regulation will allow adjustment to trade practices.   

Straight bills of lading: 

The clarity expressed in including straight bills of lading is much welcome and is hoped that by an 
equally clear inclusion in the Final Report to this ETD Bill that it is effective also in counteracting some 
of the confusion that the categorisation of the COGSA 1992 has caused.  
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Indeed, the fact that presentation of a straight bill of lading is required to claim delivery of the goods 
seems to the be key, as also underlined by the House of Lords in The Rafaela S2 and, inter alia, 
emphasised by Aikens et al in their book Bills of Lading.3 

Even where the function of transferring possession is only limited to one transfer, such a document 
should indeed be included in the ETD Bill, in order to allow effectiveness of the move towards 
electronic documents. Furthermore, it will facilitate a bank to hold an electronic straight bill of lading 
as effective security (even if not made to its order). This will allow the industry to make the choice of 
document as seen appropriate for the particular trade, whether the document is issued “to order” or 
“straight”.  

 

Bills of lading - categorisation more broadly? 

You suggest that you are including documents where possession is key and that it is not necessary that 
they are accepted as “documents of title” in the strict sense.  

The documents listed seem to be centred on key trading documents and may be initially informed by 
needs of the commodities trade (with its emphasis on port to port bills).  

In line with the argument presented in your consultation paper for straight bills and other documents, 
i.e. that what matters is that possession of the documents is key for trading operations, I would 
suggest to also include multimodal transport bills of lading.  

It is suggested that this could be done by clear inclusion and comment on these categories of bills of 
lading via clear inclusion in the Final Report on the EDT Bill. I assume that this is also the way of 
expressing the inclusion of straight bills of lading.  In the Final Report, one could furthermore clarify 
that freight forwarders’ (ocean or multi-modal) bills of lading also qualify, providing the freight 
forwarder issued them in his capacity as carrier4. 

Reasons:  

Multimodal bills of lading  

Mention of multimodal bills in an inclusive sense could, for example, already be observed in the Joint 
Report of the Law Commission and the Scottish Law Commission on Rights of Suit in respect of Carriage 
of Goods by Sea5, paras 246 – 249.  

Inclusion would avoid the danger of bifurcation of the law: ocean bills being covered by the ETD Bill 
and any multimodal bills requiring workaround via contractual solutions to be safely moved to 
electronic means.  

 
2 JI MacWilliam Co Inc v Mediterranean Shipping Co SA (The Rafaela S) [2005] UKHL 11, [2005] 2 AC 423 where 
Lord Steyn at paras 37 ff., esp 46 and Lord Roger of Earlsferry at paras 53 ff, esp 58-62, confirmed that a straight 
bill of lading, requiring presentation for delivery of the goods was still a bill of lading; and Lord Bingham of 
Cornhill (paras 1ff, esp 20 – 24) confirming that it was at least a “bill of lading or similar document of title” in the 
context of the Hague-Visby Rules.  
3 See comments insofar in R Aikens, R Lord, M Bools, M Bolding, K Sing Toh and M Goldby, Bills of Lading (3rd 
edn, Informa 2020) paras 6.09 -11. 
4 Whether or not he actually carries them or acts merely as contractual carrier. 
5 Law Com No 196, Scot Law Com No 130, 1991. 
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The volume and value of bulk cargo shipped under FOB and CIF and related contracts are high and is 
thus underlining the importance of the ocean bill of lading under which shipment is made. However, 
with the rise of containerisation multimodal transport has increased with shipment and delivery points 
being inland, resulting in the issue of a multimodal bill of lading, whether issued by a maritime carrier 
or a freight forwarder as contractual carrier.6 Indeed, one of the comparator reform initiatives you are 
examining in Chapter 4 – the Rotterdam Rules – have been developed as a “sea plus” carriage regime 
rather than a sea carriage convention only, exactly to cater for the multimodal reality of shipping.7 

Terms and conditions of the multimodal bill of lading usually provide that it can be issued in negotiable 
form and thus can be used by customers to apply for letters of credit with their banks. Negotiable 
multimodal bills of lading, as well as negotiable freight forwarder’s bills,8 are embedded in 
international trade terms and are incorporated and accepted in trade finance,9 suggesting that 
commercial expectation is that the documents enable the transfer of rights and possession of the 
goods for which they are issued.  

While it is understood, that the current Law Commission project is concerned with the law as it stands 
(with respect to the functions ascribed to the documents and in particular their “document of title” 
function), it may be helpful to bear the broader trade context for manufactured products and other 
modes of transport or multimodal transport in mind. Indeed they also qualify in terms of their function 
regarding possession, (consultation para 3.83), and it would thus seem a gap not to examine/include 
their electronic validity. Through explicit inclusion, the path for a consistent and joined up approach 
to transport documents would be enabled, rather than having to await amendment by regulation by 
the Secretary of State.  

In the least, the Final Report should offer an open formulation enabling a broader and inclusive 
interpretation, however decision on these matters by case-law seem not to be forthcoming and there 
is a danger that the law remains “in limbo” as a result:  

While, at this stage, there is good argument for, there is no definitive clarity under English law as to 
whether multimodal bills and freight forwarder’s bills of lading10 are classed as “documents of title” 
(and thus would fall automatically within the definition of the bill of lading in the context of this 
project. Their possession clearly matters in the way in which trade practices use and have incorporated 
them (see also INCOTERMS and UCP). It was argued that in the absence of judicial recognition under 
English law, that it would remain unclear, whether a multimodal bill of lading fulfilled all requirements 

 
6 Examples are the BIMCO Multimodal Transport Bill of Lading (MULTIDOC): https://bi-
cd02.bimco.org/contracts-and-clauses/bimco-contracts/multidoc-2016; BIMCO’s Combined Transport Bill of 
Lading (COMBICONBILL): https://www.bimco.org/contracts-and-clauses/bimco-contracts/combiconbill-2016 ; 
and the negotiable FIATA Multimodal Transport Bill of Lading (FBL): 
https://fiata.com/fileadmin/user_upload/documents/Diverses/FIATA_Documents_and_Forms.pdf (pages 13-
14). 
7 On the development from a sea carriage instrument to a “sea-plus” or maritime-plus” regime see M. Faghfouri 
(International MultiModal Transport Association (IMMTA)), “International Regulation of Liability for Multimodal 
transport – In search of Uniformity”, WMU Journal of International Maritime Affairs, 5(1) (2006) 95 at pp102 – 
104.  
 
8 Where the freight forwarder issued a negotiable bill of lading or multimodal bill of lading in its capacity as 
carrier or multimodal transport operator. For more detail on freight forwarders’ bills and issues that may be 
encountered, see S. Lamont-Black, “Freight Forwarders’ House Bills of Lading — Myth, Facts and Hope”, NUS 
Centre for Maritime Law Working Paper 19/01, <https://law.nus.edu.sg/cml/wp-
content/uploads/sites/8/2020/04/007_2019_Simone.pdf> 
9 The CIP and CPT Incoterms are oriented towards them, while the UCP 600, Art 19 allows for their tender under 
a letter of credit.  
10  Issued by the freight forwarder as carrier. 
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of a document of title held by the traditional ocean bill of lading,11 yet highly respected and learned 
authors provide support for such an interpretation.12 One may also wonder whether the lack of 
current judicial attention to this question may not point to a trade custom to this effect. Inclusion in 
the ETD Bill therefore seems the appropriate approach.  

Furthermore of note may be that other competitive legal systems have dealt with the matter by 
explicitly accepting such a function.13 As a recent development, there is now also the Singapore 
Multimodal Transport Act 2021,14 which requires the multimodal transport document to be issued at 
the consignor’s option either in negotiable (as bearer or order bill) or in non-negotiable form, including 
the provision of detailed rights of relevant third parties.15 Otherwise, as in many other countries the 
negotiable character of multimodal bills of lading remains as a mere contractual arrangements 
between the parties, and as such may hinder banks in issuing import/export credit on this basis.  

If English law is to remain attractive and competitive for business of international trade broadly 
throughout the world, multimodal transport (particularly with the increase of container trade, which 
is also used for certain commodities (see for example the coffee trade)), seems to be an important 
part – even if this does not reflect as significantly in transaction value.  

 

Multimodal Negotiable Consignment Notes 

While negotiable transport documents have a firm legal foundation in international maritime law, 
significant uncertainties remain where no sea leg is present, due to a lacuna in the existing law. 
However, even in this area, one can observe international discussions on developing consignment 
notes into negotiable transport documents – see United Nations Document A/CN.9/1034,16 Note by 
Secretariat: Possible future work on railway consignment notes.  

 
11 For the uncertainty under English law without judicial recognition see, M Bridge, Benjamin’s Sale of Goods 
(11th edn, Sweet & Maxwell 2020) paras 21-119 – 21-126; G Treitel and F Reynolds (eds) Carver on Bills of Lading 
(4th edn, Sweet & Maxwell 2017) paras 8-086– 8-090; Joint Report of the Law Commission and the Scottish Law 
Commission (Law Com No.196, Scot. Law Com No.130, 1991) para 2.49; DR Thomas, ‘International Sale Contracts 
and Multimodal Transport Documents: Two Issues of Significance’, in Soyer and Tettenborn (eds), Carriage of 
Goods by Sea, Land and Air: Unimodal and Multimodal Transport in the 21st Century (Informa Law, 2014) 145 ff. 
And restrictive see Ozdel ‘Multimodal Transport Documents in International Sale of Goods’ [2012] ICCLR 238 at 
247. 
12 Strongly supportive R Aikens, R Lord, M Bools, M Bolding, K Sing Toh and M Goldby, Bills of Lading (3rd edn, 
Informa 2020) paras 12.34–12.50, especially 12.38 - 12.40 and 12.49; DR Thomas, ‘International Sale Contracts 
and Multimodal Transport Documents: Two Issues of Significance’, in Soyer and Tettenborn (eds), Carriage of 
Goods by Sea, Land and Air: Unimodal and Multimodal Transport in the 21st Century (Informa Law, 2014) 145 ff. 
at 152 and see also Benjamin 21-125 tentatively for negotiable multimodal bills incorporating the UNCTAD/ICC 
Rules on Multimodal Transport. 
13 Such as for example under the Dutch Civil Code Arts 8:45, 8:49 – 8:52, the German Commercial Code, sections 
452, 443 & 448) and Article 267 of the Spanish Maritime Navigation Act 14/2014. 
14 Albeit giving effect to the ASEAN Framework Agreement of Multimodal Transport, 2005 and being limited to 
the place of taking charge or the place of delivery being situated in Singapore or another ASEAN member 
country. 
15 See Singapore Multimodal Transport Act 2021, ss 9 and 14. 
16 UN Doc A/CN.9/1034, General Assembly 11 May 2020, UNCITRAL Fifty-third session New York, 6–17 July 2020; 
available at https://undocs.org/pdf?symbol=en/A/CN.9/1034. 
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Should international developments in this context succeed, it might be useful for English law to be 
able to respond with ease. Insofar, the powers provided to the Secretary of State to add such 
documents to an Electronic Trade Documents Act are welcomed.   

 

Question 3. We provisionally propose that sea waybills and air waybills need not and should not be 
included. Do consultees agree? Paragraph 3.86 

Agree; since sea waybills and air waybills are not intended to function as means of transferring 
possession of the goods it seems not necessary to include them in this bill. While in practice these 
documents will also be made available in electronic format, this process does not present the same 
issues in law. And the fact that they are already widely used in electronic form seems to underpin this.  

Furthermore, likely due to the speed of air transport, there seems to be strong opposition by air 
carriers to have to hold on to cargo while documents are negotiated through banks and this may 
explain why air waybills have been said to be virtually never negotiable.17  

 

Question 4. We provisionally propose that bearer bonds and other documents of title including 
banker’s drafts, certificates of deposit payable to bearer, bearer scrip certificates exchangeable for 
shares, mate’s receipts, traveller’s cheques, and dividend warrants need not and should not be 
included. Do consultees agree? Paragraph 3.87 

Yes indeed; fully agree. 

In particular for the Mate’s Receipt, several reasons seem to speak against inclusion:  

Firstly, there are various caveats concerning the document of title function of the Mate’s Receipt,18 
and secondly, it seems that once the effort of digitisation is made, there is no pressing need to be able 
to digitise the mate’s receipt ahead of or instead of the bill of lading. Instead the focus should be 
placed on the bill of lading, which is normally issued on the basis of the mate’s receipt.  

 

Question 5. We provisionally propose that the Secretary of State should have the power to add, 
remove, or amend an entry in the list of documents described in Consultation Question 1 by 
regulations made by statutory instrument. Do consultees agree? Paragraph 3.88 

Agreed. Indeed it would assist the ability of the legal system to take trade developments and practices 
into account rather than to calcify once more.  

  

Question 6. We provisionally propose that the group of documents covered by our proposed 
reforms should be referred to as “trade documents” in the draft Bill. Do consultees agree? 

 
17 See W Driscoll and P B Larsen, 'Convention on International Multimodal Transport of Goods' (1982-1983) 57 
Tul L Rev 193 at 224-5. 
18 See Aikens et al, para 6.15 and Carver, Bills of Lading, para 6-027. 
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I agree that terms which have a more technical meaning may be problematic and may open up all 
sorts of issues and discussions over the scope of the ETD Bill. The suggested solution is pragmatic and 
encapsulate the theme nicely.  

 

Question 7. We provisionally propose that each individual trade document in the draft Bill need not 
and should not be defined. Do consultees agree? If not, please give reasons. Paragraph 3.96 

Agree, albeit with the inclusion of clear commentary in the Final Report on the Bill directing towards 
an “inclusive” understanding of bills of lading as set out in comment to question 2; that is to clearly 
include straight bills of lading and multimodal bills. To provide clarity on the matter will be an 
advantage of the EDT Bill compared to the Singapore Act, which - as you point out in paras 4.54 – 4.55 
– leaves clarification of the standing of such bills to case-law and thus requires the industry to bring 
cases to court in order to obtain a decisive answer.   

 

Question 8. We provisionally propose to include ship’s delivery orders and warehouse receipts in 
our list of trade documents, without an express restriction to those that have been made out to 
order. Do consultees consider that this will cause problems? Please explain why. Paragraph 3.99 

No; I do not see problems resulting from this approach. Indeed, it seems to appropriately take into 
account relevant trade practices; otherwise some of these practices might be limited accidentally.  

 

Question 9. We provisionally propose that bare legal rights should be excluded from the scope of 
our proposals for the possession of electronic trade documents. Do consultees agree? Paragraph 
5.58 

Excluding bare legal rights seems sensible. I assume that the purpose is to regulate electronic trade 
documents quickly and effectively; and this is what this ETD Bill achieves.  

 

Question 10. We provisionally propose that, in order for an electronic trade document to be capable 
of possession, the nature of the document must not support concurrent control by multiple parties 
at one time. Do consultees agree? Paragraph 5.72 

Agreed; multiple parties should not be able to possess electronic trade documents independently.  
 
 
 
Question 11. We provisionally propose that “control” should be defined as the ability (as a matter 
of fact) to: 
(1) use; and 
(2) transfer or otherwise dispose of an electronic trade document. 
Do consultees agree? Paragraph 5.90 

This seems appropriate to me. 
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Question 12. We provisionally propose that, in order for an electronic trade document to be capable 
of possession, “the system” on which the document is held must ensure that no more than one 
person can control the document at any one time. Do consultees agree? Paragraph 5.95 

Agreed that no party should have concurrent independent control.   

 

Question 14. We provisionally propose that, in order for an electronic document to be capable of 
possession, transfer of the document must transfer control of the document to the transferee, and 
the transferor must lose control of it as a consequence. Do consultees agree? Paragraph 5.103 

Agree. 

 

Question 16. We invite consultees’ views on whether the ability to retain a copy of an electronic 
trade document after transfer or other disposal of the electronic trade document could lead to 
problems in practice. Paragraph 5.109 

If the system is sound it should not be an issue. For internal procedures and the ability to prove points 
as set out in the trade document it seems important to have the possibility to retain a copy, so long 
as it is clear that it is a copy only.  

 

Question 17. We invite consultees’ views on whether the possessibility of electronic trade 
documents should depend on any other factors or criteria. If so, please explain the reasons for your 
additional criteria. Paragraph 5.111 

None come to mind. 

 

Question 18. We provisionally propose that: 
(1) the person who is able to control an electronic trade document is the person in possession of it; 
and 
(2) possession of an electronic trade document is transferred from one person to another when the 
transferee gains control of that electronic trade document. 
Do consultees agree? If not, please explain why not. Paragraph 5.115 

Agreed. 

 

Question 19. We provisionally propose that there is no need to make explicit in legislation that the 
requirement of intention to possess applies to electronic trade documents. Do consultees agree? 
Paragraph 5.129 

Agreed. 
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Question 21. We provisionally propose that electronic trade documents should not be subject to an 
explicit statutory requirement for integrity. Do consultees agree? Paragraph 6.13 

Agreed. A clear direction to the implicit requirement in the Final Report will suffice. See also my 
general comments (p 2). 

 

Question 22. We provisionally propose not to impose an express statutory reliability requirement. 
Do consultees agree? Please give reasons.  

Agreed. Furthermore, to rely on an accreditation process seems too limiting. 

 

Question 23. We provisionally propose that there should be a statutory requirement that electronic 
trade documents must contain the same information as would be required to be contained in a 
paper equivalent. Do consultees agree? Paragraph 6.33 

Agreed. It will ensure that all legal requirements will be met by the electronic document and that this 
can be established easily. It will ensure that core evidentiary functions will remain aligned between 
paper and electronic documents.    

Furthermore, based on the need of trade to adjust to the weakest system in the transport 
documentation chain, it is likely that for some time electronic documents need to be transferred to 
paper and possibly back, if for example customs procedures are not aligned to the system but require 
originals. S 1(3)(b) of the ETD Bill thus support this change of medium (question 35) in a practical 
manner.   

 

Question 24. We do not consider there to be a need to introduce an express statutory provision on 
writing in electronic trade documents, because the law already considers electronic displays to be 
capable of constituting “writing”. Do consultees agree? Please give reasons. Paragraph 6.43 

Agreed; as for Scotland, the documents also do not fall within the contracts regulated by the 
Requirements of Writing (Scotland) Act 1995. 

 

Question 25. We do not consider there to be a need to introduce an express statutory provision on 
signing electronic trade documents. Do consultees agree? Please give reasons. Paragraph 6.49 

Agreed. 

 

Question 26. We do not consider there to be a need to introduce an express statutory provision on 
the accessibility of information contained in electronic documents. Do consultees agree? Please give 
reasons. Paragraph 6.53 

Agreed; the current legal rules for paper documents require that the document is issued to the 
relevant party and thus the content should also be accessible and knowable to the party in control of 

119



11 
 

the ETD and capable of use as evidence. This should all be already implicit in the law relating to paper 
documents. 

However there may be argument that for clarity sake it might be worth including in bill that the law 
developed for the documents contained in the bill remains in force as is, subject to possession being 
defined as in s 2 of the EDT Bill. 

 

Question 27. We provisionally propose that legislation should explicitly allow for indorsement of 
electronic documents. Do consultees agree? Please give reasons. Paragraph 6.60 

Agreed; this will provide clarity that this important facility remains, even where there is no back of a 
bill.   

 

Question 28. We seek consultees’ views on whether there is any need for electronic trade 
documents to be capable of being issued in sets. Paragraph 6.62 

Agreed; The fact that trade practices often require full sets of the relevant document to be tendered 
(see e.g. Article 20(a)(iv) of UCP 600 ) seems to suggest that there is no longer a need for sets. 

 

Question 29. We provisionally propose that no further provision is required in legislation to address 
the following in respect of electronic trade documents: 
(1) timing of delivery; 
(2) timing of transfer; 
(3) rejection; and 
(4) amendment. 
Do consultees agree? Paragraph 6.75 

Agreed; I would assume that the industry and platform users will provide clarity on the matter through 
their procedures.  

 

Question 31. We seek consultees’ views on whether the phrase “so far as practicable” should be 
included in clause 2(2)(c). If yes, please give examples where such a qualification would be required. 
Paragraph 6.80 

This is for the industry, but in my view, inclusion of such a statement could be an open door for much 
discussion and an avenue for systems to avoid replicating all functionality.  

 

Question 33. We provisionally propose that an electronic trade document should be capable of 
being the subject of possessory concepts including bailment, conversion, pledges, and liens, and 
that this should be provided for in legislation. Do consultees agree? Paragraph 6.110 

Yes. 
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Furthermore, it might be useful to clearly highlight the assumptions made on which the bill is 
developed; i.e. that the law as developed for these documents in their paper versions remains good 
law and applicable also to the electronic document.   

There may be scope to do this clearly in the Final Report on the Bill, but it might be good to have a 
provision in the EDT Bill itself to this effect. The EDT Bill owes its succinctness particularly to the 
expectation that the law will be applied as is and that existing concepts (albeit developed on the basis 
of paper documents) are applied insofar as they are capable of doing so for an electronic document.    

 

Question 34. We provisionally propose that existing rules and practices can accommodate the 
discharge, surrender or accomplishment of electronic trade documents, and that no specific 
legislative provision is needed. Do consultees agree? Paragraph 6.114 

Agreed. 

 

Question 35. We provisionally propose that provision should be made to allow for a change of 
medium for trade documents from electronic to paper, or from paper to electronic. Do consultees 
agree? Paragraph 6.125 

Yes, explicit provision to provide for change of medium in both directions is necessary.  

However, I would suggest to reformulate s 3(1) to include further safeguards to ensure singularity of 
the operative document. The original medium too, ought to have a statement or other form of notice 
to the effect that this document (in this medium) has been superseded by the version issued on the 
changed medium. This may be self-evident for some technologies, but to remain technology neutral 
this might be worth stipulating.   

 

Question 36. We seek consultees’ views on whether the draft Bill should contain a requirement that 
the issuer of a trade document must allow the person in possession to change the document’s 
medium. Paragraph 6.128 

In my view, such a stipulation would important. I would think that if trade is to function cross border 
while some trading parties, border control, customs agencies etc. who are processing documents, and 
related laws, have not upgraded to allow for and facilitate the use of electronic versions, a change of 
medium might be an issue and might at times be required unforeseen and on short notice, such as 
where there is re-routing etc. Thus, a right to claim transfer of medium is essential to allow proactive 
embracing of electronic documents.  

While one may assume that large technology providers and issuers of EDT documents will comply with 
international standards and have all the relevant infrastructure maintained, it may become an added 
cost for keeping the functionality of changing the medium. It may be therefore that there could be a 
temptation for some issuers of documents and providers to not maintain such operations to change 
medium or not to have the support system to action any such requests timely. When documents have 
to be available on short notice in a different medium, the trading parties need to have access quickly 
and thus an explicit right would assist to develop an appropriate culture. See also the example you 
give in para 6.150.  
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Question 37. We seek consultees’ views on whether the electronic trade documents that satisfy the 
requirements of our draft Bill will also satisfy the requirements of the MLETR. To the extent that 
consultees consider our provisional proposals to be incompatible with the MLETR or other 
international approaches, please explain this and the consequences to which it could give rise. 
Paragraph 6.136 

This seems to be the case, as read in conjunction with the existing law that is to be relied upon. 
However, as set out, it might be best to make this explicit in the ETD Bill. 

This could possibly be added to s 2(1) of the EDT Bill. 

 

Question 38. We provisionally propose that the Law Commission should consider the private 
international law aspects of digital assets, including electronic trade documents, as part of a 
separate project. Do consultees agree? Paragraph 6.148 

Yes; to provide a quick solution only for this subset of digital assets and considering that this EDT Bill 
is only one part of a larger project is seems most appropriate to cover private international law aspects 
for all at a later stage. The core function of this bill to embed electronic trade documents in the current 
legal framework and give them legal recognition in the laws of England and Wales does not need 
inclusion of private international law issues.  

 

Question 39. We provisionally propose that the word “issue” describes the process by which a trade 
document (where relevant) becomes a document of title. Do consultees agree? 

Referring back to the comments you make on possessibility of the document as the core consideration 
I would rephrase the above and suggest that issue describes the process by which the trade document 
becomes a “transferable document” or “document of title”.  

 

Question 40. We provisionally propose that the change of medium of a trade document issued 
before the Act comes into force should not be permitted. Do consultees agree? Paragraph 6.165 

I would agree that existing documentary relationships should not be disturbed and thus retroactive 
application should be avoided.  

 

 

Dr. Simone Lamont-Black  
Senior Lecturer in International Trade Law 
The University of Edinburgh 

3rd August 2021 
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Possessable Digital Assets
Response to the Electronic Trade Documents 
Law Commission Consultation Paper No 254 and 
Call for Evidence on Digital Assets 2021

Tatiana Cutts*

I respond here to questions within the Electronic Trade Documents (2021) Law Commission 
Consultation Paper No 254, and the Digital Assets call for evidence. I deal with these together, as the 
latter proposes to consider whether criteria similar to those proposed within the former “could identify 
certain other digital assets as being possessable”. Throughout, I use the term “non-digital physical 
assets” to label those assets which we traditionally think of as the object of possessory rights, and the 
term “possessable digital assets” to label those assets which are the subject of these proposals. My 
comments are directed towards: (i) the proposed criteria for possessable assets; and (ii) the scope of 
liability for interference with digital assets.

Recommendations
■ The following steps might be considered in 

determining the indicia of possession for 
electronic trade documents, and when adapting 
them for a broader category of possessable 
digital assets:

• “Has an existence independent of both 
persons and the legal system (that is, it is not 
a bare legal right…)” could simply read “has an 
existence in the form of computer code”.

• “The nature of the thing does not support 
concurrent assertions of occupation or use” 
could read “the nature of the thing is such that 
use or consumption by one person necessarily 
limits use or consumption by another”.

• The requirement that the asset be “divestible, 
in that the thing must be fully divested on 
transfer” could be removed.

■ There is a case for extending liability in 
conversion to some digital assets (those 
identified by the criteria). This might be achieved:

i. By way of a general provision specifying that 
assets which meet certain criteria can be 
possessed; or

ii. Directly, by specifying the parameters of 
liability for interference with those assets.

Possessable Assets
Consultation Paper No 254 proposes that an electronic 
trade document would be possessable if it:

1) has an existence independent of both persons and
the legal system: it is not a bare legal right;

2) is capable of exclusive control: the nature of the
electronic document does not support concurrent
assertions of occupation or use; and

3) is fully divested on transfer: that is, if A transfers
the document to B, A must no longer be able to
access or use the document.

In this Call for Evidence, similar criteria are considered 
as a foundation for the possession of other digital 
assets. A digital asset would be possessable if it:

1) has an existence independent of both persons
and the legal system (that is, it is not a bare legal
right such as a right under a simple contract or
a debt claim);

2) is capable of exclusive control: the nature of the
thing does not support concurrent assertions of
occupation or use; and

3) is divestible, in that the thing must be fully
divested on transfer.

I will consider each in turn.

* Associate Professor, Melbourne Law School.
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1) "has an existence independent of
both persons and the legal system
(that is, it is not a bare legal right such
as a right under a simple contract or a
debt claim)”

Question 9 of Consultation Paper No 254 asks: 
“We provisionally propose that bare legal rights 
should be excluded from the scope of our 
proposals for the possession of electronic trade 
documents. Do consultees agree?”

My answer here is “yes”, but my suggestion is 
that we might achieve this more simply by way 
of the phrase “has an existence in the form of 
computer code”.

This step is helpful—distinguishing legal relations 
from the things to which those legal relations may 
relate. Much of our case law has failed to do this, by 
assuming that our conclusions about the property-ness 
or otherwise of contract rights (see e.g. OBG Ltd v Allan 
[2007] UKHL 21) determine our decisions about digital 
assets (see e.g. Your Response v Datateam Business 
Media [2014] EWCA Civ 281). In what follows, 
I consider the criterion by working through three 
examples: bank transfers; Bitcoin and carbon credits. 

The debt against one’s bank is just that. We do not 
transfer bank money by assigning that debt, or any part 
of it; rather, the bank reduces its liability to its customer 
in return for applying credit to the acquisition of some 
other right or extinguishment (or reduction) of some 
other debt. There is some distinct data associated with 
the payment instruction, but that instruction does not 
survive transfer; it is an instruction to do something 
to effect a value transfer, not a way of pointing to any 
particular sum.1 

1 It has been my assertion in a prior policy brief that we can exert exclusive control over contractual claims. The point about personal rights is not that they 
cannot be controlled exclusively, but rather that they are creatures of the law; what it means to have a contract is just that one has a certain set of legal rights 
and duties, with a certain set of consequences “Crypto-property”, LSE Policy Briefing Series No. 36 (2019).

2 “Smart Contracts and Consumers” (2019) 122 West Virginia Law Review 409.
3 R Landauer, “Information is Physical” (1991) 44 Physics Today 23.
4 “Crypto-property”, LSE Policy Briefing Series No. 36 (2019).
5 Armstrong v Winnington [2012] EWHC 10.

Elsewhere, I have argued that:

“Bitcoins” are described as unspent transactional 
outputs (“UTXO”). This is not a linguistic quirk; rather, 
it describes a substantive quality of the relationship 
between a user and “their” bitcoin. When a particular 
wallet holds “₿1,” that means that the wallet contains 
one or more UTXO totalling ₿1. An instruction to 
transfer “a bitcoin” is an instruction to send one or 
more UTXO’s worth ₿1 (or more, returning change). 
No single “bitcoin” has a constant identity. Each is 
simply made up from the history of transactions 
by which one or more UTXO’s have come to be 
associated with a particular wallet address. So, 
each bitcoin is unique, but none retains precisely the 
same form before and after a wallet transaction.2

What, then, is the asset over which one might assert a 
claim? We need not be distracted here by the material 
footprint of a blockchain, though all data registered by 
physical systems (including that which we process by 
thinking) has one.3 Many assets do not have a material 
form, but we can control them exclusively.4 For Bitcoin, 
the asset over which one can exercise that control is 
the value associated with a particular UTXO. It is a value 
construct—the sum of ₿ associated with a wallet, which 
can be identified by distinct data. 

Armstrong v Winnington involved the unauthorised 
transfer of some carbon credits (“EUAs”).5 Any company 
within the EU that emits CO2 above a certain threshold 
must hold the number of EUAs that corresponds to its 
CO2 emissions in each year to avoid incurring a fine. 
Sitting as Deputy High Court Judge, Mr Stephen Morris 
QC concluded that these credits were a “liberty” or 
freedom from incurring a penalty, with an “electronic 
form”, represented by unique serial numbers within a 
registry system. That electronic form was enough to 
support some sort of “proprietary restitutionary claim” 
for the value of those EUAs in the hands of a third 
party, to which I turn in the discussion of common law 
remedies below. 
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Now, if the notion that an asset must have an 
“independent existence” operates negatively (knocking 
out debts and other legal relations, even if there is some 
distinct non-legal data associated with them), EUAs 
and bank “money” cannot be possessed, but bitcoin 
can. But the notion appears to do something positive: 
Consultation Paper No 254 notes that “an electronic 
document exists as a matter of fact, regardless of 
the recognition given to it by any legal system, and 
regardless of whether anyone lays a claim to it”. The 
question, then, is what it means to say that an asset 
exists “as a matter of fact” (that it “has an existence 
independent of both persons and the legal system”). 

Perhaps it is that there is some distinct data associated 
with the asset—not merely data for humans to process 
by thinking, or which constitutes a legal right, but data 
that can be processed by a computer. And perhaps 
the data must be such that it can survive a transfer 
of the asset that it constitutes or at which it points 
(albeit not necessarily in precisely the same form, on 
which more below). If we understand the criterion 
thus—as a positive requirement for distinct data that 
does not exclude legal rights—bank debts could not be 
possessed, but EUAs and bitcoin (and domain names) 
could. That criterion would extend to any contract rights 
in the form of instructions to a computer. However, 
the requirement for rivalry (which I consider below) 
must also be met to admit the asset to the category of 
possessable digital asset.

I think the criterion can function in its current form. 
But I also think that we could more simply pursue a 
definition that pointed directly at computer data. We 
could, for instance say: “has an existence in the form of 
computer code”. The notion of rivalry would do the work 
necessary to exclude mere computer code, over which 
one could not exert exclusive control. And if we did this, 
we would need the bracketed sub-clause.

6  “Crypto-property”, LSE Policy Briefing Series No. 36 (2019).

2) “is capable of exclusive control: the nature
of the thing does not support concurrent
assertions of occupation or use”

Question 10 of Consultation Paper No 254 
asks: “We provisionally propose that, in order for 
an electronic trade document to be capable of 
possession, the nature of the document must not 
support concurrent control by multiple parties at 
one time. Do consultees agree?”

I think that this criterion will suffice for electronic 
trade documents, but my suggestion would be to 
amend it for the purposes of digital assets more 
broadly—such that “The nature of the thing does 
not support concurrent assertions of occupation 
or use” becomes “the nature of the thing is such 
that use or consumption by one person necessarily 
limits use or consumption by another”.

In a prior policy brief issued in response to the UKJT’s 
consultation,6 I argued that the key to a distinction 
between mere information and something that might be 
the object of a property right was the notion of “rivalry”. 
This is the notion that an asset can be controlled 
exclusively, in that (in the language used here) the 
nature of the thing does not support some concurrent 
use. I wholly support the use of rivalry as a key to 
characterising assets as susceptible to possession.

Yet, the suggested language does create a possible 
ambiguity. Many non-digital physical assets support 
“concurrent assertions of occupation or use”. Sofas, 
dining tables and board games are all designed to be 
used by multiple persons; the point is that I (as owner) 
can decide who (if anyone) gets to share. Digital assets 
can be designed in precisely the same way, such that 
the “owner” gets to decide who is granted access. 
An asset is not rivalrous because it is impossible for 
multiple persons to use it. It is rivalrous if use by one 
person necessarily limits use by another. If someone 
else is sitting on the sofa, I cannot lounge with my book; 
if my usual seat at the dining table is occupied, I must 
take my lunch elsewhere. An asset is rivalrous if use 
or consumption by one person, or a specific group of 
persons, inhibits use or consumption by others.
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3) “divestible, in that the thing must be fully 
divested on transfer”

Consultation Question 14 of Consultation Paper 
No 254 asks: “We provisionally propose that, in 
order for an electronic document to be capable 
of possession, transfer of the document must 
transfer control of the document to the transferee, 
and the transferor must lose control of it as a 
consequence. Do consultees agree?”

It is not clear to me that the third characteristic 
adds anything for the purposes of the electronic 
trade documents consultation, and I think it 
should be removed when adapting the criteria to 
accommodate digital assets more broadly.

It is not clear to me that the third characteristic adds 
anything for the purposes of the electronic trade 
documents consultation: I can think of no good example 
of a case in which an electronic trade document could 
be susceptible to exclusive control, but yet not fully 
divested on transfer. Nevertheless, my comments go to 
the picture of liability for the purposes of digital assets 
more broadly. 

I have argued elsewhere that calling something 
“property” (or concluding that we can possess 
something) is not a catch-all term: we might reach that 
conclusion for different purposes, in different contexts. 
Where transferability certainly matters for the question 
of whether e.g. an asset is devisable, it matters less for 
the purposes of determining whether there can be or 
has been some third party interference. One can convert 
an asset by altering its form; indeed, the evidence 
suggests that conversion was developed precisely to 
solve the problem that specificatio—altering the form of 
some thing drastically—knocked out detinue. 

Let us suppose that a digital asset was designed to be 
uniquely associated with some aspect of one’s identity. 
That asset could be made wholly non-transferable. 
But it might yet be possible to destroy or interfere with 
such an asset in such a manner that would amount 
to a conversion. The consequence of restricting the 
ability to “possess” a digital asset to transferable assets 
is that no liability would lie in conversion for such an 
action. And other common law routes, such as unjust 
enrichment, would be unavailable to fill this gap. 

Conversion

Question 10 of the Digital Assets call for evidence 
asks: “If a digital asset were possessable, are there 
practical circumstances in which conversion of a 
digital asset could arise? Do you think conversion 
would provide a useful or practical claim in this 
context?”. 

My answer to both questions is “yes”.

The answer to the first question is straightforwardly 
“yes”: if a digital asset were possessable, it could be 
converted: a domain name can be transferred without 
permission from one person to another; a crypto-asset 
can be diverted from one wallet to another through 
hacking; a database could be deliberately deleted (or 
deliberately accessed and accidentally deleted). But 
what are the consequences of this conclusion?

First, it is possible that rivalrous digital assets, if 
possessable, would fall within the definition of “goods” 
in the TIWGA 1977. If so, that is the proper regime for 
claims in respect of interference with goods. Whether 
we take the statutory or common law route, liability 
is strict and its scope is the same: a defendant who 
has the asset may be required to give it up, subject 
to certain conditions; more often, she will be required 
to pay the value of the asset, and may be liable for 
consequential loss. Thus, if digital assets could be 
converted, an innocent party to whom a wrongdoer 
has transferred the relevant asset to be liable for its full 
value to the person from whom that asset was originally 
taken, even if that party bought the asset. 

So where does this leave us? It seems to me that we 
have four options. First, we could extend liability in 
conversion to digital assets. We might do this by: (i) 
specifying in a general way that assets which meet 
certain criteria could be possessed; or (ii) specifying 
the parameters of liability for interference with those 
assets (by altering the TIWGA 1977, or otherwise). Now, 
the question would be: does is it matter that one can 
accidentally interfere with digital assets—directly, or by 
receipt? The cases have replied with a resounding “yes”. 
But, of course, those cases have dealt with conversion 
on the footing that it would encompass contractual 
claims—a possibility that these proposals neatly 
exclude. Thus, it should be emphasised at the outset 
that the risk of opening the floodgates is considerably 
smaller than it might seem. 
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It is, of course, always possible to interfere accidentally 
with non-digital physical assets. We may do so directly: 
suppose that I leave the contents of my garage outside 
on the front lawn to my house whilst I perform a spring 
clean; a passer-by spots a pile of my belongings, 
and thinks that they have been left out for others 
to take. Or we may do so by receipt from another’s 
interference. The concern with digital assets is less 
about the former sort of case: if the asset is rivalrous, 
it follows that there are boundaries to that asset. 
And in the context of digital assets, gaining access 
is often much more difficult than it is with non-digital 
physical assets: passwords, for instance, can be very 
effective exclusionary tools. Rather, the concern goes to 
receipt: as digital methods of transfer can be quick and 
relatively friction-free, it seems possible that instances 
of innocent receipt (e.g. in consequence of hacking or 
fraudulent diversion) may be more frequent.  

But if this is a problem, it is a problem with conversion, 
or its counterpart in the TIWGA 1977. Liability in 
conversion is extensive, and strict. In fact, I think there 
is a good case for limiting that liability. I pointed out in a 
prior policy brief that it is only by an accident of history 
that conversion has come to be a hybrid tort—one that 
caters for wrongful interference and accidental receipt, 
with innocent recipients bearing the brunt.7 So, call this 
the second option—to “switch on” possession, but alter 
the TIWGA to provide some discretionary protection 
for innocent parties regarding the extent of liability 
in damages. If this concerned the scope of liability 
in damages, it would hardly create acute uncertainty 
regarding title; indeed, the TIWGA already acknowledges 
the possibility of conditions attached to demands 
for delivery up. But there has thus far been very little 
appetite to take that step.8 Thus, the first option 
remains the more serious contender. 

The third option is to come up bespoke principles to 
govern the receipt of digital assets. The advantage to 
this move goes to precisely the comments immediately 
prior—that it could allow us to protect innocent 
recipients in a more extensive and nuanced manner. But 
it seems to me harder to defend as a matter of principle: 
the thrust of these proposals, which I think absolutely 

7 “Crypto-property”, LSE Policy Briefing Series No. 36 (2019).
8 See further S Green and J Randall, The Tort of Conversion (Hart Publishing, 2009).
9 I discuss this in “Modern Money Had and Received” (2018) 38 Oxford Journal of Legal Studies 1.
10 I discuss this in “Dummy Asset Tracing” (2019) 135 Law Quarterly Review (2019) 140.

correct, is that some digital assets can bear all the 
relevant hallmarks of non-digital physical assets. This, 
then, is simply a practical workaround to a problem with 
the scope of liability for interference with assets.

The fourth option is to do nothing. This may be a 
variation on the third option—to introduce (or alter 
existing) provisions to make it possible to possess 
digital assets for some purposes, but not to enable 
actions for interference with digital assets. This does 
not leave claimants without recourse; I consider existing 
common law avenues to protection for possession or 
possessory rights in what follows. But it does leave 
the same gap—between digital assets that bear all the 
hallmarks of non-digital physical assets, but which 
cannot be possessed, and non-digital physical assets, 
which can.

Restitutionary Liability
My choice of the term “restitutionary liability” rather 
than “unjust enrichment” is deliberate. There exists 
a clear body of authority for the proposition that it is 
possible to sue someone who receives your asset (or 
its traceable substitute), if that asset was transferred 
without your authority. That liability encompasses 
physical assets, bank money, and digital assets. The 
rationale for that liability is less pellucid. 

Actions for money had and received are often given 
the newer name “unjust enrichment”. But those actions 
also swept up some of the work of trover: they allowed 
people to recover physical money in the hands of some 
third party. The essence of this action was proprietary: it 
was an action that asserted “that is mine; give it back”, 
not “this came to belong to you unlawfully; restore 
its value to me”.9 When the action for money had and 
received was extended to bank money, individuals could 
then “trace” their money into a third party’s hands, and 
to recover its value. Courts reached this conclusion by 
treating bank money as if it retained its original form 
throughout the process of transfer.10 This, of course, is 
a fiction.
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For better or worse, it is now orthodoxy that these are 
claims in “unjust enrichment”: a claimant can sue to 
recover value that they transfer directly to some other 
person, or which can be “traced” from their hands 
through a series of transactional links (e.g. bank 
transfers) to the hands of some third party. In either 
case, the claimant must show some relevant defect in 
their intention, which includes an absence of authority. 

Yet, some tension remains: in Armstrong v Winnington, 
Mr Stephen Morris QC preferred the term “proprietary 
restitutionary” liability. This is not a proprietary claim, 
but a personal claim which reflects the value of one’s 
property in the hands of a third party. This tension 
reflects the original provenance of this part of money 
had and received as a property-based claim, rather than 
a claim for some defective transfer. 

The difference matters. In Armstrong, Mr Stephen 
Morris QC recognised the possibility of asserting a bona 
fide purchase defence (though held that the recipient 
had notice on the facts), but not change of position.11 
Change of position is a broad defence, which protects 
innocent transferees by reducing their liability wherever 
full restitution would render them worse off than they 
were prior to transfer. Bona fide purchase is a complete 
defence to liability, but slightly stricter: it requires proof 
of innocent purchase. 

Yet, whether one frames the relevant action as “unjust 
enrichment” or a “proprietary restitutionary claim” (and 
Armstrong is a clear outlier in this regard), it is clear that 
there is extensive protection for those who receive an 
asset innocently, thereby balancing the interests of prior 
owners and subsequent recipients. 

11 Armstrong v Winnington [2012] EWHC 10. See paras [102] and [103].
12 See e.g. Borden v Scottish Timber [1981] Ch 25.
13 “Dummy Asset Tracing” (2019) 135 Law Quarterly Review (2019) 140. 

Transfer

Question 2 of the Digital Assets call for evidence 
asks: “Do you consider a transfer of a digital asset 
to be more analogous to a transfer of a thing in 
possession, such as cash, or a transfer of a thing 
in action, such as bank money? Does a different 
analysis apply for different types of digital assets 
(including different sub-sets of cryptoassets) or 
different methods of transfer? 

My answer here is that the transfer of a digital 
asset is more akin to a transfer of a thing in 
possession. However, I note that courts have 
been content to treat bank money as akin to the 
transfer of physical money (and thus a thing in 
possession) in order to “trace” it from one set of 
hands to another, for the purposes of establishing 
proprietary or personal receipt-based liability.

It should be made clear at the outset that one can 
exercise possessory rights over an asset that does not 
retain a constant form. One can own or possess a plant, 
animal or other object that alters its physical makeup 
drastically over the duration of its lifespan. There are 
limits: one can only retain title to an asset that has 
not altered its identity in some fundamental way.12 But 
these rules acknowledge that an asset might change 
its form and yet remain identifiably “the same” for legal 
purposes—whatever the physical position. So, the 
fact that a digital asset may change its form does not 
preclude a continuing possessory right. 

I have argued that we can conceptualise bitcoin as 
assets that retain their identity, though the information 
associated with them changes over time. To that extent, 
they are more similar to non-digital physical things 
than to bank debts: there is a distinct asset, beyond the 
payment instruction. Yet, it bears emphasis that courts 
have often conceptualised bank transfers by fiction 
as if they involve the transfer of some independent 
asset, that it is possible to pursue through a sequence 
of transactional links.13 Thus, the gap in the legal 
treatment between bank debts and non-digital physical 
assets more directly concerns the question of whether 
they can be possessed at all, rather than the question of 
how a transfer ought to be treated. 
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About you

What is your name?

Name:

What is the name of your organisation?

Enter the name of your organisation:

Enigio Time AB

Are you responding to this consultation in a personal capacity or on behalf of your organisation?

Response on behalf of organisation

If other, please state::

What is your email address?

Email:

What is your telephone number?

Telephone number:

If you want the information that you provide in response to this consultation to be treated as confidential, please explain to us why you regard
the information as confidential. As explained in our privacy notice, we will take full account of your explanation but cannot give an assurance
that confidentiality can be maintained in all circumstances.

If you want the information that you provide in response to this consultation to be treated as confidential, please explain to us why you regard the
information as confidential. As explained in our privacy notice, we will take full account of your explanation but cannot give an assurance that
confidentiality can be maintained in all circumstances. :

Chapter 2: The nature of the problem

Consultation Question 1: We invite consultees’ views on the advantages and disadvantages associated with using private contractual
frameworks to facilitate the use of electronic trade documents, compared with using electronic documents recognised in law as being
equivalent to paper documents.

Please share your views below::

Contractual frameworks have fulfilled a necessary function throughout the latest years of technological advancements and increased needs to digitalize
the trade process. As such they have existed only as an intermediary solution while legislation catches up with the practical needs of the international
markets. Contractual frameworks are limited in a number of ways that result in practical disadvantages not only for the parties involved but also for the
market in which such documents are traded, used and verified.
The legal validity can be questioned when a trade document is used between any other parties than the ones who entered into the contractual
agreement. Today there are a number of trade consortia attempting to create contractual frameworks that work on a large scale, requiring parties to sign
up to a pre-existing rulebook and subsequently gain the advantage of legal security with regards to any counterparty within these consortia. This
becomes an issue when a potential counterparty is a member of a different consortia or would prefer to not sign up altogether (perhaps to avoid costs or
negative contractual aspects of a certain rulebook) – where there may be no other option than to resort to using physical documents.
This is connected to the problem of accessibility, where SMEs and MSMEs are in a significantly more vulnerable position than larger corporations. The
also suffer greater relative costs and setbacks when forced to use paper-based processes. This vulnerability is not diminished by private contractual
frameworks as they are not a reliable means to digitalize the entire trade workflow within a company.
Looking at the bigger picture it is undeniably so that electronic documents recognized in law as their paper equivalents would allow for much greater
security in international trade. Regardless of the company there would be an alternative to fully embrace digitalized processes with all the accompanying
benefits, without suffering from unreliable, alterable and in certain situations costly contractual proceedings.

Chapter 3: The law and practice of trade documents

Consultation Question 2:
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Yes

Please expand on your answer:

Maybe also certificates of origin could be added to the list.
Going beyond strict trade documents, we think that also bank guarantees and stand by letters of credits might be considered.

As we understand it, powers of attorney can already be issued and signed electronically, if this is not the case they should also be considered.

Consultation Question 3: We provisionally propose that sea waybills and air waybills need not and should not be included. Do consultees
agree?

Yes

Please expand on your answer:

Yes, as they are not negotiables. However, these document are still to a very large extent paper based and would greatly benefit from becoming digital on
a document per document basis.

Consultation Question 4: We provisionally propose that bearer bonds and other documents of title including banker's drafts, certificates of
deposit payable to bearer, bearer scrip certificates exchangeable for shares, mate's receipts, traveller's cheques, and dividend warrants need
not and should not be included. Do consultees agree?

Yes

Please expand on your answer:

Provided that the necessary safety mechanisms surrounding these instruments are catered for in a digital equivalent to paper.

Consultation Question 5: We provisionally propose that the Secretary of State should have the power to add, remove, or amend an entry in
the list of documents described in Consultation Question 1 by regulations made by statutory instrument. Do consultees agree?

Yes

Please expand on your answer:

Possibility of reduced security and lowered rate of adoption if there is the possibility that entries in the list of documents are removed. However, this
would also allow documents to be added without as much hassle in the future. The security of continuous legal validity is at this stage more important
than the possibility to rapidly add and remove documents from the list.

Consultation Question 6: We provisionally propose that the group of documents covered by our proposed reforms should be referred to as
"trade documents" in the draft Bill. Do consultees agree? If not, what alternative label would consultees propose, and why?

Yes

Please expand on your answer:

Trade documents is an appropriate label and allows for precedent to develop in this particular area and would avoid a cluttered framework.

Consultation Question 7: We provisionally propose that each individual trade document in the draft Bill need not and should not be defined.
Do consultees agree? If not, please give reasons.

Yes

Please expand on your answer:

There is no reason to define individual trade documents when the purpose of the legislation is to allow for digital equivalents to be recognized under the
law of England and Wales. As such, the definition of each trade document should be found within their respective law.

Consultation Question 8: We provisionally propose to include ship’s delivery orders and warehouse receipts in our list of trade documents,
without an express restriction to those that have been made out to order. Do consultees consider that this will cause problems? Please
explain why.

No

Please expand on your answer:

While trade documents such as ship’s delivery orders and warehouse receipts could well benefit from legal validity without being made out to order, such
documents are much less problematic from a legal standpoint. Without being made out to order and thus being non-negotiable (assuming that those not
made out to order are non-negotiable) documents will be subject to less extensive transfer chains. Following a legally valid negotiable trade document in
the digital space is the difficult part, and as such allowing for its non-negotiable counterpart to be valid alongside it should not cause trouble.
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Chapter 5: Possessing electronic trade documents

Consultation Question 9: We provisionally propose that bare legal rights should be excluded from the scope of our proposals for the
possession of electronic trade documents. Do consultees agree?

Yes

Please expand on your answer:

Consultation Question 10: We provisionally propose that, in order for an electronic trade document to be capable of possession, the nature of
the document must not support concurrent control by multiple parties at one time. Do consultees agree?

Yes

Please expand on your answer:

While concurrent control within a corporation might be advantageous from a practical standpoint the legal validity of a digital equivalent depends on
there only existing one document with one claim.
Any solution attempting to create electronic counterparts must ensure that there are measures in place to prevent double spending.
Allowing multiple parties to hold and/control the same document is not aligned with the goal of the legislation itself.
An equivalent solution cannot be based on pre-existing technologies where a document can be duplicated and held by any number of parties
simultaneously. That is not possession in its legal and proper definition.
However, the responsibility to manage and control the document must rest with the holder in the same way as it does for a physical document.
Technology cannot solve reckless behavior by the holder.

Consultation Question 11:

Yes

Please expand on your answer:

We assume that the term 'use' include the possibilities for the one in control of the document to add content to the document such as endorsements,
signatures and seals and evidence this in the document. The ability for the document to hold an audit trail is a key safety mechanism for any trade
document.
An added prerequisite which stems from Question 10 is that this ability to use and transfer/dispose of must be exclusive.

Consultation Question 12: We provisionally propose that, in order for an electronic trade document to be capable of possession, “the system”
on which the document is held must ensure that no more than one person can control the document at any one time. Do consultees agree?

Yes

Please expand on your answer:

Same reasoning as for question 10, if there are multiple parties in control there is no single party in possession.
The responsibility to manage and control the document must rest with the holder in the same way as it does for a physical document.

Consultation Question 13: We invite consultees’ views on whether there could be a situation in which multiple parties could have equal claim
to “possession” of an electronic trade document in such a way that they would not be “one person” for the purposes of the law.

No

Please expand on your answer:

If there is singularity and two parties claim possession of the single document the party who has evidence in the document audit trail will able to evidence
possession. In the physical world this is manifested through endorsements in situations where documents are held in e.g. custody. This risk mitigation
mechanism should also be applicable for any electronic trade document.

Consultation Question 14: We provisionally propose that, in order for an electronic document to be capable of possession, transfer of the
document must transfer control of the document to the transferee, and the transferor must lose control of it as a consequence. Do consultees
agree?

Yes

Please expand on your answer:

Consultation Question 15: We invite consultees’ views on how existing systems, or those in development, ensure that the transferor of an
electronic document can no longer control the document after it is transferred.

Please expand on your answer:
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To enable control and possession of an electronic trade document the document can be linked to an asymmetric key-pair.
The key-pair would consists of a public and a private key.
If the key-pairs match one receives the value ” true”, in all other cases the value is “false”. The public key is inserted in the document and published and
evidenced on a publicly available DLT.
To be able to prove possession and gain the right to add text and signatures to the document and successfully evidence this, one needs the correct
private key and the latest version of the document to be identified as the holder of the original document.
As a holder, it should be possible to add text and signatures (endorse) to the document and/or add and link the document to a new public key where the
corresponding private key is held be the new owner/holder. The previous holder has thereby lost control and possession.

Consultation Question 16: We invite consultees’ views on whether the ability to retain a copy of an electronic trade document after transfer or
other disposal of the electronic trade document could lead to problems in practice.

No

Please expand on your answer:

All digital originals must fulfill the requirement of singularity this means that a copy must be distinguished from its original. If one can identify that a copy
corresponds to the current original, a copy could have evidentiary value if the original would be lost.

In all other aspect the original is the legal instruments however verifiable copies can be very useful in processing and documenting transactions.
Regarding retention and management of copies applicable rules of e.g. GDPR should of course be respected.

Just as it is impossible to verify that a holder of a paper original has destroyed each copy that they own it would be impossible to entirely remove the
ability to keep an electronic copy.

Consultation Question 17: We invite consultees’ views on whether the possessibility of electronic trade documents should depend on any
other factors or criteria. If so, please explain the reasons for your additional criteria.

Yes

Please expand on your answer:

In order for an electronic trade document to fulfill the requirements as a negotiable instrument or a document of title it would be appropriate that it
offers the possibilities of making text and signature additions to enable endorsements or include other evidence of transfer of title.

Consultation Question 18:

Yes

Please expand on your answer:

Consultation Question 19: We provisionally propose that there is no need to make explicit in legislation that the requirement of intention to
possess applies to electronic trade documents. Do consultees agree?

Yes

Please expand on your answer:

Consultation Question 20: We invite consultees’ views on what circumstances there could be a debate about which of one or more parties is in
possession of an electronic trade document held on a system of the type envisaged by our proposals.

Please expand on your answer:

Document fraud is a significant pain point in international trade, this means that there would perhaps be a situation where a transfer has occurred under
dubious or fraudulent circumstances. We think this is a problem best left to the existing law.

Technology can make it more difficult to make errors and commit fraud but cannot prevent the holder from acting carelessly or be subject to criminal
behavior such as identity theft, system hacking etc. Any DLT system retaining the evidence of the electronic trade documents must therefore have state of
the art security standards, the DLT must be tamper proof.

Chapter 6: Using electronic trade documents

Consultation Question 21: We provisionally propose that electronic trade documents should not be subject to an explicit statutory
requirement for integrity. Do consultees agree?

No

Please give reasons for your answer::

There should be an explicit legal requirement that an electronic trade document must maintain its integrity throughout its life cycle.
Just as the integrity of a paper document is important to prove a claim, the electronic trade document must also hold up to scrutiny.
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Consultation Question 22: We provisionally propose not to impose an express statutory reliability requirement. Do consultees agree? Please
give reasons.

Yes

Please give reasons for your answer: :

There should be a certain burden of reliability for the provider of electronic trade documentation. Whether or not an accreditation body is required is an
open question, in any case, there must be a minimum level of reliability for the legislation to have any effect. The requirement of statutory reliability will
only become relevant when the reliability of a trade document is called into question, but when that happens it will be important that parties are able to
rely on legal grounds e.g. the eIDAS regulation regarding digital signatures. However, harmonization of trade legislation will continue over time. This draft
Bill is a significant step forward in this endeavor. An accreditation requirement could significantly hamper adoption of electronic trade documents.

(1) When should a party be required to prove that their electronic document is reliable?:

(2) Do consultees think our proposals should include an accreditation process? If so, in what form?:

Consultation Question 23: We provisionally propose that there should be a statutory requirement that electronic trade documents must
contain the same information as would be required to be contained in a paper equivalent. Do consultees agree?

Yes

Please give reasons for your answer::

This is an absolute requirement for electronic trade documents to be accepted widely in international trade. This also ensures that all historical practices
and precedence regarding trade documents will remain intact.

Consultation Question 24: We do not consider there to be a need to introduce an express statutory provision on writing in electronic trade
documents, because the law already considers electronic displays to be capable of constituting “writing”. Do consultees agree? Please give
reasons.

Yes

Please give reasons for your answer::

Consultation Question 25: We do not consider there to be a need to introduce an express statutory provision on signing electronic trade
documents. Do consultees agree? Please give reasons.

Yes

Please give reasons for your answer::

NB.
The eIDAS regulation mainly focuses on cross border interaction between government agencies. Hence, the requirements become, in many cases, too
complicated due to the fact that there are many different electronic signature solutions available. It is therefore important not to have as strict signature
requirements as stated in the eIDAS regulation as the contracting parties are responsible for ensuring the identify of their counterparty and that the
signature is authorized.
On top of this we also have AML regulations that the counterparties have to comply with.

Consultation Question 26: We do not consider there to be a need to introduce an express statutory provision on the accessibility of
information contained in electronic documents. Do consultees agree? Please give reasons.

Other

Please give reasons for your answer::

It is reasonable that the electronic trade document should be accessible and readable using commonly used software solutions as these documents are
traded, forfeited, are used as collateral and must be presentable to any court. Currently such formats are e.g. PDF or text written in UTF.
We consider it good for the Law Commission to address this in a softer requirement that is not unnecessarily prescriptive.

Consultation Question 27: We provisionally propose that legislation should explicitly allow for indorsement of electronic documents. Do
consultees agree? Please give reasons.

Yes

Please give reasons for your answer::

If a transfer can be manifested in text and signature this constitutes further proof of possession. This is also in harmony with the Geneva convention.

Consultation Question 28: We seek consultees’ views on whether there is any need for electronic trade documents to be capable of being
issued in sets.
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We seek consultees’ views on whether there is any need for electronic trade documents to be capable of being issued in sets.:

We fully agree with the consultation paper as the functionality is already available by technology providers.

Consultation Question 29: We provisionally propose that no further provision is required in legislation to address the following in respect of
electronic trade documents:

We provisionally propose that no further provision is required in legislation to address the following in respect of electronic trade documents: (1) timing
of delivery; (2) timing of transfer; (3) rejection; and (4) amendment. Do consultees agree?:

We fully agree

Consultation Question 30: We seek consultees’ views on how amendment or rectification of an electronic trade document is achieved under
existing systems and those in development.

We seek consultees’ views on how amendment or rectification of an electronic trade document is achieved under existing systems and those in
development.:

This is a core functionality when aligning the functionality of electronic documents to physical trade documents.
Any amendment and/or rectification has to be done in the electronic document and not in a separate system, register or infrastructure as the document
in many cases is an independent undertaking.
Any rectification needs to be transparent and enable the future reader or holder to understand and be aware of the rectification.

Therefore, text/content should not be deleted in the trade documents when amendments or rectifications are done. Preferable this is done by adding
separate text/content referring to the parts subject to change. This will also give a perfect audit trail of all events in the actual trade document.

Consultation Question 31: We seek consultees’ views on whether the phrase “so far as practicable” should be included in clause 2(2)(c).

No, it should not be included.

If yes, please give examples where such a qualification would be required.:

We think it should not be included. The wording could create unnecessary uncertainties and hamper the rapid adaptation and wide use of electronic
trade documents.

Consultation Question 32: We seek consultees’ views on what security interests are typically taken over trade documents at the moment.

We seek consultees’ views on what security interests are typically taken over trade documents at the moment.:

We assume that these issues are currently not being handled properly or missed out by the industry as the paper based processing is very costly,
cumbersome and subject to operational risks e.g. the trade fraud losses that occurred in Singapore 2020 was partly due to the fact that some banks did
not take possession of the physical B/Ls that were posted as collateral.
We also understand that when large companies are refinancing their trade deals they are not providing the physical bills of exchange (or other debt
instrument) to their financiers, only copies.
We believe, if trade documents can be in an electronic form these practices can be significantly enhanced and improved to the benefit of all parties
involved.

Consultation Question 33: We provisionally propose that an electronic trade document should be capable of being the subject of possessory
concepts including bailment, conversion, pledges, and liens, and that this should be provided for in legislation. Do consultees?

Bailment, Conversion, Pledge, Lien, Other possessory concepts

Please give reasons for your answer::

See question 32

Consultation Question 34: We provisionally propose that existing rules and practices can accommodate the discharge, surrender or
accomplishment of electronic trade documents, and that no specific legislative provision is needed. Do consultees agree?

Yes

Please give reasons for your answer::

Consultation Question 35: We provisionally propose that provision should be made to allow for a change of medium for trade documents
from electronic to paper, or from paper to electronic. Do consultees agree?

Yes

Please give reasons for your answer::
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We think that the prevailing view should be that trade documents should not shift medium during their lifetime, However, if so should be the case, the
evidence of the switch and the safety mechanisms surrounding the switch must be very strict as it otherwise opens up a window for fraud.

Consultation Question 36: We seek consultees’ views on whether the draft Bill should contain a requirement that the issuer of a trade
document must allow the person in possession to change the document’s medium.

No

Please give reasons for your answer::

We think that this should be for the contracting parties to decide.
In any case, if a switch of medium occurs, the drawee under a BoE is exposed to the risk of a potential double spending. Hence, we consider it prudent
that any switch of medium should be approved by the drawee.

Consultation Question 37: We seek consultees’ views on whether the electronic trade documents that satisfy the requirements of our draft Bill
will also satisfy the requirements of the MLETR.

Other

To the extent that consultees consider our provisional proposals to be incompatible with the MLETR or other international approaches, please explain
this and the consequences to which it could give rise.:

The draft Bill is very well drafted and it allows for future development of trade practices and harmonization. Furthermore, it does not intervene with the
responsibilities of the contracting parties to be prudent in evidencing their undertakings.
From our view, we cannot see any conflict between the draft Bill and the MLETR but we are a technology company, not able to make the full legal
assessment.
Regardless, we think the full compatibility is paramount to the wide and international adoption of electronic trade documents.

Consultation Question 38: We provisionally propose that the Law Commission should consider the private international law aspects of digital
assets, including electronic trade documents, as part of a separate project. Do consultees agree?

Yes, it should be a separate Law Commission project.

Please give reasons for your answer::

Trade documents are well chartered territories and the purpose the draft Bill is to allow the use of electronic trade documents provided they provide the
same (or better) safety mechanisms as their paper equivalents.
Digital assets could include currencies, art objects and other property rights. As this is a very wide scope it needs to be investigated very thoroughly in the
context of statutory law. This would delay the legislation and adoption of electronic trade documents.

Consultation Question 39: We provisionally propose that the word “issue” describes the process by which a trade document (where relevant)
becomes a document of title. Do consultees agree?

Yes

Please give reasons for your answer::

Consultation Question 40: We provisionally propose that the change of medium of a trade document issued before the Act comes into force
should not be permitted. Do consultees agree?

Other

Please give reasons for your answer::

We think this is an issue for the contracting parties.

Consultation Question 41: We provisionally propose that our proposals do not create any additional risk that documents which are not
intended to be documentary intangibles will become so by virtue of the draft Bill. Do consultees agree?

Yes

Please give reasons for your answer::

Chapter 7: Assessing the impact of reform

Consultation Question 42: We seek consultees’ views on what, in their experience, is the average number of paper documents required in a
single trade transaction, compared to our current assumption of 40.

Please expand on your answer:
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We do not have any additional insights into this.
However, we do not thinks that all of these documents are trade documents as defined in this context, many should be invoices, packing lists etc.

NB. We think it is key to point out that almost all documents are already born digitally but printed when they need to change hands. All documents are
printed when one document has to be on paper (B/L or BoE) so the whole process becomes paper based. This draft Bill will correctly make it possible for
all types of documents to stay digital.

Consultation Question 43: We seek consultees' views on whether our estimate of the global total number of paper trade documents used in
container shipping is accurate.

Please expand on your answer:

We have no view on this.

Consultation Question 44: We seek consultees’ views on whether the average number of documents required in a trade transaction varies
between sectors. If so, please give details.

No

Please expand on your answer:

We have no view on this

Consultation Question 45: We seek consultees’ views, if they are able to give an estimate, on the percentage of trade and shipping
documentation which is under the law of England and Wales.

Please expand on your answer:

We have no view on this

Consultation Question 46: We seek consultees' views on how quickly the industry would move to electronic trade documents if these
provisional proposals came into force in 2022.

Please expand on your answer:

Our view is that the expectations are very high from all parties and we therefore estimate that as much as 80% of all trade documents could be digital by
2030.
Until recently this was a technological problem but when issuing this law the issue of tangibility goes away making it possible for all trade documents to
become digital.

Please expand on your answer:

2030 80%
2050 99%
The above provided that electronic trade documents are fully interoperable between all parties and platforms.

Consultation Question 47: We seek consultees’ views on how much money, or what percentage of the cost of a transaction, do consultees
estimate could be saved per transaction by transitioning to electronic documents.

Please expand on your answer:

We estimate that going from a paper based process to a digital STP process could save as much as 90% of the total processing cost (including all types of
paper, handling, storage and courier costs).
The above provided that electronic trade documents are fully interoperable between all parties and platforms.

Consultation Question 48: We seek consultees’ views on the efficiency gains of a transition to electronic trade documents. Please provide
evidence or data if possible.

Please expand on your answer:

We estimate that lead times can be reduced by up to 90% as there will be no need for any physical transport or handling.
The above provided that electronic trade documents are fully interoperable between all parties and platforms.

Consultation Question 49: We provisionally propose that electronic trade documents will reduce the risk of fraud compared to paper trade
documents. Do consultees agree?

Yes

Please expand on your answer:
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Some of the risks that are mitigated are:
Fraud
Human error
Sanctions breaches
AML risks
Counterparty identification risks
Postal/transport risks
Settlement risks
Risks related to copies used in processing (dual processes paper and scanned images)
Data privacy risks
Reconciliation risks
..........

Consultation Question 50: We provisionally propose that electronic trade documents will enhance the transparency of supply chains. Do
consultees agree? Please provide examples or evidence if possible.

Yes

Please expand on your answer:

See above question 49

Consultation Question 51: We provisionally propose that there will be environmental benefits from a transition to electronic trade documents.
Do consultees agree? Please provide examples or data if possible.

Yes

Please expand on your answer:

Some benefits are:
Less use of paper
No transport of paper
Less use of space for storage of document
Less need for demurrage (when paper B/Ls are late)

Consultation Question 52: We seek consultees' views on what impact is foreseen for ultimate end-users of goods. Please provide quantitative
evidence if possible.

Please expand on your answer:

The situation when goods are not released to the buyer due to late arrival of or lost documentation will be reduced significantly.
Transparency for the end user can also be greatly enhanced.
As cost for handling trade documents is expected to decrease significantly it will make trade finance more accessible for SMEs and smaller financial
institutions.

Consultation Question 53: We seek consultees’ views on if there are any potential positive impacts of our proposals that have not been
identified above.

Yes

Please expand on your answer:

This bill will show the way for other countries to adopt the same or similar legislation.
This bill will greatly support and lay the groundwork for international digital standardization.

Consultation Question 54: We seek consultees’ views on whether it is anticipated that transition costs will be a brake on the uptake of
electronic trade documents.

No

Please expand on your answer:

From what we know from our own technical proposal this will not be an issue, on the contrary, transition cost will be minimal and greatly out weight by
the quickly obtainable
cost savings for all parties.

Consultation Question 55: We seek consultees’ views on factors that may affect the willingness of financers of trade transactions to adopt
electronic trade documents.

Please expand on your answer:
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We believe that government agencies could play a vital role in paving the way for trade digitalization. This will further emphasize the legality of electronic
trade documents.
As regards the financiers willingness and preparedness to adopt electronic trade documents we refer to the ITFA DNI
(https://itfa.org/itfa-digital-negotiable-instruments-dni-initiative/initiative) and the ICC DSI.

Consultation Question 56: We seek consultees' views on the average energy consumption per transaction for proposed electronic trade
document platforms.

Please expand on your answer:

Autonomous DLT solutions storing large amounts data (where participants are mining to create proof of work e.g. Bitcoin and Ethereum) are consuming
large amounts of energy.

Consultation Question 57: We seek consultees’ views on how the energy consumption of DLT can be minimised.

Please expand on your answer:

A non autonomous DLT with a governance structure that is only storing evidence data (of the document and not the content) will mean much faster,
cheaper and an extremely energy efficient processing.

Consultation Question 58: We seek consultees’ views on whether there are any other potential negative impacts of our proposals that have
not been identified above.

No

Please expand on your answer:

This draft Bill is very balanced as it is, on one hand it enables a more efficient and safer processing of negotiables and documents of title and on the other
hand enables the maintaining of trade practices and precedencies which have been developed over centuries. This means that there are very good
changes of early and rapid adoption by all parties in international trade.
Furthermore, this draft Bill also paves the way for an easy and cost efficient transition to electronic trade documents making them accessible for SMEs
and smaller financial institutions globally
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28 July 2021 

 

Dear Sirs, 

 

Gafta is an International Trade Association which represents nearly 2000 member companies in 100 

countries who trade in Agri-commodities. Gafta develops and maintains the standard forms of 

contract on which it is estimated that 80% of the world’s trade in grain, is shipped. It also runs an 

international arbitration service to deal with contractual disputes, adjudicating on 300+ multi-million 

dollar disputes each year. All Gafta contracts and its arbitration services, are based on English law. 

Gafta also provides training on legal and contractual issues, as well as trade policy advice, Approved 

Registers for technical firms used in international shipping, along with information, events and 

networking. 

 

Gafta broadly supports the Law Commission proposals on Electronic Trade Documents which, 

amongst other things, includes proposals to allow for the legal recognition of documents, such as bills 

of lading. Gafta is in favour of measures to facilitate and increase the use of electronic documents to 

support the international trade in Agri-commodities. 

 

Gafta awaits the outcome of Law Commission’s recommendations with great interest and will keep 

Members informed of any developments. We are happy to participate in any further consultations. 

 

 

 

141



From:
To:
Cc:
Subject: Digitalisation of documents used in trade - Consultation Questions for England and Wales.
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Dear Commercial and Common Law Team,
 
Please find here below the answers to the questions to the best of our knowledge:
 
 
Consultation Question 1.
8.1 We invite consultees’ views on the advantages and disadvantages associated with
using private contractual frameworks to facilitate the use of electronic trade
documents, compared with using electronic documents recognised in law as being
equivalent to paper documents.
Paragraph 2.44
 
Answer: getting all stakeholders agreeing to different private multi party legal frameworks  takes
considerable time and effort, although the legal mechanism is robust enough as to make it work
in absence of countries legal recognition.
 
 
Consultation Question 2.
8.2 We provisionally propose that our reforms cover only the following categories of
document:
(1) bills of exchange;
(2) promissory notes;
(3) bills of lading;
(4) ship’s delivery orders;
(5) warehouse receipts;
(6) marine insurance policies; and
(7) cargo insurance certificates.
Do consultees agree?
If not, we invite consultees to suggest categories of document that should be
added to or removed from this list, and to explain why.
Paragraph 3.85
 
Answer: Yes
 
 
Consultation Question 3.
8.3 We provisionally propose that sea waybills and air waybills need not and should
not be included. Do consultees agree?
Paragraph 3.86
 
Answer: Yes
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Consultation Question 4.
8.4 We provisionally propose that bearer bonds and other documents of title including
banker’s drafts, certificates of deposit payable to bearer, bearer scrip certificates
exchangeable for shares, mate’s receipts, traveller’s cheques, and dividend
warrants need not and should not be included. Do consultees agree?
Paragraph 3.87
 
Answer: Yes
 
 
Consultation Question 5.
8.5 We provisionally propose that the Secretary of State should have the power to
add, remove, or amend an entry in the list of documents described in Consultation
Question 1 by regulations made by statutory instrument. Do consultees agree?
Paragraph 3.88
 
Answer: Yes
 
 
 
Consultation Question 6.
8.6 We provisionally propose that the group of documents covered by our proposed
reforms should be referred to as “trade documents” in the draft Bill. Do consultees
agree?
If not, what alternative label would consultees propose, and why?
Paragraph 3.94
 
Answer: Yes
 
 
Consultation Question 7.
8.7 We provisionally propose that each individual trade document in the draft Bill need
not and should not be defined. Do consultees agree? If not, please give reasons.
Paragraph 3.96
154
 
Answer: Yes
 
 
 
Consultation Question 8.
8.8 We provisionally propose to include ship’s delivery orders and warehouse receipts
in our list of trade documents, without an express restriction to those that have
been made out to order. Do consultees consider that this will cause problems?
Please explain why.
Paragraph 3.99
 
Answer:
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Consultation Question 9.
8.9 We provisionally propose that bare legal rights should be excluded from the scope
of our proposals for the possession of electronic trade documents. Do consultees
agree?
Paragraph 5.58
 
Answer:
 
Consultation Question 10.
8.10 We provisionally propose that, in order for an electronic trade document to be
capable of possession, the nature of the document must not support concurrent
control by multiple parties at one time. Do consultees agree?
Paragraph 5.72
 
Answer:Yes
 
 
Consultation Question 11.
8.11 We provisionally propose that “control” should be defined as the ability (as a
matter of fact) to:
(1) use; and
(2) transfer or otherwise dispose of
an electronic trade document. Do consultees agree?
Paragraph 5.90
155
 
Answer:Yes
 
 
Consultation Question 12.
8.12 We provisionally propose that, in order for an electronic trade document to be
capable of possession, “the system” on which the document is held must ensure
that no more than one person can control the document at any one time. Do
consultees agree?
Paragraph 5.95
 
Answer:Yes
 
Consultation Question 13.
8.13 We invite consultees’ views on whether there could be a situation in which multiple
parties could have equal claim to “possession” of an electronic trade document in
such a way that they would not be “one person” for the purposes of the law.
Paragraph 5.96
 
Answer:
 
Consultation Question 14.
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8.14 We provisionally propose that, in order for an electronic document to be capable of
possession, transfer of the document must transfer control of the document to the
transferee, and the transferor must lose control of it as a consequence. Do
consultees agree?
Paragraph 5.103
 
Answer:Yes
 
Consultation Question 15.
8.15 We invite consultees’ views on how existing systems, or those in development,
ensure that the transferor of an electronic document can no longer control the
document after it is transferred.
Paragraph 5.104
 
Answer: Once the transferee accepts its designation, the system shall not allow Transferor to
control the document.
 
 
Consultation Question 16.
8.16 We invite consultees’ views on whether the ability to retain a copy of an electronic
trade document after transfer or other disposal of the electronic trade document
could lead to problems in practice.
Paragraph 5.109
 
Answer: We don´t view this is a problem as long the document is stamped/identified as a Copy
 
Consultation Question 17.
8.17 We invite consultees’ views on whether the possessibility of electronic trade
documents should depend on any other factors or criteria. If so, please explain the
reasons for your additional criteria.
Paragraph 5.111
 
Answer:
 
Consultation Question 18.
8.18 We provisionally propose that:
(1) the person who is able to control an electronic trade document is the person
in possession of it; and
(2) possession of an electronic trade document is transferred from one person
to another when the transferee gains control of that electronic trade
document.
Do consultees agree? If not, please explain why not.
Paragraph 5.115
 
Answer: Yes
 
 
Consultation Question 19.
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8.19 We provisionally propose that there is no need to make explicit in legislation that
the requirement of intention to possess applies to electronic trade documents. Do
consultees agree?
Paragraph 5.129
157
 
Answer: We believe there should be an explicit intention to possess the document to manifest
explicit intention in those situations where the document could have been transferred by
mistake
 
 
 
Consultation Question 20.
8.20 We invite consultees’ views on what circumstances there could be a debate about
which of one or more parties is in possession of an electronic trade document held
on a system of the type envisaged by our proposals.
Paragraph 5.130
 
Answer: only one party is capable of accepting its designation
 
Consultation Question 21.
8.21 We provisionally propose that electronic trade documents should not be subject to
an explicit statutory requirement for integrity. Do consultees agree?
Paragraph 6.13
 
Answer: we believe there shouldn´t be a specific provision concerning integrity
 
 
 
Consultation Question 22.
8.22 We provisionally propose not to impose an express statutory reliability
requirement. Do consultees agree? Please give reasons.
If consultees disagree:
(1) When should a party be required to prove that their electronic document is
reliable?
(2) Do consultees think our proposals should include an accreditation process?
If so, in what form?
Paragraph 6.28
 
 
Answer: Yes, it is up to the users to determine the level of IT analysis and associated risks.
Notwithstanding, It would be important to count on certain level of accreditation or
endorsement like the one given by the IG of P&I Clubs.
 
 
Consultation Question 23.
8.23 We provisionally propose that there should be a statutory requirement that
electronic trade documents must contain the same information as would be
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required to be contained in a paper equivalent. Do consultees agree?
Paragraph 6.33
158
 
Answer: Yes
 
Consultation Question 24.
8.24 We do not consider there to be a need to introduce an express statutory provision
on writing in electronic trade documents, because the law already considers
electronic displays to be capable of constituting “writing”. Do consultees agree?
Please give reasons.
Paragraph 6.43
 
Answer: Yes
 
 
Consultation Question 25.
8.25 We do not consider there to be a need to introduce an express statutory provision
on signing electronic trade documents. Do consultees agree? Please give
reasons.
Paragraph 6.49
 
Answer: Yes, the method of signing is irrelevant as long as the party can be identified.
 
 
 
Consultation Question 26.
8.26 We do not consider there to be a need to introduce an express statutory provision
on the accessibility of information contained in electronic documents. Do
consultees agree? Please give reasons.
Paragraph 6.53
 
Answer: Yes, the electronic record should be capable of showing all the relevant information
 
 
 
 
Consultation Question 27.
8.27 We provisionally propose that legislation should explicitly allow for indorsement of
electronic documents. Do consultees agree? Please give reasons.
Paragraph 6.60
 
Answer: Yes as this a s negotiable document capable of being transferred by endorsement
 
 
Consultation Question 28.
8.28 We seek consultees’ views on whether there is any need for electronic trade
documents to be capable of being issued in sets.
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Paragraph 6.62
159
 
Answer: There´s no need. If documents are required to be presented for specific situations like
bank negotiations or Customs Clearance, same document could be accessed and validated
directly from the platforms via access link.
 
 
 
Consultation Question 29.
8.29 We provisionally propose that no further provision is required in legislation to
address the following in respect of electronic trade documents:
(1) timing of delivery;
(2) timing of transfer;
(3) rejection; and
(4) amendment.
Do consultees agree?
Paragraph 6.75
 
Answer: Yes, this is part of the process defined by the service providers .
 
 
Consultation Question 30.
8.30 We seek consultees’ views on how amendment or rectification of an electronic
trade document is achieved under existing systems and those in development.
Paragraph 6.76
 
Answer: The person in control of the document is capable of requesting amendments to the
document, but parties like vessel Owner should always accept them. Only after being accepted
by Vessel Owner, the updated document will be released to the person in control of it.
 
Consultation Question 31.
8.31 We seek consultees’ views on whether the phrase “so far as practicable” should
be included in clause 2(2)(c). If yes, please give examples where such a
qualification would be required.
Paragraph 6.80
 
Answer:
 
Consultation Question 32.
8.32 We seek consultees’ views on what security interests are typically taken over trade
documents at the moment.
Paragraph 6.102
 
Answer:
 
Consultation Question 33.
8.33 We provisionally propose that an electronic trade document should be capable of
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being the subject of possessory concepts including bailment, conversion, pledges,
and liens, and that this should be provided for in legislation. Do consultees agree?
Paragraph 6.110
 
Answer: Yes
 
 
 
Consultation Question 34.
8.34 We provisionally propose that existing rules and practices can accommodate the
discharge, surrender or accomplishment of electronic trade documents, and that
no specific legislative provision is needed. Do consultees agree?
Paragraph 6.114
 
Answer:Yes
 
 
Consultation Question 35.
8.35 We provisionally propose that provision should be made to allow for a change of
medium for trade documents from electronic to paper, or from paper to electronic.
Do consultees agree?
Paragraph 6.125
 
Answer: Yes
 
 
 
Consultation Question 36.
8.36 We seek consultees’ views on whether the draft Bill should contain a requirement
that the issuer of a trade document must allow the person in possession to change
the document’s medium.
Paragraph 6.128
 
Answer: Yes
 
 
Consultation Question 37.
8.37 We seek consultees’ views on whether the electronic trade documents that satisfy
the requirements of our draft Bill will also satisfy the requirements of the MLETR.
To the extent that consultees consider our provisional proposals to be
incompatible with the MLETR or other international approaches, please explain
this and the consequences to which it could give rise.
Paragraph 6.136
 
Answer:
 
 
Consultation Question 38.
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8.38 We provisionally propose that the Law Commission should consider the private
international law aspects of digital assets, including electronic trade documents, as
part of a separate project. Do consultees agree?
Paragraph 6.148
 
 
 
 
Consultation Question 39.
8.39 We provisionally propose that the word “issue” describes the process by which a
trade document (where relevant) becomes a document of title. Do consultees
agree?
Paragraph 6.162
 
Answer: Yes
 
 
Consultation Question 40.
8.40 We provisionally propose that the change of medium of a trade document issued
before the Act comes into force should not be permitted. Do consultees agree?
Paragraph 6.165
 
Answer: Yes
 
 
 
Consultation Question 41.
8.41 We provisionally propose that our proposals do not create any additional risk that
documents which are not intended to be documentary intangibles will become so
by virtue of the draft Bill. Do consultees agree?
Paragraph 6.175
 
Answer:
 
 
 
Consultation Question 42.
8.42 We seek consultees’ views on what, in their experience, is the average number of
paper documents required in a single trade transaction, compared to our current
assumption of 40.
Paragraph 7.19
 
Answer: This information is vague and depending on the market conditions one shipments could
be split in different sets of documents requesting different type of documents. Nevertheless, we
believe an average of 7 different type of documents per set would be reasonable.
 
 
Consultation Question 43.
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8.43 We seek consultees’ views on whether our estimate of the global total number of
paper trade documents used in container shipping is accurate.
Paragraph 7.20
 
Answer:
 
 
Consultation Question 44.
8.44 We seek consultees’ views on whether the average number of documents
required in a trade transaction varies between sectors. If so, please give details.
Paragraph 7.21
 
Answer:
 
 
 
Consultation Question 45.
8.45 We seek consultees’ views, if they are able to give an estimate, on the percentage
of trade and shipping documentation which is under the law of England and
Wales.
Paragraph 7.23
163
 
Answer:
 
 
 
 
Consultation Question 46.
8.46 We seek consultees’ views on how quickly the industry would move to electronic
trade documents if these provisional proposals came into force in 2022. If
possible, we request that consultees say what percentage of documentation might
be issued and used in electronic form:
(1) by 2030; and
(2) by 2050.
Paragraph 7.28
 
 
Answer:
 
 
Consultation Question 47.
8.47 We seek consultees’ views on how much money, or what percentage of the cost of
a transaction, do consultees estimate could be saved per transaction by
transitioning to electronic documents.
Paragraph 7.37
 
Answer: we don´t know the answer
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Consultation Question 48.
8.48 We seek consultees’ views on the efficiency gains of a transition to electronic
trade documents. Please provide evidence or data if possible.
Paragraph 7.48
 
Answer: faster processes and time to get to destination; mitigate errors and time to fix them;
eradicate courier expenses (and the effect of aircrafts fuel-carbon dioxide) ; improve the time to
get paid; savings on everything that is involved to produce reams of papers (trees; water;
oxygen); time spent preparing documents.
 
 
Consultation Question 49.
8.49 We provisionally propose that electronic trade documents will reduce the risk of
fraud compared to paper trade documents. Do consultees agree?
Paragraph 7.53
164
 
Answer: Yes
 
 
 
Consultation Question 50.
8.50 We provisionally propose that electronic trade documents will enhance the
transparency of supply chains. Do consultees agree? Please provide examples or
evidence if possible.
Paragraph 7.57
 
 
Answer: Yes as there will be documents traceability options in real time.
 
 
Consultation Question 51.
8.51 We provisionally propose that there will be environmental benefits from a transition
to electronic trade documents. Do consultees agree? Please provide examples or
data if possible.
Paragraph 7.61
 
Answer: in principle Yes, as the amount of paper will be reduced; but we don´t certainly know
the impact on the electricity equested to handle all these electronic documents.
 
 
Consultation Question 52.
8.52 We seek consultees’ views on what impact is foreseen for ultimate end-users of
goods. Please provide quantitative evidence if possible.
Paragraph 7.65
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Answer: we expect they will receive a decrease in the purchase price as a result of the efficiency
gains.
 
 
Consultation Question 53.
8.53 We seek consultees’ views on if there are any potential positive impacts of our
proposals that have not been identified above.
Paragraph 7.66
 
Answer:
 
 
Consultation Question 54.
8.54 We seek consultees’ views on whether it is anticipated that transition costs will be
a brake on the uptake of electronic trade documents.
Paragraph 7.72
165
 
Answer:
 
 
 
Consultation Question 55.
8.55 We seek consultees’ views on factors that may affect the willingness of financers
of trade transactions to adopt electronic trade documents.
Paragraph 7.78
 
Answer:
 
 
 
Consultation Question 56.
8.56 We seek consultees’ views on the average energy consumption per transaction for
proposed electronic trade document platforms.
Paragraph 7.84
 
Answer:
 
Consultation Question 57.
8.57 We seek consultees’ views on how the energy consumption of DLT can be
minimised.
Paragraph 7.85
 
Answer:
 
Consultation Question 58.
8.58 We seek consultees’ views on whether there are any other potential negative
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impacts of our proposals that have not been identified above.
Paragraph 7.86
 
 
Answer:
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Submitted to Law Commission consultation on electronic trade documents
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About you

What is your name?

Name:

What is the name of your organisation?

Enter the name of your organisation:

HSBC

Are you responding to this consultation in a personal capacity or on behalf of your organisation?

Response on behalf of organisation

If other, please state::

What is your email address?

Email:

What is your telephone number?

Telephone number:

If you want the information that you provide in response to this consultation to be treated as confidential, please explain to us why you regard
the information as confidential. As explained in our privacy notice, we will take full account of your explanation but cannot give an assurance
that confidentiality can be maintained in all circumstances.

If you want the information that you provide in response to this consultation to be treated as confidential, please explain to us why you regard the
information as confidential. As explained in our privacy notice, we will take full account of your explanation but cannot give an assurance that
confidentiality can be maintained in all circumstances. :

Chapter 2: The nature of the problem

Consultation Question 1: We invite consultees’ views on the advantages and disadvantages associated with using private contractual
frameworks to facilitate the use of electronic trade documents, compared with using electronic documents recognised in law as being
equivalent to paper documents.

Please share your views below::

The primary challenge for the finance industry, as for other parties in dealing with electronic documents, is the inability of any party to generally rely on
such documents as security or as valid evidence of the contents of such document. The only option, as acknowledged in the consultation paper, is the
current practice of parties agreeing between themselves under a private contract to recognise electronic documents.
The main drawback to this approach is that there is still no ability to rely upon or enforce the content of the electronic document against the many parties
who have not agreed to the specific contractual framework. Hence any security or interest represented by the electronic document is inadequate.

Chapter 3: The law and practice of trade documents

Consultation Question 2:

Other

Please expand on your answer:

While there is a benefit in the law specifically addressing certain issues that present a challenge for some subsets of electronic documents (i.e. bills of 
exchange and bills of lading), we believe it is better to avoid limiting legal recognition of electronic documents to only negotiable and/or transferable 
document or to any listed set of documents. A more general category will future proof the law especially in a context of rapidly evolving technology and 
business practices, as well as support international alignment so vital for the widespread use of electronic documents in international trade as recognised 
in the consultation paper.
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Furthermore, limiting the scope of legal recognition to a specific set of documents may lead to uncertainty on the validity of other electronic documents
hence potentially creating a new issue.

Consultation Question 3: We provisionally propose that sea waybills and air waybills need not and should not be included. Do consultees
agree?

Yes

Please expand on your answer:

See response to Question 2

Consultation Question 4: We provisionally propose that bearer bonds and other documents of title including banker's drafts, certificates of
deposit payable to bearer, bearer scrip certificates exchangeable for shares, mate's receipts, traveller's cheques, and dividend warrants need
not and should not be included. Do consultees agree?

Yes

Please expand on your answer:

Consultation Question 5: We provisionally propose that the Secretary of State should have the power to add, remove, or amend an entry in
the list of documents described in Consultation Question 1 by regulations made by statutory instrument. Do consultees agree?

Yes

Please expand on your answer:

Consultation Question 6: We provisionally propose that the group of documents covered by our proposed reforms should be referred to as
"trade documents" in the draft Bill. Do consultees agree? If not, what alternative label would consultees propose, and why?

Yes

Please expand on your answer:

Consultation Question 7: We provisionally propose that each individual trade document in the draft Bill need not and should not be defined.
Do consultees agree? If not, please give reasons.

No

Please expand on your answer:

We don’t feel there should be a listing of documents, or partial list (see response to Question 2). However, if any individual trade document type is
referred to in a list of clause, we feel a definition is needed as to what that term means so as to avoid a broad inclusion of documents that are not
intended.

Consultation Question 8: We provisionally propose to include ship’s delivery orders and warehouse receipts in our list of trade documents,
without an express restriction to those that have been made out to order. Do consultees consider that this will cause problems? Please
explain why.

No

Please expand on your answer:

We don’t think these need inclusion because rather than listing the relevant trade documents, the general purpose of the reform should be to recognise
electronic documents as having the same legal treatment as the paper form equivalent. A simple reference in the introduction of the reform law should
suffice rather than making an exclusive list of documents.

Chapter 5: Possessing electronic trade documents

Consultation Question 9: We provisionally propose that bare legal rights should be excluded from the scope of our proposals for the
possession of electronic trade documents. Do consultees agree?

Yes

Please expand on your answer:

Consultation Question 10: We provisionally propose that, in order for an electronic trade document to be capable of possession, the nature of
the document must not support concurrent control by multiple parties at one time. Do consultees agree?

Yes
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Please expand on your answer:

The draft law attempts to address the concept of possession and control of an electronic document. This is important in providing certainty and
equivalency between electronic and paper documents.
The following criteria are particularly important for trade finance:
• Only one person has control of the document at any one time.
• The electronic document must be capable of being the subject of exclusive use. It does not support concurrent use or control by multiple parties at one
time.

As in the cited example, blockchain technology permits the creation of only one document controlled by only one person who can transfer or dispose of
it.

Consideration should be given to the aspect of transfer and sole control. Currently buyers and sellers can transfer partial interests in bills of exchange so
there may at time be joint owners.

Consultation Question 11:

Yes

Please expand on your answer:

We generally agree, but suggest a modification to “use to the exclusion of others”. Although the proposal should be agnostic to any use of technology
(DLT, blockchain, etc.) an exemption for the system operator (as factual controller of the electronic database) will be necessary.

Consultation Question 12: We provisionally propose that, in order for an electronic trade document to be capable of possession, “the system”
on which the document is held must ensure that no more than one person can control the document at any one time. Do consultees agree?

Other

Please expand on your answer:

Joint ownership and control should be considered and also the position of any controller of an electronic database.

Consultation Question 13: We invite consultees’ views on whether there could be a situation in which multiple parties could have equal claim
to “possession” of an electronic trade document in such a way that they would not be “one person” for the purposes of the law.

Other

Please expand on your answer:

We believe that joint ownership and control is possible for some documents representing title.

Consultation Question 14: We provisionally propose that, in order for an electronic document to be capable of possession, transfer of the
document must transfer control of the document to the transferee, and the transferor must lose control of it as a consequence. Do consultees
agree?

Yes

Please expand on your answer:

Consultation Question 15: We invite consultees’ views on how existing systems, or those in development, ensure that the transferor of an
electronic document can no longer control the document after it is transferred.

Please expand on your answer:

DLT rules can establish the consent principle, meaning that an electronic record can only be created and filed on the ledger (or chained to the blockchain)
if both parties have consented to the change (i.e. the transfer). In this respect, the electronic record becomes immutable on the system and is outside of
the control of the transferor.

Consultation Question 16: We invite consultees’ views on whether the ability to retain a copy of an electronic trade document after transfer or
other disposal of the electronic trade document could lead to problems in practice.

No

Please expand on your answer:

We believe there needs to be explicit provisions in the law to make it clear that retention of a copy does not impact the ability to divest possession and
control of the electronic document. The law should also comment on how a copy differs from an original in the electronic realm.

Consultation Question 17: We invite consultees’ views on whether the possessibility of electronic trade documents should depend on any
other factors or criteria. If so, please explain the reasons for your additional criteria.

157



Other

Please expand on your answer:

This could possibly depend upon certain technical minimum standards for systems

Consultation Question 18:

Yes

Please expand on your answer:

Consultation Question 19: We provisionally propose that there is no need to make explicit in legislation that the requirement of intention to
possess applies to electronic trade documents. Do consultees agree?

Other

Please expand on your answer:

The concept of intention should be replaced by the principle of authorisation /authentication (i.e. access to the electronic system) and the authority to
introduce action to the system (i.e. who is entitled to file for electronic records and what are the criteria). In other words, the consent principle.

Documents of title are often held on trust or pledged as security in trade finance transactions. Development of the law should consider this in considering
rules on possession.

Consultation Question 20: We invite consultees’ views on what circumstances there could be a debate about which of one or more parties is in
possession of an electronic trade document held on a system of the type envisaged by our proposals.

Please expand on your answer:

As per our response to Question 19, documents of title are often held on trust or pledged as security in trade finance transactions. Development of the
law should consider this in considering rules on possession as it is possibly there could be a debate in this area.
Consideration should also be given as to joint ventures and partnership situations.

Chapter 6: Using electronic trade documents

Consultation Question 21: We provisionally propose that electronic trade documents should not be subject to an explicit statutory
requirement for integrity. Do consultees agree?

Yes

Please give reasons for your answer::

MLETR requires that a reliable method is used to retain the integrity of that electronic record. UK law commission view is that there is no need not include
an explicit requirement concerning integrity when it is only implicit for paper documents.
We agree with this approach. We do not feel there is a need to include explicit terms as to evaluation of reliability of the system. In practice this would be
a difficult evaluation to undertake or to demonstrate as having been undertaken, especially considering that there is likely to be an unlimited variety of
systems used for generating electronic documents.

Consultation Question 22: We provisionally propose not to impose an express statutory reliability requirement. Do consultees agree? Please
give reasons.

Other

Please give reasons for your answer: :

Ideally the law should include at least parameters as to how to provide accreditation. Otherwise, we have the current problem wherein the electronic
document may not be recognised outside of England & Wales. As an easy / current example, think of the idea of a “vaccine passport”. If there is no
accreditation for who uploads information into the NHS system, and no accreditation for the reliability of the system, why would a foreign country ever
rely upon it?
The party seeking to rely on the document should be required to prove the reliability.

(1) When should a party be required to prove that their electronic document is reliable?:

(2) Do consultees think our proposals should include an accreditation process? If so, in what form?:

Consultation Question 23: We provisionally propose that there should be a statutory requirement that electronic trade documents must
contain the same information as would be required to be contained in a paper equivalent. Do consultees agree?

Yes
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Please give reasons for your answer::

Consultation Question 24: We do not consider there to be a need to introduce an express statutory provision on writing in electronic trade
documents, because the law already considers electronic displays to be capable of constituting “writing”. Do consultees agree? Please give
reasons.

Yes

Please give reasons for your answer::

Agree generally, as this seems to be clear under English law and will not impact the reliance on the document outside of England either. However, would
stating the position in the statute give more certainty? Certainty is needed in international trade, as other entities in other sites have no interest / ability to
understand English common law.

Consultation Question 25: We do not consider there to be a need to introduce an express statutory provision on signing electronic trade
documents. Do consultees agree? Please give reasons.

Yes

Please give reasons for your answer::

Agree, but see response to Question 24

Consultation Question 26: We do not consider there to be a need to introduce an express statutory provision on the accessibility of
information contained in electronic documents. Do consultees agree? Please give reasons.

Other

Please give reasons for your answer::

We are not sure if there needs to be an express statutory provision, but in reality any system issuing an electronic document, if it will be used in trade
financing will need to ensure ongoing accessibility. As electronic trade documents are used for banking and financing purposes, banking institutions are
required to document the financing transaction and thus the electronic records and store the records for up to seven years.

Consultation Question 27: We provisionally propose that legislation should explicitly allow for indorsement of electronic documents. Do
consultees agree? Please give reasons.

Yes

Please give reasons for your answer::

It is stated that indorsement is part of the process of transferring documents which are issued “to order”, a process which must be followed if the transfer
is to be recognised as legally valid. It is therefore important to ensure that any reforms recognise that electronic trade documents are capable of being
indorsed. UK law commission is proposing to include following provision
“anything done in relation to the electronic trade document that corresponds to indorsement of the equivalent trade document in paper form has the
same effect in relation to the electronic trade document as indorsement has in relation to the document in paper form…”
We agree with this proposition. As an example, China’s ECDS allows for indorsement of the electronic bill of exchange. Similarly, both Bolero and essDOCS
private contractual arrangements allow the indorsement of the electronic bill of lading.

Consultation Question 28: We seek consultees’ views on whether there is any need for electronic trade documents to be capable of being
issued in sets.

We seek consultees’ views on whether there is any need for electronic trade documents to be capable of being issued in sets.:

Consultation Question 29: We provisionally propose that no further provision is required in legislation to address the following in respect of
electronic trade documents:

We provisionally propose that no further provision is required in legislation to address the following in respect of electronic trade documents: (1) timing
of delivery; (2) timing of transfer; (3) rejection; and (4) amendment. Do consultees agree?:

Agree

Consultation Question 30: We seek consultees’ views on how amendment or rectification of an electronic trade document is achieved under
existing systems and those in development.

We seek consultees’ views on how amendment or rectification of an electronic trade document is achieved under existing systems and those in
development.:

By consent under the terms of the agreement governing the transaction

Consultation Question 31: We seek consultees’ views on whether the phrase “so far as practicable” should be included in clause 2(2)(c).
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Yes, it should be included.

If yes, please give examples where such a qualification would be required.:

Agree. An example would be to overcome perfection requirements for creating a valid security interests (e.g. a full transfer or pledge, by e.g. delivering
the transfer notice/acknowledgement to the last address of the transferee/transferor).

Consultation Question 32: We seek consultees’ views on what security interests are typically taken over trade documents at the moment.

We seek consultees’ views on what security interests are typically taken over trade documents at the moment.:

Documents of title are often held on trust or pledged as security in trade finance transactions. Additionally the rights under a document may be assigned
or transferred

Consultation Question 33: We provisionally propose that an electronic trade document should be capable of being the subject of possessory
concepts including bailment, conversion, pledges, and liens, and that this should be provided for in legislation. Do consultees?

Bailment, Conversion, Pledge, Lien, Other possessory concepts

Please give reasons for your answer::

Yes. Our view is that there is needed a universal legal recognition for electronic documents in the same way paper trade documents are recognised today.
This would allow the possession, control and most importantly the taking of a security interest in an electronic document, vital for the financing of
international trade.

Consultation Question 34: We provisionally propose that existing rules and practices can accommodate the discharge, surrender or
accomplishment of electronic trade documents, and that no specific legislative provision is needed. Do consultees agree?

Yes

Please give reasons for your answer::

Agree generally. However, there may be a need for specific rules in respect to statutory instruments such as bills of exchange or promissory notes.

Consultation Question 35: We provisionally propose that provision should be made to allow for a change of medium for trade documents
from electronic to paper, or from paper to electronic. Do consultees agree?

Yes

Please give reasons for your answer::

In absence of universal acceptance of electronic documents and to address systems / electronic failures that may arise, we fully agree that it is important
to have the ability to convert an electronic document into a paper document (and vice versa, albeit it may not be common) without affecting the rights
and obligations of the parties involved. However, we expect the conversion from one medium to another would at times be challenging as, for example,
an electronic document converted to paper may need not just the paper form, but a wet signature affixed.

Consultation Question 36: We seek consultees’ views on whether the draft Bill should contain a requirement that the issuer of a trade
document must allow the person in possession to change the document’s medium.

Yes

Please give reasons for your answer::

In absence of universal acceptance of electronic documents and to address systems / electronic failures that may arise, we fully agree that it is important
to have the ability to convert an electronic document into a paper document (and vice versa, albeit it may not be common) without affecting the rights
and obligations of the parties involved. However, we expect the conversion from one medium to another would at times be challenging as, for example,
an electronic document converted to paper may need not just the paper form, but a wet signature affixed.

Consultation Question 37: We seek consultees’ views on whether the electronic trade documents that satisfy the requirements of our draft Bill
will also satisfy the requirements of the MLETR.

Other

To the extent that consultees consider our provisional proposals to be incompatible with the MLETR or other international approaches, please explain
this and the consequences to which it could give rise.:

We have not encountered a dominant jurisdiction or legal regimes to govern specific trade documents – therefore the proposal (although it is a mixture
of already applicable principles from various jurisdictions) could reach common acceptance in the trade community and should not be compared with
MLETR only.
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Consultation Question 38: We provisionally propose that the Law Commission should consider the private international law aspects of digital
assets, including electronic trade documents, as part of a separate project. Do consultees agree?

Yes, it should be a separate Law Commission project.

Please give reasons for your answer::

Consultation Question 39: We provisionally propose that the word “issue” describes the process by which a trade document (where relevant)
becomes a document of title. Do consultees agree?

Yes

Please give reasons for your answer::

Consultation Question 40: We provisionally propose that the change of medium of a trade document issued before the Act comes into force
should not be permitted. Do consultees agree?

Other

Please give reasons for your answer::

In absence of universal acceptance of electronic documents and to address systems / electronic failures that may arise, we feel that it is important to have
the ability to convert an electronic document into a paper document (and vice versa, albeit it may not be common) without affecting the rights and
obligations of the parties involved. We are not sure if this prohibition would be needed.

Consultation Question 41: We provisionally propose that our proposals do not create any additional risk that documents which are not
intended to be documentary intangibles will become so by virtue of the draft Bill. Do consultees agree?

Yes

Please give reasons for your answer::

Chapter 7: Assessing the impact of reform

Consultation Question 42: We seek consultees’ views on what, in their experience, is the average number of paper documents required in a
single trade transaction, compared to our current assumption of 40.

Please expand on your answer:

No comment.

Consultation Question 43: We seek consultees' views on whether our estimate of the global total number of paper trade documents used in
container shipping is accurate.

Please expand on your answer:

No comment.

Consultation Question 44: We seek consultees’ views on whether the average number of documents required in a trade transaction varies
between sectors. If so, please give details.

Other

Please expand on your answer:

We are unsure what you mean by sectors. If you mean types of goods, for example, commodities such as oil as opposed to electronic components, the
answer would be yes. However, we don’t think this is relevant as the number of documents would also rise or fall depending upon the type of trade
transaction.

Consultation Question 45: We seek consultees’ views, if they are able to give an estimate, on the percentage of trade and shipping
documentation which is under the law of England and Wales.

Please expand on your answer:

The majority of trade documents have no law quoted. ICC rules and standard practices are referred to and relied upon instead. If there is a choice of law,
it would typically be in financing agreements or in the underlying contract between buyer and seller.

Consultation Question 46: We seek consultees' views on how quickly the industry would move to electronic trade documents if these
provisional proposals came into force in 2022.

Please expand on your answer:
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There will only be significant movement when laws are aligned globally, or at least in the most significant import /export jurisdictions. Hence in
developing the law in the UK, the Commission should be looking to collaborate and align with other jurisdictions as much as possible.

Please expand on your answer:

Consultation Question 47: We seek consultees’ views on how much money, or what percentage of the cost of a transaction, do consultees
estimate could be saved per transaction by transitioning to electronic documents.

Please expand on your answer:

No comment.

Consultation Question 48: We seek consultees’ views on the efficiency gains of a transition to electronic trade documents. Please provide
evidence or data if possible.

Please expand on your answer:

We are not able to provide this evidence or data.

Consultation Question 49: We provisionally propose that electronic trade documents will reduce the risk of fraud compared to paper trade
documents. Do consultees agree?

Other

Please expand on your answer:

We don’t think this will necessarily be the outcome as it will be very dependent upon the systems used / relied upon. Fraudsters are very good at
innovation and tend to find innovative ways to continue their activities to follow innovation.

Consultation Question 50: We provisionally propose that electronic trade documents will enhance the transparency of supply chains. Do
consultees agree? Please provide examples or evidence if possible.

Other

Please expand on your answer:

We don’t think this will necessarily be the outcome as it will depend upon the electronic system used and the nature of the transaction.

Consultation Question 51: We provisionally propose that there will be environmental benefits from a transition to electronic trade documents.
Do consultees agree? Please provide examples or data if possible.

Other

Please expand on your answer:

There is insufficient information to make this statement, although reducing paper usage is usually associated with environmental benefits

Consultation Question 52: We seek consultees' views on what impact is foreseen for ultimate end-users of goods. Please provide quantitative
evidence if possible.

Please expand on your answer:

With the expected speed of transactions, access to goods should be quicker and potentially at lower cost. For example, electronic B/L can reach importer
of goods quickly, permitting prompt clearance of the goods and avoidance of demurrage fees.

Consultation Question 53: We seek consultees’ views on if there are any potential positive impacts of our proposals that have not been
identified above.

Other

Please expand on your answer:

No Comment.

Consultation Question 54: We seek consultees’ views on whether it is anticipated that transition costs will be a brake on the uptake of
electronic trade documents.

No

Please expand on your answer:

Not Anticipated
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Consultation Question 55: We seek consultees’ views on factors that may affect the willingness of financers of trade transactions to adopt
electronic trade documents.

Please expand on your answer:

Financers will only adopt electronic trade documents if there is global legal consistency which allows a financier to rely and enforce an electronic
document in the relevant jurisdictions.

Consultation Question 56: We seek consultees' views on the average energy consumption per transaction for proposed electronic trade
document platforms.

Please expand on your answer:

No comment.

Consultation Question 57: We seek consultees’ views on how the energy consumption of DLT can be minimised.

Please expand on your answer:

No comment.

Consultation Question 58: We seek consultees’ views on whether there are any other potential negative impacts of our proposals that have
not been identified above.

Other

Please expand on your answer:

No comment.
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Commercial and Common Law Team 
Law Commission 
1st Floor, Tower 
52 Queen Anne’s Gate 
London SW1H 9AG 

(by e-mail to: 
electronictrade@lawcommission.gov.uk) 

 

 

 
  

30 July 2021 
 
ICMA response, regarding bearer bonds, to Law Commission consultation paper Digital assets: 
electronic trade documents 
 
The International Capital Market Association (ICMA) welcomes the above consultation and sets out its 
response to it in the annex to this letter. 
 
ICMA promotes well-functioning cross-border capital markets, which are essential to fund sustainable 
economic growth. It is a not-for-profit membership association with offices in Zurich, London, Paris, 
Brussels, and Hong Kong, serving around 600 member firms in 60 countries. Among its members are 
private and official sector issuers, banks, broker-dealers, asset managers, pension funds, insurance 
companies, market infrastructure providers, central banks & law firms. It provides industry-driven 
standards and recommendations, prioritising four core fixed income market areas: primary, 
secondary, repo & collateral and sustainable finance. ICMA works with regulatory and governmental 
authorities, helping to ensure that financial regulation supports stable and efficient capital markets. 
www.icmagroup.org  
 
This response is primarily drafted on behalf of ICMA’s primary market constituency comprised of 
underwriters that lead-manage cross-border syndicated bond issuance transactions throughout 
Europe and beyond. This constituency deliberates principally through: 

• the ICMA Primary Market Practices Committee, which gathers the heads / senior members of 
lead-managers’ syndicate desks; and 

• the ICMA Legal and Documentation Committee, which gathers the heads / senior members of 
lead-managers’ legal documentation / transaction management teams. 

 
We would be pleased to discuss the ICMA response at your convenience.  
 
Yours faithfully, 
 

 

 

164

http://www.icmagroup.org/
https://www.icmagroup.org/Regulatory-Policy-and-Market-Practice/Primary-Markets/primary-market-committees/icma-primary-market-practices-committee/
https://www.icmagroup.org/Regulatory-Policy-and-Market-Practice/Primary-Markets/primary-market-committees/icma-legal-and-documentation-committee/
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Annex 

 
ICMA notes: 

• the Law Commission’s focus on the provision of electronic title (where there is exclusive electronic 
access) for certain instruments that currently only exist under English law in physical bearer form 
(such as bills of lading); but  

• that the provisional proposals do not include bearer bonds at least partly on the basis that “In 
preliminary discussions with stakeholders, we were told that bearer bonds should not be part of 
this list as their legitimate commercial use has diminished and there was no call for them to be 
made electronic.” 

 
In this respect, ICMA notes that English-law bearer bonds are significantly used in the context of the 
international (Eurobond) markets1 – albeit in immobilised global form (as briefly referenced in #3.76), 
notably held by a common depository or common safekeeper for the two International Central 
Securities Depositories (ICSDs), Euroclear and Clearstream.  
 
It might seem surprising that market participants continue to favour what might appear to be 
relatively primitive paper/ink technology. However, English law bearer bonds are trusted to have a 
robust basis in the context of conflicts of laws that are relevant in a multi-jurisdictional environment 
and may also benefit from certain legacy regulatory advantages. Transitioning to a different form 
would require relevant participants to re-consider all the parameters – i.e. legal due diligence across 
relevant jurisdictions. However, bond issuance is conducted today on a highly competitive and 
commoditised basis, with tight timelines (often intra-day) and thin margins – leaving little capacity to 
focus on changes unless they are significant from a cost/benefit perspective (including further to 
legal/regulatory developments). Investors have finite time/resource to analyse the value of a new 
transaction and a borrower would not wish to unnecessarily make an investor’s analysis of its offering 
more complicated than other bond offers. (Nor would a borrower wish to unnecessarily complicate 
decision-making for its own internal management.)     
 
That said, ICMA is aware that undertaking physical custody of global bearer bonds is increasingly seen 
by some as an anachronistic burden – with COVID restrictions (e.g. impacting staff managing 
depository vaults) having further complicated delivery and acceptance into custody. In this respect 
there has been some initial consideration around how electronic custody / exclusive control might 
operate in relation to English law bearer bonds, but without any definite conclusion that ICMA is aware 
of. 
 
The Law Commission’s work should therefore include bearer bonds. English law bearer bonds are not 
the only form used in the international markets, but the availability of robust alternatives for market 
participants is a key component of market efficiency.  
 
Incidentally, the consultation paper notes there are two types of bonds – bearer or registered. It may 
be worth recalling that these two forms are variants of ‘materialised’ bonds, with ‘dematerialised’ 
bonds being a distinct further form. The consultation paper also notes bearer bonds as the preferred 
form if bondholders wish to remain anonymous – this no longer quite the case, as immobilised bonds 
involve the same account entry procedures (including regulatory checks) for clearing system 
participants (and sub-custodians) regardless of their bearer (as narrated in #3.76) or registered form. 
 
 

 
1 The EMEA market segment had a turnover of circa USD 2.2 trillion in new capital raising in 2019 (Source: Dealogic 2019 full-year EMEA 
DCM volume). 
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To:  Electronic Trade Documents 

Law Commission 
1st Floor 
Tower 
52 Queen Anne’s Gate 
London SW1H 9AG 

 

 

 

Date: 

 

26 July 2021 
 

LAW COMMISSION CONSULTATION ON DIGITAL ASSETS: ELECTRONIC TRADE 

DOCUMENTS  

 

Dear Sirs, 

The International Capital Market Services Association (ICMSA) is a London-based self-regulating 
organisation representing international financial and non-financial institutions active in the provision of 
services to the International Capital Market. Our membership includes universal banks, registrars, stock 
exchanges, law firms, the International Central Securities Depositories (Clearstream Banking S.A. and 
Euroclear Bank SA/NV – the ICSDs) and other service providers specialised in specific product 
segments. The primary purpose of the association is to foster the highest standards in the practice and 
management of international capital market services, thereby facilitating the efficient functioning of the 
market. 

We welcome the opportunity to provide the views of the ICMSA on the Law Commission’s consultation 
on Digital Assets: Electronic Trade Documents (the “Consultation”). 
 
In line with our conference call on July 7th, we are limiting our response to Question 4, as this directly 
impacts our membership.  We provide our views primarily from the standpoint of the international bond 
market. 
 
We note from paragraph 3.78 of the paper that in preliminary discussions with stakeholders, you were 
informed that bearer bonds should not be part of the list of documents of title to be considered to be 
made electronic, as their legitimate commercial use has diminished. 
 
Definitive bearer bonds still remain with ICSDs’ depository banks, but this form is rapidly diminishing as 

the legacy issues redeem. Whilst we would agree that the use of definitive bearer bonds has virtually 
disappeared in terms of new issuance of bonds (largely as a result of the regulatory requirement for 
immobilisation), global bearer bonds, as a valid form of immobilisation, represent a very significant 
portion of the overall current volumes in the international market. We should also mention that 
certificates of deposit/commercial paper are maintained within global bearer form and treated in the 
same manner as bonds. 
 
In order to provide an illustration of the overall size of the international market and the volume of global 
bonds held by the ICSDs’ depository banks, as representative of the scope of the international market 
or Eurobond market as it is also known, the following statistics may be helpful: 
 
The current value of the nominal amount of bonds and market value of equity and warrants held is 
approximately Euro 10 trillion, of which 40% is held in bearer form. On this basis it could be determined 
that the bearer form equates to approximately Euro 4 trillion.  
 
The overall total amount of individual securities held in global form is currently in excess of 500,000 
individual notes and the number in bearer represents just over 200,000 in representing 40% of the total.  
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It should also be noted that a global bearer note is not customarily represented by just a single sheet 
of paper. Although standalone issues will normally incorporate the terms and conditions of the security 
by reference, the majority of debt issuance will be under a debt issuance programme, and a final terms 
or a pricing supplement will be attached to each global note, detailing the terms and conditions of each 
individual security, which can run to many pages. 
 
We have noted the reference to registered bonds in your paper and should point out that the 60% of 
the securities held as global securities in registered form is not investor driven but driven by legal or 
regulatory requirements. For example, US issuers are required to issue in registered form after the 
partial abolition of the TEFRA regulations. We fully understand that securities held under legal 
registered form should not be in scope as they are not documents of title. 
 
As the maintenance of global notes requires the same high standards of security as for definitive bearer 
notes it can be determined that from the data quoted above, such requirement to maintain in fully secure 
vaults, are at levels which may become unsustainable for depository banks in the longer term. The 
challenges of operational inefficiencies of handling physical notes, including the need for a wet 
authentication or effectuation signature, became even more apparent during the height of the COVID 
pandemic. Global bearer notes by their nature, except in extremely rare circumstances, are not removed 
from a secure vault area, and require destruction at maturity under secure conditions. 
 
These operational challenges have been highlighted in the draft report of the Debt Issue Market Contact 
Group (DIMCG), an initiative led by the European Central Bank to examine inefficiencies, and promote 
harmonisation and integration of EU capital markets, prompting the need for digitalisation. The ICMSA 
has representation in this group and have reiterated their strong desire to move away from existing 
physical practices as soon as possible 
 
In addition, the ICSDs in conjunction with other ICMSA members, are working on an initiative to improve 
the current Eurobond issuance process through digitalisation where possible, and where again the 
above pandemic challenges have been the catalyst for change. Legal analysis is ongoing to help focus 
on efforts identified as being in scope such as electronic signatures, electronic storage and ultimately, 
electronic issuance, with the initial focus on electronic signatures. The overall aim is a phased approach 
towards delivering improvements to the market in the soonest possible timeframe. Whilst in determining 
the scope of the overall legal analysis it is necessary to consider the legal regime of the issuing entity, 
the legal regime of the domicile of the ICSD, the locale as to where the signature is to be made in order 
to validate the global note, and of course importantly in terms of electronic issuance, the constituting 
law of the global note. 
 
In the case of the latter, it is English law which is by far and away dominant as being the governing law 
adopted by the international market and in particular relation to bearer bonds where the dominance is 
even greater. The Eurobond market began its life in 1963 in London which still today is the preeminent 
hub of the market. It followed that English Law became the constituting law of choice as seen to have 
many advantages for the wide adoption generally for global and cross-border commercial transactions. 
It would appear that this will maintain notwithstanding the UK’s exit from the EU and indeed may even 

strengthen its hold with its inherent flexibility of approach. 
 
However, we are mindful of the expansion of capital market activities post Brexit, in centres such as 
Paris and Frankfurt, and now that Germany has passed into law a Bill to enable the electronic issuance 
of global notes, the international market will be the only European market which remains under legal 
constraints to maintain bearer bonds in electronic form. We believe it is important that this market must 
be able to maintain its attractiveness and competitiveness on a global basis by competing on a level 
playing field with these other markets. 
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There is a widespread feeling that the continuing use of paper notes is anachronistic and unsustainable 
in today’s increasing development of a digitalised environment and we submit that bearer notes should 
be included in the documents within the scope of the project. 
 
We very much hope that you can give a favourable consideration to our submission and in the meantime 
if you have any questions or require any further information on any aspect, please don’t hesitate to 

contact us. 
 
Yours faithfully,  
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Response ID ANON-MM96-R4Q2-J

Submitted to Law Commission consultation on electronic trade documents
Submitted on 2021-07-30 09:15:33

About you

What is your name?

Name:

What is the name of your organisation?

Enter the name of your organisation:

International Group of P&I Clubs

Are you responding to this consultation in a personal capacity or on behalf of your organisation?

Response on behalf of organisation

If other, please state::

What is your email address?

Email:

What is your telephone number?

Telephone number:

If you want the information that you provide in response to this consultation to be treated as confidential, please explain to us why you regard
the information as confidential. As explained in our privacy notice, we will take full account of your explanation but cannot give an assurance
that confidentiality can be maintained in all circumstances.

If you want the information that you provide in response to this consultation to be treated as confidential, please explain to us why you regard the
information as confidential. As explained in our privacy notice, we will take full account of your explanation but cannot give an assurance that
confidentiality can be maintained in all circumstances. :

Chapter 2: The nature of the problem

Consultation Question 1: We invite consultees’ views on the advantages and disadvantages associated with using private contractual
frameworks to facilitate the use of electronic trade documents, compared with using electronic documents recognised in law as being
equivalent to paper documents.

Please share your views below::

In the absence of specific legal framework, private contractual systems have offered a means to deal with "bills of lading" in an electronic format and have
moved development of "tools" forward. They have offered a closed and apparent secure system in which to do so and on which to build confidence. Legal
recognition of electronic bills of lading (e-bills) is welcomed, however in order to maintain confidence in an open playing field, the legislation must ensure
sufficient safeguards, both in practical terms for a user, so a user knows that the document on screen complies with any legal requirements to fulfil an
e-bill and it is cyber secure.

Chapter 3: The law and practice of trade documents

Consultation Question 2:

Not Answered

Please expand on your answer:

Consultation Question 3: We provisionally propose that sea waybills and air waybills need not and should not be included. Do consultees
agree?

Not Answered

Please expand on your answer:
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Consultation Question 4: We provisionally propose that bearer bonds and other documents of title including banker's drafts, certificates of
deposit payable to bearer, bearer scrip certificates exchangeable for shares, mate's receipts, traveller's cheques, and dividend warrants need
not and should not be included. Do consultees agree?

Not Answered

Please expand on your answer:

Consultation Question 5: We provisionally propose that the Secretary of State should have the power to add, remove, or amend an entry in
the list of documents described in Consultation Question 1 by regulations made by statutory instrument. Do consultees agree?

Yes

Please expand on your answer:

Consultation Question 6: We provisionally propose that the group of documents covered by our proposed reforms should be referred to as
"trade documents" in the draft Bill. Do consultees agree? If not, what alternative label would consultees propose, and why?

Not Answered

Please expand on your answer:

Consultation Question 7: We provisionally propose that each individual trade document in the draft Bill need not and should not be defined.
Do consultees agree? If not, please give reasons.

Yes

Please expand on your answer:

Consultation Question 8: We provisionally propose to include ship’s delivery orders and warehouse receipts in our list of trade documents,
without an express restriction to those that have been made out to order. Do consultees consider that this will cause problems? Please
explain why.

Other

Please expand on your answer:

Provided it does not give any extra rights to the cargo – legal rights under the paper system must be the same.

Chapter 5: Possessing electronic trade documents

Consultation Question 9: We provisionally propose that bare legal rights should be excluded from the scope of our proposals for the
possession of electronic trade documents. Do consultees agree?

Not Answered

Please expand on your answer:

Consultation Question 10: We provisionally propose that, in order for an electronic trade document to be capable of possession, the nature of
the document must not support concurrent control by multiple parties at one time. Do consultees agree?

Yes

Please expand on your answer:

We do wonder how a user will be in a position to know that the document on screen, in fact, fulfils this condition and therefore is e.g. an e-bill of lading
rather than a document which appears to be and calls itself such.

Consultation Question 11:

Yes

Please expand on your answer:

Consultation Question 12: We provisionally propose that, in order for an electronic trade document to be capable of possession, “the system”
on which the document is held must ensure that no more than one person can control the document at any one time. Do consultees agree?

Yes

Please expand on your answer:
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We agree. However, again how will a user know that this condition is satisfied? You refer to a system on which the document is held, yet no systems or
approvals are envisaged. We are concerned that there is a gap between the legal theory and the practical.

Consultation Question 13: We invite consultees’ views on whether there could be a situation in which multiple parties could have equal claim
to “possession” of an electronic trade document in such a way that they would not be “one person” for the purposes of the law.

Not Answered

Please expand on your answer:

There are often situations where parties have competing claims to a document which may have to be determined by court. In particular, conflict of laws
can lead to differing positions especially with regard to insolvency laws. The legislation/system should only allow one party to have control over the bill of
lading at any one given time.

Consultation Question 14: We provisionally propose that, in order for an electronic document to be capable of possession, transfer of the
document must transfer control of the document to the transferee, and the transferor must lose control of it as a consequence. Do consultees
agree?

Not Answered

Please expand on your answer:

Consultation Question 15: We invite consultees’ views on how existing systems, or those in development, ensure that the transferor of an
electronic document can no longer control the document after it is transferred.

Please expand on your answer:

Existing systems achieve this by contractual terms and by system software.

Consultation Question 16: We invite consultees’ views on whether the ability to retain a copy of an electronic trade document after transfer or
other disposal of the electronic trade document could lead to problems in practice.

Not Answered

Please expand on your answer:

Any copy retained after transfer must, in some way be "watermarked" otherwise the document may not be distinguished from an original and could be
traded again. This is a functionality of a system, however, the draft bill does not specify any such requirements.

Consultation Question 17: We invite consultees’ views on whether the possessibility of electronic trade documents should depend on any
other factors or criteria. If so, please explain the reasons for your additional criteria.

Not Answered

Please expand on your answer:

The International Group of P&I Clubs (IG) currently vet e-bill provider systems to ensure they maintain the integrity of a paper bill of lading and have
adequate safeguards in place, only then is IG cover maintained. There is a concern that the legislation could encourage e-bill providers that do not have
sufficient safeguards in place.

Consultation Question 18:

Not Answered

Please expand on your answer:

We assume this will be subject to the usual rules of pledges and wrongful transfer.

Consultation Question 19: We provisionally propose that there is no need to make explicit in legislation that the requirement of intention to
possess applies to electronic trade documents. Do consultees agree?

Not Answered

Please expand on your answer:

We are of the view that there ought to be a means to reject acceptance of a document.

Consultation Question 20: We invite consultees’ views on what circumstances there could be a debate about which of one or more parties is in
possession of an electronic trade document held on a system of the type envisaged by our proposals.

Please expand on your answer:
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We are unclear as to what type of system is actually envisaged by your proposals as no particular system is mentioned. However, the proposals seem to
make assumptions that DLT will be used but this is not a requirement of the draft bill. If your intention is to make the law technology neutral, one would
assume that there is no system proposed.

Chapter 6: Using electronic trade documents

Consultation Question 21: We provisionally propose that electronic trade documents should not be subject to an explicit statutory
requirement for integrity. Do consultees agree?

No

Please give reasons for your answer::

We disagree. Although there is no integrity requirement for papers bills it is perhaps historical; partly because you can physically see and hold the bill and
perhaps partly because the sophisticated schemes and technologies did not exist to create such elaborate scams.
We cannot see the need for sets of electronic bills if only the holder has rights in respect of the bill.

Consultation Question 22: We provisionally propose not to impose an express statutory reliability requirement. Do consultees agree? Please
give reasons.

No

Please give reasons for your answer: :

We do not agree. We do not think it should be for the user to prove: the law should facilitate this and unfortunately due to the risks of cyber-crime, an
accreditation process may be better option even if unwelcome from a philosophical and purist viewpoint. The consultation has focused a lot on the legal
theories of possession but does not seem to have considered the practical issues nor the market need for confidence and trust amongst users and
safeguards from cyber-crime.

(1) When should a party be required to prove that their electronic document is reliable?:

(2) Do consultees think our proposals should include an accreditation process? If so, in what form?:

Consultation Question 23: We provisionally propose that there should be a statutory requirement that electronic trade documents must
contain the same information as would be required to be contained in a paper equivalent. Do consultees agree?

Yes

Please give reasons for your answer::

Yes. We agree.

Consultation Question 24: We do not consider there to be a need to introduce an express statutory provision on writing in electronic trade
documents, because the law already considers electronic displays to be capable of constituting “writing”. Do consultees agree? Please give
reasons.

No

Please give reasons for your answer::

We disagree. Whilst it may not be necessary, we consider that it would provide additional clarification and be beneficial, providing a more of a complete
code rather than reliance on other provisions.

Consultation Question 25: We do not consider there to be a need to introduce an express statutory provision on signing electronic trade
documents. Do consultees agree? Please give reasons.

No

Please give reasons for your answer::

We disagree. See our response to Q 24 above

Consultation Question 26: We do not consider there to be a need to introduce an express statutory provision on the accessibility of
information contained in electronic documents. Do consultees agree? Please give reasons.

No

Please give reasons for your answer::

We disagree for the same reasoning as Q 24 & Q 26, to provide clarity and a more comprehensive code. Access will be needed for legal reasons -
litigation, auditing etc and sanctions screening other crime prevention.
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Consultation Question 27: We provisionally propose that legislation should explicitly allow for indorsement of electronic documents. Do
consultees agree? Please give reasons.

Yes

Please give reasons for your answer::

Yes, for the sake of clarity and to avoid dispute.

Consultation Question 28: We seek consultees’ views on whether there is any need for electronic trade documents to be capable of being
issued in sets.

We seek consultees’ views on whether there is any need for electronic trade documents to be capable of being issued in sets.:

We do not consider that there a need for sets for electronic documents. In fact, we consider that “sets” of the same documents should be prohibited (to
avoid fraud). Issuers can retain a copy (which must indicate /watermark it as a copy) There is even greater danger of misuse if there are sets of
documents which could be traded separately.

Consultation Question 29: We provisionally propose that no further provision is required in legislation to address the following in respect of
electronic trade documents:

We provisionally propose that no further provision is required in legislation to address the following in respect of electronic trade documents: (1) timing
of delivery; (2) timing of transfer; (3) rejection; and (4) amendment. Do consultees agree?:

Seeing at these acts are done electronically, it may be advisable to state when and where these acts take place and issue of the bill of lading and how an
e-bill may be rejected. Amendment of a bill is a common enquiry amongst ship operators and counterparties, and it would be an opportunity to provide
clarity on how amendment might be achieved. The consultation paper assumes that DLT will be used and this appears to be an on-going assumption
throughout, yet the draft bill does not require this. Non DLT technologies do not seem to have been considered.

Consultation Question 30: We seek consultees’ views on how amendment or rectification of an electronic trade document is achieved under
existing systems and those in development.

We seek consultees’ views on how amendment or rectification of an electronic trade document is achieved under existing systems and those in
development.:

The T&C s allow for this and the issuer is required to rectify or requested to amend. However, whether a bill of lading can be amended or whether it must
be re-issued, especially once traded will follow the usual rules applicable to paper bills.

Consultation Question 31: We seek consultees’ views on whether the phrase “so far as practicable” should be included in clause 2(2)(c).

Other

If yes, please give examples where such a qualification would be required.:

The phrase ‘So far as practical” is open to interpretation, words of certainty are better.

Consultation Question 32: We seek consultees’ views on what security interests are typically taken over trade documents at the moment.

We seek consultees’ views on what security interests are typically taken over trade documents at the moment.:

Consultation Question 33: We provisionally propose that an electronic trade document should be capable of being the subject of possessory
concepts including bailment, conversion, pledges, and liens, and that this should be provided for in legislation. Do consultees?

Please give reasons for your answer::

Consultation Question 34: We provisionally propose that existing rules and practices can accommodate the discharge, surrender or
accomplishment of electronic trade documents, and that no specific legislative provision is needed. Do consultees agree?

Not Answered

Please give reasons for your answer::

We recommend the process for the surrender and accomplishment of an e-bill of lading merits attention at a legislative level to encourage consistency
and greater certainty for the commercial user. This issue gives rise to frequent enquiries from ship operators / assureds.

Consultation Question 35: We provisionally propose that provision should be made to allow for a change of medium for trade documents
from electronic to paper, or from paper to electronic. Do consultees agree?

Yes

Please give reasons for your answer::
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We agree with regards e-bill converting to paper but we wonder how a paper bill becomes an e-bill as the paper bill will still exist somewhere. How is this
achieved and what actually happens to the originally issued document? Furthermore, what is the place of issue of the converted bill? This may have a
significant effect on liability regimes and jurisdiction.

Consultation Question 36: We seek consultees’ views on whether the draft Bill should contain a requirement that the issuer of a trade
document must allow the person in possession to change the document’s medium.

Yes

Please give reasons for your answer::

We assume by converting paper to an e-bill, the paper bill would have to be surrendered to the issuer. Issues arise as to time and place of issue of
replacement.

Additionally, if there is to be a convert paper to e-bill requirement, which system is to be used? This is more difficult than the other way round as the
issuer will know from the start which e-system is being used and in theory could decline. There is potential for dispute if the issuer does not like the
system proposed by the consignee and vice versa.

Consultation Question 37: We seek consultees’ views on whether the electronic trade documents that satisfy the requirements of our draft Bill
will also satisfy the requirements of the MLETR.

Not Answered

To the extent that consultees consider our provisional proposals to be incompatible with the MLETR or other international approaches, please explain
this and the consequences to which it could give rise.:

In our view, the draft bill does not seem to satisfy the requirements of MLETR for a number of reasons for instance, no reliable method is proposed. An
e-bill issued under English law may not be recognised in jurisdictions adopting MLETR.

Consultation Question 38: We provisionally propose that the Law Commission should consider the private international law aspects of digital
assets, including electronic trade documents, as part of a separate project. Do consultees agree?

No, it should be part of the electronic trade documents project.

Please give reasons for your answer::

No, we disagree - bills of lading are international and depend on private international law and therefore in our view it would be a wasted opportunity to
create legislation to facilitate electronic international trade documents yet not address private international trade law.

Consultation Question 39: We provisionally propose that the word “issue” describes the process by which a trade document (where relevant)
becomes a document of title. Do consultees agree?

Not Answered

Please give reasons for your answer::

Consultation Question 40: We provisionally propose that the change of medium of a trade document issued before the Act comes into force
should not be permitted. Do consultees agree?

Yes

Please give reasons for your answer::

Yes, we agree that there should be no retrospective application- trade documents are contractual, and this would be an alteration and a change of risk.

Consultation Question 41: We provisionally propose that our proposals do not create any additional risk that documents which are not
intended to be documentary intangibles will become so by virtue of the draft Bill. Do consultees agree?

Not Answered

Please give reasons for your answer::

Chapter 7: Assessing the impact of reform

Consultation Question 42: We seek consultees’ views on what, in their experience, is the average number of paper documents required in a
single trade transaction, compared to our current assumption of 40.

Please expand on your answer:

Consultation Question 43: We seek consultees' views on whether our estimate of the global total number of paper trade documents used in
container shipping is accurate.
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Please expand on your answer:

Consultation Question 44: We seek consultees’ views on whether the average number of documents required in a trade transaction varies
between sectors. If so, please give details.

Not Answered

Please expand on your answer:

Consultation Question 45: We seek consultees’ views, if they are able to give an estimate, on the percentage of trade and shipping
documentation which is under the law of England and Wales.

Please expand on your answer:

Consultation Question 46: We seek consultees' views on how quickly the industry would move to electronic trade documents if these
provisional proposals came into force in 2022.

Please expand on your answer:

Please expand on your answer:

Consultation Question 47: We seek consultees’ views on how much money, or what percentage of the cost of a transaction, do consultees
estimate could be saved per transaction by transitioning to electronic documents.

Please expand on your answer:

Consultation Question 48: We seek consultees’ views on the efficiency gains of a transition to electronic trade documents. Please provide
evidence or data if possible.

Please expand on your answer:

Consultation Question 49: We provisionally propose that electronic trade documents will reduce the risk of fraud compared to paper trade
documents. Do consultees agree?

No

Please expand on your answer:

The risk of fraud still remains but alters for bills in electronic format. It is therefore important to consider integrity of e-bills and secure systems. The risk
of cyber fraud is a particular concern.

Consultation Question 50: We provisionally propose that electronic trade documents will enhance the transparency of supply chains. Do
consultees agree? Please provide examples or evidence if possible.

Not Answered

Please expand on your answer:

Consultation Question 51: We provisionally propose that there will be environmental benefits from a transition to electronic trade documents.
Do consultees agree? Please provide examples or data if possible.

Not Answered

Please expand on your answer:

Consultation Question 52: We seek consultees' views on what impact is foreseen for ultimate end-users of goods. Please provide quantitative
evidence if possible.

Please expand on your answer:

Consultation Question 53: We seek consultees’ views on if there are any potential positive impacts of our proposals that have not been
identified above.

Not Answered

Please expand on your answer:

Consultation Question 54: We seek consultees’ views on whether it is anticipated that transition costs will be a brake on the uptake of
electronic trade documents.

Not Answered
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Please expand on your answer:

Consultation Question 55: We seek consultees’ views on factors that may affect the willingness of financers of trade transactions to adopt
electronic trade documents.

Please expand on your answer:

Consultation Question 56: We seek consultees' views on the average energy consumption per transaction for proposed electronic trade
document platforms.

Please expand on your answer:

Consultation Question 57: We seek consultees’ views on how the energy consumption of DLT can be minimised.

Please expand on your answer:

There is an assumption that DLT will be used, but the draft bill does not provide for this.

Consultation Question 58: We seek consultees’ views on whether there are any other potential negative impacts of our proposals that have
not been identified above.

Not Answered

Please expand on your answer:

Cyber security - How does a user know if the system he is using actually gives him exclusive control?
Over assumption of DLT - what about other applications?
Insurance - approvals required for P&I as losses arising from electronic trading systems otherwise excluded.
We respectfully suggest that the draft bill is an over simplification. No account has been taken of the trust issue with e-bills . Members, more particularly
smaller operators are prepared to use approved systems because P&I Clubs have approved them which provide confidence in a system.
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Response ID ANON-MM96-R4AQ-1

Submitted to Law Commission consultation on electronic trade documents
Submitted on 2021-06-24 11:57:48

About you

What is your name?

Name:

What is the name of your organisation?

Enter the name of your organisation:

Institute of International Shipping and Trade Law (IISTL)- Swansea University

Are you responding to this consultation in a personal capacity or on behalf of your organisation?

Response on behalf of organisation

If other, please state::

What is your email address?

Email:

What is your telephone number?

Telephone number:

If you want the information that you provide in response to this consultation to be treated as confidential, please explain to us why you regard
the information as confidential. As explained in our privacy notice, we will take full account of your explanation but cannot give an assurance
that confidentiality can be maintained in all circumstances.

If you want the information that you provide in response to this consultation to be treated as confidential, please explain to us why you regard the
information as confidential. As explained in our privacy notice, we will take full account of your explanation but cannot give an assurance that
confidentiality can be maintained in all circumstances. :

Chapter 2: The nature of the problem

Consultation Question 1: We invite consultees’ views on the advantages and disadvantages associated with using private contractual
frameworks to facilitate the use of electronic trade documents, compared with using electronic documents recognised in law as being
equivalent to paper documents.

Please share your views below::

We agree with the Commission and with its reasons. We would add a further reason: only the physical transfer of a bill of lading can create a valid pledge,
as the Commission mentions later in Chapter 6. And this effect may be particularly difficult to reproduce contractually or through novation.

Chapter 3: The law and practice of trade documents

Consultation Question 2:

Yes

Please expand on your answer:

There may be a case for including the CMR consignment note in the category of trade documents, since (1) the Protocol to the CMR Convention setting up
the electronic CMR consignment note allows member States to stipulate what counts as an electronic document; and (2) although the CMR consignment
note is not a documents of title, various provisions in the CMR Convention (notably Art.12) envisage its being handed over, with legal effects following
from the transfer.

Consultation Question 3: We provisionally propose that sea waybills and air waybills need not and should not be included. Do consultees
agree?
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Other

Please expand on your answer:

While we see the point of the argument at Para.3.66 onwards, out of an abundance of caution it might be helpful to include sea waybills, if only to give
absolute assurance to those who may not be entirely familiar with English law that an electronic sea waybill has all the effects of a sea waybill, including
effect under the Carriage of Goods by Sea Act 1992. This is particularly so, since the 1992 Act provides in s.1(5) for the making of regulations to take
account of electronic documents, and that power has never been exercised.

Consultation Question 4: We provisionally propose that bearer bonds and other documents of title including banker's drafts, certificates of
deposit payable to bearer, bearer scrip certificates exchangeable for shares, mate's receipts, traveller's cheques, and dividend warrants need
not and should not be included. Do consultees agree?

Yes

Please expand on your answer:

Consultation Question 5: We provisionally propose that the Secretary of State should have the power to add, remove, or amend an entry in
the list of documents described in Consultation Question 1 by regulations made by statutory instrument. Do consultees agree?

Yes

Please expand on your answer:

Consultation Question 6: We provisionally propose that the group of documents covered by our proposed reforms should be referred to as
"trade documents" in the draft Bill. Do consultees agree? If not, what alternative label would consultees propose, and why?

Yes

Please expand on your answer:

Consultation Question 7: We provisionally propose that each individual trade document in the draft Bill need not and should not be defined.
Do consultees agree? If not, please give reasons.

Yes

Please expand on your answer:

Consultation Question 8: We provisionally propose to include ship’s delivery orders and warehouse receipts in our list of trade documents,
without an express restriction to those that have been made out to order. Do consultees consider that this will cause problems? Please
explain why.

No

Please expand on your answer:

Chapter 5: Possessing electronic trade documents

Consultation Question 9: We provisionally propose that bare legal rights should be excluded from the scope of our proposals for the
possession of electronic trade documents. Do consultees agree?

Yes

Please expand on your answer:

We agree. No difficulties arise in commerce, as far as we know, with bare legal rights evidenced in electronic form. Any attempt to deal with them would
risk being characterised as an attempt to re-open OBG v Allan [2008] 1 A.C. 1. We obviously accept that the holding in OBG v Allan, that the common law
personal property torts such as conversion do not apply to intangibles, is controversial. Our provisional view, however, is that it should not be disturbed.

Consultation Question 10: We provisionally propose that, in order for an electronic trade document to be capable of possession, the nature of
the document must not support concurrent control by multiple parties at one time. Do consultees agree?

Yes

Please expand on your answer:

In practice limiting possessibility of electronic documents to control by one person is unlikely to cause problems in most cases. But we would point out
that in the physical world joint possession by two or more people seems to be technically possible (e.g. Lord Parker in Dublin City Distillery v Doherty
[1914] A.C. 823, 858). A cargo of crude oil covered by a bill of lading, for example, could conceivably be owned by two oil companies. We see no reason to
prevent this.
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Consultation Question 11:

Yes

Please expand on your answer:

We broadly agree, but would add one further feature, namely the ability, using reasonable means, to prevent others taking advantage of the document.
Could we suggest:

“control” should be defined as the ability of a person (as a matter of fact) to:
(1) use; and
(2) transfer or otherwise dispose of; and
(3) using such means as are reasonable in the circumstances, prevent others from using or transferring without the consent of that person

an electronic trade document.

Consultation Question 12: We provisionally propose that, in order for an electronic trade document to be capable of possession, “the system”
on which the document is held must ensure that no more than one person can control the document at any one time. Do consultees agree?

Yes

Please expand on your answer:

Perhaps s.3(c) of the draft Bill might read:

(i) no more than one person or group of persons acting jointly has control of the document at any one time, and

(ii) after the document is transferred to another person, the transferor or transferors no longer have control of it.

Consultation Question 13: We invite consultees’ views on whether there could be a situation in which multiple parties could have equal claim
to “possession” of an electronic trade document in such a way that they would not be “one person” for the purposes of the law.

Other

Please expand on your answer:

Perhaps s.3(c) of the draft Bill might read:

(i) no more than one person or group of persons acting jointly has control of the document at any one time, and

(ii) after the document is transferred to another person, the transferor or transferors no longer have control of it.

Consultation Question 14: We provisionally propose that, in order for an electronic document to be capable of possession, transfer of the
document must transfer control of the document to the transferee, and the transferor must lose control of it as a consequence. Do consultees
agree?

Yes

Please expand on your answer:

We agree, and have nothing to add.

Consultation Question 15: We invite consultees’ views on how existing systems, or those in development, ensure that the transferor of an
electronic document can no longer control the document after it is transferred.

Please expand on your answer:

The obvious ways are control by password access to a central registry, or the use of blockchain analogous to its incorporation of devices for the
prevention of double-spending of Bitcoin or Ethereum. We would add, however, that this matter is probably best left undefined in law, as the matter is
very much a technical problem and any attempt to subject it to legal rules is apt to be overtaken by events.

Consultation Question 16: We invite consultees’ views on whether the ability to retain a copy of an electronic trade document after transfer or
other disposal of the electronic trade document could lead to problems in practice.

Other

Please expand on your answer:

Provided it is possible for a person to whom a document is presented to tell fairly conclusively whether it is the document under the control of the person
presenting it, we see few difficulties. In practice, a copy of sorts could always be retained by the transferor by the simple expedient of taking a screenshot:
we see this as interesting but unproblematical.
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Consultation Question 17: We invite consultees’ views on whether the possessibility of electronic trade documents should depend on any
other factors or criteria. If so, please explain the reasons for your additional criteria.

Other

Please expand on your answer:

We have no comment that we can usefully add.

Consultation Question 18:

Yes

Please expand on your answer:

We agree.

Consultation Question 19: We provisionally propose that there is no need to make explicit in legislation that the requirement of intention to
possess applies to electronic trade documents. Do consultees agree?

Other

Please expand on your answer:

We are not so sure. In the physical world, if a bill of lading is transferred and taken up in error this does not count as a transfer for the purposes of (for
example) COGSA 1992: see cases such as The Aegean Sea [1998] 2 Lloyd's Rep. 39.

Is it perhaps possible to add something like this to the draft Bill?

“No deemed transfer of possession shall be deemed to take place if, and to the extent that, the transfer of control of the document would not in law have
had the effect of transferring possession of that document had that document been in physical form.”

Consultation Question 20: We invite consultees’ views on what circumstances there could be a debate about which of one or more parties is in
possession of an electronic trade document held on a system of the type envisaged by our proposals.

Please expand on your answer:

We refer back to our answer to Question 19, and would suggest that the facts of The Aegean Sea might provide an example.

Chapter 6: Using electronic trade documents

Consultation Question 21: We provisionally propose that electronic trade documents should not be subject to an explicit statutory
requirement for integrity. Do consultees agree?

Yes

Please give reasons for your answer::

We agree.

Consultation Question 22: We provisionally propose not to impose an express statutory reliability requirement. Do consultees agree? Please
give reasons.

Yes

Please give reasons for your answer: :

We see no reason for such a requirement, and indeed a strong reason against it, namely that in a time of rapid technological change, legalistic arguments
about reliability are likely to be time-consuming and over-technical.

(1) When should a party be required to prove that their electronic document is reliable?:

(2) Do consultees think our proposals should include an accreditation process? If so, in what form?:

Consultation Question 23: We provisionally propose that there should be a statutory requirement that electronic trade documents must
contain the same information as would be required to be contained in a paper equivalent. Do consultees agree?

Yes

Please give reasons for your answer::
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Yes. Perhaps this should be expressed in an “in so far” form, for example:

“In so far as any agreement, custom or rule of law requires any words, statement or information to be incorporated in a physical document, this
requirement shall apply to the same extent to any equivalent electronic trade document.”

Consultation Question 24: We do not consider there to be a need to introduce an express statutory provision on writing in electronic trade
documents, because the law already considers electronic displays to be capable of constituting “writing”. Do consultees agree? Please give
reasons.

Other

Please give reasons for your answer::

You are of course right, but we see no reason not to spell this out, for example for the benefit of those not familiar with English (and Welsh) law who
might otherwise be discouraged from choosing English (Welsh) law to govern the transaction. We would suggest a simple provision on these lines:

“(1) Any custom or rule of law requiring a document to be in writing shall be deemed to be satisfied in the case of an electronic trade document referred
to in [s.1(2)];

(2) Unless a contrary intention is shown, any agreement requiring a document to be in writing shall be deemed to be satisfied in the case of an electronic
trade document referred to in [s.1(2)].”

Consultation Question 25: We do not consider there to be a need to introduce an express statutory provision on signing electronic trade
documents. Do consultees agree? Please give reasons.

Yes

Please give reasons for your answer::

We feel that, given that emails have given rise to litigation about what counts as a signature for various purposes, it would be wise to have some provision
on this.

In the case of an electronic trade document referred to in [s.1(2)], any custom or rule of law requiring that a document be signed shall be deemed to be
satisfied if the document bears a mark or notation, however described, which reasonably indicates an intention to authenticate that document.”

Consultation Question 26: We do not consider there to be a need to introduce an express statutory provision on the accessibility of
information contained in electronic documents. Do consultees agree? Please give reasons.

Yes

Please give reasons for your answer::

We agree, and have nothing to add.

Consultation Question 27: We provisionally propose that legislation should explicitly allow for indorsement of electronic documents. Do
consultees agree? Please give reasons.

Yes

Please give reasons for your answer::

We agree; s.2(2)(b) of the draft Bill seems ideal in this respect.

Consultation Question 28: We seek consultees’ views on whether there is any need for electronic trade documents to be capable of being
issued in sets.

We seek consultees’ views on whether there is any need for electronic trade documents to be capable of being issued in sets.:

There is certainly no need; we hope the practice won’t grow up. It is our view that the draft Bill should remain silent on the matter.

Consultation Question 29: We provisionally propose that no further provision is required in legislation to address the following in respect of
electronic trade documents:

We provisionally propose that no further provision is required in legislation to address the following in respect of electronic trade documents: (1) timing
of delivery; (2) timing of transfer; (3) rejection; and (4) amendment. Do consultees agree?:

We agree.

Consultation Question 30: We seek consultees’ views on how amendment or rectification of an electronic trade document is achieved under
existing systems and those in development.
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We seek consultees’ views on how amendment or rectification of an electronic trade document is achieved under existing systems and those in
development.:

This is a technical question on which we have no great expertise, and we therefore would rather express no opinion.

Consultation Question 31: We seek consultees’ views on whether the phrase “so far as practicable” should be included in clause 2(2)(c).

Yes, it should be included.

If yes, please give examples where such a qualification would be required.:

We see some advantage in including this provision.

Consultation Question 32: We seek consultees’ views on what security interests are typically taken over trade documents at the moment.

We seek consultees’ views on what security interests are typically taken over trade documents at the moment.:

Our understanding is that such documents are subjected to liens on occasion, and in the hands of banks to pledges. They could also theoretically be
subject to equitable charges or floating charges; the latter is a distinct possibility in the case of a bank holding an all-monies floating charge.

Consultation Question 33: We provisionally propose that an electronic trade document should be capable of being the subject of possessory
concepts including bailment, conversion, pledges, and liens, and that this should be provided for in legislation. Do consultees?

Please give reasons for your answer::

We agree, and think that s.2(1) of the draft Bill is adequate for this purpose.

Consultation Question 34: We provisionally propose that existing rules and practices can accommodate the discharge, surrender or
accomplishment of electronic trade documents, and that no specific legislative provision is needed. Do consultees agree?

Yes

Please give reasons for your answer::

We agree.

Consultation Question 35: We provisionally propose that provision should be made to allow for a change of medium for trade documents
from electronic to paper, or from paper to electronic. Do consultees agree?

Yes

Please give reasons for your answer::

We agree.

Consultation Question 36: We seek consultees’ views on whether the draft Bill should contain a requirement that the issuer of a trade
document must allow the person in possession to change the document’s medium.

No

Please give reasons for your answer::

We would be opposed to this. If a shipowner (or time or bareboat charterer) wishes to stick to paper bills of lading, we see no reason for the law to
prevent it doing so.

Consultation Question 37: We seek consultees’ views on whether the electronic trade documents that satisfy the requirements of our draft Bill
will also satisfy the requirements of the MLETR.

Yes

To the extent that consultees consider our provisional proposals to be incompatible with the MLETR or other international approaches, please explain
this and the consequences to which it could give rise.:

We see no obvious cause of incompatibility between the proposals and the MLETR.

Consultation Question 38: We provisionally propose that the Law Commission should consider the private international law aspects of digital
assets, including electronic trade documents, as part of a separate project. Do consultees agree?

Yes, it should be a separate Law Commission project.

Please give reasons for your answer::
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We strongly agree. The simpler the form of the draft Bill the better.

Consultation Question 39: We provisionally propose that the word “issue” describes the process by which a trade document (where relevant)
becomes a document of title. Do consultees agree?

Yes

Please give reasons for your answer::

We agree.

Consultation Question 40: We provisionally propose that the change of medium of a trade document issued before the Act comes into force
should not be permitted. Do consultees agree?

Yes

Please give reasons for your answer::

We agree.

Consultation Question 41: We provisionally propose that our proposals do not create any additional risk that documents which are not
intended to be documentary intangibles will become so by virtue of the draft Bill. Do consultees agree?

Yes

Please give reasons for your answer::

We agree there is no such risk.

Chapter 7: Assessing the impact of reform

Consultation Question 42: We seek consultees’ views on what, in their experience, is the average number of paper documents required in a
single trade transaction, compared to our current assumption of 40.

Please expand on your answer:

This depends very much on the transaction; we have nothing useful to add on the actual numbers.

Consultation Question 43: We seek consultees' views on whether our estimate of the global total number of paper trade documents used in
container shipping is accurate.

Please expand on your answer:

We have no adequate information on this

Consultation Question 44: We seek consultees’ views on whether the average number of documents required in a trade transaction varies
between sectors. If so, please give details.

Other

Please expand on your answer:

We have no specific knowledge, but this seems a fair inference.

Consultation Question 45: We seek consultees’ views, if they are able to give an estimate, on the percentage of trade and shipping
documentation which is under the law of England and Wales.

Please expand on your answer:

We have no knowledge of the actual figures.

Consultation Question 46: We seek consultees' views on how quickly the industry would move to electronic trade documents if these
provisional proposals came into force in 2022.

Please expand on your answer:

We fear such projections will be a matter of serious guesswork, and see little point in speculating.

Please expand on your answer:
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Consultation Question 47: We seek consultees’ views on how much money, or what percentage of the cost of a transaction, do consultees
estimate could be saved per transaction by transitioning to electronic documents.

Please expand on your answer:

Paper-shuffling expenses in international trade transactions have been estimated at various figures between 5% and 15% of transaction values: see
United Nations Electronic Trade Documents (UNeDocs) Project: a Synopsis, quoted by Reed Smith in its ShipLawLog briefing of January 14, 2016
(https://www.shiplawlog.com/2016/01/14/electronic-bills-of-lading/?utm_source=Mondaq&utm_medium=syndication&utm_campaign=View-Original (as at
May 2021); see too L.Starr, “E-bills of lading come of age” [2017] MRI (October).

We would think it likely that at the very least over half this might be saved.

Consultation Question 48: We seek consultees’ views on the efficiency gains of a transition to electronic trade documents. Please provide
evidence or data if possible.

Please expand on your answer:

See our answer to the previous question. We would add that an obvious efficiency gain would be the virtual elimination of the problem of shipments
arriving before the necessary documentation.

Consultation Question 49: We provisionally propose that electronic trade documents will reduce the risk of fraud compared to paper trade
documents. Do consultees agree?

Yes

Please expand on your answer:

We agree, especially if and when blockchain becomes established as the standard medium.

Consultation Question 50: We provisionally propose that electronic trade documents will enhance the transparency of supply chains. Do
consultees agree? Please provide examples or evidence if possible.

No

Please expand on your answer:

We are not convinced of this. It would only be the case if the electronic environment in which the relevant trade documents have their existence were
itself open to public or governmental scrutiny (something we consider unlikely).

Consultation Question 51: We provisionally propose that there will be environmental benefits from a transition to electronic trade documents.
Do consultees agree? Please provide examples or data if possible.

Yes

Please expand on your answer:

We think this likely.

Consultation Question 52: We seek consultees' views on what impact is foreseen for ultimate end-users of goods. Please provide quantitative
evidence if possible.

Please expand on your answer:

We have no view on this.

Consultation Question 53: We seek consultees’ views on if there are any potential positive impacts of our proposals that have not been
identified above.

Other

Please expand on your answer:

No comment.

Consultation Question 54: We seek consultees’ views on whether it is anticipated that transition costs will be a brake on the uptake of
electronic trade documents.

Other

Please expand on your answer:
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We think this likely. To what extent we find it hard to say.

Consultation Question 55: We seek consultees’ views on factors that may affect the willingness of financers of trade transactions to adopt
electronic trade documents.

Please expand on your answer:

We see one possible problem in that some jurisdictions’ insolvency laws might not recognise a pledge of electronic trade documents as valid.

Consultation Question 56: We seek consultees' views on the average energy consumption per transaction for proposed electronic trade
document platforms.

Please expand on your answer:

These are technical questions which we feel unable to express a view on.

Consultation Question 57: We seek consultees’ views on how the energy consumption of DLT can be minimised.

Please expand on your answer:

These are technical questions which we feel unable to express a view on.

Consultation Question 58: We seek consultees’ views on whether there are any other potential negative impacts of our proposals that have
not been identified above.

No

Please expand on your answer:

None.
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ICC INTERNATIONAL MARITIME BUREAU (IMB)  

The ICC International Maritime Bureau (IMB) is a specialised non-profit making membership 

organisation affiliated to the International Chamber of Commerce (ICC), the world business 

organisation.  

The IMB was set up in 1981 to act as a focal point for the international trading community in 

addressing international trade fraud and malpractice. Its membership comprises some of the world’s 

leading banks, trading houses, shipping and insurance companies and all those that have a legitimate 

interest in international trade.  

A major part of the IMB’s daily work involves the authentication of shipping documents such as Bills 

of Lading (BsL) and Air Waybills that have been presented to member banks for financing. The IMB 

handles a considerable number of BL referrals annually. 

Over 40 years, the IMB has built up a wealth of anti-fraud experience and a unique knowledgebase. 

It has also witnessed how fraudulent schemes have developed and become much more 

sophisticated in nature and has over time refined its own processes to detect new and complex 

frauds. The IMB’s unique insight and expertise has also been employed by several Regulators to 

investigate and provide expert evidence in court.    

 
Consultation Question 49. We provisionally propose that electronic trade documents will reduce 

the risk of fraud compared to paper trade documents. Do consultees agree? 

 
The IMB supports the Law Commission’s open and public consultation into reform to allow for legal 

recognition of electronic trade documents such as bills of lading and bills of exchange.   

Electronic bills of lading (EBsL) and wider discussions on the digitisation of trade documents have 

been around for some time but have recently gained momentum following several recent high-

profile fraud cases and the challenges faced by the international trading community as result of the 

Covid-19 pandemic.   
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Many proponents of EBsL cite greater protection against fraud as an added benefit. Whilst this may 

be true in some circumstances, IMB believe it is too early to claim EBsL alone will significantly reduce 

trade finance fraud on a global scale. It is concerned of complacency creeping into the existing 

structures of due diligence, compliance and verifications due to over reliance on the veracity of 

electronic information.   

EBsL have been used for some time, typically by large corporates.  However, even with paper 

documentation, this is an area where defaults are rare.  Similarly, the various recent, highly 

publicised EBL transactions have all involved large, experienced, well established counterparties and 

multinational banks.  These are for legitimate trade where cargoes and title are correctly transferred 

from one party to the next. Unfortunately, it must be acknowledged that not all trade is legitimate.  

The true test of EBsL will come when they are able to be utilised by SMEs and their local banks. This 

is the sector most at risk from trade finance fraud.  Whilst the large-scale financial frauds often make 

the headlines, they are thankfully rare.  The majority of trade finance fraud occurs at much lower 

levels which rarely make the news. While there is merit in creating an electronic system, one should 

also be cognisant that until all parties in the venture are part of the e-system, either on a common or 

integrated platforms the frauds which will eventually unfold will be more difficult to identify, control 

or prevent.  

The general belief that information inside an e-system is secure and hence purportedly true will lead 

to a false sense of security and complacency.  

The majority of trade finance transactions are enacted as per the documentation and without issue, 

however due to the high values of the underlying cargoes / asset any losses or defaults are often 

keenly felt.  Furthermore, the methods of those who seek to fabricate or manipulate transactions for 

their own gain have also evolved over the years.  The types of trade finance fraud the IMB currently 

identifies are very different from those seen ten or even five years ago.   

One recent example involved electronic trade documents and an established commodity trader.  The 

trader was found to have issued their own additional sets of ‘house’ BsL and presented them to 

several different banks to obtain secondary finance.  There are potential risks when the medium is 
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changed. As long as there are competing electronic platforms and a hybrid system of both paper and 

EBsL, the potential for mirror transactions to obtain multiple financing cannot be ignored.   

The IMB has also recently investigated several large trade finance fraud cases perpetrated by 

seemingly well-respected trading houses.  These parties would no doubt have had no trouble 

accessing EBL solutions from various providers. This has the potential to accelerate fraud when there 

are concerns over colluding parties with access and transacting over what may appear to be totally 

arms-length transactions. Where there is collusion and a deliberate intention to defraud from the 

outset, it will be difficult to prevent abuse however robust the system.    

SUMMARY 

There are clearly benefits in the UK removing the legal blocker to EBsL – particularly for enabling 

faster trade transactions, cost savings and other efficiencies provided.  

We do not believe that EBsL will change the nature of fraud. We should not represent that EBsL will 

be a panacea to prevent or reduce fraud.  

The schemes seen today are predominantly aimed at extracting funds from the banking system. 

Such frauds have developed in sophistication making them much harder to detect and often running 

up losses of hundreds of millions of USD.  

The continued fraud risk facilitated by colluding parties should not be understated.  

Deals in isolation presented as attractive arms-length transactions may transpire to be something 

altogether different. We should be mindful that the systems do not commit fraud. It is unscrupulous 

parties with access to such systems that will seek to take advantage and manipulate them.  

A continuation of meaningful checks should therefore be encouraged until such time as all fraud 

risks have been addressed.  

We are concerned that blanket statements in the provisional proposal may inadvertently shift the 

focus away from fraud prevention, which may not be the most sensible approach to adopt at this 

juncture.  
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Response ID ANON-MM96-R4QN-E

Submitted to Law Commission consultation on electronic trade documents
Submitted on 2021-07-30 19:22:13

About you

What is your name?

Name:
Israel Cedillo Lazcano

What is the name of your organisation?

Enter the name of your organisation:

Universidad de las Américas Puebla (UDLAP)

Are you responding to this consultation in a personal capacity or on behalf of your organisation?

Personal response

If other, please state::

What is your email address?

Email:

What is your telephone number?

Telephone number:

If you want the information that you provide in response to this consultation to be treated as confidential, please explain to us why you regard
the information as confidential. As explained in our privacy notice, we will take full account of your explanation but cannot give an assurance
that confidentiality can be maintained in all circumstances.

If you want the information that you provide in response to this consultation to be treated as confidential, please explain to us why you regard the
information as confidential. As explained in our privacy notice, we will take full account of your explanation but cannot give an assurance that
confidentiality can be maintained in all circumstances. :

Chapter 2: The nature of the problem

Consultation Question 1: We invite consultees’ views on the advantages and disadvantages associated with using private contractual
frameworks to facilitate the use of electronic trade documents, compared with using electronic documents recognised in law as being
equivalent to paper documents.

Please share your views below::

The innovations, such as, electronic trade documents that have been developed in the Fourth Industrial Revolution, show something interesting about the
nature of money and trust. These instruments, as a socioeconomic technologies, do not evolve in isolation nor spontaneously through the will of a single
person/entity. It relies on network effects and economies of scale that derive from social agreements incorporated in normative instruments and
technological infrastructures. Illustrations of this infrastructural dependence can be found in the pre-capitalist merchant networks developed in
Mesopotamia and Mesoamerica; in the international branch system put in place by Italian families like the Peruzzi, the Bardi, and the Frescobaldi during
the Renaissance; and in the current networks of agreements and global value chains that allow us to use electronic money throughout the Internet .
Accordingly, we have to pay special attention to the emergence, the evolution and the regulation of the infrastructures that support the creation,
circulation and destruction of individual instruments.

Chapter 3: The law and practice of trade documents

Consultation Question 2:

Yes

Please expand on your answer:

Consultation Question 3: We provisionally propose that sea waybills and air waybills need not and should not be included. Do consultees
agree?
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Yes

Please expand on your answer:

Consultation Question 4: We provisionally propose that bearer bonds and other documents of title including banker's drafts, certificates of
deposit payable to bearer, bearer scrip certificates exchangeable for shares, mate's receipts, traveller's cheques, and dividend warrants need
not and should not be included. Do consultees agree?

Yes

Please expand on your answer:

Consultation Question 5: We provisionally propose that the Secretary of State should have the power to add, remove, or amend an entry in
the list of documents described in Consultation Question 1 by regulations made by statutory instrument. Do consultees agree?

Yes

Please expand on your answer:

Consultation Question 6: We provisionally propose that the group of documents covered by our proposed reforms should be referred to as
"trade documents" in the draft Bill. Do consultees agree? If not, what alternative label would consultees propose, and why?

Yes

Please expand on your answer:

Consultation Question 7: We provisionally propose that each individual trade document in the draft Bill need not and should not be defined.
Do consultees agree? If not, please give reasons.

Yes

Please expand on your answer:

It is appropriate given the evolving needs of international trade and the technologies that could support de creation of trade documents.

Consultation Question 8: We provisionally propose to include ship’s delivery orders and warehouse receipts in our list of trade documents,
without an express restriction to those that have been made out to order. Do consultees consider that this will cause problems? Please
explain why.

No

Please expand on your answer:

Chapter 5: Possessing electronic trade documents

Consultation Question 9: We provisionally propose that bare legal rights should be excluded from the scope of our proposals for the
possession of electronic trade documents. Do consultees agree?

Yes

Please expand on your answer:

Consultation Question 10: We provisionally propose that, in order for an electronic trade document to be capable of possession, the nature of
the document must not support concurrent control by multiple parties at one time. Do consultees agree?

Yes

Please expand on your answer:

As one can infer from the definition of electronic money found in different normative instruments, a basic element in trade and finance is the
representation and incorporation of “value.” The latter can be represented by a writing, or more generally, through a “data structure” fixed in a tangible
medium as described by Floyd LJ in Your Response Ltd. v Datateam Business Media Ltd. On this point, following the words of Lord Upjohn found in
Boardman v Phipps, the courts involved have held that information by itself cannot be considered as property given that it relies on its external
materialisation. However, these opinions have not stopped the increasing amount of references that argue that the legal notion of the res does not
require physical objects of the real world as we can verify through the case of intangibles like electricity and pure intangibles, such as, Intellectual
Property Rights. Considering the characteristics of these innovations and the arguments presented by Stephen Morris QC in Armstrong DLW GmbH v
Winnington Networks Ltd, one can start stating that an electronic trade documents has to a definable, identifiable by third parties and stable item within
a network-based computer environment, which is structured around a set of sequences of bits or elements, each of which constitutes structured data
interpretable by a computational facility. Among these sequences, at least one has to denote a unique, persistent identifier for that object , which in the
case of digital means of payment will configure the basis for the principle of formality.
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Consultation Question 11:

Yes

Please expand on your answer:

I would also add the the ability to destroy the electronic trade document.

Consultation Question 12: We provisionally propose that, in order for an electronic trade document to be capable of possession, “the system”
on which the document is held must ensure that no more than one person can control the document at any one time. Do consultees agree?

Yes

Please expand on your answer:

Consultation Question 13: We invite consultees’ views on whether there could be a situation in which multiple parties could have equal claim
to “possession” of an electronic trade document in such a way that they would not be “one person” for the purposes of the law.

Yes

Please expand on your answer:

Consultation Question 14: We provisionally propose that, in order for an electronic document to be capable of possession, transfer of the
document must transfer control of the document to the transferee, and the transferor must lose control of it as a consequence. Do consultees
agree?

Yes

Please expand on your answer:

This would help to keep and enforce the doctrine found in cases like Moss v Hancock , which stated that “money has no earmark.” This principle is
necessary by the very nature of commerce and the “open bag” doctrine analysed in Folley v Hill , because no transactions can take place if the seller is
bound in every sale to inquire into the right of the buyer to the money, or, in this case, to verify if several parties have a claim/control on the document.

Consultation Question 15: We invite consultees’ views on how existing systems, or those in development, ensure that the transferor of an
electronic document can no longer control the document after it is transferred.

Please expand on your answer:

A cryptographic system based on DLT could verify and enforce the transfer of a claim on the chain, even, one could say that a smart contract with its
respective oracles and notary nodes could ensure that the transferor of the document con no longer control it. At the same time, this technology -based
on a Proof-of-Authority model- could avoid the potential problems posed by the following question.

Consultation Question 16: We invite consultees’ views on whether the ability to retain a copy of an electronic trade document after transfer or
other disposal of the electronic trade document could lead to problems in practice.

No

Please expand on your answer:

Consultation Question 17: We invite consultees’ views on whether the possessibility of electronic trade documents should depend on any
other factors or criteria. If so, please explain the reasons for your additional criteria.

Yes

Please expand on your answer:

See question 10.

Consultation Question 18:

Yes

Please expand on your answer:

Consultation Question 19: We provisionally propose that there is no need to make explicit in legislation that the requirement of intention to
possess applies to electronic trade documents. Do consultees agree?

Yes

Please expand on your answer:
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Consultation Question 20: We invite consultees’ views on what circumstances there could be a debate about which of one or more parties is in
possession of an electronic trade document held on a system of the type envisaged by our proposals.

Please expand on your answer:

Chapter 6: Using electronic trade documents

Consultation Question 21: We provisionally propose that electronic trade documents should not be subject to an explicit statutory
requirement for integrity. Do consultees agree?

Yes

Please give reasons for your answer::

Consultation Question 22: We provisionally propose not to impose an express statutory reliability requirement. Do consultees agree? Please
give reasons.

Yes

Please give reasons for your answer: :

(1) When should a party be required to prove that their electronic document is reliable?:

(2) Do consultees think our proposals should include an accreditation process? If so, in what form?:

Consultation Question 23: We provisionally propose that there should be a statutory requirement that electronic trade documents must
contain the same information as would be required to be contained in a paper equivalent. Do consultees agree?

Yes

Please give reasons for your answer::

To uniform the transferability of these documents, we need standardised instruments with strict formal requirements like the reified promises and
instructions to pay as ddescribed in Article 3(2) of the Bills of Exchange Act, which represent the abstract underlying res incorporated within the
instruments that act as reifiers, to make them recognisable and enforceable against third parties .

Consultation Question 24: We do not consider there to be a need to introduce an express statutory provision on writing in electronic trade
documents, because the law already considers electronic displays to be capable of constituting “writing”. Do consultees agree? Please give
reasons.

Yes

Please give reasons for your answer::

Consultation Question 25: We do not consider there to be a need to introduce an express statutory provision on signing electronic trade
documents. Do consultees agree? Please give reasons.

No

Please give reasons for your answer::

I think that this would depend on the technology selected, if the consent can be verified through the transfer of the cryptographic keys, I agree. But if you
need to separate the act of creation from the proper circulation through different infrastructures and intermediaries, probably, we would need to think
on consider it.

Consultation Question 26: We do not consider there to be a need to introduce an express statutory provision on the accessibility of
information contained in electronic documents. Do consultees agree? Please give reasons.

No

Please give reasons for your answer::

Again, depends on teh technology employed. If we rely on obfuscated codes, we are witnessing a regulatory trend towards explainability as we can see in
the Draft of the European AI Act.

Consultation Question 27: We provisionally propose that legislation should explicitly allow for indorsement of electronic documents. Do
consultees agree? Please give reasons.

Yes

Please give reasons for your answer::
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Since Burton v Davy this is a requirement that has to prevail.

Consultation Question 28: We seek consultees’ views on whether there is any need for electronic trade documents to be capable of being
issued in sets.

We seek consultees’ views on whether there is any need for electronic trade documents to be capable of being issued in sets.:

Consultation Question 29: We provisionally propose that no further provision is required in legislation to address the following in respect of
electronic trade documents:

We provisionally propose that no further provision is required in legislation to address the following in respect of electronic trade documents: (1) timing
of delivery; (2) timing of transfer; (3) rejection; and (4) amendment. Do consultees agree?:

Consultation Question 30: We seek consultees’ views on how amendment or rectification of an electronic trade document is achieved under
existing systems and those in development.

We seek consultees’ views on how amendment or rectification of an electronic trade document is achieved under existing systems and those in
development.:

Consultation Question 31: We seek consultees’ views on whether the phrase “so far as practicable” should be included in clause 2(2)(c).

Yes, it should be included.

If yes, please give examples where such a qualification would be required.:

Consultation Question 32: We seek consultees’ views on what security interests are typically taken over trade documents at the moment.

We seek consultees’ views on what security interests are typically taken over trade documents at the moment.:

Consultation Question 33: We provisionally propose that an electronic trade document should be capable of being the subject of possessory
concepts including bailment, conversion, pledges, and liens, and that this should be provided for in legislation. Do consultees?

Please give reasons for your answer::

Consultation Question 34: We provisionally propose that existing rules and practices can accommodate the discharge, surrender or
accomplishment of electronic trade documents, and that no specific legislative provision is needed. Do consultees agree?

Yes

Please give reasons for your answer::

Consultation Question 35: We provisionally propose that provision should be made to allow for a change of medium for trade documents
from electronic to paper, or from paper to electronic. Do consultees agree?

Yes

Please give reasons for your answer::

Of course, the document has to be technology neutral and has to offer functional analogies and the preservation of pre-existent rights.

Consultation Question 36: We seek consultees’ views on whether the draft Bill should contain a requirement that the issuer of a trade
document must allow the person in possession to change the document’s medium.

Yes

Please give reasons for your answer::

Consultation Question 37: We seek consultees’ views on whether the electronic trade documents that satisfy the requirements of our draft Bill
will also satisfy the requirements of the MLETR.

Yes

To the extent that consultees consider our provisional proposals to be incompatible with the MLETR or other international approaches, please explain
this and the consequences to which it could give rise.:

Consultation Question 38: We provisionally propose that the Law Commission should consider the private international law aspects of digital
assets, including electronic trade documents, as part of a separate project. Do consultees agree?

No, it should be part of the electronic trade documents project.

Please give reasons for your answer::
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Consultation Question 39: We provisionally propose that the word “issue” describes the process by which a trade document (where relevant)
becomes a document of title. Do consultees agree?

Yes

Please give reasons for your answer::

Consultation Question 40: We provisionally propose that the change of medium of a trade document issued before the Act comes into force
should not be permitted. Do consultees agree?

Yes

Please give reasons for your answer::

Consultation Question 41: We provisionally propose that our proposals do not create any additional risk that documents which are not
intended to be documentary intangibles will become so by virtue of the draft Bill. Do consultees agree?

Yes

Please give reasons for your answer::

Chapter 7: Assessing the impact of reform

Consultation Question 42: We seek consultees’ views on what, in their experience, is the average number of paper documents required in a
single trade transaction, compared to our current assumption of 40.

Please expand on your answer:

Consultation Question 43: We seek consultees' views on whether our estimate of the global total number of paper trade documents used in
container shipping is accurate.

Please expand on your answer:

Consultation Question 44: We seek consultees’ views on whether the average number of documents required in a trade transaction varies
between sectors. If so, please give details.

Not Answered

Please expand on your answer:

Consultation Question 45: We seek consultees’ views, if they are able to give an estimate, on the percentage of trade and shipping
documentation which is under the law of England and Wales.

Please expand on your answer:

Consultation Question 46: We seek consultees' views on how quickly the industry would move to electronic trade documents if these
provisional proposals came into force in 2022.

Please expand on your answer:

Please expand on your answer:

Consultation Question 47: We seek consultees’ views on how much money, or what percentage of the cost of a transaction, do consultees
estimate could be saved per transaction by transitioning to electronic documents.

Please expand on your answer:

Consultation Question 48: We seek consultees’ views on the efficiency gains of a transition to electronic trade documents. Please provide
evidence or data if possible.

Please expand on your answer:

Consultation Question 49: We provisionally propose that electronic trade documents will reduce the risk of fraud compared to paper trade
documents. Do consultees agree?

Not Answered

Please expand on your answer:
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Consultation Question 50: We provisionally propose that electronic trade documents will enhance the transparency of supply chains. Do
consultees agree? Please provide examples or evidence if possible.

Not Answered

Please expand on your answer:

Consultation Question 51: We provisionally propose that there will be environmental benefits from a transition to electronic trade documents.
Do consultees agree? Please provide examples or data if possible.

Not Answered

Please expand on your answer:

Consultation Question 52: We seek consultees' views on what impact is foreseen for ultimate end-users of goods. Please provide quantitative
evidence if possible.

Please expand on your answer:

Consultation Question 53: We seek consultees’ views on if there are any potential positive impacts of our proposals that have not been
identified above.

Not Answered

Please expand on your answer:

Consultation Question 54: We seek consultees’ views on whether it is anticipated that transition costs will be a brake on the uptake of
electronic trade documents.

Not Answered

Please expand on your answer:

Consultation Question 55: We seek consultees’ views on factors that may affect the willingness of financers of trade transactions to adopt
electronic trade documents.

Please expand on your answer:

Consultation Question 56: We seek consultees' views on the average energy consumption per transaction for proposed electronic trade
document platforms.

Please expand on your answer:

Consultation Question 57: We seek consultees’ views on how the energy consumption of DLT can be minimised.

Please expand on your answer:

Consultation Question 58: We seek consultees’ views on whether there are any other potential negative impacts of our proposals that have
not been identified above.

Not Answered

Please expand on your answer:
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Response ID ANON-MM96-R4A4-4

Submitted to Law Commission consultation on electronic trade documents
Submitted on 2021-06-29 17:38:50

About you

What is your name?

Name:
Kate

What is the name of your organisation?

Enter the name of your organisation:

Are you responding to this consultation in a personal capacity or on behalf of your organisation?

Personal response

If other, please state::

What is your email address?

Email:

What is your telephone number?

Telephone number:

If you want the information that you provide in response to this consultation to be treated as confidential, please explain to us why you regard
the information as confidential. As explained in our privacy notice, we will take full account of your explanation but cannot give an assurance
that confidentiality can be maintained in all circumstances.

If you want the information that you provide in response to this consultation to be treated as confidential, please explain to us why you regard the
information as confidential. As explained in our privacy notice, we will take full account of your explanation but cannot give an assurance that
confidentiality can be maintained in all circumstances. :

Chapter 2: The nature of the problem

Consultation Question 1: We invite consultees’ views on the advantages and disadvantages associated with using private contractual
frameworks to facilitate the use of electronic trade documents, compared with using electronic documents recognised in law as being
equivalent to paper documents.

Please share your views below::

Private
- more vulnerble to abuse of market share, leakage of sensitive information
+ less financial burden on the public

Equivalent
- 'double spend' problem
- duplication leading to fraud

In short, i'm hoping for blockchain records for certain sectors

Chapter 3: The law and practice of trade documents

Consultation Question 2:

Other

Please expand on your answer:

I am most excited about the potential for blockchain to solve traceability issues for ILUC in biofuels, and new genome techniques in agriculture.

(i know it's not what you're asking me, but i really want to support this, and this is my way of adding my voice on this issue)
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Consultation Question 3: We provisionally propose that sea waybills and air waybills need not and should not be included. Do consultees
agree?

Other

Please expand on your answer:

Consultation Question 4: We provisionally propose that bearer bonds and other documents of title including banker's drafts, certificates of
deposit payable to bearer, bearer scrip certificates exchangeable for shares, mate's receipts, traveller's cheques, and dividend warrants need
not and should not be included. Do consultees agree?

Other

Please expand on your answer:

Consultation Question 5: We provisionally propose that the Secretary of State should have the power to add, remove, or amend an entry in
the list of documents described in Consultation Question 1 by regulations made by statutory instrument. Do consultees agree?

Other

Please expand on your answer:

Consultation Question 6: We provisionally propose that the group of documents covered by our proposed reforms should be referred to as
"trade documents" in the draft Bill. Do consultees agree? If not, what alternative label would consultees propose, and why?

Other

Please expand on your answer:

Consultation Question 7: We provisionally propose that each individual trade document in the draft Bill need not and should not be defined.
Do consultees agree? If not, please give reasons.

Other

Please expand on your answer:

Consultation Question 8: We provisionally propose to include ship’s delivery orders and warehouse receipts in our list of trade documents,
without an express restriction to those that have been made out to order. Do consultees consider that this will cause problems? Please
explain why.

Other

Please expand on your answer:

Chapter 5: Possessing electronic trade documents

Consultation Question 9: We provisionally propose that bare legal rights should be excluded from the scope of our proposals for the
possession of electronic trade documents. Do consultees agree?

Other

Please expand on your answer:

Consultation Question 10: We provisionally propose that, in order for an electronic trade document to be capable of possession, the nature of
the document must not support concurrent control by multiple parties at one time. Do consultees agree?

Yes

Please expand on your answer:

Consultation Question 11:

Yes

Please expand on your answer:

Consultation Question 12: We provisionally propose that, in order for an electronic trade document to be capable of possession, “the system”
on which the document is held must ensure that no more than one person can control the document at any one time. Do consultees agree?

Yes
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Please expand on your answer:

Consultation Question 13: We invite consultees’ views on whether there could be a situation in which multiple parties could have equal claim
to “possession” of an electronic trade document in such a way that they would not be “one person” for the purposes of the law.

Other

Please expand on your answer:

No expert
But this 'muddies the water' on traceability, doesn't it?

Consultation Question 14: We provisionally propose that, in order for an electronic document to be capable of possession, transfer of the
document must transfer control of the document to the transferee, and the transferor must lose control of it as a consequence. Do consultees
agree?

Yes

Please expand on your answer:

Consultation Question 15: We invite consultees’ views on how existing systems, or those in development, ensure that the transferor of an
electronic document can no longer control the document after it is transferred.

Please expand on your answer:

Consultation Question 16: We invite consultees’ views on whether the ability to retain a copy of an electronic trade document after transfer or
other disposal of the electronic trade document could lead to problems in practice.

Not Answered

Please expand on your answer:

Consultation Question 17: We invite consultees’ views on whether the possessibility of electronic trade documents should depend on any
other factors or criteria. If so, please explain the reasons for your additional criteria.

Not Answered

Please expand on your answer:

Consultation Question 18:

Yes

Please expand on your answer:

Consultation Question 19: We provisionally propose that there is no need to make explicit in legislation that the requirement of intention to
possess applies to electronic trade documents. Do consultees agree?

Not Answered

Please expand on your answer:

Consultation Question 20: We invite consultees’ views on what circumstances there could be a debate about which of one or more parties is in
possession of an electronic trade document held on a system of the type envisaged by our proposals.

Please expand on your answer:

Chapter 6: Using electronic trade documents

Consultation Question 21: We provisionally propose that electronic trade documents should not be subject to an explicit statutory
requirement for integrity. Do consultees agree?

Not Answered

Please give reasons for your answer::

Consultation Question 22: We provisionally propose not to impose an express statutory reliability requirement. Do consultees agree? Please
give reasons.

Not Answered
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Please give reasons for your answer: :

(1) When should a party be required to prove that their electronic document is reliable?:

(2) Do consultees think our proposals should include an accreditation process? If so, in what form?:

Consultation Question 23: We provisionally propose that there should be a statutory requirement that electronic trade documents must
contain the same information as would be required to be contained in a paper equivalent. Do consultees agree?

Other

Please give reasons for your answer::

Electronic trade documents could carry the essentials that are included in their paper equivalent, AND more.

Consultation Question 24: We do not consider there to be a need to introduce an express statutory provision on writing in electronic trade
documents, because the law already considers electronic displays to be capable of constituting “writing”. Do consultees agree? Please give
reasons.

Not Answered

Please give reasons for your answer::

Consultation Question 25: We do not consider there to be a need to introduce an express statutory provision on signing electronic trade
documents. Do consultees agree? Please give reasons.

Not Answered

Please give reasons for your answer::

Consultation Question 26: We do not consider there to be a need to introduce an express statutory provision on the accessibility of
information contained in electronic documents. Do consultees agree? Please give reasons.

Not Answered

Please give reasons for your answer::

Consultation Question 27: We provisionally propose that legislation should explicitly allow for indorsement of electronic documents. Do
consultees agree? Please give reasons.

Not Answered

Please give reasons for your answer::

Consultation Question 28: We seek consultees’ views on whether there is any need for electronic trade documents to be capable of being
issued in sets.

We seek consultees’ views on whether there is any need for electronic trade documents to be capable of being issued in sets.:

Consultation Question 29: We provisionally propose that no further provision is required in legislation to address the following in respect of
electronic trade documents:

We provisionally propose that no further provision is required in legislation to address the following in respect of electronic trade documents: (1) timing
of delivery; (2) timing of transfer; (3) rejection; and (4) amendment. Do consultees agree?:

Consultation Question 30: We seek consultees’ views on how amendment or rectification of an electronic trade document is achieved under
existing systems and those in development.

We seek consultees’ views on how amendment or rectification of an electronic trade document is achieved under existing systems and those in
development.:

Issue another document that states that it annuls the one that came before it and why.

Consultation Question 31: We seek consultees’ views on whether the phrase “so far as practicable” should be included in clause 2(2)(c).

Not Answered

If yes, please give examples where such a qualification would be required.:

Consultation Question 32: We seek consultees’ views on what security interests are typically taken over trade documents at the moment.
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We seek consultees’ views on what security interests are typically taken over trade documents at the moment.:

Consultation Question 33: We provisionally propose that an electronic trade document should be capable of being the subject of possessory
concepts including bailment, conversion, pledges, and liens, and that this should be provided for in legislation. Do consultees?

Please give reasons for your answer::

Consultation Question 34: We provisionally propose that existing rules and practices can accommodate the discharge, surrender or
accomplishment of electronic trade documents, and that no specific legislative provision is needed. Do consultees agree?

Not Answered

Please give reasons for your answer::

Consultation Question 35: We provisionally propose that provision should be made to allow for a change of medium for trade documents
from electronic to paper, or from paper to electronic. Do consultees agree?

Not Answered

Please give reasons for your answer::

Consultation Question 36: We seek consultees’ views on whether the draft Bill should contain a requirement that the issuer of a trade
document must allow the person in possession to change the document’s medium.

Not Answered

Please give reasons for your answer::

Consultation Question 37: We seek consultees’ views on whether the electronic trade documents that satisfy the requirements of our draft Bill
will also satisfy the requirements of the MLETR.

Not Answered

To the extent that consultees consider our provisional proposals to be incompatible with the MLETR or other international approaches, please explain
this and the consequences to which it could give rise.:

Consultation Question 38: We provisionally propose that the Law Commission should consider the private international law aspects of digital
assets, including electronic trade documents, as part of a separate project. Do consultees agree?

Not Answered

Please give reasons for your answer::

Consultation Question 39: We provisionally propose that the word “issue” describes the process by which a trade document (where relevant)
becomes a document of title. Do consultees agree?

Not Answered

Please give reasons for your answer::

Consultation Question 40: We provisionally propose that the change of medium of a trade document issued before the Act comes into force
should not be permitted. Do consultees agree?

Not Answered

Please give reasons for your answer::

Consultation Question 41: We provisionally propose that our proposals do not create any additional risk that documents which are not
intended to be documentary intangibles will become so by virtue of the draft Bill. Do consultees agree?

Not Answered

Please give reasons for your answer::

Chapter 7: Assessing the impact of reform

Consultation Question 42: We seek consultees’ views on what, in their experience, is the average number of paper documents required in a
single trade transaction, compared to our current assumption of 40.

Please expand on your answer:
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Consultation Question 43: We seek consultees' views on whether our estimate of the global total number of paper trade documents used in
container shipping is accurate.

Please expand on your answer:

Consultation Question 44: We seek consultees’ views on whether the average number of documents required in a trade transaction varies
between sectors. If so, please give details.

Not Answered

Please expand on your answer:

Consultation Question 45: We seek consultees’ views, if they are able to give an estimate, on the percentage of trade and shipping
documentation which is under the law of England and Wales.

Please expand on your answer:

Consultation Question 46: We seek consultees' views on how quickly the industry would move to electronic trade documents if these
provisional proposals came into force in 2022.

Please expand on your answer:

Please expand on your answer:

Consultation Question 47: We seek consultees’ views on how much money, or what percentage of the cost of a transaction, do consultees
estimate could be saved per transaction by transitioning to electronic documents.

Please expand on your answer:

Consultation Question 48: We seek consultees’ views on the efficiency gains of a transition to electronic trade documents. Please provide
evidence or data if possible.

Please expand on your answer:

Consultation Question 49: We provisionally propose that electronic trade documents will reduce the risk of fraud compared to paper trade
documents. Do consultees agree?

Other

Please expand on your answer:

Depends on the technology.

With the hacking scandals around the world, and such, digital is clearly the technology that is more vulnerable to fraud, violation, theft, falsification, etc.

However, apparently, that is not the case for blockchain technology.

Consultation Question 50: We provisionally propose that electronic trade documents will enhance the transparency of supply chains. Do
consultees agree? Please provide examples or evidence if possible.

Yes

Please expand on your answer:

Potential for tracing country origin, share of components by country, ... the possibilities are vast.

I care about tracing ILUC in biofuels, GMO, NGT and US chlorinated chicken.

Consultation Question 51: We provisionally propose that there will be environmental benefits from a transition to electronic trade documents.
Do consultees agree? Please provide examples or data if possible.

Not Answered

Please expand on your answer:

Consultation Question 52: We seek consultees' views on what impact is foreseen for ultimate end-users of goods. Please provide quantitative
evidence if possible.

Please expand on your answer:
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Consultation Question 53: We seek consultees’ views on if there are any potential positive impacts of our proposals that have not been
identified above.

Not Answered

Please expand on your answer:

Consultation Question 54: We seek consultees’ views on whether it is anticipated that transition costs will be a brake on the uptake of
electronic trade documents.

Not Answered

Please expand on your answer:

Consultation Question 55: We seek consultees’ views on factors that may affect the willingness of financers of trade transactions to adopt
electronic trade documents.

Please expand on your answer:

Consultation Question 56: We seek consultees' views on the average energy consumption per transaction for proposed electronic trade
document platforms.

Please expand on your answer:

Consultation Question 57: We seek consultees’ views on how the energy consumption of DLT can be minimised.

Please expand on your answer:

Consultation Question 58: We seek consultees’ views on whether there are any other potential negative impacts of our proposals that have
not been identified above.

Not Answered

Please expand on your answer:
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Law Society of England and Wales response to the Law Commission’s Call for Evidence on digital 
assets and Consultation on electronic trade documents, 30 July 2021 
 
 

DIGITAL ASSETS – ELECTRONIC TRADE DOCUMENTS: CONSULTATION PAPER 

 

Our Response 

 

25. We recognise that the consultation paper focuses on areas of international trade finance.  

This is a highly technical area, and accordingly we recognise that there are inevitably going 

to be a number of technical legal issues that require attention.  We do not believe these to 

be insurmountable but rather require input from relevant trade and international 

associations and trade actors.  We have focussed our comments on some high-level 

concerns relating to the legal framework and we look forward to commenting further on 

the detail of the Law Commission’s recommendations in this area in due course. 

 

26. We note that the Consultation does not refer to the extent of litigation/commercial disputes 

in relation to paper trade documents.  We would assume that where such disputes arise, 

the analysis will often focus on the form, nature and function of the documents.  

Accordingly, s.1(3)(b) of the draft bill is crucial to the success of the proposed law reform 

(noting that the change from paper to electronic form, effectively acknowledged in section 

s.1(3)(a), is the fundamental aspect of the proposed changes). 

 

27. The Society commends the simplicity of the draft Bill in seeking to allow for electronic trade 

documents to have the same effect as paper form trade documents. 

 

28. We note the work and experience of the Government of Singapore in facilitating the use 

of electronic trade documents.  In particular, we recognise the challenges they have faced 

in respect of: 

 

a. Lack of marketing and promotion in respect of their digitalisation efforts 

 

b. Difficulties overcoming the traditional mindset that hard copy documents are more 

reliable 

 

c. The absence of a conducive ecosystem in that the remaining parts of the trade 

process are yet to adapt digitalisation and therefore there are greater costs for 

electronic documentation.   

 

29. Based on this experience, we hope that the government will recognise the need for 

marketing and promotional activities in considering the reform of this area.  The Law 

Society suggests that the following key benefits of electronic trade documents are actively 

detailed, in addition to the specific changes to the legal framework through the proposed 

Bill: 

 

a. Faster transmission – electronic trade documents will reduce the lead time for hard 

copy documents to be sent to the respective parties.  It will overcome delays from 

difficulty in obtaining wet ink signatures through the physical unavailability of 

signatories;  
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Law Society of England and Wales response to the Law Commission’s Call for Evidence on digital 
assets and Consultation on electronic trade documents, 30 July 2021 
 
 

b. Increased accuracy – with the information on trade documentation becoming 

electronic, there is less need for manual and error prone review and extraction of 

key information from paper documents, which would now be in a native data-

friendly  form; 

 

c. Reduced risk of fraud and forgery – technology will enable greater controls to 

prevent forgery (which is always a risk on paper-based documents); and, 

 

d. Easier storage and retrieval – digital documents can be stored and located more 

easily than their paper counterparts. 

 

 

30. The Law Society offers advice and support to its members in adapting to new technologies 

in the provision of legal services and overcoming reluctance towards new ways of working 

where that exists.  We also emphasise the importance of engagement with trade bodies 

in delivering the marketing and promotional activities needed in order for the changes to 

the legal framework to successfully provide the business and efficiency savings they ought 

to. 
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Introduction 

The Law Society of Scotland is the professional body for over 12,000 Scottish solicitors.   

We are a regulator that sets and enforces standards for the solicitor profession which helps people in need 

and supports business in Scotland, the UK and overseas. We support solicitors and drive change to ensure 

Scotland has a strong, successful and diverse legal profession. We represent our members and wider society 

when speaking out on human rights and the rule of law. We also seek to influence changes to legislation and 

the operation of our justice system as part of our work towards a fairer and more just society. 

Our Banking, Company and Insolvency Law Sub-committee welcomes the opportunity to respond to the Law 

Commission’s consultation on Electronic Trade Documents.1 The response to this consultation has been 

undertaken by those with finance backgrounds rather than those active in international trade, and our 

comments should be considered accordingly. We have the following comments to put forward for 

consideration. 

 

General remarks 

We note that the consultation addresses potential changes to the law of England and Wales. However, many 

international contracts are written, and therefore many international transactions take place, under English law 

and Scottish solicitors may undertake work on behalf of clients in this area. In addition, for the purposes of 

public international law, including trade law, it is the UK as a whole which is party to the relevant agreements. 

It is important that international commerce functions smoothly across all parts of the UK and that any areas 

where private law instruments may cross over with public legal or regulatory frameworks, do not cause 

confusion for both domestic and overseas stakeholders. 

The laws of possession between England and Scotland are not identical. However, substantial amounts of the 

law of possession of corporeal moveables (the Scots law equivalent of tangible property) are the same as 

under English law. Care should be taken to ensure that electronic trade documents do not become deemed to 

be incorporeal moveables (the Scots law equivalent of intangible property), as Scots law dramatically diverges 

from English law on this topic – in particular, transfer of an incorporeal moveable does not occur until and 

unless the underlying debtor is notified of the transfer (the assignation is intimated to them). It should be 

noted, though, that Scots courts have held that Bills of Lading and negotiable instruments (such as Bills of 

Exchange) can be pledged as well under Scots law. 

 

 

1 https://www.lawcom.gov.uk/project/electronic-trade-documents/#electronic-trade-documents-consultation-paper   
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Response to questions 

Question 1. We invite consultees’ views on the advantages and disadvantages associated with using 

private contractual frameworks to facilitate the use of electronic trade documents, compared with 

using electronic documents recognised in law as being equivalent to paper documents. Paragraph 

2.44 

Broadly we welcome the introduction of a specific framework to facilitate electronic trade documents and 

address operational issues specific to those documents being constituted electronically. We note that the 

place of electronic signatures within this framework may need to be examined and will depend on which 

contractual framework is being applied. We note that this issue does not arise in a Scots law context as the 

instruments listed do not need to be formal writings in the same sense. 

Question 2. We provisionally propose that our reforms cover only the following categories of 

document: 

(1) bills of exchange; 

(2) promissory notes; 

(3) bills of lading; 

(4) ship’s delivery orders; 

(5) warehouse receipts; 

(6) marine insurance policies; and 

(7) cargo insurance certificates. 

Do consultees agree? If not, we invite consultees to suggest categories of document that should be 

added to or removed from this list, and to explain why. Paragraph 3.85 

Broadly speaking, we agree with the proposed list of documents.  

Question 3. We provisionally propose that sea waybills and air waybills need not and should not be 

included. Do consultees agree? Paragraph 3.86 

We are content with the proposal to exclude sea and air waybills. 

Question 4. We provisionally propose that bearer bonds and other documents of title including 

banker’s drafts, certificates of deposit payable to bearer, bearer scrip certificates exchangeable for 

shares, mate’s receipts, traveller’s cheques, and dividend warrants need not and should not be 

included. Do consultees agree? Paragraph 3.87 

We agree as long as the intention is confined to facilitating international trade of goods. However, if the 

intention is to address transferability of debt and negotiable instruments more broadly, then it is not clear why 

they would be excluded. Given that the focus of the consultation is international trade rather than financial 

instruments, we consider that the proposed approach probably makes sense. 
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Question 5. We provisionally propose that the Secretary of State should have the power to add, 

remove, or amend an entry in the list of documents described in Consultation Question 1 by 

regulations made by statutory instrument. Do consultees agree? Paragraph 3.88 

We agree that it would be helpful for the Secretary of State to have the power but, as the intention is for the list 

of documents to be quite narrow, any additions should be limited to ensure that it can only be exercised in 

order to align with market practice for the purposes of trade. In addition, the Secretary of State should be 

required to consult on proposed changes under these regulations.  

Question 6. We provisionally propose that the group of documents covered by our proposed reforms 

should be referred to as “trade documents” in the draft Bill. Do consultees agree? 

Given the scope of the Bill, we think that this is appropriate so long as it is clear that this definition is specific to 

the Bill. For example, we would want to avoid a situation whereby an international trade bill used such 

terminology accidentally. If the intention is for the definition to be used more widely, then a narrower definition 

may be helpful. 

If not, what alternative label would consultees propose, and why? Paragraph 3.94  

If the intention is for this definition to have wider use, then something along the lines of “private trade 

documents” should suffice to differentiate from any international/public law references. 

Question 7. We provisionally propose that each individual trade document in the draft Bill need not 

and should not be defined. Do consultees agree? If not, please give reasons. Paragraph 3.96 

We consider that individual documents are sufficiently defined elsewhere. 

Question 8. We provisionally propose to include ship’s delivery orders and warehouse receipts in our 

list of trade documents, without an express restriction to those that have been made out to order. Do 

consultees consider that this will cause problems? Please explain why. Paragraph 3.99 

We agree with this approach, but it will be necessary to ensure that staying silent does not accidentally 

change the law on this issue. 

Question 9. We provisionally propose that bare legal rights should be excluded from the scope of our 

proposals for the possession of electronic trade documents. Do consultees agree? Paragraph 5.58 

Excluding bare legal rights seems sensible. 

Question 10. We provisionally propose that, in order for an electronic trade document to be capable of 

possession, the nature of the document must not support concurrent control by multiple parties at 

one time. Do consultees agree? Paragraph 5.72 

We consider that there are opportunities for narrow forms of law reform (i.e. to enable current trade practice to 

be effected using novel technology) and wide forms (i.e. to improve the legal framework applicable to both 
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traditional “paper” and new “electronic” trade documents). We note that the Commission proposes a narrow 

reform. However, if the Commission were considering a more fundamental, wide reform then we consider 

there would be a benefit in having the ability to note real rights in security in addition to ownership. 

Question 11. We provisionally propose that “control” should be defined as the ability (as a matter of 

fact) to: 

(1) use; and 

(2) transfer or otherwise dispose of an electronic trade document. 

Do consultees agree? Paragraph 5.90 

Control is used in a number of different legal tests (such as to ascertain whether a charge is a fixed charge or 

a floating charge). We consider that it may be worthwhile delineating the use of the “control” in this sense and 

“control” as it applies elsewhere.  

Question 12. We provisionally propose that, in order for an electronic trade document to be capable of 

possession, “the system” on which the document is held must ensure that no more than one person 

can control the document at any one time. Do consultees agree? Paragraph 5.95 

See comments above regarding the importance of a mechanism for noting real rights in security. 

Question 13. We invite consultees’ views on whether there could be a situation in which multiple 

parties could have equal claim to “possession” of an electronic trade document in such a way that 

they would not be “one person” for the purposes of the law. Paragraph 5.96 

Subject to comments above, we agree. 

Question 14. We provisionally propose that, in order for an electronic document to be capable of 

possession, transfer of the document must transfer control of the document to the transferee, and the 

transferor must lose control of it as a consequence. Do consultees agree? Paragraph 5.103 

Subject to comments above, we agree. 

Question 15. We invite consultees’ views on how existing systems, or those in development, ensure 

that the transferor of an electronic document can no longer control the document after it is 

transferred. Paragraph 5.104 

As legal experts, we leave it to more direct active market participants to comment on existing systems. 

Question 16. We invite consultees’ views on whether the ability to retain a copy of an electronic trade 

document after transfer or other disposal of the electronic trade document could lead to problems in 

practice. Paragraph 5.109 

There are practical questions in terms of how the document is to be constituted (see comments on defining 

“electronic documents above”). Consideration is also needed as to how a document would be dematerialised. 
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Question 17. We invite consultees’ views on whether the possessibility of electronic trade documents 

should depend on any other factors or criteria. If so, please explain the reasons for your additional 

criteria. Paragraph 5.111 

We have no suggested additions. 

Question 18. We provisionally propose that: 

(1) the person who is able to control an electronic trade document is the person in possession of it; 

and 

(2) possession of an electronic trade document is transferred from one person to another when the 

transferee gains control of that electronic trade document. 

Do consultees agree? If not, please explain why not. Paragraph 5.115 

The proposed definition appears to be circular. 

Question 19. We provisionally propose that there is no need to make explicit in legislation that the 

requirement of intention to possess applies to electronic trade documents. Do consultees agree? 

Paragraph 5.129 

We consider that in the context of a centralised dematerialised programme intention is not necessary.  

Question 20. We invite consultees’ views on what circumstances there could be a debate about which 

of one or more parties is in possession of an electronic trade document held on a system of the type 

envisaged by our proposals. Paragraph 5.130 

We consider that a real right in security or real mortgage under English law could potentially theoretically 

create such a risk (subject to delineation between definitions of control as noted above). 

Question 21. We provisionally propose that electronic trade documents should not be subject to an 

explicit statutory requirement for integrity. Do consultees agree? Paragraph 6.13 

As a matter of the domestic law of Scotland, we would agree. Whether the absence of that requirement makes 

international acceptance more difficult may be another matter. 

Question 22. We provisionally propose not to impose an express statutory reliability requirement. Do 

consultees agree? Please give reasons.  

Agreed. The domestic law should be capable of addressing issues of “reliability”.   

If consultees disagree: 

(1) When should a party be required to prove that their electronic document is reliable? 

(2) Do consultees think our proposals should include an accreditation process? 

If so, in what form? Paragraph 6.28 

Not applicable.  
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Question 23. We provisionally propose that there should be a statutory requirement that electronic 

trade documents must contain the same information as would be required to be contained in a paper 

equivalent. Do consultees agree? Paragraph 6.33 

Yes. 

Question 24. We do not consider there to be a need to introduce an express statutory provision on 

writing in electronic trade documents, because the law already considers electronic displays to be 

capable of constituting “writing”. Do consultees agree? Please give reasons. Paragraph 6.43 

Yes. 

Question 25. We do not consider there to be a need to introduce an express statutory provision on 

signing electronic trade documents. Do consultees agree? Please give reasons. Paragraph 6.49 

Yes. 

Question 26. We do not consider there to be a need to introduce an express statutory provision on the 

accessibility of information contained in electronic documents. Do consultees agree? Please give 

reasons. Paragraph 6.53 

The person purporting to control a document should be able to access it. It may be that some parts of a 

document should be public so that they can function as evidence, whereas others might remain confidential. 

Question 27. We provisionally propose that legislation should explicitly allow for indorsement of 

electronic documents. Do consultees agree? Please give reasons. Paragraph 6.60 

We query whether this is necessary in a system that allows for free transfer, especially if the effect of 

indorsement can be achieved by a less circuitous route through new technology. 

Question 28. We seek consultees’ views on whether there is any need for electronic trade documents 

to be capable of being issued in sets. Paragraph 6.62 

As stated in the consultation, so long as changes in the law permit the issue in sets (or do not prohibit it), then 

this should be fine. 

Question 29. We provisionally propose that no further provision is required in legislation to address 

the following in respect of electronic trade documents: 

(1) timing of delivery; 

(2) timing of transfer; 

(3) rejection; and 

(4) amendment. 

Do consultees agree? Paragraph 6.75 

212



 

 Page 8 

We think that there may be some areas that need to be clarified – for example, the timing of delivery and 

transfer will be dependent on the platform used, and it would be best to expressly state when both occur (i.e. 

when processed in the relevant platform). 

Question 30. We seek consultees’ views on how amendment or rectification of an electronic trade 

document is achieved under existing systems and those in development. Paragraph 6.76 

We have no view on this issue. 

Question 31. We seek consultees’ views on whether the phrase “so far as practicable” should be 

included in clause 2(2)(c). If yes, please give examples where such a qualification would be required. 

Paragraph 6.80 

We agree with its deletion – it would cause uncertainty as to which elements were applicable at which times. 

Deleting the phrase resolves this issue. 

Question 32. We seek consultees’ views on what security interests are typically taken over trade 

documents at the moment. Paragraph 6.102 

Under Scots law, when they embody a physical asset they are typically pledged (and there is controversy 

about whether such a pledge is a true pledge or an outright transfer), a negotiable instrument and certain 

warrants may be endorsed and certain other rights may be assigned and all (and any assets they represent) 

may be subject to floating charges. 

Question 33. We provisionally propose that an electronic trade document should be capable of being 

the subject of possessory concepts including bailment, conversion, pledges, and liens, and that this 

should be provided for in legislation. Do consultees agree? Paragraph 6.110 

Yes, although the differences in Scottish concepts should be borne in mind. 

Question 34. We provisionally propose that existing rules and practices can accommodate the 

discharge, surrender or accomplishment of electronic trade documents, and that no specific 

legislative provision is needed. Do consultees agree? Paragraph 6.114 

Their electronic nature is likely to require clarification in the application to electronic processes of current 

physical processes. 

Question 35. We provisionally propose that provision should be made to allow for a change of medium 

for trade documents from electronic to paper, or from paper to electronic. Do consultees agree? 

Paragraph 6.125 

Yes, although the complexity of rules required to preserve the integrity and consistency of electronic and 

paper systems will require significant attention by platforms. 
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Question 36. We seek consultees’ views on whether the draft Bill should contain a requirement that 

the issuer of a trade document must allow the person in possession to change the document’s 

medium. Paragraph 6.128 

See response to Question 35, in addition to which the issuer will have interests to protect in relation to 

systems used. 

Question 37. We seek consultees’ views on whether the electronic trade documents that satisfy the 

requirements of our draft Bill will also satisfy the requirements of the MLETR. To the extent that 

consultees consider our provisional proposals to be incompatible with the MLETR or other 

international approaches, please explain this and the consequences to which it could give rise. 

Paragraph 6.136 

We do not believe there to be any incompatibility. 

Question 38. We provisionally propose that the Law Commission should consider the private 

international law aspects of digital assets, including electronic trade documents, as part of a separate 

project. Do consultees agree? Paragraph 6.148 

We recognise the practical issues in trying to address these issues now but uncertainties on the issues 

especially those identify in paragraph 6.143 may undo some of the certainties which the Law Commission 

seeks to achieve. 

Question 39. We provisionally propose that the word “issue” describes the process by which a trade 

document (where relevant) becomes a document of title. Do consultees agree? 

Agreed.  

Question 40. We provisionally propose that the change of medium of a trade document issued before 

the Act comes into force should not be permitted. Do consultees agree? Paragraph 6.165 

Agreed.  

Question 41. We provisionally propose that our proposals do not create any additional risk that 

documents which are not intended to be documentary intangibles will become so by virtue of the draft 

Bill. Do consultees agree? Paragraph 6.175 

Is it possible to put the matter further beyond doubt by an amendment to the Bill? 

Question 42. We seek consultees’ views on what, in their experience, is the average number of paper 

documents required in a single trade transaction, compared to our current assumption of 40. 

Paragraph 7.19 

No comment. 
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Question 43. We seek consultees’ views on whether our estimate of the global total number of paper 

trade documents used in container shipping is accurate. Paragraph 7.20 

No comment. 

Question 44. We seek consultees’ views on whether the average number of documents required in a 

trade transaction varies between sectors. If so, please give details. Paragraph 7.21 

No comment. 

Question 45. We seek consultees’ views, if they are able to give an estimate, on the percentage of 

trade and shipping documentation which is under the law of England and Wales. Paragraph 7.23 

No comment. 

Question 46. We seek consultees’ views on how quickly the industry would move to electronic trade 

documents if these provisional proposals came into force in 2022. If possible, we request that 

consultees say what percentage of documentation might be issued and used in electronic form: (1) by 

2030; and (2) by 2050. Paragraph 7.28 

No comment. 

Question 47. We seek consultees’ views on how much money, or what percentage of the cost of a 

transaction, do consultees estimate could be saved per transaction by transitioning to electronic 

documents. Paragraph 7.37 

No comment. 

Question 48. We seek consultees’ views on the efficiency gains of a transition to electronic trade 

documents. Please provide evidence or data if possible. Paragraph 7.48 

No comment. 

Question 49. We provisionally propose that electronic trade documents will reduce the risk of fraud 

compared to paper trade documents. Do consultees agree? Paragraph 7.53 

No comment. 

Question 50. We provisionally propose that electronic trade documents will enhance the transparency 

of supply chains. Do consultees agree? Please provide examples or evidence if possible. Paragraph 

7.57 

No comment. 
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Question 51. We provisionally propose that there will be environmental benefits from a transition to 

electronic trade documents. Do consultees agree? Please provide examples or data if possible. 

Paragraph 7.61 

No comment. 

Question 52. We seek consultees’ views on what impact is foreseen for ultimate end-users of goods. 

Please provide quantitative evidence if possible. Paragraph 7.65 

No comment. 

Question 53. We seek consultees’ views on if there are any potential positive impacts of our proposals 

that have not been identified above. Paragraph 7.66 

No comment. 

Question 54. We seek consultees’ views on whether it is anticipated that transition costs will be a 

brake on the uptake of electronic trade documents. Paragraph 7.72 

No comment. 

Question 55. We seek consultees’ views on factors that may affect the willingness of financers of 

trade transactions to adopt electronic trade documents. Paragraph 7.78 

No comment. 

Question 56. We seek consultees’ views on the average energy consumption per transaction for 

proposed electronic trade document platforms. Paragraph 7.84 

No comment. 

Question 57. We seek consultees’ views on how the energy consumption of DLT can be minimised. 

Paragraph 7.85 

No comment. 

Question 58. We seek consultees’ views on whether there are any other potential negative impacts of 

our proposals that have not been identified above. Paragraph 7.86 

No comment. 
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Response ID ANON-MM96-R4AV-6

Submitted to Law Commission consultation on electronic trade documents
Submitted on 2021-07-30 09:49:32

About you

What is your name?

Name:

What is the name of your organisation?

Enter the name of your organisation:

Legal Innovation Limited (this is my consulting business through which I am using my 30+ years of experience as an English law finance/financial
markets/financial markets infrastructure lawyer to develop solutions for legal/business problems in international trade finance)

Are you responding to this consultation in a personal capacity or on behalf of your organisation?

Response on behalf of organisation

If other, please state::

What is your email address?

Email:

What is your telephone number?

Telephone number:

If you want the information that you provide in response to this consultation to be treated as confidential, please explain to us why you regard
the information as confidential. As explained in our privacy notice, we will take full account of your explanation but cannot give an assurance
that confidentiality can be maintained in all circumstances.

If you want the information that you provide in response to this consultation to be treated as confidential, please explain to us why you regard the
information as confidential. As explained in our privacy notice, we will take full account of your explanation but cannot give an assurance that
confidentiality can be maintained in all circumstances. :

I don't mind this information being used by members of the Law Commission nor in being publicly available .

However, I would not want my submission to be shared privately with other interested parties (like trade associations, law firms or other consultants or
those developing trade finance systems) unless I can also see all the submissions by others.

I believe that I have some relevant knowledge and would be happy to meet with the Law Commission to discuss how I can be of assistance as this project
develops.

Chapter 2: The nature of the problem

Consultation Question 1: We invite consultees’ views on the advantages and disadvantages associated with using private contractual
frameworks to facilitate the use of electronic trade documents, compared with using electronic documents recognised in law as being
equivalent to paper documents.

Please share your views below::

Private contractual frameworks are about more than the technical issues over when and how does title transfer to a digital asset, by possession, control 
or otherwise. 
 
Even with changes in the law, private contractual frameworks will be needed to provide the comprehensive "market infrastructure" within which global 
trade - and importantly the financing side of global trade - occurs. 
 
Investors (whether banks or or non-banks) in trade finance prefer to use familiar market infrastructure to hold and manage their investments. Not 
everyone wants to sign up directly to be a participant in every system that may be used to digitise trade instruments so they rely on custodian banks and 
the like providing intermediary functions to hold the variety of instruments in which they may invest and to provide consolidated reporting of positions 
etc.
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Issues like the ability to conduct delivery versus payment (DVP) and delivery free of payment transfers that are equally effective, default rules if a market
participant defaults, rules for dealing with failed trades or errors or market abuse, all need to be dealt with to create a properly functioning market for
any new class of digital asset.

Chapter 3: The law and practice of trade documents

Consultation Question 2:

Yes

Please expand on your answer:

The inclusion of bills of exchange and promissory notes of course brings into scope things that are commercially very much like bonds, commercial paper
or other tradeable debt obligations.

Given that open account trade is growing much faster than other types of global trade, it will be highly beneficial to entities who currently face
legal/regulatory or tax problems in accessing trade finance from selling their contractual receivables, if those entities could instead sell their rights to a bill
of exchange or a promissory note in a legally straightforward way, ideally via a "system" that operates in a major financial centre.

I can understand a desire to focus on "trade documents" where laws merchant have over many centuries created concepts like a holder in due course
taking free of title defects, but if we are really to move towards an active market for digitised trade instruments, it feels odd to preserve two slightly
different ways for investors in bills of exchange/promissory notes to obtain title free of defects - (1) possession and holder in due course for bills of
exchange/promissory notes as compared with (2) negotiability/settlement finality within recognised clearing or settlement systems for bonds/commercial
paper that investors should regard as economically identical.

My preference would be to ensure that digital trade instruments become clearly negotiable instruments that settle (with settlement finality etc) in
recognised clearing/settlement systems. I explain this further below.

I must also add that I think we should take this opportunity to amend the definition of bill of exchange and promissory note in the Bills of Exchange Act so
to make clear that something does not a cease to be a "sum certain" by reason of the payment obligation being capable of being increased (eg due to a
gross up for any tax withheld) or being decreased (eg due to rights of set-off or other rights to reduce the amount payable) so long as such rights are set
out in the terms of the instrument.

Its not obvious to me that the concept of a "sum certain" has any relevance in the modern age, particularly in the context of trade finance related
instruments (where buyers traditionally expect the right to reduce payment (if the goods are defective, for example).

The "sum certain" issue is one reason I suspect why few buyers are willing to issue promissory notes to document contractual payment obligations that
contain set-off or liquidated damages clauses.

Consultation Question 3: We provisionally propose that sea waybills and air waybills need not and should not be included. Do consultees
agree?

Other

Please expand on your answer:

No relevant experience to have a view on this.

Consultation Question 4: We provisionally propose that bearer bonds and other documents of title including banker's drafts, certificates of
deposit payable to bearer, bearer scrip certificates exchangeable for shares, mate's receipts, traveller's cheques, and dividend warrants need
not and should not be included. Do consultees agree?

No

Please expand on your answer:

If we are going to lead the world in terms of providing the legal framework for digital international trade, then we should also seek to lead the world in 
issues arising from financing against all traditionally paper (now often dematerialised) assets that can be better and more efficiently dealt with as digital 
assets within a regulated system context. 
 
We have an interesting opportunity to clarify once and for all how English law deals with concepts of "possession" and "control" and how it can allow 
possessory ownership of and security over intangibles. 
 
Remember that in financial markets, title transfer collateral arrangements are a very common way of dealing with some of the legal/practical problems in 
taking a perfected security interests. 
 
Title transfer collateral relies on there being a "true sale" - ie a transfer that cannot be set aside in insolvency - and so there is always a lot of overlap 
between transfers of "possession" or "control" for permanent title purposes and transfers of "possession" or "control" as a means of creating a security 
interest for a period of time with a re-transfer of an equivalent asset on redemption of the security.
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It would be greatly beneficial to the UK if English law/UK based collateral arrangements could allow a simple concept of taking "control" over all digital
assets (and not just "trade documents") and so to facilitate all sorts of collateral arrangement - whether title transfer, charge or possessory pledge based.

Consultation Question 5: We provisionally propose that the Secretary of State should have the power to add, remove, or amend an entry in
the list of documents described in Consultation Question 1 by regulations made by statutory instrument. Do consultees agree?

Yes

Please expand on your answer:

Inevitably, market practice and expectations change over time so there needs to be an easy means to adapt the law in the future.

Consultation Question 6: We provisionally propose that the group of documents covered by our proposed reforms should be referred to as
"trade documents" in the draft Bill. Do consultees agree? If not, what alternative label would consultees propose, and why?

No

Please expand on your answer:

I would leave it as a concept of "document" that can be amended by the SoS, which flows into a concept of "electronic document".

It seems slightly odd to define for example all bills of exchange or promissory notes as "trade documents", when many such instruments may in fact have
nothing to do with a transaction that would be generally be regarded as a form of B2B trade (which this consultation assumes is the base case).

It would be unhelpful if there was some doubt that a bill of exchange or promissory note that was not "trade related" in some views that the meaning of
that phase, fell within the new law or not.

Consultation Question 7: We provisionally propose that each individual trade document in the draft Bill need not and should not be defined.
Do consultees agree? If not, please give reasons.

Yes

Please expand on your answer:

The exact nature and terms of these documents may evolve over time - there is of course very little difference between a promissory note and something
know as a bond or commercial paper, so it would be unhelpful to seek to define these documents by reference to some current or perceived "trade
related" concept that restricts innovation over time.

Consultation Question 8: We provisionally propose to include ship’s delivery orders and warehouse receipts in our list of trade documents,
without an express restriction to those that have been made out to order. Do consultees consider that this will cause problems? Please
explain why.

No

Please expand on your answer:

So long as they are deposited into a recognised/regulated system that recognises only one entity as being in "control" I am not clear why it would matter
how they are made out.

Chapter 5: Possessing electronic trade documents

Consultation Question 9: We provisionally propose that bare legal rights should be excluded from the scope of our proposals for the
possession of electronic trade documents. Do consultees agree?

No

Please expand on your answer:

To clarify, I wonder if we want to make it clear that all bare legal rights documented in the form of negotiable instruments are included - ie to make it clear 
that it is in English law possible to create a form of possessory security over an intangible such as a bond held in a bond clearing system. 
 
In my experience, there could be material benefits to the UK economy if English law became the most flexible and modern law for creating collateral over 
a wide range of financial instruments in a manner that reflects up to date ways in which such instruments are held in dematerialised form in clearing 
systems. 
 
In reality, there is very little difference commercially between a bond held in a bond clearing system and a trade related promissory note held in some 
new "reliable" system for digitising that asset. 
 
My examples below of 90 day commercial paper versus a 90 day contractual receivable (documented as a promissory note) show that there is
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economically no difference in the assets.

Consultation Question 10: We provisionally propose that, in order for an electronic trade document to be capable of possession, the nature of
the document must not support concurrent control by multiple parties at one time. Do consultees agree?

Yes

Please expand on your answer:

This is where we need to be really careful. Control is one of those concepts that means different things to different people.

Good examples arise in the context of how financial markets have struggled with "control" in the context of fixed/floating charges and financial collateral
arrangements: for example, if someone has an unfettered right to substitute collateral or to withdraw excess collateral does the apparent financier in
"control", really have sufficient control?

Collateral holding structures often inevitably include some sort of custodian or trustee function where a collateral taker has some control and yet the
collateral provider also has some control (in the loosest sense of them being the client of the custodian, paying the charges and being entitled to their
assets back in certain situations).

As I will explain later we need a single concept of both "possession" and "control" that can only ever be one person (even if others may have contractual
rights against that person that under current law might be seen as giving those others some form of control).

Consultation Question 11:

No

Please expand on your answer:

From my 30 years experience as a finance lawyer dealing with title transfers (both sales of receivables and title transfer collateral - eg under an ISDA) and
with security interest based collateral arrangements, I would strongly recommend not using a definition that talk about an "ability" to do anything -
particularly in light of the chain of contractual arrangements that give different "abilities" to different people at different times.

We need one definition that focuses only on who from a technical perspective has the "functionality" to cause something to happen to the asset - ie we
need to exclude everyone who may have contractual rights giving them the right to cause someone else to do something.

I accept that there is some risk of fraud - i.e. someone obtaining the codes/access has good title and can pass good title to others - but I think that is a
lesser risk in practice than the problems inherent in it not being clear who has "control".

I think we also need to disapply any concept of intention to possess or control- and focus instead on who as a factual matter needs to do something on
the system to cause the relevant asset to move from one account to another.

A good analogy is with the bond market where bonds are often registered in the name of a nominee for a clearing system and that clearing system holds
interests in the bond for its account holders (usually large banks or trust companies) who then hold those bonds via a chain of custodian relationships
with the end holder (who thinks they "own" the bond) in reality not having any ability themselves to sell or do anything with that bond without a long
chain of intermediaries co-operating.

In that example, we would want the only person who could have "control" to be the direct account holder in the clearing system (who needs to input
codes/instructions before the clearing system will do anything).

We don't want anyone else in the chain above them to be said to have an "ability" to use or transfer the bond, just because they have some private
contractual rights to direct people in a chain of custody.

Consultation Question 12: We provisionally propose that, in order for an electronic trade document to be capable of possession, “the system”
on which the document is held must ensure that no more than one person can control the document at any one time. Do consultees agree?

Yes

Please expand on your answer:

See above - only one entity should ever have the ability to give transfer instructions into a system.

Consultation Question 13: We invite consultees’ views on whether there could be a situation in which multiple parties could have equal claim
to “possession” of an electronic trade document in such a way that they would not be “one person” for the purposes of the law.

No

Please expand on your answer:

The only sort of reliable system that could be recognised for these digital assets should have rules that prevent more than one person ever being able to 
have functional control rights over the same digital asset. 
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The system rules will also need some default rules to allow the system operator to divest the apparent person in possession of the asset so as to sell it to
cover liabilities owed to the system by that person that are not settled when due.

Consultation Question 14: We provisionally propose that, in order for an electronic document to be capable of possession, transfer of the
document must transfer control of the document to the transferee, and the transferor must lose control of it as a consequence. Do consultees
agree?

Yes

Please expand on your answer:

There must be a transfer of "control" in the strict legal sense of losing the ability to give direct instructions to the system - but that does not mean that the
first holder loses control in the wider sense of having rights to control indirectly the same asset.

So, for example, if I put bonds into a clearing system I lose control (in the sense that, unless I am a direct accountholder in the system, I cannot give
instructions to the system) but I then control a different asset (ie my direct contractual rights against my custodian).

Consultation Question 15: We invite consultees’ views on how existing systems, or those in development, ensure that the transferor of an
electronic document can no longer control the document after it is transferred.

Please expand on your answer:

This is all going to about the access key or other mode of giving instructions to the system as to how the asset or any cashflows on the asset can be dealt
with.

A system should only be acceptable for this purpose if it has a methodology to restrict instructions to a unique holder in relation to each asset.

Consultation Question 16: We invite consultees’ views on whether the ability to retain a copy of an electronic trade document after transfer or
other disposal of the electronic trade document could lead to problems in practice.

No

Please expand on your answer:

This should be fine, so long as the copy is not one that has any rights to give instructions to the system.

Consultation Question 17: We invite consultees’ views on whether the possessibility of electronic trade documents should depend on any
other factors or criteria. If so, please explain the reasons for your additional criteria.

No

Please expand on your answer:

As I said above, I think issues of intention to posses should be disapplied.

We need a single technical/functional based concept of control - if as a matter of fact you have the codes/instruction rights on an asset that are
recognised by the system then you "possess" it and you "control" it.

This is the case even if you don't own it beneficially or hold it free of separate contractual rights as to how you must deal with it or could be liable in law
for dishonestly depriving someone of possession or control of that same asset.

Consultation Question 18:

Yes

Please expand on your answer:

As explained, this is all about who controls the codes/instruction rights. There must be a point in time when (like DVP settlement) one person gains those 
rights and one person loses them. 
 
Ideally we need settlement finality on this (rather than the less clear notion of being a holder in due course, which creates less certainty over insolvency 
law challenges etc) - and it seems to me that there is no reason in principle why digital trade instruments being managed in a regulated system should 
not have the same benefits of settlement finality as other negotiable instruments held and traded as digital assets in similar systems. 
 
We need to get to a situation where, say, a Chinese supplier holding a 90 day maturity digital promissory note from Walmart can raise finance against that 
note at the same legal risk profile as they could if they owned 90 day maturity Walmart commercial paper (that they would likely hold via a chain of 
custodians with DVP settlement - and settlement finality- taking place in the US via DTCC). 
 
Both assets should, in credit terms, be identical 90 day obligations on Walmart and should trade for financing or sale terms at the same price. These 
reforms will have failed if we cannot, post-reform, say to a Chinese company that you can sell your 90 day digital trade promissory note in, say, a London 
based system without achieving the same DVP settlement finality transaction as you would from a sale of commercial paper.
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Many current participants in trade finance underestimate the hassle/cost of needing to "true sale" legal opinion or opinions on the tax or regulatory
implications of transferring a deferred payment obligation (probably because those costs are passed to the supplier seeking finance). 
 
In practice, this leads to lots of otherwise credit worthy trade receivables being excluded from financing. 
 
The end result of these reforms must be a methodology by which transfers of digital trade instruments in London under English law require zero
legal/tax/regulatory advice in relation to the jurisdiction of the supplier/seller of the digital asset. 
 
Bond and share trading would not exist in current scale if every time you bought something you needed to obtain opinions on your seller's laws/location
etc.

Consultation Question 19: We provisionally propose that there is no need to make explicit in legislation that the requirement of intention to
possess applies to electronic trade documents. Do consultees agree?

No

Please expand on your answer:

As explained above, I think we need to disapply any concept of intention to possess in relation to digital assets that will commonly end up being held in
chains of custodians/nominees etc who have no intention to possess (in a beneficial ownership context).

Consultation Question 20: We invite consultees’ views on what circumstances there could be a debate about which of one or more parties is in
possession of an electronic trade document held on a system of the type envisaged by our proposals.

Please expand on your answer:

This should only be capable of arising due to a system error or a failed trade (ie instructions were given to transfer DVP but the settlement did not in fact
occur in the same settlement cycle).

Some systems may have settlement cycles that assume payment is made and then reverse it within a short time period if settlement fails.

This may be inevitable given time zones for settlements in different currencies and which require actions in different time zones but the the issues should
be less acute in the lifecycle of low velocity assets such as digital trade instruments.

By low velocity, I mean that these assets may trade only once or twice in their whole lifecycle - unlike bonds or shares that can trade multiple times a day.

In fact, systems for trading digital trade instruments should probably resist any idea of using tech designed for high velocity instant and regular trading
and focus instead on settlement cycles/technology that bring certainty to DVP settlement with no need to reverse settlement fails.

From my perspective, in recent years there has been too much focus on what new technology can do in terms of making things quicker/easier to manage
for finance providers and not enough focus on what the use of any technology actually does to increase the volumes of assets that can be financed easily
and cheaply (by solving any of the legal/tax/regulatory issues that hold back the trade finance market, particularly on a cross-border basis).

Chapter 6: Using electronic trade documents

Consultation Question 21: We provisionally propose that electronic trade documents should not be subject to an explicit statutory
requirement for integrity. Do consultees agree?

Yes

Please give reasons for your answer::

Any integrity concept in relation to digital assets should come from those digital assets being held in regulated/recognised systems that have rules and
procedures to ensure that the digital assets reflect what people expect them to be and to ensure that there are clear processes in place to deal with
disputes, errors, defaults and how to get your assets out of the system if you need to or if the system is closing down.

Consultation Question 22: We provisionally propose not to impose an express statutory reliability requirement. Do consultees agree? Please
give reasons.

Yes

Please give reasons for your answer: :

Again, this flows from ensuring that only digital assets created in a recognised/regulated system should be entitled to the statutory benefits.

(1) When should a party be required to prove that their electronic document is reliable?:

I would suggest that like the existing regime for granting settlement finality protections to recognised/regulated systems, the benefits of this new regime 
on "control' should only be available to regulated systems that demonstrate system reliability and integrity and, crucially, have operational funding in
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place (as a form of regulatory capital) to ensure that the system can continue to operate and be reliable during a run-off of the system. 
 
One of the key regulatory concerns about putting investable assets into a "system" is that market resilience/integrity requires a plan for getting those
assets out of the system if the system fails (due to insolvency of the system or an orderly wind-down of the system if it does not become commercially
viable). 
 
There is no need to re-invent the wheel - the UK has a well established legal/regulatory regime for clearing and settlement systems that should adapt well
to any systems used to hold/trade digital trade instruments. 
 
We don't want people to be able to create uncapitalised and unregulated systems for holding digital trade instruments (such as bills of exchange or
promissory notes) that investors then buy, thinking that they are much like other debt obligations that trade and settle via regulated systems, only to find
out later that such new systems fail and investors lose money and say, why are these systems not regulated like other financial markets infrastructure in
the UK.

(2) Do consultees think our proposals should include an accreditation process? If so, in what form?:

See above - either you operate a regulated system to get the benefits of the new laws or you don't and you operate as an unregulated system under the
old law.

Consultation Question 23: We provisionally propose that there should be a statutory requirement that electronic trade documents must
contain the same information as would be required to be contained in a paper equivalent. Do consultees agree?

No

Please give reasons for your answer::

I am not sure that this matters - so long as all the information that a buyer/financier needs is included.

Consultation Question 24: We do not consider there to be a need to introduce an express statutory provision on writing in electronic trade
documents, because the law already considers electronic displays to be capable of constituting “writing”. Do consultees agree? Please give
reasons.

No

Please give reasons for your answer::

I see no harm - and also see potential benefits - in adding something to be absolutely clear on this.

Consultation Question 25: We do not consider there to be a need to introduce an express statutory provision on signing electronic trade
documents. Do consultees agree? Please give reasons.

Yes

Please give reasons for your answer::

Consultation Question 26: We do not consider there to be a need to introduce an express statutory provision on the accessibility of
information contained in electronic documents. Do consultees agree? Please give reasons.

Yes

Please give reasons for your answer::

This should be covered within the rules of regulated systems that allow direct participants in that system to obtain information.

Consultation Question 27: We provisionally propose that legislation should explicitly allow for indorsement of electronic documents. Do
consultees agree? Please give reasons.

Yes

Please give reasons for your answer::

But we need to be careful that someone cannot indorse something in a way that confuses the issue of who has possession or control - in other words, the
only valid indorsement is one properly instructed to the system and which has been noted on their records.

Consultation Question 28: We seek consultees’ views on whether there is any need for electronic trade documents to be capable of being
issued in sets.

We seek consultees’ views on whether there is any need for electronic trade documents to be capable of being issued in sets.:

Consultation Question 29: We provisionally propose that no further provision is required in legislation to address the following in respect of
electronic trade documents:
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We provisionally propose that no further provision is required in legislation to address the following in respect of electronic trade documents: (1) timing
of delivery; (2) timing of transfer; (3) rejection; and (4) amendment. Do consultees agree?:

These issues should be dealt with in the rules and procedures of recognised/regulated systems in which digital assets are created.

Consultation Question 30: We seek consultees’ views on how amendment or rectification of an electronic trade document is achieved under
existing systems and those in development.

We seek consultees’ views on how amendment or rectification of an electronic trade document is achieved under existing systems and those in
development.:

Clearing systems and clearing houses have dealt with issues over errors etc for decades and deal with it via rule books and processes for adjudication of
disputes.

Consultation Question 31: We seek consultees’ views on whether the phrase “so far as practicable” should be included in clause 2(2)(c).

No, it should not be included.

If yes, please give examples where such a qualification would be required.:

Consultation Question 32: We seek consultees’ views on what security interests are typically taken over trade documents at the moment.

We seek consultees’ views on what security interests are typically taken over trade documents at the moment.:

In my experience (focusing mostly on trade receivables), security is mostly taken by way of a "true sale" transfer of the trade receivable - so as to avoid
the difficulties with trying to take a perfected, first priority security interest over the rights to a payment under a contractual document.

This is why the practices used in financial collateral arrangements for decades are a good place to start for ideas/solutions.

There is no reason in principle why it should be harder to create title transfer security over a digital trade instrument that it is now to create title transfer
security over bonds held in clearing systems or cash under things like ISDA title transfer collateral arrangements.

Consultation Question 33: We provisionally propose that an electronic trade document should be capable of being the subject of possessory
concepts including bailment, conversion, pledges, and liens, and that this should be provided for in legislation. Do consultees?

Bailment, Pledge, Lien, Other possessory concepts

Please give reasons for your answer::

It should be possible to create any form of security interest that is appropriate for the jurisdiction of the collateral provider - ie the jurisdiction in which
the collateral arrangement is most likely to be challenged if the collateral provider becomes insolvent.

From an English law perspective, we need to get to a situation where the particular type of security arrangement being used does not make any
difference to the English law methods by which it is "perfected" via the collateral taker obtaining possession and control of the asset.

Consultation Question 34: We provisionally propose that existing rules and practices can accommodate the discharge, surrender or
accomplishment of electronic trade documents, and that no specific legislative provision is needed. Do consultees agree?

Yes

Please give reasons for your answer::

Yes, so long as we fix the concept of what is "control" as described above.

We need to ensure that financing arrangements for trade instruments can accomodate the same commercial flexibilities that collateral providers expect
when providing other financial instruments as collateral.

Just because, traditionally, a lot of trade finance was provided by banks to SMEs on take it or leave it terms (that gave the banks more powers over
collateral than strictly needed in a more balanced, negotiated collateral arrangement), we should not establish any system for digital trade instruments
that relies on collateral providers not having the same flexibility as is available in properly negotiated collateral arrangements that balance the interests of
the collateral provider and the collateral taker.

This is why a collateral provider will want to retain the ability to substitute collateral and to withdraw excess collateral without affecting any "control"
issues for the assets whilst they are functionally controlled by the collateral taker.

Consultation Question 35: We provisionally propose that provision should be made to allow for a change of medium for trade documents
from electronic to paper, or from paper to electronic. Do consultees agree?

Yes

Please give reasons for your answer::
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This is fine, so long as it clear that those who withdraw trade assets from the system lose the benefit of things like settlement finality that apply to assets
in the system.

This is the same as share or bond trading - if you try to sell them when they are not in a recognised clearing/settlement system you dont get the same
legal protections as you do when selling within a recognised system.

Consultation Question 36: We seek consultees’ views on whether the draft Bill should contain a requirement that the issuer of a trade
document must allow the person in possession to change the document’s medium.

Yes

Please give reasons for your answer::

Perhaps this should only apply in situations where enforcement of the underlying rights require it or the system is closing down.

Again the bond markets have dealt with this issue for years - ie issuers issue bonds in a permanent global bond format so that they don't have to deal
with hundreds of owners of individual bonds but only deal with the holders via a clearing system.

But holders retain the right to obtain definitive bonds in limited situations - for example in a post default scenario if required to file claims in the issuers's
bankruptcy or to assert set-off rights against the issuer or if the clearing system shuts down.

Consultation Question 37: We seek consultees’ views on whether the electronic trade documents that satisfy the requirements of our draft Bill
will also satisfy the requirements of the MLETR.

Other

To the extent that consultees consider our provisional proposals to be incompatible with the MLETR or other international approaches, please explain
this and the consequences to which it could give rise.:

I don't think this matters - we should focus on what works best for the UK given English law being a key law in global trade and financing and the UK being
an established location of clearing and settlement systems for other investment assets that are seen as reliable globally.

Consultation Question 38: We provisionally propose that the Law Commission should consider the private international law aspects of digital
assets, including electronic trade documents, as part of a separate project. Do consultees agree?

No, it should not be a Law Commission project.

Please give reasons for your answer::

If we implement changes now that reflect all the learning in recent decades over the nature of financial assets held in dematerialised form in systems and
via chains of custodians, I am not clear what private international law aspects could require attention from the Law Commission.

Consultation Question 39: We provisionally propose that the word “issue” describes the process by which a trade document (where relevant)
becomes a document of title. Do consultees agree?

No

Please give reasons for your answer::

I think the the concept of a digital trade document entitled to the benefit of these reforms should be limited to trade documents that have been
deposited into a regulated system that meets reliability concepts etc.

Similarly a trade document ceases to be a digital trade document if it reverts to paper form either for enforcement purposes or because the system is
closing down for that type of instrument.

So, in the definition of "electronic trade document" in the draft bill (that uses the word "held" in para (c)), this should refer instead to something being
validly deposited into and accepted by a regulated/recognised system.

Consultation Question 40: We provisionally propose that the change of medium of a trade document issued before the Act comes into force
should not be permitted. Do consultees agree?

No

Please give reasons for your answer::

I don't see why trade documents cannot be "back-loaded" in a system that, upon acceptance into the system, grants the digital assets the benefits of the 
act. 
 
This happened for example in relation to central clearing of derivatives. 
 
In practice, due to the shorter maturity of most trade documents, there may not be much demand for back-loading, but I am not clear why this should be
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prohibited.

Consultation Question 41: We provisionally propose that our proposals do not create any additional risk that documents which are not
intended to be documentary intangibles will become so by virtue of the draft Bill. Do consultees agree?

Yes

Please give reasons for your answer::

Chapter 7: Assessing the impact of reform

Consultation Question 42: We seek consultees’ views on what, in their experience, is the average number of paper documents required in a
single trade transaction, compared to our current assumption of 40.

Please expand on your answer:

Consultation Question 43: We seek consultees' views on whether our estimate of the global total number of paper trade documents used in
container shipping is accurate.

Please expand on your answer:

Consultation Question 44: We seek consultees’ views on whether the average number of documents required in a trade transaction varies
between sectors. If so, please give details.

Not Answered

Please expand on your answer:

Consultation Question 45: We seek consultees’ views, if they are able to give an estimate, on the percentage of trade and shipping
documentation which is under the law of England and Wales.

Please expand on your answer:

Consultation Question 46: We seek consultees' views on how quickly the industry would move to electronic trade documents if these
provisional proposals came into force in 2022.

Please expand on your answer:

Please expand on your answer:

Consultation Question 47: We seek consultees’ views on how much money, or what percentage of the cost of a transaction, do consultees
estimate could be saved per transaction by transitioning to electronic documents.

Please expand on your answer:

It is not the per transaction saving on existing volumes of trade financing that is key.

Rather it is the volumes of trade financing that could be increased if there was a cheap and efficient system under which trade financing can occur
without excessive costs (particularly per transaction legal, tax or other advice costs based on uncertainty about the legal, tax or regulatory issues in
buying/selling the relevant asset).

To take my earlier example of a Chinese company owed a 90 day payable by Walmart. It should be as cheap and efficient for them to raise financing
against that trade document as it would be for a US or UK or German company to do today.

The true saving is not in the costs of doing a transaction but rather in the saving in terms of financing costs of not having to finance the holding of that 90-
day payable to maturity (via equity or general corporate finance based on the credit quality of the Chinese supplier) but instead obtaining finance based
on the credit quality of Walmart without any legal/tax/regulatory based costs or finding that such assets are simply excluded from potential financing as
being "too complex".

Consultation Question 48: We seek consultees’ views on the efficiency gains of a transition to electronic trade documents. Please provide
evidence or data if possible.

Please expand on your answer:

Consultation Question 49: We provisionally propose that electronic trade documents will reduce the risk of fraud compared to paper trade
documents. Do consultees agree?

Yes

Please expand on your answer:
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if there can only ever be one digital asset owner in a system then this removes the risk of double financing against the same asset.

Consultation Question 50: We provisionally propose that electronic trade documents will enhance the transparency of supply chains. Do
consultees agree? Please provide examples or evidence if possible.

Other

Please expand on your answer:

We need to be careful about what we mean by "transparency".

One of the main advantages of creating something like a digital promissory note would be to allow a finance provider to rely totally on the terms of the
promissory note and not to have to see or consider what the terms of the (often confidential) underlying contact that gave rise to that payment obligation
provides for.

I can see that a system - which should use things like legal entity identifiers (LEIs) - would increase transparency by helping everyone be totally clear who
the parties are (avoiding the common confusions that arise about exactly which legal entity in a group is actually liable on an obligation).

It may also over time be helpful to allow regulators to see which entities have large volumes of digital trade assets in a system that are being financed - ie
to avoid a Carillion type problem where no one really knows the total volumes of supply chain finance at any one time.

Consultation Question 51: We provisionally propose that there will be environmental benefits from a transition to electronic trade documents.
Do consultees agree? Please provide examples or data if possible.

Yes

Please expand on your answer:

Consultation Question 52: We seek consultees' views on what impact is foreseen for ultimate end-users of goods. Please provide quantitative
evidence if possible.

Please expand on your answer:

Ultimately a better/cheaper system for suppliers to raise finance will result in reduced costs for the supplier and so enable buyers to negotiate lower
prices for goods.

Eventually, a properly functioning market for digital trade instruments would allow a buyer and seller negotiating prices for goods to see, for example,
what a 90 day promissory note on the buyer has most recently traded at and so to agree price/payments terms based on a clear mutual understanding of
the value of the credit being granted by the supplier and how the supplier can finance itself using the buyer's promissory note.

Consultation Question 53: We seek consultees’ views on if there are any potential positive impacts of our proposals that have not been
identified above.

Yes

Please expand on your answer:

There is an opportunity to establish London/the UK as the preferred market for the creation, holding and trading of all kinds of digital assets, held in
regulated systems governed by English law and regulated by regulators respected around the world for their knowledge on market infrastucture
regulation.

The UK is perfectly placed to supply all the ancillary tech, payments, FX, insurance and other services that support markets for complex financial assets in
multiple currencies, risk profiles etc.

If we get these reforms right, we could create thousands of jobs and huge value for the UK economy.

Consultation Question 54: We seek consultees’ views on whether it is anticipated that transition costs will be a brake on the uptake of
electronic trade documents.

Yes

Please expand on your answer:

We need to really focus on what the transition and new customer experience will be for the real end-user (ie the supplier seeking finance). 
 
The upfront and on-going costs of obtaining finance against digital trade assets should be low and the set-up process (in terms of signing up to new 
systems) should be as simple as possible. 
 
In reality, like other financial markets infrastructure, access to any new systems is likely to be best achieved via a chain of direct and indirect participants. 
 
The direct participants will largely be banks, custodians and the largest investors (who have the legal and operational capacity to understand the issues
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arising from being direct participants in a system that will need to have default rules and other methods of dealing with typical market issues). 
 
Ordinary companies and SMEs in particular who may only be occasional users of particular systems should be indirect participants acessing the system
via the well established chains of intermediaries used for other financial markets investments.

Consultation Question 55: We seek consultees’ views on factors that may affect the willingness of financers of trade transactions to adopt
electronic trade documents.

Please expand on your answer:

Existing trade financiers need to see the benefits to their business of increasing supply of readily financeable assets - rather than of increasing
competition from a wider range of finance providers for assets that are already financeable.

This is why the real prize here is not making trade that is already being financed easier but rather in making trade that is currently not financed at all (or
only at absurd rates/costs), financeable more easily and cheaply.

The test for everything should be whether the new system would allow a supplier anywhere in the world to finance against the same credit asset (ie the
Walmart 90 day payable in my examples) at the same price - in the same way that owners of Walmart 90- day commercial paper can sell that asset at the
same price, regardless of which country/laws they are operating under.

Consultation Question 56: We seek consultees' views on the average energy consumption per transaction for proposed electronic trade
document platforms.

Please expand on your answer:

Consultation Question 57: We seek consultees’ views on how the energy consumption of DLT can be minimised.

Please expand on your answer:

Its not at all clear to me that DLT is necessary or appropriate for low velocity assets such a trade documents held in regulated systems.

if something only trades once or twice in its entire lifecycle why use technology built for something to trade twice in a minute?

The tech focus should be on the user facing ease of use/reliability and what the use of the system achieves in terms of reduced costs/hassle on a day to
day basis. DLT may be one way to do this, but its not the only way.

Consultation Question 58: We seek consultees’ views on whether there are any other potential negative impacts of our proposals that have
not been identified above.

No

Please expand on your answer:

229



// Page 1 of 1 

 

 

 

 

 

 

 

 

 

Linklaters LLP 

One Silk Street 

London EC2Y 8HQ 

 

 

 

  
 

 

 
 

 

By Email 30 July 2021 

  

Response to the Law Commission’s Consultation on Electronic Trade Documents (the “ETD CP”) 

and Call for Evidence on Digital Assets (the “DA CfE”) each dated April 2021 and collectively referred 

to as the “Papers”. 

We are pleased to have the opportunity to contribute to the Law Commission’s work on electronic trade 

documents and digital assets. The matters considered in the Papers are of great significance. Ultimately, 

they will set the course for digital innovation under English law and determine the role that English law plays 

in the global digital economy going forward. As a result, we have spent a considerable amount of time 

considering, and discussing with market participants, the issues raised in the Papers, which are highly 

complex. In this regard, the Law Commission’s efforts in summarising the existing law and presenting the 

relevant issues has been incredibly valuable. After much thought, the conclusions we have reached in 

discussion with other market participants take a slightly different direction to that proposed by the Law 

Commission. Our key conclusions are as follows. 

• We fully support the Law Commission’s ultimate objectives as well as its desire to adopt the least 

interventionist approach. (See paragraph 1.1 below). 

• We consider it helpful to distinguish between different types of digital assets1 in order to reach meaningful 

conclusions as to the relevant challenges and solutions. In our view, it is really digital assets that amount 

to property2 (which we refer to later in this paper as Virtual Assets for ease of clarity) that give rise to 

novel considerations from a private law perspective. However, defining the boundaries between such 

digital assets on the one hand and “digital assets” that amount to mere records or registers (which do 

not amount to property) on the other is often not straightforward in practice. (See paragraph 1.2 below). 

• We see the potential for considerable uncertainty around how the concepts associated with possession 

would apply in relation to many digital asset arrangements. This includes challenges in identifying what 

is being possessed and delivered and who is in possession. Ironically, we consider the concepts of 

control that the Law Commission has proposed to be more suitable for registered assets than for this 

new class of digital assets that amount to property. (See paragraph 1.3 below).  

• We also consider that an alternative approach that treats all digital assets as registered assets would 

not be helpful. (See paragraph 1.4 below).  

• We have concerns on the drafting of the proposed Bill. These are set out below. (See paragraph 1.5 

below).  

• From our perspective, it would be more natural and less interventionist to categorise digital assets that 

amount to property as another form of intangible property. We acknowledge that there is currently some 

 
1 In this response document, we use the term “digital assets” in the broad sense described in paragraph 1.5 of the DA CP.   

2 We refer loosely throughout this paper to an object or other asset as “amounting to property”, to increase the readability of this 

response. We acknowledge, however, that this is imprecise, the correct assessment being whether there is something with regard 

to which the law would recognise the exercise of proprietary rights by one person as against others.    
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uncertainty as to whether the common law recognises a category of property that is neither a thing in 

action nor a thing in possession and suggest that this may benefit from targeted intervention. (See 

paragraph 1.6 below). 

• We acknowledge that if digital assets that amount to property are not categorised as things in 

possession, this will place a greater reliance on legal structuring including through multipartite 

contractual frameworks and legal stapling mechanisms. We acknowledge that there are some areas of 

legal uncertainty that could potentially hinder such arrangements but suggest that these are actually 

quite narrow in practice and may not be the primary cause of the lack of developments in the market. In 

particular, we recognise that it may be helpful to have some form of intervention to clarify: (i) that certain 

digital assets may be characterised as a form of property that is neither a thing in action nor a thing in 

possession, (ii) that transfers of digital assets may be effected other than by way of assignment or 

novation; (iii) that it is possible to have a proprietary interest in respect of digital assets that amount to 

property which falls short of legal ownership, including for the purposes of taking security and (iv) the 

means by which other property (such as things in action or property interests in things in possession) 

may be attached to digital assets. However, in our view, these areas of residual legal uncertainty ought 

not to hinder market developments in practice. (See paragraph 1.7 below). 

• We identify a number of matters that we believe would benefit from some further legal clarification (see 

the bullet point above). This clarification could be achieved through (i) the development of the common 

law through court decisions, (ii) a legal statement, similar to the UKJT Legal Statement; and (iii) if 

necessary, targeted statutory intervention in relation to the identified areas of concern. (See paragraph 

Error! Reference source not found. below). 

We expand on these key conclusions in section 1 below. Our responses to the specific questions raised in 

the ETD CP and DA CfE are set out in sections 0 and 3, respectively.  

1 Overarching issues 

 Objectives 

Our understanding from the Papers is that the Law Commission’s ultimate objectives are: 

(i) to enable international trade to develop digital solutions with a treatment equivalent under 

English law to those based on paper documents of trade. That would in turn allow the law 

of England and Wales and its jurisdiction to retain its status as the law of choice in global 

commerce in this domain3; and  

(ii) to provide certainty as to the legal status of digital assets under English law, which would in 

turn incentivise the use of the law and jurisdiction of England and Wales in transactions 

concerning those assets.4  

We are very supportive of these objectives. Equally, we agree wholeheartedly with the Law 

Commission’s desire to adopt the least interventionist approach5. 

In seeking to fulfil these objectives, the Law Commission is proposing to provide a statutory solution 

to the so-called “possession problem” – i.e. the problem that the current law in England and Wales 

does not recognise the possibility of possessing intangible assets. We understand that the Law 

 
3 ETD CP, paragraph 1.6  

4 DA CfE, paragraph 1.2  

5 As referred to in ETD CP, paragraph 2.56, in the context of solving the possession problem. 
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Commission is initially looking to solve this issue in the context of electronic trade documents. Any 

such solution would need to be consistent for comparable assets, and it may therefore be the case 

that, having solved the “possession problem” in the context of electronic trade documents, it may 

then be necessary for the Law Commission to propose a similar solution in the context of digital 

assets more broadly in order to avoid arbitrary distinctions in the law.  

The majority of our comments in this response document relate to whether or not it is necessary or 

desirable to seek to solve the possession problem at all, or in the manner suggested, in order to 

fulfil the Law Commission’s ultimate objectives, and whether there is a less interventionist solution 

that could meet the same objectives. 

 Distinguishing different types of digital asset 

In order to put the remainder of this response into context, we believe that it is most helpful to set 

out our understanding of certain key features of different types of digital asset and deployments of 

technologies (including digital ledger technology) and how relatively subtle differences in the way in 

which digital asset arrangements and related technologies are deployed or implemented can have 

a very material impact on the legal characterisation and consequences of those arrangements. 

 Technology neutrality 

The Law Commission has sought to define the concepts of “electronic trade documents” 

and “digital assets” in broad, technology-neutral terms, with the idea of providing a list of 

criteria or features of those implementations of technology which are apt to benefit from the 

proposed regime6. We understand and agree with the rationale for providing technology-

neutral legislative solutions, particularly to ensure that they are future-proof and do not 

favour one technology over another.  

However, in our view, it is extremely difficult to reach any meaningful conclusions, or provide 

clear legal solutions or guidance, without clearly identifying and distinguishing between 

different possible outcomes of the application or use of particular technological solutions. 

Therefore, although we agree that the legal treatment should be technologically neutral, that 

is on the assumption that different technologies achieve the same outcome. To the extent 

that they do not or, indeed, to the extent that the same technology may be used to achieve 

different outcomes, then we believe that the legal treatment may need to reflect these 

different outcomes. Without doing this, it is very easy to fall into the trap of, on the one hand, 

making over-generalisations (such as adopting a broad definition of digital assets that does 

not distinguish between outcomes7) and, on the other, failing to tailor proposals to different 

potential outcomes (such as (i) a deployment of DLT that creates an identifiable Virtual Asset 

(as defined below) and (ii) a deployment of DLT that amounts, in legal terms, to a mere 

record or register8).  

 
6 For example, the only definition of “digital assets” in the DA CfE is “assets that are represented digitally or electronically, including 

cryptoassets”. The ETD CP does not define “electronic trade documents” up front but provides a definition in the proposed bil l 

which refers to a list of technology-neutral criteria.   

7 The DA CfE defines “digital assets” extremely broadly and yet seems to equate them with native cryptoassets in much of its 

analysis, making it difficult to determine what is meant by the term “digital asset” when used in different contexts; the discussion in 

paragraphs 2.29 – 2.36 in relation to transfer provides one example of this.  

8 The ETD CP proposes to exclude bare legal rights from qualifying for protection under its proposed Bill, and yet does not distinguish 

accurately between those digital assets that attach legal rights and those digital assets that reflect bare legal rights.   
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In our view, whether or not a digital asset is capable of amounting to property is, and should 

be, key in determining its legal treatment. Below, we highlight some relevant considerations 

in this regard.  

 What is capable of amounting to property? 

The test set out by Lord Wilberforce in National Provincial Bank v Ainsworth9 as to whether 

some thing can be admitted into the category of property turns on whether that thing (i) is 

definable, (ii) is identifiable by third parties; (iii) is capable in its nature of assumption by third 

parties; and (iv) has some degree of permanence or stability (the “Ainsworth test”). Among 

other things, these criteria imply that the very existence of the thing itself cannot depend on 

the will or act of another person,1011 and that the holder must be able to control the thing, to 

the exclusion of all other persons.12 To put it another way: 

"Property" is not about enjoyment of access but about control over access. 

"Property" is the power-relation constituted by the state's endorsement of private 

claims to regulate the access of strangers to the benefits of particular resources. If, 

in respect of a given claimant and a given resource, the exercise of such regulatory 

control is physically impracticable or legally abortive or morally or socially 

undesirable, we say that such a claimant can assert no "property" in that resource 

and for that matter can lose no "property" in it either. Herein lies an important key to 

the "propertiness" of property.”13 

The UKJT Legal Statement (and subsequent court endorsements of it) has provided some 

legal certainty that Native Cryptos that meet the Defining Features of Cryptos (each as 

defined below) meet the Ainsworth test and so are capable of amounting to property. 

However, it is equally possible that other types of digital assets could meet the Ainsworth 

test through some other route. We refer to all digital assets that meet the Ainsworth test 

(including, but not limited to, Native Cryptos and Stapled Cryptos, as defined below) as 

“Virtual Assets”.  

As discussed below, there are a number of challenges in defining the boundaries between 

Virtual Assets on the one hand and mere records or registers on the other. 

 Native Cryptos 

By “Native Cryptos” we mean the types of digital assets (of which Virtual Assets are a 

subset) to which the main conclusions of the UKJT Legal Statement apply14. The UKJT 

Legal Statement did not provide an exhaustive definition of native cryptoassets but 

discussed a number of features associated with them. These include that they have no 

 
9 National Provincial Bank v Ainsworth [1965] AC 1175 

10 Note that this is not to say that a thing that has clearly come into existence fails to amount to property because it is liable to 

destruction, for example, in the hands of a third party; rather, the question is whether the thing exists at all from the perspective of 

the recognition of property rights, if it cannot be controlled by a purported owner because by its nature it is subject to the whim of 

a third party.  

11 Note, however, our discussion in paragraph 1.2.5(iii), where we query whether there is a case for revisiting this implication arising 

from the criteria. 

12 Exclusivity and control were specifically identified as characteristics of property in Fairstar Heavy Transport NV v Adkins [2013] 

EWCA Civ 886. However, they are, in our view, implicit under the Ainsworth test.  

13 K. Gray, “Property In Thin Air” (1991) 50 Cambridge LJ 252 – 307. This article also provides a very compelling critique of the 

Ainsworth test. 

14 As described in the paragraphs 24 – 32 of the UKJT Legal Statement and referred to in paragraph 33 as the “the native or on-chain 

asset”. 
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manifestation or feature other than as a digital record on a distributed ledger (i.e. they do 

not represent any legal rights or interests), that the rules governing dealings in them are 

established by the informal consensus of participants, rather than by contract or in some 

other legally binding way, and that the consensus rules determine which version of the 

distributed ledger is definitive.15 

According to the UKJT Legal Statement, Native Cryptos are able to meet the Ainsworth test 

on the basis that they are identified as the combination of (i) the public data parameter 

(containing or referencing encoded information about the asset, such as its ownership, value 

and transaction history); (ii) the private data parameter (the private key); and (iii) the system 

rules which ensure that the data can be “spent” (i.e. rendered inert) only once (and, 

therefore, to the exclusion of others).16 Without all three of these components (which we will 

refer to as the “Defining Features of Cryptos”), it would appear that a putative Native 

Cryptoasset would not be capable of meeting the Ainsworth test. Moreover, as Native 

Cryptos (as we have defined them, by reference to the UKJT Legal Statement definition) do 

not represent any legal rights, if a purported Native Crypto does not exhibit all of the Defining 

Features of Cryptos, then the arrangement will not amount to property and not create, 

evidence or constitute any legally enforceable rights or property interests (though of course, 

the same technology may be deployed in different contexts to create, evidence or constitute 

exogenous rights).  

It is worth highlighting a point of subtlety that is often missed, which is that arrangements 

that exhibit the Defining Features of Cryptos in one context (and are therefore Native 

Cryptos) may be used as components of a wider arrangement to create a record or register 

in circumstances in which the relevant records do not meet the Defining Features of Cryptos. 

For example, a registrar could agree with users that it will keep a record or register of certain 

transactions (and maintain control over the record or register over and above the 

beneficiaries of the records) and yet it could use Native Cryptos as the basis, or a 

component, of that record or register.17 In this context, the Native Cryptos may meet the 

Defining Features of Cryptos and therefore amount to property in the hands of the record 

keeper or registrar, but any person whose entitlement is being recorded by the registrar 

would have no claim over the Native Cryptos themselves (as those Native Cryptos are used 

by the registrar in a principal capacity). So, it would be possible for the registrar of a 

securities issuance to use a distributed ledger where the entries on the ledger have all of 

the hallmarks of the Defining Features of Cryptos, but where the registrar uses that system 

solely as a principal in discharge of its obligations as registrar (for example, as a 

replacement to an Excel spreadsheet). That would not negate the characteristics of the 

Native Cryptos as qualifying as property; simply, they would be property to which the holders 

of the securities would have no entitlement.18 

 

 
15 As discussed in paragraphs 24 - 34 of the UKJT Legal Statement 

16 UKJT Legal Statement, paragraphs 28, 49 and 65.  

17 A loose analogy might be something like a digital abacus, where the Native Cryptos are used as the beads by the registrar as 

principal.  

18 Any more so than they would have a claim over the individual beads of an abacus in the hypothetical example of a registrar that 

used an abacus as a register.   
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 Stapled Cryptos 

By “Stapled Cryptos” we mean Native Cryptos to which a legal right or proprietary interest 

has been attached (or “stapled”) by way of some legal mechanism19.  Stapled Cryptos were 

not the focus of the UKJT Legal Statement, but they are very much the focus of commercial 

use cases, and as such warrant very careful and precise consideration.  

Broadly speaking, we consider electronic trade documents of the nature contemplated in 

the Law Commission’s proposed Bill to fall within this category. Documentary intangibles 

themselves (i.e. in paper form) involve the stapling of legal rights or proprietary interests to 

a piece of paper (through the writing of the legal terms onto the piece of paper, and the 

associated legal fiction that any claim is “bound up” in the piece of paper) and the clear 

suggestion of the ETD CP is that electronic trade documents involve the stapling of legal 

rights or proprietary interests to Native Cryptos. If such rights or interests are attached to a 

Native Crypto, this would, under our definition, be a form of Stapled Crypto. For this reason, 

we think it is helpful to consider documentary intangibles and their electronic equivalents 

within the context of Stapled Cryptos more broadly.  

One might ask "what does stapling entail"? In short, it encompasses any legal act that can 

attach a right or proprietary interest to a Virtual Asset. In the context of a CBDC, for example, 

one would expect this to be achieved through legislation. In a multilateral arrangement, it 

would be capable of being achieved through contractual consensus and, where proprietary 

interests are involved, the immobilisation of the asset (such as in a warehouse or with a 

carrier) and an attornment of the person in actual possession of the immobilised goods as 

bailee. Outside a multilateral arrangement, it could be through a deed (whether a deed poll 

or through the creation of a trust), the use of the Contracts (Rights of Third Parties) Act 1999 

and/or an open offer capable of assumption or an agreement to a future "novation" through 

the application of the principle established in Carlill v Carbolic Smoke Company20. In the 

context of some types of Virtual Asset (see e.g. paragraph 1.3.2), it may be possible to 

incorporate a unique digital file containing an unalterable image of the legal act or to 

reference such a digital file elsewhere on a distributed ledger (in each case, akin to writing 

on paper). It may also be helpful for there to be some intervention to clarify how such stapling 

may be achieved. 

In order for a Stapled Crypto to arise, by our definition, the Defining Features of Cryptos 

must be present. If they are not, the arrangement will amount to a mere record or register 

which may (if appropriately structured) evidence the transfer of legal rights (that we 

understand to be “bare legal rights” as used in the ETD CP and DA CfE) or property interests. 

This will have important implications under the existing law as well as under the Law 

Commission’s proposed Bill (from which bare legal rights are proposed to be excluded21, as 

discussed further in paragraph 1.5(i) below).  

In certain circumstances, it can be difficult to determine whether the Defining Features of 

Cryptos have been met. This is the case where, as noted above, Iegal rights or proprietary 

interests are stapled to Native Cryptos through a multilateral contractual framework to which 

the participants in a system agree to adhere as a condition of their participation. In this 

 
19  Referred to in paragraph 33 of the UKJT Legal Statement as “tethered, exogenous or off-chain”. 

20  Carlill v Carbolic Smoke Company (1893), CA. “A person may validly and effectively offer to contract with any person who cares 

to fulfil such conditions as are specified in that offer”. 

21 ETD CP, paragraph 5.58   
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scenario, the methodology for the transfer of the rights / interests may be woven into the 

fabric of the system through the contractual framework and there may not appear to be any 

digital asset that is distinct from the rights or interests that the system purports to transfer.  

In particular, since the public and private data parameters are objectively ascertainable 

facts, it is necessary carefully to analyse the third component of the Defining Features of 

Crypto (i.e. the system rules in accordance with which those parameters fall to be 

interpreted) in order to determine whether they are limited merely to any system protocol, or 

whether they extend to a contract between the system participants (and, if so, what the 

content of that contract is).  

In analysing such an arrangement, great care is needed to determine whether a right or 

property interest has been, or is, (i) stapled to a Native Crypto, (ii) evidenced by a mere 

record or register that incorporates a Native Crypto (see paragraphs 1.2.3 and 1.2.5) or (iii) 

evidenced by a mere record or register (operated by way of a distributed ledger). Only in 

example (i) will there be a Stapled Crypto. It should be noted that if the Law Commission 

proposals are not intended to extend to bare legal rights (i.e. where there is no Native Crypto 

in the hands of the system participants), then they would (and should clearly) not extend to 

examples (ii) and (iii). 

 Property vs mere register 

A lot, therefore, turns on whether or not the arrangements in question exhibit the Defining 

Features of Cryptos and yet, in practice, there may be considerable complexity in 

determining whether they do. Moreover, in some cases the arrangements may clearly not 

exhibit the Defining Features of Cryptos and yet they may otherwise meet the Ainsworth 

test. Where the boundaries fall remains subject to debate, particularly in respect of 

arrangements involving a central operator (noting, again, that a central operator may 

operate a system that meets the Defining Features of Cryptos in a variety of ways).  

Below we discuss four key parameters which we consider to be of relevance in 

distinguishing between a system involving Native Cryptos and a mere register.  

Underlying each of those parameters is the key question of whether there is a resource 

access to which the law can meaningfully regulate control over; in particular, whether it is 

physically impracticable or legally abortive to attempt to regulate such access with regard to 

any system operator itself.  

(i) Existence independent of any person. In our view, it goes to the heart of both the 

Defining Features of Cryptos and the Ainsworth test whether or not there is 

something identifiable that is independent of any obligor (and, perhaps to a lesser 

extent, any person) under the arrangement.  

If the system is fully controlled or controllable by an obligor, or single registrar, for 

example it would be impossible to conclude that the system protocol provides the 

holder of the relevant public and private data parameters with the unique ability to 

spend the relevant record (or control it, to the exclusion of others), since the 

controlling obligor or registrar could change that state of affairs whenever 

incentivised to do so (or potentially, at will – even if in breach of contract). If there is 

a legal remedy against improper exercise of that control, that legal remedy will be a 

thing in action, but will not elevate the records or entries in the system to the status 

of property.  
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In other words, any attempt by the law to recognise control by the participants in the 

system over components in the system that might recognise their entitlement should 

fail where the actual control of the single operator cannot be precluded. Contrast a 

decentralised protocol, where the technology achieves a meaningful detachment 

from any individual validator (or, indeed, groups of validators).    

It is interesting to consider how this principle applies if there is a central system 

operator responsible for administering the system, who may or may not be party to 

a multipartite contractual agreement with the participants. This could potentially 

render the records incapable of amounting to property (on the basis that the system 

is not independent of any person). However, in our view, whilst that may often be 

the case22, it need not always be. The precise role of the central operator in 

administering the system will need to be considered, as discussed further in points 

(ii) to (iv) below. 

(ii) Issuance of public and private keys. The UKJT Legal Statement notes that “the 

commercial value of a cryptoasset is… in the fact that the person possessing [the 

public and private data parameters] is able to effect and authenticate dealings in the 

cryptoasset in accordance with the system rules”.23 It is therefore relevant whether 

the purported holder of the asset is in fact able to control (whether directly on its own 

or together with others or indirectly through one or more others) the private key. 

Moreover, control of the private key goes to the heart of whether the holder is able 

to control the relevant record to the exclusion of all others for the purpose of the 

Ainsworth test.  

Under some arrangements, all public and private keys may be created by and for 

the operator, acting in a principal capacity (and not in any way for or on behalf of the 

system participants). We would not consider such arrangements to be capable of 

giving rise, in the hands of the system participants, to any asset meeting the Defining 

Features of Cryptos or the Ainsworth test (although, as noted, it may do in the hands 

of the system operator). It is worth emphasising that this could include an 

arrangement that involves records that would constitute Native Cryptos in another 

context (for example, if the private keys were held directly by the users), as 

discussed in paragraph 1.2.3 above. On the other hand, one might expect that if the 

keys are issued and controlled on behalf of the participants (even if the participant 

does not have knowledge of the relevant private key), the arrangement could be 

capable of giving rise in the hands of those participants to an asset satisfying both 

tests.  

(iii) Validation and consensus. If a central operator has a degree of discretion as to 

which transactions are validated and when they are added to the ledger, it may be 

difficult to conclude that the user has the unique ability to spend or control the record. 

The greater the discretion given to the operator, the greater the risk that the Defining 

Features of Cryptos / the Ainsworth test will be incapable of being satisfied. On the 

other hand, if an arrangement involves a central operator with no powers to interfere 

 
22 Indeed, there are currently many commercial arrangements in which messaging systems or trading venues are the golden source 

of record of things in action entered into between two or more parties, where such records do not currently enjoy the status of 

having a legal existence that is separate from the things in action that they record. In other words, the arrangement constitutes a 

mere record or register and does not give rise to separate property rights. 

23 UKJT Legal Statement, paragraph 60  
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with the validation or consensus mechanisms (for example, because this is 

conducted exclusively on a decentralised basis, and the operator’s role is to police 

“whitelisting” criteria applicable to participants on the network and block or remove 

any that do not meet those criteria), this could contribute to satisfying the Defining 

Features of Cryptos / the Ainsworth test. Exactly where the boundaries lie remains 

subject to some uncertainty.  

Consider, for example, a system under which the participants agree, pursuant to a 

multilateral contractual framework, that a record will be maintained by a highly 

trusted third party. The contractual framework provides that the entries on the record 

(to which legal rights or proprietary interests may have been attached) can be 

controlled, and fully divested, only by the party from time to time shown on the record 

as the holder of that entry. The trusted third party is contractually obliged to maintain 

the record in accordance with an agreed set of system rules (rather than the system 

rules being implemented automatically through a process of distributed validation 

and consensus). Do the relevant records under this arrangement meet the Ainsworth 

test? It is not entirely clear, given that it is not merely the system protocol that 

provides the user with the ability to control the record, but also the legal 

arrangements, which are vulnerable to breach.  

However, in our view there could be a strong policy case for clarifying that the 

Ainsworth test is capable of being satisfied in relation to a third party record if certain 

conditions are met to ensure the trusted third party can generally be relied upon not 

to breach its obligations. These may include that: (i) the contract sets out the terms 

on which the record is managed in a manner that is distinct from the rights attaching 

to the entry; and (ii) the trusted third party is not acting for any obligor under the 

rights attaching to the entry.  

This type of arrangement is also not necessarily any less reliable, and in fact in many 

cases may be more reliable, than the system protocol in respect of a Native Crypto 

such as Bitcoin or Ethereum. For example, many public blockchains remain 

vulnerable to events such as a “51% attack” (where participants conspire to take 

over the majority of the network’s computing power in order to manipulate 

consensus) or a hard fork (which causes a permanent divergence in consensus on 

the blockchain). On the other hand, many trusted third parties in the financial 

markets have extensive experience in maintaining records and registers and 

sophisticated business continuity plans in place to ensure that their systems are 

resilient24. 

Despite the preceding two paragraphs, in our view some form of intervention would 

be required to confer a proprietary status on records and registers of this nature, 

and such intervention appears to be beyond the scope of the proposals in the Law 

Commission Papers. It may be worth reconsidering this, although we acknowledge 

that this would be a significant expansion of the scope of the Law Commission’s 

remit in this area. We note that the MLETR and many implementations of national 

 
24 It should be noted that in Armstrong v Winnington  [2012] EWHC 10, [2013] Ch 156 the court placed significant emphasis on the 

fact that the register of the EU carbon emission allowances was statutory to distinguish the reasoning from an analysis involving a 

non-statutory database, record or register. The distinction between a statutory register and a commercial one operated under a 

private law arrangement subject to sophisticated business continuity plans in place to ensure resilience is a very fine one. 
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laws that recognise electronic records as having the status of property do extend to 

records and registers. 

(iv) Rectification.  Similarly, if a central operator has the ability to rectify or otherwise 

amend the records or register, it may be difficult to conclude that the user has the 

unique ability to spend or control the record or that the records are definable or 

permanent. Any ability to rectify or amend would arguably fall foul of the Defining 

Features of Cryptos. However, again there may be good grounds on which to 

conclude that the Ainsworth test is capable of being met if there are controls 

(including practical limitations and legal controls) in place to limit the powers and 

discretion of a central operator (for example, if a contractual framework provides that 

the operator is only able to rectify or amend the record or register pursuant to a court 

order or in accordance with agreed rules). Again, we believe that some form of 

intervention would be required to confer a proprietary status on such records or 

registers or confer additional legal remedies in respect of the entries on them. 

 Negotiability 

Native Cryptos are treated by the market as de facto negotiable in the sense that: (i) it is not 

possible in practice to make enquiries as to whether a transferor has good title to the Native 

Cryptos it purports to transfer; (ii) as the records represent spending capacity within a 

system protocol (which, as a matter of fact, can be used by the private key holder) rather 

than rights against any person or legal interests, it is impossible in practice to deprive the 

holder of the right to use the spending capacity; and (iii) there is no means of rectifying the 

register.  

The UKJT Legal Statement articulated an insightful legal theory to reflect this reality – i.e. 

that, since each transaction involves the destruction of one digital asset and the creation of 

a new one25, each on-chain recipient takes a fresh legal title to new digital assets.  

We are aware that there is some divergence of views on this point in the market and 

academia. One strand of that divergence is based on the concept that bitcoin (and similar 

Native Cryptos) are entirely fictional substances, i.e. mere ideational constructs, and 

transfers operate as a transfer of the fictional substance, with transaction data merely the 

means of transfer. In the words of Warmke: 

“a bitcoin transaction describes a transfer of bitcoin without being that transfer of 

bitcoin.”26 

While that is true, we respectfully disagree with the conclusion (i.e. that it must therefore 

follow that the legal treatment of transfers should take no account of the transaction data 

recorded on chain). It is true that bitcoin is a fictional substance, and that transactions 

describe a transfer of the fictional substance; however, to limit the inquiry there is both 

perilous and incomplete. 

It is perilous because it leaves the legal treatment on complex matters subject to the 

vagaries of potentially divergent ideas in people’s minds. Crucially, it is not a given that the 

concept (i.e. the “ideational construct”) of “bitcoin” is unitary in the minds of all persons that 

transact in bitcoin. For example, if two materially identical court cases fell to two different 

 
25 As described in the UKJT Legal Statement, paragraph 45  

26 Craig Warmke “What is Bitcoin?”, available at https://philpapers.org/archive/WARWIB.pdf  
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judges, it should not be acceptable that each judge would determine the case based on the 

ideational construct in that judge’s mind. This could have very practical consequences, for 

example, if one judge had in mind a concept of individually identifiable “coins”, each with a 

separate hallmark or unique identifier, while another had in mind a concept of coins with no 

individually distinguishable feature or unique identifier.  

In fact, while bitcoin (and other Native Cryptos) are ideational constructs, we are able to 

determine certain features of those ideational constructs objectively by reference to the 

relevant protocol. Thus, even if bitcoin is an entirely fictional ideational construct, we know 

that bitcoin is divisible into units no smaller than a satoshi. We know this because the best 

evidence available – the protocol – only records transfers in units at least as large as a 

satoshi. 

What then of negotiability? We know (again by reference to the best evidence available - 

the protocol) that transfers operate through one set of transaction data being rendered 

“inert”, and another set of transaction data becoming active, at the public address of the 

transferee (and, if there is a residue, at the public address of the transferor). We might 

debate the significance of that; what is clear, however, is that each individual bitcoin (or, 

indeed, satoshi) has no hallmark or unique identifier within a UTXO. Therefore, legal title 

cannot be followed through a series of transactions, other than in very limited circumstances. 

It may be the case that a transferee takes subject to a third party’s beneficial interest; 

however, any such interest is subject to being overreached as against a bona fide third party 

transferee of the legal title for value without notice of that beneficial interest. Therefore, 

quasi-negotiability can be achieved, through the mechanism described above. 

Crucially, however, it is not – and cannot be – the case that our understanding of the features 

of Native Cryptos proceeds without reference to the best evidence we have available of their 

characteristics (i.e. the protocol and evidence of transfers). As we discuss in paragraph 

1.3.2, this in fact has a central importance in determining the correct legal treatment. 

Additionally, an alternative theory for on-chain transfers of Native Cryptos would need to 

develop an equivalent concept to (quasi-)negotiability for Native Cryptos to reflect that the 

fact that, as a practical matter, Native Cryptos are de facto negotiable. A legal theory to the 

effect that title to a Native Cryptos must be derived from a record or from evidence other 

than on the blockchain27 would not reflect the reality of the cryptoasset market. 

Whilst Stapled Cryptos can benefit from the same legal theory in relation to transfers as 

Native Cryptos (as they encompass Native Cryptos by their nature), they also raise further 

issues since the legal rights or interests attached to them have the potential to become 

“unstuck”. If, for example, a Stapled Crypto to which a thing in action had been attached 

was wrongfully taken by a rogue actor, depending on the stapling mechanism used, the 

counterparty to the thing in action could potentially refuse to acknowledge the transfer and 

thus deprive the rogue actor of the relevant rights. In this sense, the underlying Native Crypto 

could, in the hands of the rogue actor, become unstuck from the rights that were originally 

attached to it. If the rogue actor then sought to transfer the asset to a third party, that third 

party might acquire fresh title to a new underlying Native Crypto but it would not get the 

benefit of the relevant legal rights. This is somewhat akin to how a documentary intangible 

that does not have negotiable status (such as a document of title) may become unstuck 

 
27 i.e. that the person(s) from time to time having the ability to spend the cryptoasset would not be treated as having a proprietary 

interest in it. 
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from the rights or interests purported to be attached to it. As discussed in paragraph 1.7 

below, however, if transfers of Stapled Cryptoassets are analysed as a destruction of one 

digital asset and the creation of a new one, there are certain legal structuring techniques 

that can be used to achieve a form of quasi-negotiability. See our further discussion in 

paragraph 1.3.4. 

 Concerns around categorising digital assets as things in possession 

 Potential advantages of possession model 

As noted above, the Law Commission’s proposals seek to allow electronic trade documents 

and digital assets to be made capable of a type of legal possession. There are various 

potential advantages to treating Native Cryptos and Stapled Cryptos as things in 

possession. For example, Native Cryptos share many of the hallmarks of things in 

possession including that: (i) they can be “lost”28; (ii) unlike traditional things in action, there 

is no other party to them (i.e. they exist independently of any other person), so that they can 

be dealt with without reference to a third party and no other party is responsible for the 

performance of any obligations under them; (iii) unlike traditional things in action, they are 

not well suited to transfer by way of legal assignment or novation (as discussed further in 

paragraph 1.7(iii) below); (iv) remedies such as conversion, which are only available in 

relation to things in possession, may seem intuitively suitable remedies in relation to Native 

Cryptos; and (v) unlike traditional things in action, they may be more suited to being capable 

of being subject to proprietary interests that fall short of outright legal ownership (as 

discussed further in paragraph 1.7(iii) below).  

However, there are also a number of conceptual difficulties in treating digital assets as things 

in possession, as explored in the following paragraphs.  

 What is being possessed and delivered? 

The concept of possession, which has long been embedded in many existing rules of law, 

typically assumes that there is a continuous “thing” which is capable of being physically 

possessed and delivered on transfer.29 It can often be challenging to pinpoint exactly what 

that thing is in the context of digital assets.  

As we discuss in paragraph 1.2.6, it is crucial to understand that, even if a Native Crypto is 

an ideational construct, what happens on chain is relevant to our understanding of the 

features – and therefore the legal treatment – of that Native Crypto. 

Consider, for example, what happens in practice on the transfer of the following types of 

token: 

(i) UTXO model (e.g. Bitcoin). Under this model, the records on the ledger are 

unspent transaction outputs (“UTXO”), which represent value that may be spent by 

the private key holder in respect of that UTXO. UTXO is represented by a unique 

string of data. When an UTXO is spent, that string of data is destroyed and a new 

string of data in respect of a new UTXO is created. There is nothing continuous that 

passes from sender to recipient, other than (arguably) units of a fictional construct. 

 
28 Given that a Native Crypto exists in the combination of the public and private data components, interpreted in accordance with the 

protocol, if any of those elements is compromised or becomes irrecoverable, the associated value may be irretrievably lost.  

29 For example, as pointed out in the ETD CP (p. 25), the law on bearer documents provides that the obligation is owed to whoever 

is in possession of the document and that transfer is effected by delivery of the document to another party.  
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It is, however, possible to trace to a degree which UTXO(s) have been destroyed in 

the process of creating new UTXO(s), but we understand this is limited once UTXOs 

are combined as part of a new transaction. Importantly, however, there is no means 

of identifying within a UTXO individual units of bitcoin (for example), or of controlling 

those units individually (as opposed to at the level of UTXO). This matters because 

it informs not only our understanding of the mechanics of transactions, but the very 

“stuff” of bitcoin itself: bitcoin (and each satoshi) has no hallmark within a UTXO. 

The consequence is that is it possible to control bitcoin only in bulk i.e. within a 

UTXO (except where there is a UTXO relating to a single bitcoin or satoshi). This 

materially affects the appropriate legal analysis. 

(ii) Account based exchange token model (e.g. Ethereum). Under this model, the 

ledger records account information, including aggregate balances, as well as 

individual transactions. Unlike with the UTXO model, the sender cannot choose 

which transaction outputs to consume for a particular transaction. Instead the 

constructed transaction will reference the account as a whole. Upon a transfer, the 

sender’s account balance will be reduced and the recipient’s account balance 

increased by a corresponding value. Importantly, once the transferred value is 

recorded to the recipient’s account’s address, that value will be indistinguishable 

from any other value within the same account. In other words, if Alice and Bob each 

send 10 ETH to Carol, and Carol in turn sends 5 ETH to Dave, it may not be possible 

to tell whether Dave’s 5 ETH originated from Alice or Bob (much like with a bank 

transfer).  

(iii) ERC20 token (i.e. the standard used in many decentralised finance 

applications). Under this model, the sender will reference a token contract as its 

destination, rather than the recipient’s address. The transaction transferring the 

token will change the state of the token contract (by adding the recipient’s address 

to the mapping of who “owns” what) rather than changing the state of the recipient’s 

address directly. As per the account-based model, the value represented under the 

smart contract mapping will be indistinguishable from other value attributed to the 

same recipient. In contrast to that model, there is nothing that is delivered directly to 

the recipient’s address upon a transaction.  

(iv) ERC721 token (i.e. the standard used for non-fungible tokens (NFTs)). Under 

this model, a smart contract is used to map a unique identifier (representing the 

asset) to the address of the “owner”. Upon a transfer, the address mapped to the 

unique identifier is updated from the sender’s address to the recipient’s address. 

Like the ERC20 model, there is nothing that is delivered directly to the recipient’s 

address. Unlike that model, however, the unique identifier remains a constant 

throughout a chain of transactions.  

Whilst it might be possible to shoehorn these types of arrangements (some more easily than 

others) into the possession model, in many cases there may be considerable uncertainty 

around how the concepts traditionally associated with possession would apply. In the case 

of documentary intangibles, this also includes uncertainties as to what constitutes the 

“document”.  

Consider, for example, a scenario in which a hash of a document is mapped to an ERC721 

token, and a transfer is effected by updating the address under the relevant smart contract. 

Firstly, in what sense can a person be considered to have possession of the document, 
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when it is locked in a smart contract, the functioning of which he or she does not control? 

Furthermore, if the sender creates an instruction to initiate a transfer, but there is a 

malfunction which results in the smart contract failing to reflect the address of the recipient, 

should the document be considered to have been delivered? At what point is delivery 

deemed to have occurred? In addition, if the law requires certain details to be included “in 

the document” (for example, a signature), how should the term “document” be construed in 

determining whether such requirements have been met? If the process for signing the 

transaction is external to the thing considered to be the document, could this requirement 

be considered to have been met? Existing case law will not provide any guidance on these 

points. 

The proposed Bill does not seek to address these concerns and simply states that “[t]he 

person who has control of an electronic trade document is the person who has possession 

of it for the purposes of any statutory provision or rule of law”. This is understandable given 

how broadly the concepts relating to possession and documents are used in existing law. 

However, it also illustrates the potential for unforeseen difficulties in application. Whilst in 

some situations there may be a common sense answer, there is likely to remain a degree 

of uncertainty as to how legal requirements will be interpreted by a court in the context of 

contentious matters. Many of the concerns above reflect the fact that none of the Bill, the 

ETD CP and the DA CfE consider in any detail how rights or property interests will, in practice 

be stapled to digital assets, leading to some uncertainty in this regard (see paragraph 1.2.4). 

 Who is in possession?  

As acknowledged in paragraph 5.128 of the ETD CP, there are likely to be considerable 

practical difficulties in assessing who is in possession of an electronic trade document by 

reference to the private key holder alone, given that private keys can be known by multiple 

competing parties simultaneously (and are not capable of possession). This is also relevant 

in relation to Native Cryptos and Stapled Cryptos more broadly.  

The solution proposed in the ETD CP is that “the person (natural or legal) named or 

otherwise identified on the system is still likely to be regarded as being in possession of the 

document and that custody or knowledge of the private key does not change that”. This 

implies that the system (i) will record the identity of each holder; (ii) will include some kind 

of identification verification process to check that only that person can transfer the asset; 

and (iii) will regard the registered holder as the person in possession.  

In the context of electronic trade documents and many other Stapled Cryptos, we agree that 

some form of identification verification process is likely to be desirable as, without it, the 

system would be highly vulnerable to fraud, which is likely to deter commercial parties from 

wanting to participate. Whilst physical documents are capable of being stolen, private keys 

are potentially much more vulnerable to this risk due to the possibility of cyberattacks which 

may be carried out remotely from anywhere in the world. However, we do have some 

concerns with the Law Commission’s proposals as a wholesale solution (particularly if a 

similar solution were to be applied to Native Cryptos or Stapled Cryptos more broadly). 

First, if title is constituted by an entry on a register, rather than the holder’s ability to control 

the record by virtue of the private key, this may interfere with the Defining Features of Native 

Cryptos and prevent the records from constituting Virtual Assets, as discussed in paragraph 

1.2.5 above. The risk is heightened if registration is subject to a verification process, 

particularly if that is carried out by an intermediary rather than through an automated 
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decentralised process. Whether or not the record amounts to a Virtual Asset or a mere 

register has a fundamental bearing on its legal treatment (including potentially under the 

proposed Bill), for the reasons discussed in paragraph 1.2 above.  

Secondly, this does not address the question as to who would be considered to be in 

possession of a Native Crypto in an open permissionless environment, where the identities 

of holders are not recorded. If a private key is misapplied or “stolen”30 in that context, there 

would be a period, albeit temporary (before the document is transferred and a new private 

key is created) where multiple persons could be considered to be in control of the document 

(with an intention to possess). Moreover, if the Law Commission is looking to provide one 

unifying solution for digital assets, it would be odd if the means of determining who is in 

possession differed between Native Crypto and Stapled Crypto arrangements. 

 Negotiability 

As discussed above, treating digital assets as things in possession requires one to 

conceptualise transfers as the delivery of one continuous thing from sender to recipient. 

Analysing transfers in this way means that the legal theory that each on-chain transfer 

creates new property with a new title (as discussed in paragraph 1.2.6 above) would not 

apply, and transferees will acquire title subject to any defects or equities in the title of the 

transferor. In relation to Native Cryptos, this would not reflect the realities of the market (as 

discussed in paragraph 1.2.6 above). In relation to Stapled Cryptos, this could mean that 

entitlement to the rights evidenced by them will, over time, diverge from the digital asset to 

which they are stapled, rendering the digital record of no practical value31. 

 Concerns around treating digital assets as registered assets 

Whilst we have concerns around the possession model, we also do not subscribe to the view that 

all digital assets should be treated as registered assets, for reasons that overlap with those outlined 

in paragraph 1.3.3 above. 

First, as discussed in paragraphs 1.3 and 1.2.5 above, if title is constituted by an entry on a register 

rather than the holder’s ability to control the record by virtue of the private key, this may undermine 

the possibility of the records qualifying as Virtual Assets and thus constituting property, as discussed 

in paragraph 1.2.5.  

Secondly, there is no general law on registered assets. At common law, the role of the register is 

best analysed as a necessary but insufficient condition to transfer (i.e. no registration, no passing 

of title; but mere registration does not imply that title passes). Registered assets do not automatically 

benefit from any kind of negotiable status outside the context of a specific statutory regime32. This 

could potentially be problematic for the reasons outlined in paragraphs 1.2.6 and 1.3.4 above. 

There is also no doctrine of relative title that applies in relation to registered assets, unlike in relation 

to possession (as discussed in paragraph 1.3.3 above). Similarly, the legal mechanism for transfers 

 
30 Acknowledging that private keys, not being property, cannot be stolen.   

31 Although this is an existing issue for documentary intangibles in paper form, we understand that market practice relating to them is 

to obtain evidence of title before accepting them, which is a practice that is unlikely to survive digitisation as there must be a 

significant risk that the market will assume that digitisation has elevated the electronic trade document to the status of a truly 

negotiable digital instrument. 

32 For example the regime provided for in respect of shares under The Companies Act and Uncertificated Securities Regulations and 

the regime provided for in respect of land under The Land Registration Act. 
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of registered assets under the common law is assignment or novation which, as explained in 

paragraphs 1.3.1 above and 1.7(iii) below, is not suitable for digital assets. 

To address all these concerns in a wholesale manner (i.e. for all digital assets including ETDs) would 

require broad statutory intervention significantly beyond the scope of the Bill. This is likely to present 

many difficulties and create a high risk of unintended consequences, although we acknowledge that 

there may be a case for the development of a statutory regime in relation to digital assets that are 

not Virtual Assets (i.e. that do not amount to property) – see paragraph 1.2.5(iii).  

 Other concerns around the proposed Bill 

In addition to the concerns we have raised in relation to the possession model generally, we have a 

few specific concerns in relation to the formulation of the proposed Bill.  

(i) Mere registers vs Virtual Assets. The Papers propose to carve out “bare legal rights” from 

the scope of the Bill.33 We understand this to mean that rights recorded on mere records or 

registers, as opposed to stapled to Virtual Assets would be outside the scope of the Bill. We 

agree with the logic of this proposal. If there is no asset that is capable of amounting to 

property, it follows that there is no asset capable of being subject to a possessory type 

interest. However, this exclusion is not clear from the text of the draft Bill. If a mere register 

is used to evidence rights or interests akin to those typically evidenced in a trade document, 

the records under that register could potentially qualify as electronic trade documents if a 

person is, by virtue of being able to instruct the registrar to transfer the asset, considered to 

have “control” of the asset. As discussed below, the meaning of the term “control” is not 

clear.  

(ii) Meaning of control. The definition of control (which refers to the ability to use the document 

and transfer or otherwise dispose of it) leaves much room for interpretation. The Papers 

propose that the concept of control should be limited to factual control (as opposed to legal 

control)34, but that is not clear from the text. As noted above, a person could, by virtue of 

being able to instruct a registrar to transfer an asset, be considered to have “control” of the 

asset under this definition if registered assets are in scope of the Bill. As noted elsewhere, 

there is a case for recognising legal control as amounting to control. As discussed in 

paragraph 1.2.5 above, we consider it conceptually possible (although not within currently 

accepted legal principles) for an arrangement that utilises legal controls to give rise to a 

Virtual Asset (which might then benefit from the proposed treatment under the Bill). 

Currently, such an arrangement is considered to give rise to a mere record or register and 

there will be no Virtual Asset that is capable of “possession”, as discussed in paragraph 

1.5(i) above. Defining the boundaries between Virtual Assets and mere registers may be 

extremely challenging in practice, for the reasons discussed in paragraph 1.2.5 above.    

(iii) No more than one person has control. There are considerable difficulties in requiring only 

one person to have control, when private keys (which are generally used to control digital 

assets) are capable of being shared by multiple persons simultaneously. If the mere 

possibility that a private key may be shared would result in a digital asset ceasing to qualify 

as being capable of exclusive control, then this would exclude many potential deployments 

of blockchain on DLT. If such mere possibility would not have this result (so that some 

identified person is considered to have control), then it seems that the concerns outlined in 

 
33 ETD CP, paragraph 5.47 and DA CfE, paragraph 2.19  

34 ETD CP, paragraph 5.87  
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paragraph 1.3.3 (in relation to treating a registered holder as the person in possession) 

apply. In addition, the draft Bill does not cater for arrangements under which electronic trade 

documents are intended to be controlled by multiple persons, for example through a multi-

sig wallet. In this case, it may be that no single person has positive control (in the sense that 

they can effect a transaction unilaterally) whilst multiple persons have negative control (in 

that they can exclude others from effecting a transaction). In any case, this type of 

arrangement would appear not to satisfy the requirements under the draft Bill. 

(iv) Negotiability status. The draft Bill applies to a broad range of electronic trade documents, 

many of which do not have negotiable status in paper form, and does not seek to amend 

their status as to negotiability. There is a clear logic to this (i.e. that the electronic form should 

be treated in the same way as its paper equivalent). However, if electronic trade documents 

under this regime are to be capable of being traded on public blockchains, among 

pseudonymous participants and with no form of permissioning, it is likely that entitlement to 

the rights evidenced by them will, over time, become unstuck from the underlying Virtual 

Asset, rendering the digital record of limited practical value, as discussed in paragraphs 

1.2.6 and 1.3.4 above. Given that, in many cases, the market will expect Virtual Assets to 

have negotiable status, we recommend further consideration of this. 

(v) Evolution through common law. The current draft Bill is limited to certain categories of 

electronic trade document and does not include other similar documents that could 

potentially benefit from similar treatment, such as bearer securities. Furthermore, the Bill 

only allows new types of document to be added to the list by way of statutory instrument. 

This excludes the possibility of the market evolving through the law merchant, which has 

been an incredibly useful and flexible tool for the adaptation of English law in the past. 

(vi) Electronic trade documents vs Stapled Cryptos. As noted in paragraph 1.2 above, we 

consider electronic documentary intangibles to be a subset of Stapled Cryptos. Allowing for 

other types of Stapled Cryptos to have a status equivalent to that of a documentary 

intangible and/or negotiable instrument through recognition under the common law would 

be beneficial to new markets and innovation. We are concerned that any limitation of this 

regime to certain statutorily prescribed instruments is therefore detrimental to innovation. 

 A third category of property 

The Law Commission’s proposals to allow electronic trade documents and digital assets to be made 

capable of possession appear to be based, at least in part, on the premise that, under English law, 

all property is categorised either as a thing in action or as a thing in possession. This, as highlighted 

in the ETD CP, derives from a statement of Fry LJ (approved by the House of Lords on appeal) in 

Colonial Bank v Whinney35, which has been followed in subsequent cases, including Your Response 

v Datateam36. Given the choice between these two categories, it is understandable that the Law 

Commission would favour possession (for the reasons outlined in paragraph 1.3.1 above). 

Increasingly, however, it is clear that the courts are willing to recognise a residual category of 

intangible property. This includes certain property rights recognised by statute (such as patents37) 

 
35 Colonial Bank v Whinney (1886) 11 App Cas 426 (HL). Fry LJ said: “All personal things are either in possession or in action. The 

law knows no tertium quid [third thing] between the two.” 

36 Your Response v Datateam Business Media [2014] EWCA Civ 281, [2015] QB 41 

37 Pursuant to the Patents Act 1977  
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but also other intangibles such as carbon trading allowances38, waste management licences39, milk 

quotas40, goodwill41 and possibly also a right to a personalised car registration number.42  

What is perhaps less clear is whether that residual category falls within the broader category of 

“things in action”43. On this point, we agree with the conclusion of the UKJT Legal Statement, which 

states: “If a cryptoasset does not embody a legally-enforceable right or obligation then it is neither 

necessary nor useful to classify it as a thing in action. If it is necessary to classify it at all, then a 

cryptoasset is best treated as being another, third, kind of property, as the court was prepared to do 

with the EU carbon emission allowances in Armstrong v Winnington”.44 The High Court of England 

and Wales has similarly concluded that cryptoassets were neither things in possession nor things 

in action, but nonetheless a form of property (though this did not create a binding precedent).45 Even 

in Your Response v Datateam46 (in which the argument that there was a third category of property 

was rejected), Moore-Bick LJ acknowledged that there was a powerful case for reconsidering the 

dichotomy between things in possession and things in action (though they were not able to do so 

on the facts of that case). The conclusions of Your Response can also be distinguished on the 

grounds that unlike Native Cryptos, the subject matter of that case – a database - was found not to 

meet the Ainsworth test47. There do, therefore, seem to be good grounds to suggest that the 

common law is likely to move in this direction. However, we acknowledge that there remains some 

legal uncertainty on this point, and this may be an area for targeted intervention48.  A key challenge 

with such a categorisation is that it may then be necessary for the courts to develop separate 

remedies for this third category, although we agree with the conclusion of the UKJT in this regard 

that “the remedies which the law will provide in any particular circumstances follow on from an 

analysis of the relevant legal rights, and can be developed as necessary over time in appropriate 

cases”49. Thus, the absence of defined jurisprudence relating to remedies for such an asset class 

should not operate as a deterrent to its recognition. 

In addition, given that there is a growing category of intangibles that are not neatly categorised as 

either things in possession or things in action, we suggest that it would be more helpful to develop 

a general solution (i.e. a third category of property capable of accommodating intangibles other than 

things in action) rather than developing a narrower approach that only accommodates certain types 

of digital asset. 

 Reliance on private multipartite contractual frameworks and legal stapling mechanisms 

 
38 Armstrong DLW GmbH v Winnington Networks [2012] EWHC 10, [2013] Ch 156 

39 Re Celtic Extraction Ltd 

40 Swift v Dairywise Farms Ltd 

41 Templeton Insurance Ltd v Thomas; JSC BTA Bank v Ablyazov 

42  Goel v Pick 

43 As outlined in paragraphs 68 – 69 of the UKJT Legal Statement  

44 UKJT Legal Statement, paragraph 86  

45 AA vs Persons Unknown [2019] EWHYC 3556 (Comm), [2020] 4 WLR 35 at [55]  

46 Your Response v Datateam Business Media [2014] EWCA Civ 281, [2015] QB 41, [27]  

47 As discussed in paragraphs 59 – 65 of the UKJT Legal Statement.   

48 There is also a risk that if digital assets are considered not to fall within the category of things in action, they may constitute “goods” 

for the purpose of s61(1) of the Sales of Goods Act 1979 (which, in our view, cannot be the right outcome). That issue may need 

to be addressed by statute. 

49 UKJT Legal Statement, paragraph 10  
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If digital assets are not treated as things in possession, the market may need to rely more heavily 

on legal structuring to facilitate their transfer. In the ETD CP50, the Law Commission acknowledges 

that multipartite contractual frameworks can already be used to facilitate paperless trading solutions 

but highlights a number of shortcomings of this approach. These are raised in the context of 

electronic trade documents but could be of relevance in respect of Stapled Cryptos more broadly. 

We discuss each of the Law Commission’s concerns in turn below. 

(i) Need for a common rulebook. The first concern is that this requires all parties to sign up 

to a multilateral contractual framework, which increases the complexity and cost of 

transacting. In our view, however, this requirement may not pose a significant additional 

burden in practice. As a starting point it is worth noting that a multilateral contractual 

arrangement may arise between parties that agree to be bound by a common rulebook, 

even where the parties do not know the identity of one another when they agree to be bound 

by the rules.51 In other words, adherence to a multilateral contractual framework may simply 

be made a condition of participation in the system (as discussed in paragraph 1.2.4 above). 

This would, of course, require the system to be subject to a degree of permissioning – i.e. 

the relevant digital assets (to which the relevant rights or interests are attached) could not 

move freely across an open network. However, in our view this is likely to be necessary in 

any case (at least in respect of electronic trade documents).  

As discussed in paragraph 1.3.3 above, in order to ensure that any electronic trading 

platform is trusted by market participants, we expect that at the very least it will need to 

provide some form of identification verification process to minimise the risks associated with 

the theft of private keys. This will require participants in the system to provide their 

identification information as a condition for participation in the system. In addition, it would 

be prudent to anticipate that an electronic system for the transfer of high value electronic 

trade documents or digital assets would be subject to anti-money laundering / know-your-

customer type onboarding and monitoring requirements, which would likely require some 

form of overarching governance and rulebook. If these features are required, it would be a 

simple extension to require participants to be bound by the rules of the system.  

Furthermore, multilateral rulebooks may be desirable to the participants for other reasons - 

for example to set out the roles and responsibilities of the parties and who assumes 

responsibility if something goes wrong, including if there is a malfunction or a hacking, for 

example. Commercial parties will generally be unwilling to bear uncertain risks. That said, 

we acknowledge that there could potentially be some scenarios in which markets would like 

to be able to trade Stapled Cryptos in a permissionless context.  

(ii) Parties acquire mere personal rights against their counterparties. The Papers also 

suggest that one of the shortcomings of multipartite contractual frameworks is that the 

parties cannot acquire proprietary rights enforceable against third parties who are not party 

to the contractual framework. In our view, this is an oversimplification of the law. It is correct 

that a contractual arrangement cannot bind third parties and cannot prevent third parties 

from acquiring proprietary interests in contravention of the contractual arrangement. It is, 

however, possible for a multilateral contractual arrangement to provide for the transfer of 

proprietary interests between participants (which will be effective against third parties) and, 

where the proprietary interests are in property that has been immobilised in connection with 

 
50 Paragraphs 2.36 – 2.44  

51  The Satanita [1897] AC 59 
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the contractual arrangement, for the arrangement to include legal and practical protections 

to prevent transfers to third parties outside the system to the detriment of participants in the 

system. Broadly speaking, we believe that careful legal structuring should permit the stapling 

of proprietary interests (both things in action and things in possession) to Native Cryptos 

within a permissioned system without the necessity of statutory intervention52.  

(iii) Legal uncertainties. The ETD CP notes that the legal validity and consequences of these 

contractual frameworks are untested in courts and so relatively uncertain, as compared with 

the well-settled position in relation to paper trade documents. We see four key uncertainties 

worth considering, as outlined below. 

(a) Transfers. The Law Commission Papers make the case that a key benefit of treating 

digital assets as things in possession is that it would simplify transfer processes. We 

do not entirely agree with this given the potential for new uncertainties, as discussed 

in paragraph 1.3 above. However, we do acknowledge that transfers may be an area 

where there remains some legal uncertainty that ought to be addressed.  

The UKJT Legal Statement accepted in principle that transfers of Native Cryptos 

could take place either on-chain or off-chain through an appropriately drafted 

agreement.53 It also noted that “some of the methods of assumption and assignment 

may be novel”54. There remains, however, some uncertainty as to the precise legal 

mechanism by which transfers take place, both on- and off-chain.  

As discussed in paragraph 1.6 above, the key issue is that it remains unclear 

whether Native Cryptos will be treated by the courts as things in action. The legal 

processes for transferring things in action (i.e. assignment and novation) have 

evolved on the basis that there is a counterparty against whom notice can be served 

or with whom a new contract can be formed. Whilst it may be possible to effect an 

equitable assignment, this will not be ideal or suitable in all cases. Therefore, it would 

be helpful to have some form of legal clarification that transfers of Native Cryptos 

may be effected other than by way of assignment or novation. This certainly seems 

to be the suggestion of the UKJT Legal Statement, which (as discussed in paragraph 

1.2.6 above) suggests that an on-chain transfer involves the destruction of one 

digital asset and the creation of a new one.  

The UKJT Legal Statement did not discuss transfers of Stapled Cryptos. In relation 

to these, our expectation is that, legal structuring techniques could be used to ensure 

that the stapled rights effectively move with the underlying Native Crypto (even if the 

transfer is analysed as a destruction and creation of value rather than the delivery 

of a continuous thing, as noted above). See paragraph 1.2.4.  

(b) Negotiability. As touched on in paragraphs 1.2.6, 1.3.4 and 1.5 above, if transfers 

of Native Cryptos are analysed as a destruction of one asset and the creation of 

another, the issue of negotiability will not arise in respect of on-chain transactions 

(because each on-chain transferee takes a fresh title to the new asset). The issue 

 
52 In the case of Native Cryptos stapled to possessory interests in goods, this may mean that the custodian or carrier of the relevant 

goods needs to be party to the multipartite agreement, but this can be achieved through an accession to a set of rules applicable 

to such parties. It should be noted that, as is the case today with paper documents of title, the stapling of possessory interests in 

goods may not be fully negotiable. Neither the Bill, nor the ETD CP, include a proposal to the contrary.    

53 UKJT Legal Statement, paragraphs 46 and 48 

54 UKJT Legal Statement, paragraph 51  
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of negotiability (or quasi-negotiability) could, however, be relevant in various 

circumstances, for example: (i) in relation to off-chain transactions; (ii) if transfers 

are reanalysed as the delivery of a continuous thing (as the Law Commission is 

proposing to do); (iii) where, even if on-chain transfers confer this form of 

negotiability, a proprietary interest that is stapled to the Native Crypto is determined 

not to be negotiable (as is the case with documents of title, which are not considered 

to permit a holder to transfer a better title than the holder has to a good faith 

purchaser for value); (iv) in respect of systems that involve transfers of bare legal 

rights or interests, rather than Stapled Cryptos; or (v) in relation to other types of 

Virtual Assets (in relation to which transfers cannot be conceptualised as giving rise 

to a fresh title).  

There is some uncertainty as to whether a digital asset could be capable of acquiring 

the status of a true negotiable instrument under the law merchant given the nature 

of the technology. That category of negotiable instruments relies on evidence of a 

mercantile practice of the relevant instrument “passing by delivery from hand to 

hand”55. Even if there is a statutory intervention (as the Law Commission has 

proposed) to provide that certain types of digital assets may be treated as things in 

possession, the uncertainty as to whether there is in fact any instrument that can be 

seen to be “passing by delivery from hand to hand” may remain in doubt, for the 

reasons outlined in paragraph 1.3.2 above. On the other hand, it would be a 

relatively straightforward step for a court to extrapolate the concept of “hand to hand” 

in a pre-digital environment to a digital transfer in a digital environment and to 

recognise the existing market practice of regarding Native Cryptos as de facto 

negotiable. 

Even if a document is not a negotiable instrument at common law, it is our 

expectation that some form of quasi-negotiability could be provided for within a 

permissioned system, with careful legal structuring. For example, the circumstances 

of an instrument’s transfer can give rise to an estoppel against the transferor 

preventing the denial of the holder’s title.56 Similarly, an estoppel by representation 

in the terms of an instrument can bind the obligor not to raise equities against a 

subsequent holder.57 As previously noted, the Uncertificated Securities Regulations 

2001 are an example of statutory recognition of a form of negotiability for a system 

of registration58. 

(c) Concurrent interests. As alluded to in paragraph 1.4 above, there is some 

uncertainty as to whether it is possible for more than one person to have concurrent 

legal (as opposed to equitable) interests in a Virtual Asset. That is not possible for a 

thing in action in the narrow sense (since legal title rests with the person with the 

right to sue on the claim). Allowing Virtual Assets to be treated as things in 

possession could provide a route for establishing relative title through possessory 

 
55 Bechuanaland (above). See also Goodwin v Robarts (1875) L.R. 10 Ex. 337.  

56 Colonial Bank v Cody (1890) 15 App. Cas. 267; Re Ottos Kopje Diamond Mines Ltd [1893] 1 Ch. 618.  

57 Crouch v Credit Foncier of England Ltd (1873) L.R. 8 Q.B. 374.   

58 Note: the theory that the USRs achieve the equivalence of negotiability has been criticised on the basis that achieving equivalence 

with a negotiable instrument was ultra vires under the USRs, given that the empowering primary legislation (the Companies Act 

1989, s.207) provided that rights were to be altered as little as possible. Consequently, the USRs could achieve that transfers 

proceed to registration without challenge but may not exclude the rights of a third party to bring a tracing claim once that registration 

was complete. 
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interests59 (although it is unclear that the Bill would achieve this, as discussed in 

paragraph 1.3.3 above). We agree that this would be useful – for example, to allow 

parties to create proprietary interests that fall short of legal ownership, without 

needing to resort to an equitable interest such as a trust. This would be particularly 

useful in relation to security interests. Security interests over things in action 

generally take effect as a charge or equitable assignment that is perfected by giving 

notice to the obligor (which as discussed above, is often not possible in the case of 

Virtual Assets). This can create practical difficulties, since charges and equitable 

assignments are registerable and registration may not always be feasible in the 

circumstances, for example in the context of high frequency transactions. Given this, 

it may be useful to clarify that it is possible to create legal interests in Virtual Assets 

that fall short of outright ownership and it is possible to take security over a Virtual 

Asset other than by way of a charge or equitable assignment. 

(d) Remedies. The Law Commission makes the case that the law of England and 

Wales’ primary means of protecting interests in personal property is through the tort 

of conversion, which is available only in respect of things in possession60. There are 

a few points we would highlight here. First, in the context of a multipartite contractual 

framework, there is much more freedom to provide for tailored remedies through 

contract. These will also include proprietary remedies where a multilateral 

arrangement permits transfers of proprietary interests. Secondly, in the case of a 

permissionless environment, where parties are often acting in a pseudonymous 

capacity and value can be dissipated very quickly, the tort of conversion may be of 

limited use when it comes to recovering assets. Thirdly, where it is possible to 

identify parties against whom a claim may be brought, if the remedy of conversion 

were not available, we expect that there are other remedies that the courts will be 

able to rely on in the event the relevant assets are traceable - for example, equitable 

doctrines such as unjust enrichment (as discussed in paragraph 1.6 above). In 

summary, we do not see this as an issue that is incapable of being overcome.   

For the reasons outlined above, we consider that it should be possible to develop effective paperless 

trade solutions with careful legal structuring utilising a multipartite contractual framework, subject to 

a few areas in relation to which statutory intervention would be helpful (as discussed above). This 

analysis will also extend to arrangements involving other types of Stapled Cryptos.  

 Conclusion 

Creating an overarching solution for the transfer of all types of digital assets outside the context of 

a contractual framework will require broad statutory intervention, which is likely to be extremely 

difficult in practice and risk creating new legal uncertainties and other unintended consequences. 

This would not, in our view, be the least interventionist approach. 

In our view, the development of paperless trading solutions and other digital asset platforms is 

already broadly achievable through careful legal structuring. 

There are a few areas in relation to which specific legal uncertainties remain, in particular: 

 
59 As discussed in paragraph 2.14 of the ETD CP.  

60 See, for example, ETD CP, paragraph 3.16 and footnote 22  
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(i) whether Virtual Assets may be categorised as a form of property other than as a thing in 

action or a thing in possession; 

(ii) whether it is possible to effect a transfer of a Virtual Asset other than by way of an 

assignment or novation;  

(iii) whether it is possible to create a legal proprietary interest in a Virtual Asset that falls short 

of legal ownership (i.e. whether it is possible to have relative title to certain Virtual Assets), 

including for the purposes of taking security; and 

(iv) whether the legal methods by which “stapling” of rights or proprietary interests to digital 

assets might be extended, and certain formalities61 may be disapplied or deemed satisfied, 

in certain contexts relating to the transfers of digital assets.   

 

We have also suggested that the Law Commission may wish to consider broader recognition of 

certain electronic records that do not, under current law, constitute independent property. A number 

of our market participant consultees who have seen a draft of this paper have expressed some 

reservations around the suggestion, in particular if such an intervention were to have an impact on 

existing arrangements62, which would run a very significant risk of the impact of unintended 

consequences. We therefore suggest that any expansion of the current legal framework is made on 

a permissive or elective basis, so that systems wishing to rely on a new legal framework would need 

to reference it specifically in order for it to apply. This would reduce significantly the scope for 

unintended consequences.63 

In reality, however, in relation to the items listed above, we do not expect the residual uncertainties 

that we have highlighted to hold the market back. Indeed, there remain a number of legal 

uncertainties in relation to intermediated securities market, as the Law Commission has pointed 

out64, and this has not prevented that market from thriving. Indeed, a number of market participants 

have suggested that the extent of legal uncertainty may, on occasions, been unhelpfully overstated. 

In order to send a signal to the global market that English law does already support digital asset 

innovation and thus promote the use of English law, it could be helpful to have an authoritative legal 

statement, akin to the UKJT Legal Statement, that supports the analysis above. In addition, it may 

be helpful to have statutory clarifications in relation to the uncertainties identified above. 

In the future, there could also be demand for one or more specific statutory regimes to provide an 

overarching framework in respect of specific types of registered digital assets. 

 

 

 

 
61 Such as the requirement under section 53(1)(c) of the Law of Property Act 1925 that the disposition of an equitable interest must 

be in writing. 

62 We do not believe that introducing a change on the basis that it is only to have a prospective effect would adequately address this 

concern because it might accidentally capture new legal arrangements entered into as a result of an existing contractual 

arrangement.  

63 We also suggest that any broader intervention considers the knock-on impact on the intermediated securities market, noting the 

many parallels between that market and the digital asset market. 

64 Law Commission, Scoping Paper: Intermediated securities: who owns your shares? (November 2020) 
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2 ETD CP 

Consultation Question 1. 

 We invite consultees’ views on the advantages and disadvantages associated with using 

private contractual frameworks to facilitate the use of electronic trade documents, 

compared with using electronic documents recognised in law as being equivalent to paper 

documents. 

Paragraph 2.44 

 

As discussed in paragraph 1.6 above, in our view, the key disadvantages of relying on a contractual 

framework are that: (i) this does not allow for electronic trade documents to be traded in an open, 

permissionless DLT environment; and (ii) there remain certain legal uncertainties, in particular regarding the 

legal mechanisms for transfer and for granting proprietary interests that fall short of legal ownership (for 

example, for the purpose of creating security interests).  

 

In relation to point (i), we consider that some degree of permissioning is likely to be desirable to commercial 

parties in the context of electronic trade documents, including for identification verification purposes and 

perhaps also to allocate liability, as discussed in paragraphs 1.6 and 1.4(i) above.  

 

In relation to point (ii), we acknowledge that there do remain certain legal uncertainties. However, in our 

view, these would be better addressed through targeted statutory intervention, as discussed in paragraphs 

1.6 and 1.8 above. 

 

Paragraph 2.42 of the ETD CP suggests that the more complex legal arrangements embedded in a 

multilateral agreement "is likely a significant part of the explanation for the persistence of paper trade 

documentation in spite of the available contractual workarounds." Feedback that we have received is that 

there are significant change management obstacles to the implementation of any new system or process 

in a decentralised market that are not related to legal issues and that the roll out of electronic trade 

documents would also likely face similar change management obstacles. We do not therefore believe that 

legal obstacles are a major impediment to the roll out of private contractual frameworks. 

 

An additional material benefit of the use of a contractual framework is that it allows the parties to choose in 

a manner that clearly binds all participants a legal system to apply to the arrangement and include within 

that an arrangement the submission of parties to specified courts or arbitrations having jurisdiction to hear 

disputes. 

 

Consultation Question 2. 

 We provisionally propose that our reforms cover only the following categories of 

document:  

 bills of exchange;  

 promissory notes;  

 bills of lading;  

 ship’s delivery orders;  

 warehouse receipts;  

 marine insurance policies; and  

 cargo insurance certificates.  

Do consultees agree?   
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Consultation Question 2. 

If not, we invite consultees to suggest categories of document that should be added to or removed 

from this list, and to explain why.  

Paragraph 3.85 

 

For the reasons provided at the front of this response, we are not sure that the framing of the Bill is 

necessary to achieve the objectives of the Consultation and its aims could be achieved by narrower 

intervention. The multilateral framework approach that we have suggested could apply to a broad range of 

instruments and things in action, although, in practical terms, only things in action that comprise unilateral, 

one-way obligations could be stapled to a Native Crypto. Consistent with our earlier comments, we see two 

issues with the chosen list of instruments:  

• firstly, that they do not have the same legal status in relation to the rights that they represent, with 

bills of exchange being negotiable instruments, bills of lading constituting documents of title that 

are not negotiable in the full sense and warehouse receipts sometimes constituting a document of 

title and sometimes not; and 

• secondly, as discussed in paragraph 1.4(iii) above, we consider the framing of the bill which only 

allows new documents to be added by means of statutory instrument and excludes the possibility 

of evolution through the law merchant, to be overly rigid and run the risk of stifling innovation. 

 

Consultation Question 3. 

 We provisionally propose that sea waybills and air waybills need not and should not be 

included. Do consultees agree? 

Paragraph 3.86 

 

See our response to question 2.2 above. 

 

Consultation Question 4. 

 We provisionally propose that bearer bonds and other documents of title including 

banker’s drafts, certificates of deposit payable to bearer, bearer scrip certificates 

exchangeable for shares, mate’s receipts, traveller’s cheques, and dividend warrants 

need not and should not be included. Do consultees agree? 

Paragraph 3.87 

 

See our response to question 2.2 above. 

 

Consultation Question 5. 

 We provisionally propose that the Secretary of State should have the power to add, 

remove, or amend an entry in the list of documents described in Consultation Question 1 

by regulations made by statutory instrument. Do consultees agree? 

Paragraph 3.88 

 

We agree that it is helpful to allow for the list of documents to evolve over time, including through statutory 

instruments. However, in our view, allowing for evolution through the law merchant is equally, if not more, 

important, as discussed in response to question 2.2 above. 

 

Consultation Question 6. 

 We provisionally propose that the group of documents covered by our proposed reforms 

should be referred to as “trade documents” in the draft Bill. Do consultees agree?   
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Consultation Question 6. 

If not, what alternative label would consultees propose, and why? 

Paragraph 3.94 

 

No comment, given our responses above. 

 

Consultation Question 7. 

 We provisionally propose that each individual trade document in the draft Bill need not 

and should not be defined. Do consultees agree? If not, please give reasons. 

Paragraph 3.96 

 

No comment, given our responses above. 

 

Consultation Question 8. 

 We provisionally propose to include ship’s delivery orders and warehouse receipts in our 

list of trade documents, without an express restriction to those that have been made out 

to order. Do consultees consider that this will cause problems? Please explain why. 

Paragraph 3.99 

 

No comment, given our responses above. 

 

Consultation Question 9. 

 We provisionally propose that bare legal rights should be excluded from the scope of our 

proposals for the possession of electronic trade documents. Do consultees agree? 

Paragraph 5.58 

 

We understand the rationale for concluding that bare legal rights should not be capable of possession, in 

the sense that there is nothing to possess. However, distinguishing between bare legal rights on the one 

hand and stapled cryptoassets on the other hand may be highly complex in practice, and the ETD CP does 

not address this issue in any detail. We discuss some of the complexities in paragraphs 1.2(ii) and 1.4(i) 

above. 

 

We note that many of the policy reasons in the Consultation that support the proposals in the consultation 

would seem to be equally supportive of a secure arrangement that is based on a system of records 

maintained by an independent third party. At present, such an arrangement would not constitute or give rise 

to an independent “thing” that would be recognised as property under English law that is capable of existing 

separately from the property rights that it records or evidences. There does therefore appear to be an 

equally strong case for recognising such a system and we note that the MLETR does extend to such 

arrangements.  

 

Consultation Question 10. 

 We provisionally propose that, in order for an electronic trade document to be capable of 

possession, the nature of the document must not support concurrent control by multiple 

parties at one time. Do consultees agree? 

Paragraph 5.72 

 

As discussed in response to question 2.2 above, it will not always be clear what is meant by the term 

“document” in the context of an electronic trade document platform. 

256



   
  

 

 Page 28 of 44 

 

 

We agree that if an electronic document is to be treated as capable of possession then, at a minimum, the 

relevant platform will need to find a solution to address the “double-spend” problem (i.e. the possibility of 

inconsistent transfers of the same cryptoasset to different recipients). However, we have various concerns 

around the framing of both this question and the proposed bill. In particular: 

• Private keys to cryptoassets can be shared by multiple persons concurrently (either with or without 

the consent of the rightful owner). What measures would a system need to deploy to ensure that 

only the rightful owner can exercise control? Would this necessitate some kind of identification 

verification process? This is hinted at in paragraph 5.94 of the ETD CP, but it is not clear what the 

Law Commission’s expectations are. If an identification verification process is required, that implies 

that the documents will only be capable of transfer within a closed, permissioned network. If the 

mere possibility that a private key may be shared would result in a digital asset ceasing to qualify 

as being capable of exclusive control, then this would exclude many potential deployments of 

blockchain on DLT. If such mere possibility would not have this result, then we query how exclusive 

control can be demonstrated in practice outside a closed system. 

• The requirements do not seem to cater for multi-sig wallet arrangements, under which multiple 

(separate) persons have negative control over the asset and no single person has positive control 

over the asset. 

 

These issues are discussed further in paragraph 1.4(i) above. In our view, there would need to be more 

clarity around how this type of requirement can be met in practice in order to avoid stifling innovation. 

 

Consultation Question 11. 

 We provisionally propose that “control” should be defined as the ability (as a matter of 

fact) to:  

8.1.1 use; and  

8.1.2 transfer or otherwise dispose of an electronic trade document. 

Do consultees agree? 

Paragraph 5.90 

 

We refer to our analysis in paragraph 1.5 relating to control. As a general point, our analysis in the main 

body of our response is premised on the basis that control as a concept need not be defined if an approach 

of minimal intervention is taken, as outlined in the main body of our response. 

 

Attempting to define control in the manner suggested in the question above does not consider the doctrine 

of constructive possession and how this or an analogue of it might be used to confer proprietary interests 

in Native Cryptos that fall short of legal ownership. As outlined above in paragraph 1.7(iii)(c)) (Concurrent 

interests), this is an area in which some form of legal intervention would be welcomed. However, we note 

that the difficulty in defining control (and which we have experienced in practical applications of systems 

subject to the UCC) is such that it may be best left to the courts to develop this as a concept after there is 

some clarification to the law confirming that it is possible to have some form of property interest in Native 

Cryptos that falls short of legal title. Such a property interest may have many of the hallmarks of possession 

(including the ability to hold it constructively), but it may be appropriate to call it something else. 

 

In addition, the analysis is also subject to the concerns noted above in relation to knowledge of a private 

key being shared widely, multi-sig wallets or sharded keys (which operate similarly to multi-sig wallets). 
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There are also other types of arrangement that the ETD CP does not consider, such as the effect of locking 

a digital asset in a smart contract whereby the private key is generated by and retained within the smart 

contract and incapable of retrieval. 

 

It may be helpful to specify in any intervention that control should not be limited to exclusive control and that 

it may extend to other arrangements that would capture the locking of Virtual Assets into smart contracts. 

 

Consultation Question 12. 

 We provisionally propose that, in order for an electronic trade document to be capable of 

possession, “the system” on which the document is held must ensure that no more than 

one person can control the document at any one time. Do consultees agree? 

Paragraph 5.95 

 

See our response to questions 2.10 and 2.11 above. 

 

Consultation Question 13. 

 We invite consultees’ views on whether there could be a situation in which multiple parties 

could have equal claim to “possession” of an electronic trade document in such a way that 

they would not be “one person” for the purposes of the law.  

Paragraph 5.96 

 

See our response to questions 2.10 and 2.11 above. 

 

Consultation Question 14. 

 We provisionally propose that, in order for an electronic document to be capable of 

possession, transfer of the document must transfer control of the document to the 

transferee, and the transferor must lose control of it as a consequence. Do consultees 

agree? 

Paragraph 5.103 

 

No comment, noting our general submissions in the main body of our response on the merits of legislating 

so that electronic trade documents can be capable of possession. 

 

Consultation Question 15. 

 We invite consultees’ views on how existing systems, or those in development, ensure 

that the transferor of an electronic document can no longer control the document after it 

is transferred.  

Paragraph 5.104 

 

With respect to electronic documents that are Native Cryptos, we understand that it is the combination of 

the system rules which ensure that the data can be “spent” (i.e. rendered inert) only once (and, therefore, 

to the exclusion of others) and the public/private data parameters (the combination of which we refer to as 

the “Defining Features of Cryptos”). For other types of electronic document which do not exhibit the Defining 

Features of Cryptos, arrangements to ensure that a transferor no longer controls a document after its 

transfer may rely on other methods, including the supervision of a central operator or contractual obligations. 
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Consultation Question 16. 

 We invite consultees’ views on whether the ability to retain a copy of an electronic trade 

document after transfer or other disposal of the electronic trade document could lead to 

problems in practice.  

Paragraph 5.109 

 

With respect to electronic trade documents which are Native Cryptos, this should not be a problem with 

respect to determining who has control of the relevant document unless the party who retains such a copy 

also retains the ability to “spend” the relevant data comprising the document (which it might if, for example, 

the transferor has access to the relevant private data parameter). For other types of electronic trade 

document, we would assume that the ability to “spend” the document would also pass along with the transfer 

of the document, and as such the analysis should be similar. 

 

Once a Virtual Asset has been spent, the related data will remain on the blockchain. This may include an 

ability to see and/or hear any data files that are linked to that spent data. Such a file is mere data and 

therefore not capable of constituting property, so there should be no objection to multiple copies being in 

existence. It is the method of stapling the embedded legal rights that creates the ability to identify the unique 

person entitled to the right through the act of spending (which might constitute a surrender of the virtual 

document to the person obliged under it to honour it upon presentation). In the case of digital assets that 

are not Virtual Assets, they will record the person entitled to the benefit of the document and there is no 

objection to copies of the document being made available to the world for so long as arrangements remain 

in place to identify the person uniquely able to benefit from the document. 

 

Consultation Question 17. 

 We invite consultees’ views on whether the processability of electronic trade documents 

should depend on any other factors or criteria. If so, please explain the reasons for your 

additional criteria. 

Paragraph 5.111 

 

No comment. 

 

Consultation Question 18. 

 We provisionally propose that:  

8.1.3 the person who is able to control an electronic trade document is the person in 

possession of it; and  

8.1.4 possession of an electronic trade document is transferred from one person to 

another when the transferee gains control of that electronic trade document.  

Do consultees agree? If not, please explain why not. 

Paragraph 5.115 

 

No comment, noting our general submissions in the main body of our response on the merits of legislating 

so that electronic trade documents can be capable of possession. 

 

Consultation Question 19. 

 We provisionally propose that there is no need to make explicit in legislation that the 

requirement of intention to possess applies to electronic trade documents. Do consultees 

agree? 

Paragraph 5.129 
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Please see our general submissions in the main body of our response on the merits of legislating so that 

electronic trade documents can be capable of possession. If some form of intermediate property interest is 

recognised in Virtual Assets, it would be helpful if some form of intention to exercise this property interest is 

required for it to arise. This would help address areas of uncertainty relating to airdrops and whether a 

person that receives an airdrop is automatically the owner or whether that person should exercise or 

demonstrate some manifestation of intention (no matter how small) to acquire some form of legal entitlement 

to the airdropped Virtual Asset. We have considered this issue in the context of custodians of Virtual Assets 

and felt that it would be helpful to require some form of intention so as to prevent a recipient from 

automatically acquiring some form of property interest in airdropped Virtual Assets. 

 

Consultation Question 20. 

 We invite consultees’ views on what circumstances there could be a debate about which 

of one or more parties is in possession of an electronic trade document held on a system 

of the type envisaged by our proposals. 

Paragraph 5.130 

 

No comment, noting our general submissions in the main body of our response on the merits of legislating 

so that electronic trade documents can be capable of possession. 

 

Consultation Question 21. 

 We provisionally propose that electronic trade documents should not be subject to an 

explicit statutory requirement for integrity. Do consultees agree? 

Paragraph 6.13 

 

No comment, noting our general submissions in the main body of our response on the merits of legislating 

so that electronic trade documents can be capable of possession. 

 

Consultation Question 22. 

 We provisionally propose not to impose an express statutory reliability requirement. Do 

consultees agree? Please give reasons.  

If consultees disagree:  

8.1.5 When should a party be required to prove that their electronic document is 

reliable?   

8.1.6 Do consultees think our proposals should include an accreditation process? If so, 

in what form? 

Paragraph 6.28 

 

No comment, noting our general submissions in the main body of our response on the merits of legislating 

so that electronic trade documents can be capable of possession. 

 

Consultation Question 23. 

 We provisionally propose that there should be a statutory requirement that electronic trade 

documents must contain the same information as would be required to be contained in a 

paper equivalent. Do consultees agree? 

Paragraph 6.33 
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Please see our general submissions in the main body of our response on the merits of legislating so that 

electronic trade documents can be capable of possession. We are not convinced that it should be necessary 

to include precisely the same information as would be required to be contained in a paper equivalent.   

 

Consultation Question 24. 

 We do not consider there to be a need to introduce an express statutory provision on 

writing in electronic trade documents, because the law already considers electronic 

displays to be capable of constituting “writing”. Do consultees agree? Please give 

reasons. 

Paragraph 6.43 

 

We agree with this, for the reasons you outline and given our general submissions in relation to the 

legislative proposal in the main body of our response. 

 

Consultation Question 25. 

 We do not consider there to be a need to introduce an express statutory provision on 

signing electronic trade documents. Do consultees agree? Please give reasons. 

Paragraph 6.49 

 

We agree that there is no need to introduce the above, although please note our general submissions in 

relation to the legislative proposal in the main body of our response. 

 

Consultation Question 26. 

 We do not consider there to be a need to introduce an express statutory provision on the 

accessibility of information contained in electronic documents. Do consultees agree? 

Please give reasons.  

Paragraph 6.53 

 

We agree that there is no need to introduce the above, although please note our general submissions in 

relation to the legislative proposal in the main body of our response. 

 

Consultation Question 27. 

 We provisionally propose that legislation should explicitly allow for indorsement of 

electronic documents. Do consultees agree? Please give reasons. 

Paragraph 6.60 

 

No comment, noting our general submissions in the main body of our response on the merits of legislating 

so that electronic trade documents can be capable of possession. 

 

Consultation Question 28. 

 We seek consultees’ views on whether there is any need for electronic trade documents 

to be capable of being issued in sets. 

Paragraph 6.62 

 

Please see our general submissions in the main body of our response on the merits of legislating so that 

electronic trade documents can be capable of possession. We cannot see any benefit of enabling electronic 

trade documents to be capable of being issued in sets. It seems to increase significantly the risk of double 

spending. 
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Consultation Question 29. 

 We provisionally propose that no further provision is required in legislation to address the 

following in respect of electronic trade documents:  

8.1.7 timing of delivery;  

8.1.8 timing of transfer;  

8.1.9 rejection; and  

8.1.10 amendment.  

Do consultees agree? 

Paragraph 6.75 

 

We agree that the above need not be addressed as part of a legislative proposal, although please note our 

general submissions in relation to the legislative proposal in the main body of our response. 

 

Consultation Question 30. 

 We seek consultees’ views on how amendment or rectification of an electronic trade 

document is achieved under existing systems and those in development. 

Paragraph 6.76 

 

Amendments and rectifications of electronic trade documents would require the involvement of a central 

operator of the relevant system in order to be effective, so this will depend on what the system rules 

contemplate. If Native Cryptos are involved in the system, it may not be possible to amend/rectify the 

associated electronic trade document to the extent that the amendment/rectification must take place on the 

associated distributed ledger. It is likely that such a document would need to be “spent” in favour of its 

obligor, to ensure its retirement, which would then issue a new, revised electronic trade document. For a 

digital asset that is not a Virtual Asset, the system should provide for a means of revision. 

 

Consultation Question 31. 

 We seek consultees’ views on whether the phrase “so far as practicable” should be 

included in clause 2(2)(c). If yes, please give examples where such a qualification would 

be required. 

Paragraph 6.80 

 

No comment, noting our general submissions in the main body of our response on the merits of legislating 

so that electronic trade documents can be capable of possession. 

 

Consultation Question 32. 

 We seek consultees’ views on what security interests are typically taken over trade 

documents at the moment 

Paragraph 6.102 

 

Please see our general submissions in the main body of our response. If, as we suggest, the law is clarified 

to permit another form of ownership interest in Virtual Assets, then it would equally be possible for a 

relationship that is similar to bailment, a pledge or a lien to arise in connection with a Virtual Asset. We 

believe that this would be helpful. See also our response to Q 2.33. 
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Consultation Question 33. 

 We provisionally propose that an electronic trade document should be capable of being 

the subject of possessory concepts including bailment, conversion, pledges, and liens, 

and that this should be provided for in legislation. Do consultees agree? 

Paragraph 6.110 

 

We disagree, noting that as a general point we do not think it should be possible for electronic documents 

to be capable of possession. We do however think that there would be benefit in the law recognising that 

Virtual Assts (that is, a sub-category of digital assets that satisfy the Ainsworth test) may be subject to some 

form of legal proprietary interest that falls short of legal ownership, so that it is possible to have relative title 

to certain Virtual Assets (see paragraph 1.7(iii)(c)) (Concurrent interests). 

 

Consultation Question 34. 

 We provisionally propose that existing rules and practices can accommodate the 

discharge, surrender or accomplishment of electronic trade documents, and that no 

specific legislative provision is needed. Do consultees agree? 

Paragraph 6.114 

 

No comment, noting our general submissions in the main body of our response on the merits of legislating 

so that electronic trade documents can be capable of possession. 

 

Consultation Question 35. 

 We provisionally propose that provision should be made to allow for a change of medium 

for trade documents from electronic to paper, or from paper to electronic. Do consultees 

agree? 

Paragraph 6.125 

 

Please see our general submissions in the main body of our response on the merits of legislating so that 

electronic trade documents can be capable of possession. Any exchange would likely be effected through 

the same means by which an amendment is achieved. Please see our response to Q 2.30. 

Consultation Question 36. 

 We seek consultees’ views on whether the draft Bill should contain a requirement that the 

issuer of a trade document must allow the person in possession to change the document’s 

medium. 

Paragraph 6.128 

 

No comment, noting our general submissions in the main body of our response on the merits of legislating 

so that electronic trade documents can be capable of possession. 

 

Consultation Question 37. 

 We seek consultees’ views on whether the electronic trade documents that satisfy the 

requirements of our draft Bill will also satisfy the requirements of the MLETR.  

To the extent that consultees consider our provisional proposals to be incompatible with 

the MLETR or other international approaches, please explain this and the consequences 

to which it could give rise. 

Paragraph 6.136 
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No comment, noting our general submissions in the main body of our response on the merits of legislating 

so that electronic trade documents can be capable of possession. 

 

Consultation Question 38. 

 We provisionally propose that the Law Commission should consider the private 

international law aspects of digital assets, including electronic trade documents, as part 

of a separate project. Do consultees agree? 

Paragraph 6.148 

 

Yes, we do agree, and note that we agree with the conclusions of the UKJT on private international law 

aspects of digital assets that ultimately “these complex issues will best be resolved by legislation, most  

likely following international cooperation.”65 

 

Consultation Question 39. 

 We provisionally propose that the word “issue” describes the process by which a trade 

document (where relevant) becomes a document of title. Do consultees agree? 

Paragraph 6.162 

 

No comment, noting our general submissions in the main body of our response on the merits of legislating 

so that electronic trade documents can be capable of possession. 

 

Consultation Question 40. 

 We provisionally propose that the change of medium of a trade document issued before 

the Act comes into force should not be permitted. Do consultees agree? 

Paragraph 6.165 

 

No comment, noting our general submissions in the main body of our response on the merits of legislating 

so that electronic trade documents can be capable of possession. 

 

Consultation Question 41. 

 We provisionally propose that our proposals do not create any additional risk that 

documents which are not intended to be documentary intangibles will become so by virtue 

of the draft Bill. Do consultees agree? 

Paragraph 6.175 

 

We agree with this, although please refer to our commentary in the main body of our response in relation 

to broader concerns in relation to treating digital assets (including digital documents) as things in 

possession.  

 

Consultation Question 42. 

 We seek consultees’ views on what, in their experience, is the average number of paper 

documents required in a single trade transaction, compared to our current assumption of 

40. 

Paragraph 7.19 

 

No comment. 

 
65  UKJT Legal Statement, paragraph 99. 
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Consultation Question 43. 

 We seek consultees’ views on whether our estimate of the global total number of paper 

trade documents used in container shipping is accurate. 

Paragraph 7.20 

 

No comment. 

 

Consultation Question 44. 

 We seek consultees’ views on whether the average number of documents required in a 

trade transaction varies between sectors. If so, please give details. 

Paragraph 7.21 

 

No comment. 

 

Consultation Question 45. 

 We seek consultees’ views, if they are able to give an estimate, on the percentage of trade 

and shipping documentation which is under the law of England and Wales. 

Paragraph 7.23 

 

No comment. 

 

Consultation Question 46. 

 We seek consultees’ views on how quickly the industry would move to electronic trade 

documents if these provisional proposals came into force in 2022. If possible, we request 

that consultees say what percentage of documentation might be issued and used in 

electronic form:  

8.1.11 by 2030; and  

8.1.12 by 2050. 

Paragraph 7.28 

 

No comment. 

 

Consultation Question 47. 

 We seek consultees’ views on how much money, or what percentage of the cost of a 

transaction, do consultees estimate could be saved per transaction by transitioning to 

electronic documents. 

Paragraph 7.37 

 

No comment. 

 

Consultation Question 48. 

 We seek consultees’ views on the efficiency gains of a transition to electronic trade 

documents. Please provide evidence or data if possible. 

Paragraph 7.48 

 

No comment. 
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Consultation Question 49. 

 We provisionally propose that electronic trade documents will reduce the risk of fraud 

compared to paper trade documents. Do consultees agree? 

Paragraph 7.53 

 

No comment. 

 

Consultation Question 50. 

 We provisionally propose that electronic trade documents will enhance the transparency 

of supply chains. Do consultees agree? Please provide examples or evidence if possible. 

 

Paragraph 7.57 

 

No comment. 

 

Consultation Question 51. 

 We provisionally propose that there will be environmental benefits from a transition to 

electronic trade documents. Do consultees agree? Please provide examples or data if 

possible. 

Paragraph 7.61 

 

No comment. 

 

Consultation Question 52. 

 We seek consultees’ views on what impact is foreseen for ultimate end-users of goods. 

Please provide quantitative evidence if possible. 

Paragraph 7.65 

 

No comment. 

 

Consultation Question 53. 

 We seek consultees’ views on if there are any potential positive impacts of our proposals 

that have not been identified above. 

Paragraph 7.66 

 

No comment. 

 

Consultation Question 54. 

 We seek consultees’ views on whether it is anticipated that transition costs will be a brake 

on the uptake of electronic trade documents. 

Paragraph 7.72 

 

No comment. 

 

Consultation Question 55. 

 We seek consultees’ views on factors that may affect the willingness of financers of trade 

transactions to adopt electronic trade documents. 

Paragraph 7.78 
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No comment. 

 

Consultation Question 56. 

 We seek consultees’ views on the average energy consumption per transaction for 

proposed electronic trade document platforms. 

Paragraph 7.84 

 

No comment. 

 

Consultation Question 57. 

 We seek consultees’ views on how the energy consumption of DLT can be minimised. 

Paragraph 7.85 

 

No comment. 

 

Consultation Question 58. 

 We seek consultees’ views on whether there are any other potential negative impacts of 

our proposals that have not been identified above. 

Paragraph 7.86 

 

None other than those outlined in the main body of our response. 
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About you

What is your name?

Name:

What is the name of your organisation?

Enter the name of your organisation:

THE LONDON MARITIME ARBITRATORS ASSOCIATION (THE "LMAA")

Are you responding to this consultation in a personal capacity or on behalf of your organisation?

Response on behalf of organisation

If other, please state::

What is your email address?

Email:

What is your telephone number?

Telephone number:

If you want the information that you provide in response to this consultation to be treated as confidential, please explain to us why you regard
the information as confidential. As explained in our privacy notice, we will take full account of your explanation but cannot give an assurance
that confidentiality can be maintained in all circumstances.

If you want the information that you provide in response to this consultation to be treated as confidential, please explain to us why you regard the
information as confidential. As explained in our privacy notice, we will take full account of your explanation but cannot give an assurance that
confidentiality can be maintained in all circumstances. :

Chapter 2: The nature of the problem

Consultation Question 1: We invite consultees’ views on the advantages and disadvantages associated with using private contractual
frameworks to facilitate the use of electronic trade documents, compared with using electronic documents recognised in law as being
equivalent to paper documents.

Please share your views below::

The LMAA is entirely supportive of the objective behind this draft bill (we shall refer to it as either the draft bill or the Act in the course of our answers). 
 
The LMAA is an Association of Arbitrators, resolving disputes in the world-wide shipping, trade and offshore industry. There are currently 37 Full Members 
of the LMAA, who are individuals providing dispute resolution services on a full time basis. Most of the Full Members were former practising soliciors or 
barristers. Other Full members have a technical or commercial background. 
 
There is no doubt that at present, the shipping, trade and offshore industries depend on physical possession of paper documents (particularly, bills of 
lading, ship's delivery orders, sea waybills, certificates and policies of insurance) to achieve the transfer of rights and obligations contained therein. 
However, we believe there is an overwhelming case for promoting the use of electronic trade documents in place of their paper equivalent and thereby 
save not just the time it takes to circulate these documents (sometimes, literally, across the world), but the money it saves each year on generating paper 
documents for each transaction that involves the carriage of goods by sea. We also believe that the maritime and financial sectors are pushing for 
paperless trade to be recognised and enforceable and will welcome this Act. 
 
COGSA 1992 anticipated that electronic trade documents might take off. Section 1(5) contemplates this. We appreciate that the current proposal goes 
further than COGSA (types of documents covered). As you will know, COGSA is a very important statute that has been very well received by the maritime 
industry and is now well understood and relied upon. 
 
It is worthy of note that in 2010, the International Group of P&I Clubs, which insure marine risks, agreed to extend insurance protection to liabilities for 
cargo carried under electronic documentation on certain conditions being met, notably that the participants enter into e-transactions on approved
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private systems. At present the IG Group have approved seven such private systems.

Chapter 3: The law and practice of trade documents

Consultation Question 2:

Other

Please expand on your answer:

We agree to covering all the listed documents. In addition:

1. We would advocate tracking the 3 types of shipping documents listed in section 1 of COGSA 1992 for consistency. See our comments to Q3 re sea
waybills.

2. If warehouse receipts are covered, then we wondered if warehouse warrants should be too because both can be negotiated even though neither are
considered to be documents of title.

Consultation Question 3: We provisionally propose that sea waybills and air waybills need not and should not be included. Do consultees
agree?

Other

Please expand on your answer:

In trades that use sea waybills (or straight bills) the expectation is that the carrier will release the goods covered by the sea waybill to the named
consignee not on presentation of the original sea waybill, but against identification, proving that they are the person named in the bill. Nonetheless, they
are covered by COGSA, can be presented to banks under letters of credit and can be presented to the carrier at the discharge port for release of the
goods. We suggest that it would be consistent with COGSA to include them as "trade documents".

We make no comment on airway bills.

Consultation Question 4: We provisionally propose that bearer bonds and other documents of title including banker's drafts, certificates of
deposit payable to bearer, bearer scrip certificates exchangeable for shares, mate's receipts, traveller's cheques, and dividend warrants need
not and should not be included. Do consultees agree?

Yes

Please expand on your answer:

Of the documents listed, only mate's receipts fall within the LMAA's purview.

We entirely agree that they should be excluded. Mate's Receipts amount to documentary evidence. They are not negotiable instruments. They are not
documents of title. They are generated prior to and on the basis of which, bills of lading are issued and are typically superseded by the bills of lading,
once they are issued. They are merely a type of document generated for the sole purpose of evidencing cargo that is loaded on board a conveyance.

Consultation Question 5: We provisionally propose that the Secretary of State should have the power to add, remove, or amend an entry in
the list of documents described in Consultation Question 1 by regulations made by statutory instrument. Do consultees agree?

Yes

Please expand on your answer:

The maritime and trade industry is fragmented and unregulated. By this we mean there is no authority or body that has oversight or authority over the
industry.

The offshore industry has greater regulation but is still quite fragmented.

We assume that the Secretary of State would consult with relevant stakeholders.

Consultation Question 6: We provisionally propose that the group of documents covered by our proposed reforms should be referred to as
"trade documents" in the draft Bill. Do consultees agree? If not, what alternative label would consultees propose, and why?

Yes

Please expand on your answer:

That description captures the type and nature of documents very well.

Consultation Question 7: We provisionally propose that each individual trade document in the draft Bill need not and should not be defined.
Do consultees agree? If not, please give reasons.
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Yes

Please expand on your answer:

We do agree.

COGSA 1992 has already defined bills of lading, sea waybills and ship's delivery orders. A bill of lading is defined by what it is not; a sea waybill and ship's
delivery order are given clear definitions.

If the Act were to define these trade documents in a different way, this would cut-across COGSA and in our respectful submission lead to an undesirable
state of affairs where there could be new disputes as to whether a bill of lading is a bill of lading within the scope of COGSA but not for the purposes of
the Act and vice versa.

Furthermore, by being overly prescriptive, it runs the risk of giving rise to disputes as to whether a document meets the definition or not and that runs
the further risk of producing a different result under common law. For example, a bill of lading needs to include certain details and information, but
depending on the extent to which the bill of lading fails to do so, it might merely be rendered invalid rather than not a bill of lading.

Our view is that the listed trade documents already have well-established understandings either as a matter of common law, existing legislation or trade
usage. The objective of the Act is to replace the paper trade document with an electronic equivalent, and not to bring in new definitions. We would urge
maintaining the status quo on the definitions of these documents.

Consideraton could be given to adopting the way in which a bill of lading, sea waybill and ship's delivery order are defined in COGSA.

Consultation Question 8: We provisionally propose to include ship’s delivery orders and warehouse receipts in our list of trade documents,
without an express restriction to those that have been made out to order. Do consultees consider that this will cause problems? Please
explain why.

No

Please expand on your answer:

Again, we would seek to align the meaning of these trade documents with existing legislation, common law and trade usage. None of which define them
by whether they have been made out "to order" or not.

Chapter 5: Possessing electronic trade documents

Consultation Question 9: We provisionally propose that bare legal rights should be excluded from the scope of our proposals for the
possession of electronic trade documents. Do consultees agree?

Yes

Please expand on your answer:

In understanding the intention of "bare legal rights", we have referred to your explanatory note prepared in advance of the round table discussion held
on 13 July 2021 as conveying a right (such as a debt) other than one that exists independently of the parties.

Given the purpose of trade documents is that they are actively traded, transferred or indorsed for the main purpose of transferring the rights and
obligations contained therein to the new transferee, we would not envisage the proposed legislation extending to bare legal rights.

Consultation Question 10: We provisionally propose that, in order for an electronic trade document to be capable of possession, the nature of
the document must not support concurrent control by multiple parties at one time. Do consultees agree?

Yes

Please expand on your answer:

We agree. If the electronic trade document can be "controlled" by more than one party concurrently, that could lead to catastrophic consequences for the 
industry. 
 
The shipping industry is prone to many forms of fraud and it is our view that if more than one party can control the e-document concurrently that will 
open the flood-gates for digital fraud on a grand scale. A typical example of fraud is where fraudsters have cloned original bills of lading. These forged 
bills get transferred to innocent third parties at the same time as the original/real bill of lading has been transferred to the lawful intended transferee 
thereby resulting in two innocent parties having competing interests in the same goods, each in possession of a purportedly original bill of lading. 
 
There are two categories of participants in a trade that is conducted via a digital platform: (a) the commercial parties to the transaction (e.g. parties to the 
sales contracts, contracts of carriage, payment processes, insurance documentation); and (b) the system administrator. 
 
In relation to (a), looking at the proposed definition of "control", it covers the right to (i) use the document and (ii) transfer or otherwise dispose of it. We 
have no issues with (ii), but the queston is what does "use" mean? If commercial parties are given access to the digital platform to view the document, is 
that intended to be captured by the right to "use" it? We would have thought not as it is quite common, for example, for a commerical party to transmit a
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trade document (typically these days as a pdf attachment to an email, marked "DRAFT" or similar) of a copy of the paper bill of lading to participants in
the trade, not so that the recipient can do anything with it, but so they can check it for its contents. A further example is where a bank might be sent a
document in order to check it for discrepancies and in that case it is not typical for more than one bank in the letter of credit chain to view the
e-document at the same time, but a situation could, at least in theory arise, where they do if more than bank has been given access to the e-document at
the same time. 
 
To replicate these sorts of situations, any party wishing merely to view the electronic document, would have to be given digital access to it, but that
should not fall within the meaning of "use" and certainly not "control" either. Presumably, the technology (DLT) could enable a party to view, but not
download a document, and in enabling this, there should be no element of "control". 
 
Perhaps, this concern could be resolved by removing the concept of "use". 
 
In relation to (b), the system operator/administrator, we would have no concerns about this on the basis they are a neutral, independent third party with
no interest in the underlying transaction.

Consultation Question 11:

No

Please expand on your answer:

Please see our answer to Question 10.

Consultation Question 12: We provisionally propose that, in order for an electronic trade document to be capable of possession, “the system”
on which the document is held must ensure that no more than one person can control the document at any one time. Do consultees agree?

Yes

Please expand on your answer:

Please see our answer to question 10 above.

Consultation Question 13: We invite consultees’ views on whether there could be a situation in which multiple parties could have equal claim
to “possession” of an electronic trade document in such a way that they would not be “one person” for the purposes of the law.

Yes

Please expand on your answer:

We can think of one situation and that concerns an insurance policy.

It is conceivable that an insurance policy/certificate of insurance has multiple named insureds. The mechanics of how this operates might not give rise to
any concern here if, for example, the insurer issues an original policy/certificate to each named insured.

But if there is only one original document that names all the insureds, although there is usually a first named insured who exercises management control
over the policy, at least in theory each named assured has an equal right to possess the e-trade document if needed to bring a claim.

Other trade documents, such as bills of lading, sea waybills, ship's delivery orders, warehouse receipts can only have one party with a claim to possession
at any one time. That includes where these trade documents are transferred to banks for payment under letters of credit - once the document has been
released to the bank, the bank, not the commercial party has the right to possession of the document until the bank either accepts or rejects the
document.

Consultation Question 14: We provisionally propose that, in order for an electronic document to be capable of possession, transfer of the
document must transfer control of the document to the transferee, and the transferor must lose control of it as a consequence. Do consultees
agree?

Yes

Please expand on your answer:

We can conceive of no situation where the transferor should lawfully retain control after having relinquished possession of the document to the
transferee. We agree the proposal.

Consultation Question 15: We invite consultees’ views on how existing systems, or those in development, ensure that the transferor of an
electronic document can no longer control the document after it is transferred.

Please expand on your answer:

We are not best placed to comment on this question because we do not see the business from the side of the digital platform operators and the
participants.
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Consultation Question 16: We invite consultees’ views on whether the ability to retain a copy of an electronic trade document after transfer or
other disposal of the electronic trade document could lead to problems in practice.

Other

Please expand on your answer:

The difficulty lies in the ability of a participant or user to a digital platform, being granted the right to download an electronic document, after they have
transferred "possession" of it and the transferee now controls it.

If the document, when downloaded, looks like the original, that is clearly a concern and that would be unacceptable.

We would have thought that the solution lay in technology. The system could generate a "copy" of the e-document in such a way that was obvious
(obviously if, for example, the word "copy" or "spent" is apparent on its face, but we suspect there are more sophisticated ways of doing this).

Consultation Question 17: We invite consultees’ views on whether the possessibility of electronic trade documents should depend on any
other factors or criteria. If so, please explain the reasons for your additional criteria.

No

Please expand on your answer:

Possession and control are the key concepts in the marine industry and this is reflected well in the draft bill (save perhaps for the definition of control
including "use").

Consultation Question 18:

Yes

Please expand on your answer:

That is the only way it can work.

Consultation Question 19: We provisionally propose that there is no need to make explicit in legislation that the requirement of intention to
possess applies to electronic trade documents. Do consultees agree?

Yes

Please expand on your answer:

COSGA does not do so and we would not expect the draft bill to do so either.
Intention is a common law concept.

Consultation Question 20: We invite consultees’ views on what circumstances there could be a debate about which of one or more parties is in
possession of an electronic trade document held on a system of the type envisaged by our proposals.

Please expand on your answer:

This should not be capable of arising as the LMAA envisages that the party in control is the only party at any one time with the lawful right to possess the
e-document.

Chapter 6: Using electronic trade documents

Consultation Question 21: We provisionally propose that electronic trade documents should not be subject to an explicit statutory
requirement for integrity. Do consultees agree?

Other

Please give reasons for your answer::

We do not fully understand what is meant by "a requirement for integrity". By whom? There is no explicit requirement for this in the context of paper
trade documents that pertain to shipping, trade and offshore. The LMAA's stance is to keep within the tram lines of the objective of the proposed
legislation on all aspects: giving statutory recognition to e-trade documents so that they are given the same effect as their paper equivalent.

Consultation Question 22: We provisionally propose not to impose an express statutory reliability requirement. Do consultees agree? Please
give reasons.

Other

Please give reasons for your answer: :

272



Please see the answer to qestion 21.

(1) When should a party be required to prove that their electronic document is reliable?:

(2) Do consultees think our proposals should include an accreditation process? If so, in what form?:

Consultation Question 23: We provisionally propose that there should be a statutory requirement that electronic trade documents must
contain the same information as would be required to be contained in a paper equivalent. Do consultees agree?

Other

Please give reasons for your answer::

This suggestion is predicated on an assumption that certain electronic documents are required to contain certain information. To the extent that is the
case, we agree that to achieve the effect of the proposed legislation, the e-trade document must be a mirror image of its paper equivalent. So, for
example, if a paper bill of lading is required to contain certain information or be signed for and on behalf of the carrier, the same must be true for its
electronic equivalent.

Consultation Question 24: We do not consider there to be a need to introduce an express statutory provision on writing in electronic trade
documents, because the law already considers electronic displays to be capable of constituting “writing”. Do consultees agree? Please give
reasons.

Yes

Please give reasons for your answer::

We agree for the reason you have given in the question.

Consultation Question 25: We do not consider there to be a need to introduce an express statutory provision on signing electronic trade
documents. Do consultees agree? Please give reasons.

No

Please give reasons for your answer::

It is our perception that there is a great deal of uncertainty surrounding the efficacy and legal effect of documents that have been signed electronically, in
the absence of contractual agreement or legislation. In the case of a bill of lading, for example, it is not valid and enforceable if it is unsigned in the
signature box on the face of the document and the signature must be that of an individual who is authorised to sign the bill of lading for and on behalf of
the carrier. This is usually the Master of the ship, but it could extend to local agents and is always a wet inked signature. In the context of this proposed
legislation, an e-bill of lading that fails to display a signature on the signature box will render it invalid.

Therefore, in the absence of the normal situation of a wet inked signature, we consider there should be provision that a digital system that enables
participants to apply electronic signatures which will have the same effect as the wet inked signature applied to a paper bill of lading.

Consultation Question 26: We do not consider there to be a need to introduce an express statutory provision on the accessibility of
information contained in electronic documents. Do consultees agree? Please give reasons.

Other

Please give reasons for your answer::

Please see the answer to qestion 21.

Consultation Question 27: We provisionally propose that legislation should explicitly allow for indorsement of electronic documents. Do
consultees agree? Please give reasons.

Yes

Please give reasons for your answer::

As you will know, one of the ways in which a person comes into possession of a trade document is by way of indorsement. In the case of a bill of lading
that is the key means by which possession of the goods referred to therein and the document are transferred from A to B.

We think the provision in the draft bill at clause 2(2)(b) is a necessary requirement and expresses the point well.

Consultation Question 28: We seek consultees’ views on whether there is any need for electronic trade documents to be capable of being
issued in sets.

We seek consultees’ views on whether there is any need for electronic trade documents to be capable of being issued in sets.:
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That is a very interesting question.

Bills of lading are issued in sets of 3. But it based upon a long-ago established practice and has no place in modern trade. Today, there is no residual
value in issuing bills in sets of 3: where the master releases the goods to the first person who presents an original, the other two originals stand void.

If one retained the ability to issue e-trade documents in set of three, it would surely mean that the three could never be separated otherwise this would
result in three original e-bills and the system would have to ensure that the person in possession of the first original, was in possession of the other two
original bills too, otherwise this would result in multiple parties each in possession of an original bill or the system would have to mirror the way in which
paper bills are dealt with so that upon the equivalent e-presentation of the first original, it would not be possible for the other two originals to be
presented or to have any validity. Devising a system that can handle the 2nd and 3rd original creates unnecessary complications.

It seems to us therefore that faciliating trade documents in sets undermines the objective of the proposed legislation and we would therefore support an
approach that did not seek to recognise e-trade documents issued in sets.

Consultation Question 29: We provisionally propose that no further provision is required in legislation to address the following in respect of
electronic trade documents:

We provisionally propose that no further provision is required in legislation to address the following in respect of electronic trade documents: (1) timing
of delivery; (2) timing of transfer; (3) rejection; and (4) amendment. Do consultees agree?:

Yes. These are all matters that are already addressed in common law, contract or ICC publications (e.g. UCP600 for documentary letters of credit).

Consultation Question 30: We seek consultees’ views on how amendment or rectification of an electronic trade document is achieved under
existing systems and those in development.

We seek consultees’ views on how amendment or rectification of an electronic trade document is achieved under existing systems and those in
development.:

The LMAA is not best placed to answer this question.

Consultation Question 31: We seek consultees’ views on whether the phrase “so far as practicable” should be included in clause 2(2)(c).

No, it should not be included.

If yes, please give examples where such a qualification would be required.:

It introduces a level of discretion and equivocation into the draft bill. We think that is undesirable.

Consultation Question 32: We seek consultees’ views on what security interests are typically taken over trade documents at the moment.

We seek consultees’ views on what security interests are typically taken over trade documents at the moment.:

We shall focus only on the key trade documents that pertain to shipping, trade and offshore industries:

Bills of lading and warehouse receipts (and warehouse warrants) are typically subject to the following security interest: pledges, hypothecation, liens,
unpaid seller's rights (pursuant to the Sale of Goods Act 1979), bailment, charges.

Ship's delivery orders: in our experience it is very unusual to find that there is a third party security interest in this document, but it is at least in theory
possible that the types of security interests that we have identified in bills of lading, apply to ship's delivery orders too. The same applies to sea waybills.

Consultation Question 33: We provisionally propose that an electronic trade document should be capable of being the subject of possessory
concepts including bailment, conversion, pledges, and liens, and that this should be provided for in legislation. Do consultees?

Bailment, Conversion, Pledge, Lien, Other possessory concepts

Please give reasons for your answer::

Yes, we firmly agree. They must be capable of replicating the type of security interests that are taken by banks and third parties over paper trade
documents, on a day-to-day basis.

The ability to lien the documents for a variety of rights (payment, delivery up of cargo) is a concept of fundamental value in the context of shipping and
trade.

The same point can be made in the context of trade finance, where cargoes are bought and sold with the aid of loans from trade finance banks who take
security for the loan over the original paper bill of lading, but who hypothecate it back to the cargo interests to enable it to be traded.

Consultation Question 34: We provisionally propose that existing rules and practices can accommodate the discharge, surrender or
accomplishment of electronic trade documents, and that no specific legislative provision is needed. Do consultees agree?

Yes
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Please give reasons for your answer::

Yes, but of course the electronic system will need to have functions that replicate the activity concerned.

The system would also have to cater for rejection of the e-trade documents by the transferee or a bank.

Upon rejection, the right to possession and control in the document would have to re-vest in the original transferor. We expect that the private platforms
have already found a way of facilitating this.

But we do not consider these processes should be addressed in the Act.

Consultation Question 35: We provisionally propose that provision should be made to allow for a change of medium for trade documents
from electronic to paper, or from paper to electronic. Do consultees agree?

Yes

Please give reasons for your answer::

In situations where the trade is still live, to our knowledge, all paperless/digital systems contemplate the ability to switch between electronic and paper
trade documents.

This is necessary, not least of all, for the jurisdictions where e-trade documents or e-signatures on trade documents are not recognised.

In situations where the trade is no longer alive and disputes concerning the documents have arisen, tribunals will need to see the document. Tribunals
can and do work off electronic bundles, but there may be cases where it is helpful if a paper copy of the document can be provided.

Consultation Question 36: We seek consultees’ views on whether the draft Bill should contain a requirement that the issuer of a trade
document must allow the person in possession to change the document’s medium.

Other

Please give reasons for your answer::

That probably is a necessary pre-requisite for certain types of trade documents, namely those that oblige the person in possession of the goods to
release the goods against presentation of the original trade documents that represent them. The person in possession of the goods will usually be the
person who issued the trade documents and will need to be apprised of whether to release the goods against paper or electronic presentation.

Consultation Question 37: We seek consultees’ views on whether the electronic trade documents that satisfy the requirements of our draft Bill
will also satisfy the requirements of the MLETR.

Not Answered

To the extent that consultees consider our provisional proposals to be incompatible with the MLETR or other international approaches, please explain
this and the consequences to which it could give rise.:

Consultation Question 38: We provisionally propose that the Law Commission should consider the private international law aspects of digital
assets, including electronic trade documents, as part of a separate project. Do consultees agree?

No, it should be part of the electronic trade documents project.

Please give reasons for your answer::

It is our view that this issue has to be addressed and that it would be worthwhile doing so within the legislation to which it pertains even if it means
delaying the implementaion of the legislation.

Consultation Question 39: We provisionally propose that the word “issue” describes the process by which a trade document (where relevant)
becomes a document of title. Do consultees agree?

Yes

Please give reasons for your answer::

We agree entirely.

Other words such as "generate", "produce", "create" do not conjure the same intention and force of the word "issue".

Consultation Question 40: We provisionally propose that the change of medium of a trade document issued before the Act comes into force
should not be permitted. Do consultees agree?

Other
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Please give reasons for your answer::

There will be many, many hundreds of live trades in existence whenever the Act comes into force, and we assume that your reference to "issued" is
referring to transactions where performance has commenced in respect of the particular transaction.

If so, we agree with your proposal.

There will be long terms contracts that are performed in instalments or which cover multiple shipments for which performace has not yet commenced
and therefore no trade documents have yet been issued.

We assume that this latter category would be brought within scope of the Act.

Consultation Question 41: We provisionally propose that our proposals do not create any additional risk that documents which are not
intended to be documentary intangibles will become so by virtue of the draft Bill. Do consultees agree?

Yes

Please give reasons for your answer::

We cannot immediately think of any examples of such matters, but to our mind, the objective of this Act is to replicate only those documents that are
issued in paper form in the context of the wider maritime industry.

Chapter 7: Assessing the impact of reform

Consultation Question 42: We seek consultees’ views on what, in their experience, is the average number of paper documents required in a
single trade transaction, compared to our current assumption of 40.

Please expand on your answer:

We are probably not the best people to answer this question, but the following are the documents we typically see when the transaction gives rise to a
dispute (less than 40 but we would not be surprised if it was as many as 40):

Charterparty
Inspection report on condition of vessel
Insurance documentation associated with the vessel e.g. P&I Club Certificates, Port State control documents
Loadport documents - statement of facts, mate's receipts, certificates of quantity, quality, holds cleanliness and origin, phytosantiary certificates,
inspection reports on cargo
Notice of readiness issued at the loadport and discharge port
Discharge port documents - statement of facts,inspection reports on cargo
Bill of lading - might be more than bill of lading issued for partial cargoes or containerised trade
Letters of credit - advised and confirmed
Policy and certificate of insurance
Contract of purchase
Contract of sale

Consultation Question 43: We seek consultees' views on whether our estimate of the global total number of paper trade documents used in
container shipping is accurate.

Please expand on your answer:

This is not within the expertise of the LMAA.

Consultation Question 44: We seek consultees’ views on whether the average number of documents required in a trade transaction varies
between sectors. If so, please give details.

Other

Please expand on your answer:

Although we are probably not the best people to answer this question, from disputes that are referred to us, we do not see a significant difference in the
average number of paper documents that are generated between sectors.

Consultation Question 45: We seek consultees’ views, if they are able to give an estimate, on the percentage of trade and shipping
documentation which is under the law of England and Wales.

Please expand on your answer:

This is not within the expertise of the LMAA.
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Consultation Question 46: We seek consultees' views on how quickly the industry would move to electronic trade documents if these
provisional proposals came into force in 2022.

Please expand on your answer:

Although we are probably not the best people to answer this question, we would expect the industry to move quickly so that over a 2 year period
transactions are either fully or partially conducted with the use of e-documentation.

Although the marine industry has historically been slow to accept change, it is clear to us that the industry has had many years (at least 20 years - section
1(5) of COGSA contemplates electronic documents) to get used to the idea of moving from paper to e-trade documents and is ready to make the switch.

We suspect that any reluctance will be associated with doing business in those jurisdictions where electronic transactions/signatures are not recognised.
This might spawn multi-jurisdictional due diligence to establish which jurisdictions will give rise to issues. It is likely that this due diligence has already
been done given that there are already 7 private digital platforms that enable trading documents in electronic form.

Please expand on your answer:

This is not within the expertise of the LMAA.

Consultation Question 47: We seek consultees’ views on how much money, or what percentage of the cost of a transaction, do consultees
estimate could be saved per transaction by transitioning to electronic documents.

Please expand on your answer:

This is not within the expertise of the LMAA.

Consultation Question 48: We seek consultees’ views on the efficiency gains of a transition to electronic trade documents. Please provide
evidence or data if possible.

Please expand on your answer:

This is not within the expertise of the LMAA.

Consultation Question 49: We provisionally propose that electronic trade documents will reduce the risk of fraud compared to paper trade
documents. Do consultees agree?

Yes

Please expand on your answer:

We are optomistic that fraud will be reduced. This is subject to the systems and platforms that will take the lead on facilitating electronic trade documents
being robust, immune from cyber-attacks and infiltration, conduct due diligence and fully vet their participants and have a closed system (end-to-end)
that achieves what the Act aims to achieve.

Consultation Question 50: We provisionally propose that electronic trade documents will enhance the transparency of supply chains. Do
consultees agree? Please provide examples or evidence if possible.

No

Please expand on your answer:

We would not have thought that was a relevant factor.

Traders will always be reluctant to reveal their trade partners or the terms on which they do business with third parties and we do not believe that digital
systems should require any greater or particular transparency of them.

Consultation Question 51: We provisionally propose that there will be environmental benefits from a transition to electronic trade documents.
Do consultees agree? Please provide examples or data if possible.

Yes

Please expand on your answer:

Although we are probably not the best people to answer this question, if there are no or signficantly reduced paper documents and no or significantly
reduced couriers transporting documents from A to B, there will presumably be significant environmental benefits.

Consultation Question 52: We seek consultees' views on what impact is foreseen for ultimate end-users of goods. Please provide quantitative
evidence if possible.

Please expand on your answer:
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Although we are probably not the best people to answer this question, we would hope that the reduced costs of doing business by the industry will be
passed on to the ultimate consumers in reducing the cost of goods.

It remains to be seen if the industry would indeed pass on the benefit of their savings.

Consultation Question 53: We seek consultees’ views on if there are any potential positive impacts of our proposals that have not been
identified above.

No

Please expand on your answer:

None we can think of.

Consultation Question 54: We seek consultees’ views on whether it is anticipated that transition costs will be a brake on the uptake of
electronic trade documents.

Other

Please expand on your answer:

Although we are probably not the best people to answer this question, we believe that most business will go ahead with adapting their business model to
enable reliance on e-trade documents.

Consultation Question 55: We seek consultees’ views on factors that may affect the willingness of financers of trade transactions to adopt
electronic trade documents.

Please expand on your answer:

Although we are probably not the best people to answer this question, it is our understanding that the financial community is heavily invested in
paperless trade and not only advocate for it but have adapted and adopted their own systems to run as close to paperless as they can.

The biggest unkown factor is whether jurisdictions where financial security rights and obligations would be enforced would recognise rights and
obligations that derive from electronic, rather than paper trade documents.

Consultation Question 56: We seek consultees' views on the average energy consumption per transaction for proposed electronic trade
document platforms.

Please expand on your answer:

This is not within the expertise of the LMAA.

Consultation Question 57: We seek consultees’ views on how the energy consumption of DLT can be minimised.

Please expand on your answer:

This is not within the expertise of the LMAA.

Consultation Question 58: We seek consultees’ views on whether there are any other potential negative impacts of our proposals that have
not been identified above.

No

Please expand on your answer:

None we can think of.

278



Response ID BHLF-MM96-R4QW-Q

Submitted to Law Commission consultation on electronic trade documents
Submitted on 2021-07-28 08:18:02

About you

What is your name?

Name:

What is the name of your organisation?

Enter the name of your organisation:

London Metal Exchange

Are you responding to this consultation in a personal capacity or on behalf of your organisation?

Response on behalf of organisation

If other, please state::

What is your email address?

Email:

What is your telephone number?

Telephone number:

If you want the information that you provide in response to this consultation to be treated as confidential, please explain to us why you regard
the information as confidential. As explained in our privacy notice, we will take full account of your explanation but cannot give an assurance
that confidentiality can be maintained in all circumstances.

If you want the information that you provide in response to this consultation to be treated as confidential, please explain to us why you regard the
information as confidential. As explained in our privacy notice, we will take full account of your explanation but cannot give an assurance that
confidentiality can be maintained in all circumstances. :

Chapter 2: The nature of the problem

Consultation Question 1: We invite consultees’ views on the advantages and disadvantages associated with using private contractual
frameworks to facilitate the use of electronic trade documents, compared with using electronic documents recognised in law as being
equivalent to paper documents.

Please share your views below::

  
 

 
The LME has successfully implemented an electronic approach to warranting metal under the existing laws of England and Wales. LMEsword is the main 
settlement system for the LME, and can be used to transfer possession – and therefore, if so intended, ownership – of metal in settlement of contracts 
traded on the LME. It can also be used by account holders to transfer possession of metal to other account holders for other purposes including pledging. 
The LME is very supportive of any initiative that would allow it to create electronic documents of title in respect of metal for use within its own settlement 
system, in particular where such arrangements are capable of being recognised as valid under other legal systems, but notes that it is not required to 
maintain its electronic approach to warranting metal under the law of England and Wales. 
 
Importantly, as is explained in further detail below, although account holders within LMEsword are bound as a matter of contract to the LMEsword Rules, 
transfers within the LMEsword system give rise to proprietary consequences enforceable against third parties that are not bound by those rules. 
 
1. Existing law in England and Wales 
 
The LME moved to an electronic warranting approach in March 2021 under the existing laws of England and Wales. 
 
In the LME’s “Consultation Paper on Proposed Rule amendments to implement dematerialisation of LME Warrants and Electronic Warranting Process” 
(Notice 20 225 dated 16 October 2020), the LME identified a number of challenges as regards the dematerialisation of documents of title (both under 
English law and under other legal systems)(see paragraph 39 onwards). Specifically, in respect of metal located in England and Wales and the majority of 
other warehouse jurisdictions (except the US), the LME does not treat the electronic record as a document of title. Nevertheless, with the exception of
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metal located in South Korea (which is represented by a printed warrant which is immobilised in the depository), the LMEsword arrangements are
dematerialised, in that transfers within the LMEsword system are capable of transferring possession and, if so intended, title to underlying metal, on the
basis of the concepts of bailment and attornment (or an equivalent arrangement under the law applicable in the location of the metal). 
 
The LME was able to implement a dematerialised structure under English law due to the bailment and attornment arrangements in respect of metal
between the warehouse, the depository and each account holder in its settlement system, LMEsword. LMEsword is a possessory register in relation to
metal deposited within the LME’s warehouse network. Metal may be placed on warrant in the LMEsword system, and a record of the metal is then held in
the LMEsword system and credited to the account of the relevant account holder. Transfers of the metal are effected by transferring the record of the
metal from one account holder to another, and the depository and warehouse attorning to the transferee account holder that it holds the metal for the
benefit of that transferee account holder from the moment of the transfer. 
 
In paragraph 3.54 the Consultation Paper states that “the LME has moved to a fully electronic substitute for paper documents, through contractual terms
which bind all users”. Whilst it is true that contractual terms (in the form of the LMEsword regulations and the contractual arrangements with the
warehouses) do apply to all users and support the LMEsword arrangements, a transfer within LMEsword does not only bind parties to the rulebook; it
also has proprietary effect due to the bailment arrangements and the related attornments arising upon a transfer. Bailment under the LMEsword rules
confers proprietary rights in the underlying metal specified in the warrant on the depository and the account holder to whom the relevant warrant is
credited in LMEsword, and therefore the arrangements are not subject to the limitations of contractual framework arrangements identified in paragraphs
2.40-2.42 of the Consultation Paper. Any suggestion that English law would not recognise as enforceable against third parties transfers based upon
bailment and attornment could have a detrimental impact on the continued use of English law in international trade.

Chapter 3: The law and practice of trade documents

Consultation Question 2:

Not Answered

Please expand on your answer:

Consultation Question 3: We provisionally propose that sea waybills and air waybills need not and should not be included. Do consultees
agree?

Not Answered

Please expand on your answer:

Consultation Question 4: We provisionally propose that bearer bonds and other documents of title including banker's drafts, certificates of
deposit payable to bearer, bearer scrip certificates exchangeable for shares, mate's receipts, traveller's cheques, and dividend warrants need
not and should not be included. Do consultees agree?

Not Answered

Please expand on your answer:

Consultation Question 5: We provisionally propose that the Secretary of State should have the power to add, remove, or amend an entry in
the list of documents described in Consultation Question 1 by regulations made by statutory instrument. Do consultees agree?

Not Answered

Please expand on your answer:

Consultation Question 6: We provisionally propose that the group of documents covered by our proposed reforms should be referred to as
"trade documents" in the draft Bill. Do consultees agree? If not, what alternative label would consultees propose, and why?

Not Answered

Please expand on your answer:

Consultation Question 7: We provisionally propose that each individual trade document in the draft Bill need not and should not be defined.
Do consultees agree? If not, please give reasons.

Not Answered

Please expand on your answer:

Consultation Question 8: We provisionally propose to include ship’s delivery orders and warehouse receipts in our list of trade documents,
without an express restriction to those that have been made out to order. Do consultees consider that this will cause problems? Please
explain why.

Not Answered
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Please expand on your answer:

Chapter 5: Possessing electronic trade documents

Consultation Question 9: We provisionally propose that bare legal rights should be excluded from the scope of our proposals for the
possession of electronic trade documents. Do consultees agree?

Other

Please expand on your answer:

Concerns about general approach - The LME notes and agrees with the approach proposed by the Law Commission that any new legislation should not
have retroactive effect on existing electronic records, and would not be mandatory for existing systems. However, we note that there is no specific
provision in the draft bill that confirms this, and in fact the term ‘electronic trade document’ captures any electronic record that is in electronic form,
contains the information that would be required in a paper document and is held in a system that secures that only one user at a time can control it. This
definition could bite on a number of systems that were not designed with this legislative proposal in mind. The effect would be to impose further costs
(both in terms of time and monetary expenditure) on established systems, at a minimum to determine that they are unaffected by the proposals. In some
cases, restructuring may also be required.

Consultation Question 10: We provisionally propose that, in order for an electronic trade document to be capable of possession, the nature of
the document must not support concurrent control by multiple parties at one time. Do consultees agree?

Not Answered

Please expand on your answer:

Consultation Question 11:

Other

Please expand on your answer:

To benefit existing systems (like LMEsword) it would need to be permissible under law to restrict the transfer of electronic documents to within that
system between members (for their own account or for the account of their clients) – i.e. to have a “closed” as opposed to an “open” system, without
prejudice to the intended treatment of the electronic document. This is relevant in relation to the concept of ‘control’. In the draft bill, it states that the
person has “control” of a document if the person is able to a) use the document, and b) transfer or otherwise dispose of it. This definition does not
expressly preclude use within a system that is restricted to its members, but it could be read to do so as it implies an unfettered ability to use or transfer
it, without regard to the regulation or processes of the system. In practice it may be that the ability to convert the document into a paper version (which
could then be passed to a third party or purchaser outside the system) is a method by which this control test could be satisfied, but it may undermine one
of the key benefits of the legislative response, which is to support the move to an electronic approach.

Consultation Question 12: We provisionally propose that, in order for an electronic trade document to be capable of possession, “the system”
on which the document is held must ensure that no more than one person can control the document at any one time. Do consultees agree?

Not Answered

Please expand on your answer:

Consultation Question 13: We invite consultees’ views on whether there could be a situation in which multiple parties could have equal claim
to “possession” of an electronic trade document in such a way that they would not be “one person” for the purposes of the law.

Not Answered

Please expand on your answer:

Consultation Question 14: We provisionally propose that, in order for an electronic document to be capable of possession, transfer of the
document must transfer control of the document to the transferee, and the transferor must lose control of it as a consequence. Do consultees
agree?

Not Answered

Please expand on your answer:

Consultation Question 15: We invite consultees’ views on how existing systems, or those in development, ensure that the transferor of an
electronic document can no longer control the document after it is transferred.

Please expand on your answer:
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Consultation Question 16: We invite consultees’ views on whether the ability to retain a copy of an electronic trade document after transfer or
other disposal of the electronic trade document could lead to problems in practice.

Not Answered

Please expand on your answer:

Consultation Question 17: We invite consultees’ views on whether the possessibility of electronic trade documents should depend on any
other factors or criteria. If so, please explain the reasons for your additional criteria.

Not Answered

Please expand on your answer:

Consultation Question 18:

Not Answered

Please expand on your answer:

Consultation Question 19: We provisionally propose that there is no need to make explicit in legislation that the requirement of intention to
possess applies to electronic trade documents. Do consultees agree?

Not Answered

Please expand on your answer:

Consultation Question 20: We invite consultees’ views on what circumstances there could be a debate about which of one or more parties is in
possession of an electronic trade document held on a system of the type envisaged by our proposals.

Please expand on your answer:

Chapter 6: Using electronic trade documents

Consultation Question 21: We provisionally propose that electronic trade documents should not be subject to an explicit statutory
requirement for integrity. Do consultees agree?

Not Answered

Please give reasons for your answer::

Consultation Question 22: We provisionally propose not to impose an express statutory reliability requirement. Do consultees agree? Please
give reasons.

Not Answered

Please give reasons for your answer: :

(1) When should a party be required to prove that their electronic document is reliable?:

(2) Do consultees think our proposals should include an accreditation process? If so, in what form?:

Consultation Question 23: We provisionally propose that there should be a statutory requirement that electronic trade documents must
contain the same information as would be required to be contained in a paper equivalent. Do consultees agree?

Not Answered

Please give reasons for your answer::

Consultation Question 24: We do not consider there to be a need to introduce an express statutory provision on writing in electronic trade
documents, because the law already considers electronic displays to be capable of constituting “writing”. Do consultees agree? Please give
reasons.

Not Answered

Please give reasons for your answer::

Consultation Question 25: We do not consider there to be a need to introduce an express statutory provision on signing electronic trade
documents. Do consultees agree? Please give reasons.

Other
282



Please give reasons for your answer::

4. Technology Neutral

The LME is supportive of the Law Commission’s proposed approach that any legislative response should be technology neutral. If the legislation required
standalone technology, or prescribed technological requirements that are at odds with other connected systems (e.g. clearing or trading systems), the law
may prove to be incompatible with the operation of a settlement system that serves a specific market. The LME also agrees that the legislation should not
prescribe specific operational features (for instance, detailed requirements around electronic signatures or timestamps), given that all participants in
systems such as LMEsword are bound by common rules, contractual protections and a central dispute mechanism.

Consultation Question 26: We do not consider there to be a need to introduce an express statutory provision on the accessibility of
information contained in electronic documents. Do consultees agree? Please give reasons.

Not Answered

Please give reasons for your answer::

Consultation Question 27: We provisionally propose that legislation should explicitly allow for indorsement of electronic documents. Do
consultees agree? Please give reasons.

Not Answered

Please give reasons for your answer::

Consultation Question 28: We seek consultees’ views on whether there is any need for electronic trade documents to be capable of being
issued in sets.

We seek consultees’ views on whether there is any need for electronic trade documents to be capable of being issued in sets.:

Consultation Question 29: We provisionally propose that no further provision is required in legislation to address the following in respect of
electronic trade documents:

We provisionally propose that no further provision is required in legislation to address the following in respect of electronic trade documents: (1) timing
of delivery; (2) timing of transfer; (3) rejection; and (4) amendment. Do consultees agree?:

Consultation Question 30: We seek consultees’ views on how amendment or rectification of an electronic trade document is achieved under
existing systems and those in development.

We seek consultees’ views on how amendment or rectification of an electronic trade document is achieved under existing systems and those in
development.:

Consultation Question 31: We seek consultees’ views on whether the phrase “so far as practicable” should be included in clause 2(2)(c).

Not Answered

If yes, please give examples where such a qualification would be required.:

Consultation Question 32: We seek consultees’ views on what security interests are typically taken over trade documents at the moment.

We seek consultees’ views on what security interests are typically taken over trade documents at the moment.:

Consultation Question 33: We provisionally propose that an electronic trade document should be capable of being the subject of possessory
concepts including bailment, conversion, pledges, and liens, and that this should be provided for in legislation. Do consultees?

Please give reasons for your answer::

Consultation Question 34: We provisionally propose that existing rules and practices can accommodate the discharge, surrender or
accomplishment of electronic trade documents, and that no specific legislative provision is needed. Do consultees agree?

Not Answered

Please give reasons for your answer::

Consultation Question 35: We provisionally propose that provision should be made to allow for a change of medium for trade documents
from electronic to paper, or from paper to electronic. Do consultees agree?

Not Answered

Please give reasons for your answer::
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Consultation Question 36: We seek consultees’ views on whether the draft Bill should contain a requirement that the issuer of a trade
document must allow the person in possession to change the document’s medium.

Not Answered

Please give reasons for your answer::

Consultation Question 37: We seek consultees’ views on whether the electronic trade documents that satisfy the requirements of our draft Bill
will also satisfy the requirements of the MLETR.

Not Answered

To the extent that consultees consider our provisional proposals to be incompatible with the MLETR or other international approaches, please explain
this and the consequences to which it could give rise.:

Consultation Question 38: We provisionally propose that the Law Commission should consider the private international law aspects of digital
assets, including electronic trade documents, as part of a separate project. Do consultees agree?

Other

Please give reasons for your answer::

2. Interaction with other legal systems

Any enhancement to the law is likely only to benefit warehouses in England and Wales and in other jurisdictions that allow the application of English law
to physical property rights in respect of goods located in that jurisdiction. In all other jurisdictions, local law requirements may still need to be observed
with regard to the use of electronic records or documents (including those which refer to property rights in metal). For example:

- For metal located in South Korea, the LME has adopted an immobilised warrant structure, meaning that the warrant is printed in the depository
operated by the LME and does not leave the depository.
- For metal located in the US, the LME has adopted an electronic assets approach in line with the Uniform Commercial Code.

This illustrates that when dealing in property rights in relation to physical property located outside England and Wales, it is important to consider how the
arrangements will be viewed under local law. The LME has for this reason taken extensive legal advice with regard to the efficacy of transfers within
LMEsword as a matter of the local law of the jurisdictions in which LME warehouses are located.

Consultation Question 39: We provisionally propose that the word “issue” describes the process by which a trade document (where relevant)
becomes a document of title. Do consultees agree?

Not Answered

Please give reasons for your answer::

Consultation Question 40: We provisionally propose that the change of medium of a trade document issued before the Act comes into force
should not be permitted. Do consultees agree?

Not Answered

Please give reasons for your answer::

Consultation Question 41: We provisionally propose that our proposals do not create any additional risk that documents which are not
intended to be documentary intangibles will become so by virtue of the draft Bill. Do consultees agree?

Not Answered

Please give reasons for your answer::

Chapter 7: Assessing the impact of reform

Consultation Question 42: We seek consultees’ views on what, in their experience, is the average number of paper documents required in a
single trade transaction, compared to our current assumption of 40.

Please expand on your answer:

Consultation Question 43: We seek consultees' views on whether our estimate of the global total number of paper trade documents used in
container shipping is accurate.

Please expand on your answer:
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Consultation Question 44: We seek consultees’ views on whether the average number of documents required in a trade transaction varies
between sectors. If so, please give details.

Not Answered

Please expand on your answer:

Consultation Question 45: We seek consultees’ views, if they are able to give an estimate, on the percentage of trade and shipping
documentation which is under the law of England and Wales.

Please expand on your answer:

Consultation Question 46: We seek consultees' views on how quickly the industry would move to electronic trade documents if these
provisional proposals came into force in 2022.

Please expand on your answer:

Please expand on your answer:

Consultation Question 47: We seek consultees’ views on how much money, or what percentage of the cost of a transaction, do consultees
estimate could be saved per transaction by transitioning to electronic documents.

Please expand on your answer:

Consultation Question 48: We seek consultees’ views on the efficiency gains of a transition to electronic trade documents. Please provide
evidence or data if possible.

Please expand on your answer:

Consultation Question 49: We provisionally propose that electronic trade documents will reduce the risk of fraud compared to paper trade
documents. Do consultees agree?

Not Answered

Please expand on your answer:

Consultation Question 50: We provisionally propose that electronic trade documents will enhance the transparency of supply chains. Do
consultees agree? Please provide examples or evidence if possible.

Not Answered

Please expand on your answer:

Consultation Question 51: We provisionally propose that there will be environmental benefits from a transition to electronic trade documents.
Do consultees agree? Please provide examples or data if possible.

Not Answered

Please expand on your answer:

Consultation Question 52: We seek consultees' views on what impact is foreseen for ultimate end-users of goods. Please provide quantitative
evidence if possible.

Please expand on your answer:

Consultation Question 53: We seek consultees’ views on if there are any potential positive impacts of our proposals that have not been
identified above.

Not Answered

Please expand on your answer:

Consultation Question 54: We seek consultees’ views on whether it is anticipated that transition costs will be a brake on the uptake of
electronic trade documents.

Not Answered

Please expand on your answer:

Consultation Question 55: We seek consultees’ views on factors that may affect the willingness of financers of trade transactions to adopt
electronic trade documents.

285



Please expand on your answer:

Consultation Question 56: We seek consultees' views on the average energy consumption per transaction for proposed electronic trade
document platforms.

Please expand on your answer:

Consultation Question 57: We seek consultees’ views on how the energy consumption of DLT can be minimised.

Please expand on your answer:

Consultation Question 58: We seek consultees’ views on whether there are any other potential negative impacts of our proposals that have
not been identified above.

Not Answered

Please expand on your answer:
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Submitted to Law Commission consultation on electronic trade documents
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About you

What is your name?

Name:
Matthew Wright

What is the name of your organisation?

Enter the name of your organisation:

UK Chamber of Shipping

Are you responding to this consultation in a personal capacity or on behalf of your organisation?

Personal response

If other, please state::
London,City of

What is your email address?

Email:

What is your telephone number?

Telephone number:

If you want the information that you provide in response to this consultation to be treated as confidential, please explain to us why you regard
the information as confidential. As explained in our privacy notice, we will take full account of your explanation but cannot give an assurance
that confidentiality can be maintained in all circumstances.

If you want the information that you provide in response to this consultation to be treated as confidential, please explain to us why you regard the
information as confidential. As explained in our privacy notice, we will take full account of your explanation but cannot give an assurance that
confidentiality can be maintained in all circumstances. :

Chapter 2: The nature of the problem

Consultation Question 1: We invite consultees’ views on the advantages and disadvantages associated with using private contractual
frameworks to facilitate the use of electronic trade documents, compared with using electronic documents recognised in law as being
equivalent to paper documents.

Please share your views below::

The most significant challenge is using private contractual frameworks is the lack of uniformity and understanding of such documents which slows
progress in their adoption. Such frameworks are beneficial for small networks of traders, but create risk of inconsistent development of such concepts.

Chapter 3: The law and practice of trade documents

Consultation Question 2:

Yes

Please expand on your answer:

Consultation Question 3: We provisionally propose that sea waybills and air waybills need not and should not be included. Do consultees
agree?

Yes

Please expand on your answer:
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Consultation Question 4: We provisionally propose that bearer bonds and other documents of title including banker's drafts, certificates of
deposit payable to bearer, bearer scrip certificates exchangeable for shares, mate's receipts, traveller's cheques, and dividend warrants need
not and should not be included. Do consultees agree?

Yes

Please expand on your answer:

Consultation Question 5: We provisionally propose that the Secretary of State should have the power to add, remove, or amend an entry in
the list of documents described in Consultation Question 1 by regulations made by statutory instrument. Do consultees agree?

Yes

Please expand on your answer:

Consultation Question 6: We provisionally propose that the group of documents covered by our proposed reforms should be referred to as
"trade documents" in the draft Bill. Do consultees agree? If not, what alternative label would consultees propose, and why?

Yes

Please expand on your answer:

I do agree, but with the note that within any explanatory note, a distinction is further made in relation to "custom documents" highlighting that this
change in the law is not applicable to those.

Consultation Question 7: We provisionally propose that each individual trade document in the draft Bill need not and should not be defined.
Do consultees agree? If not, please give reasons.

Yes

Please expand on your answer:

However, non-exhaustive lists of examples of such trade documents may be beneficial.

Consultation Question 8: We provisionally propose to include ship’s delivery orders and warehouse receipts in our list of trade documents,
without an express restriction to those that have been made out to order. Do consultees consider that this will cause problems? Please
explain why.

Other

Please expand on your answer:

Chapter 5: Possessing electronic trade documents

Consultation Question 9: We provisionally propose that bare legal rights should be excluded from the scope of our proposals for the
possession of electronic trade documents. Do consultees agree?

Yes

Please expand on your answer:

Consultation Question 10: We provisionally propose that, in order for an electronic trade document to be capable of possession, the nature of
the document must not support concurrent control by multiple parties at one time. Do consultees agree?

Yes

Please expand on your answer:

Consultation Question 11:

Yes

Please expand on your answer:

Agree that control should be defined in this way, however, raise importance of allowing "access" (ability to extract rights if permitted) to documents.

Consultation Question 12: We provisionally propose that, in order for an electronic trade document to be capable of possession, “the system”
on which the document is held must ensure that no more than one person can control the document at any one time. Do consultees agree?

Yes

288



Please expand on your answer:

Agree, control limited to single entity, but repeat need for capability for rights of others to be respected.

Consultation Question 13: We invite consultees’ views on whether there could be a situation in which multiple parties could have equal claim
to “possession” of an electronic trade document in such a way that they would not be “one person” for the purposes of the law.

No

Please expand on your answer:

Consultation Question 14: We provisionally propose that, in order for an electronic document to be capable of possession, transfer of the
document must transfer control of the document to the transferee, and the transferor must lose control of it as a consequence. Do consultees
agree?

Yes

Please expand on your answer:

Consultation Question 15: We invite consultees’ views on how existing systems, or those in development, ensure that the transferor of an
electronic document can no longer control the document after it is transferred.

Please expand on your answer:

No comment

Consultation Question 16: We invite consultees’ views on whether the ability to retain a copy of an electronic trade document after transfer or
other disposal of the electronic trade document could lead to problems in practice.

Yes

Please expand on your answer:

Such an ability to retain a copy could be problematic if it was not clear that it was a copy and not something which is simply a record and that the holder
did not have control of the original.

Consultation Question 17: We invite consultees’ views on whether the possessibility of electronic trade documents should depend on any
other factors or criteria. If so, please explain the reasons for your additional criteria.

No

Please expand on your answer:

Consultation Question 18:

Yes

Please expand on your answer:

Consultation Question 19: We provisionally propose that there is no need to make explicit in legislation that the requirement of intention to
possess applies to electronic trade documents. Do consultees agree?

Other

Please expand on your answer:

Unsure, recognizing that there is well established case law on the subject and that intent should be determined based on the facts, would agree.
However, unsure whether such an explicit reference, can be detrimental and therefore, why should it not be included?

Consultation Question 20: We invite consultees’ views on what circumstances there could be a debate about which of one or more parties is in
possession of an electronic trade document held on a system of the type envisaged by our proposals.

Please expand on your answer:

No comment

Chapter 6: Using electronic trade documents

Consultation Question 21: We provisionally propose that electronic trade documents should not be subject to an explicit statutory
requirement for integrity. Do consultees agree?
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Yes

Please give reasons for your answer::

Consultation Question 22: We provisionally propose not to impose an express statutory reliability requirement. Do consultees agree? Please
give reasons.

Yes

Please give reasons for your answer: :

Agree that at this stage, this may not be appropriate, however, this should be revisited when considering any standardization of systems?

(1) When should a party be required to prove that their electronic document is reliable?:

(2) Do consultees think our proposals should include an accreditation process? If so, in what form?:

Ideally yes, but difficult to see how this is possible without significantly expanding the scope of the bill/objectives of the legal change.

Consultation Question 23: We provisionally propose that there should be a statutory requirement that electronic trade documents must
contain the same information as would be required to be contained in a paper equivalent. Do consultees agree?

Yes

Please give reasons for your answer::

Consultation Question 24: We do not consider there to be a need to introduce an express statutory provision on writing in electronic trade
documents, because the law already considers electronic displays to be capable of constituting “writing”. Do consultees agree? Please give
reasons.

Yes

Please give reasons for your answer::

Consultation Question 25: We do not consider there to be a need to introduce an express statutory provision on signing electronic trade
documents. Do consultees agree? Please give reasons.

Yes

Please give reasons for your answer::

Consultation Question 26: We do not consider there to be a need to introduce an express statutory provision on the accessibility of
information contained in electronic documents. Do consultees agree? Please give reasons.

No

Please give reasons for your answer::

I do think that there has to be some explicit assurance that the rights of those parties without access to the document, can obtain those rights without
difficulty. An express provision would help with this.

Consultation Question 27: We provisionally propose that legislation should explicitly allow for indorsement of electronic documents. Do
consultees agree? Please give reasons.

Yes

Please give reasons for your answer::

This is very important, and related to previous point that rights of non-control parties are available.

Consultation Question 28: We seek consultees’ views on whether there is any need for electronic trade documents to be capable of being
issued in sets.

We seek consultees’ views on whether there is any need for electronic trade documents to be capable of being issued in sets.:

This is not necessary as long as "access" is provisioned for.

Consultation Question 29: We provisionally propose that no further provision is required in legislation to address the following in respect of
electronic trade documents:

We provisionally propose that no further provision is required in legislation to address the following in respect of electronic trade documents: (1) timing
of delivery; (2) timing of transfer; (3) rejection; and (4) amendment. Do consultees agree?:
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Agree

Consultation Question 30: We seek consultees’ views on how amendment or rectification of an electronic trade document is achieved under
existing systems and those in development.

We seek consultees’ views on how amendment or rectification of an electronic trade document is achieved under existing systems and those in
development.:

No comment

Consultation Question 31: We seek consultees’ views on whether the phrase “so far as practicable” should be included in clause 2(2)(c).

Yes, it should be included.

If yes, please give examples where such a qualification would be required.:

Consultation Question 32: We seek consultees’ views on what security interests are typically taken over trade documents at the moment.

We seek consultees’ views on what security interests are typically taken over trade documents at the moment.:

No comment

Consultation Question 33: We provisionally propose that an electronic trade document should be capable of being the subject of possessory
concepts including bailment, conversion, pledges, and liens, and that this should be provided for in legislation. Do consultees?

Bailment, Conversion, Pledge, Lien, Other possessory concepts

Please give reasons for your answer::

Consultation Question 34: We provisionally propose that existing rules and practices can accommodate the discharge, surrender or
accomplishment of electronic trade documents, and that no specific legislative provision is needed. Do consultees agree?

Yes

Please give reasons for your answer::

Consultation Question 35: We provisionally propose that provision should be made to allow for a change of medium for trade documents
from electronic to paper, or from paper to electronic. Do consultees agree?

Yes

Please give reasons for your answer::

Yes, the law should allow this flexibility to be permitted in contract.

Consultation Question 36: We seek consultees’ views on whether the draft Bill should contain a requirement that the issuer of a trade
document must allow the person in possession to change the document’s medium.

No

Please give reasons for your answer::

Consultation Question 37: We seek consultees’ views on whether the electronic trade documents that satisfy the requirements of our draft Bill
will also satisfy the requirements of the MLETR.

Not Answered

To the extent that consultees consider our provisional proposals to be incompatible with the MLETR or other international approaches, please explain
this and the consequences to which it could give rise.:

No comment

Consultation Question 38: We provisionally propose that the Law Commission should consider the private international law aspects of digital
assets, including electronic trade documents, as part of a separate project. Do consultees agree?

Yes, it should be a separate Law Commission project.

Please give reasons for your answer::

Consultation Question 39: We provisionally propose that the word “issue” describes the process by which a trade document (where relevant)
becomes a document of title. Do consultees agree?
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Yes

Please give reasons for your answer::

Consultation Question 40: We provisionally propose that the change of medium of a trade document issued before the Act comes into force
should not be permitted. Do consultees agree?

Yes

Please give reasons for your answer::

Consultation Question 41: We provisionally propose that our proposals do not create any additional risk that documents which are not
intended to be documentary intangibles will become so by virtue of the draft Bill. Do consultees agree?

Yes

Please give reasons for your answer::

Chapter 7: Assessing the impact of reform

Consultation Question 42: We seek consultees’ views on what, in their experience, is the average number of paper documents required in a
single trade transaction, compared to our current assumption of 40.

Please expand on your answer:

Consultation Question 43: We seek consultees' views on whether our estimate of the global total number of paper trade documents used in
container shipping is accurate.

Please expand on your answer:

Consultation Question 44: We seek consultees’ views on whether the average number of documents required in a trade transaction varies
between sectors. If so, please give details.

Yes

Please expand on your answer:

Yes, there is considerable variation not simply by sector, but by geographical regions.

Consultation Question 45: We seek consultees’ views, if they are able to give an estimate, on the percentage of trade and shipping
documentation which is under the law of England and Wales.

Please expand on your answer:

Consultation Question 46: We seek consultees' views on how quickly the industry would move to electronic trade documents if these
provisional proposals came into force in 2022.

Please expand on your answer:

Please expand on your answer:

Consultation Question 47: We seek consultees’ views on how much money, or what percentage of the cost of a transaction, do consultees
estimate could be saved per transaction by transitioning to electronic documents.

Please expand on your answer:

Consultation Question 48: We seek consultees’ views on the efficiency gains of a transition to electronic trade documents. Please provide
evidence or data if possible.

Please expand on your answer:

Consultation Question 49: We provisionally propose that electronic trade documents will reduce the risk of fraud compared to paper trade
documents. Do consultees agree?

Yes

Please expand on your answer:

Consultation Question 50: We provisionally propose that electronic trade documents will enhance the transparency of supply chains. Do
consultees agree? Please provide examples or evidence if possible.

292



Yes

Please expand on your answer:

As long as system developed provides for suitable access for all interested parties.

Consultation Question 51: We provisionally propose that there will be environmental benefits from a transition to electronic trade documents.
Do consultees agree? Please provide examples or data if possible.

No

Please expand on your answer:

Energy used for encryption will probably equal any energy for paper production.

Consultation Question 52: We seek consultees' views on what impact is foreseen for ultimate end-users of goods. Please provide quantitative
evidence if possible.

Please expand on your answer:

Consultation Question 53: We seek consultees’ views on if there are any potential positive impacts of our proposals that have not been
identified above.

Not Answered

Please expand on your answer:

Consultation Question 54: We seek consultees’ views on whether it is anticipated that transition costs will be a brake on the uptake of
electronic trade documents.

Yes

Please expand on your answer:

It should be anticipated that costs could still be a challenge to adoption, but the proposed legal change is a positive first step.

Consultation Question 55: We seek consultees’ views on factors that may affect the willingness of financers of trade transactions to adopt
electronic trade documents.

Please expand on your answer:

Consultation Question 56: We seek consultees' views on the average energy consumption per transaction for proposed electronic trade
document platforms.

Please expand on your answer:

Consultation Question 57: We seek consultees’ views on how the energy consumption of DLT can be minimised.

Please expand on your answer:

Consultation Question 58: We seek consultees’ views on whether there are any other potential negative impacts of our proposals that have
not been identified above.

Not Answered

Please expand on your answer:
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Response ID ANON-MM96-R4AS-3

Submitted to Law Commission consultation on electronic trade documents
Submitted on 2021-07-19 17:12:59

About you

What is your name?

Name:

What is the name of your organisation?

Enter the name of your organisation:

Minerva Global Ltd

Are you responding to this consultation in a personal capacity or on behalf of your organisation?

Response on behalf of organisation

If other, please state::

What is your email address?

Email:

What is your telephone number?

Telephone number:

If you want the information that you provide in response to this consultation to be treated as confidential, please explain to us why you regard
the information as confidential. As explained in our privacy notice, we will take full account of your explanation but cannot give an assurance
that confidentiality can be maintained in all circumstances.

If you want the information that you provide in response to this consultation to be treated as confidential, please explain to us why you regard the
information as confidential. As explained in our privacy notice, we will take full account of your explanation but cannot give an assurance that
confidentiality can be maintained in all circumstances. :

Chapter 2: The nature of the problem

Consultation Question 1: We invite consultees’ views on the advantages and disadvantages associated with using private contractual
frameworks to facilitate the use of electronic trade documents, compared with using electronic documents recognised in law as being
equivalent to paper documents.

Please share your views below::

As long as electronic documents recognised in law as being equivalent to paper documents are readily available in the market and are cost-effective, we
would always prefer to use those instead of private contractual frameworks.

The advantage is obvious: the level of protection and security offered by electronic documents recognised by law (as equivalent to paper documents) is
higher and more direct than that offered by private contracts. Hence they imply a smaller risk and potentially lower legal costs in case of litigation.

The only reasons to use private contractual frameworks instead would be:
- Electronic documents recognised by law are not available for our particular application, or
- Electronic documents recognised by law are available for our particular application, but they are disproportionately more expensive than private
contractual frameworks, or adopting them is impractical for any reason.

Our particular application of interest is currently the electronic Bill of Lading, although we are open to using other electronic documents if relevant to our
business.

Chapter 3: The law and practice of trade documents

Consultation Question 2:

Yes
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Please expand on your answer:

Consultation Question 3: We provisionally propose that sea waybills and air waybills need not and should not be included. Do consultees
agree?

Yes

Please expand on your answer:

As far as we understand it, waybills are not really documents of title.

If our understanding is correct, the sea waybill document is merely informative, and there is no possessor of that document. One cannot transfer
possession of a sea or air waybill to another party.

Instead, control of the goods is transferred to the importer via direct instruction to the carrier to release the goods to the consignee at the port of
destination, typically via email.

Therefore, trying to regulate an electronic sea or air waybill is rather pointless, unless one intends to add legal value and implied responsibility to the
informative act of sending the waybill, or define the legal requirements for the direct instructions sent to the carrier requesting the release of the goods
to the consignee, in order for those intructions to be legally binding.

We believe the scope of the current law reform project does not include such regulatory efforts.

Consultation Question 4: We provisionally propose that bearer bonds and other documents of title including banker's drafts, certificates of
deposit payable to bearer, bearer scrip certificates exchangeable for shares, mate's receipts, traveller's cheques, and dividend warrants need
not and should not be included. Do consultees agree?

Yes

Please expand on your answer:

We do not have a need for those electronic documents at the moment.

Consultation Question 5: We provisionally propose that the Secretary of State should have the power to add, remove, or amend an entry in
the list of documents described in Consultation Question 1 by regulations made by statutory instrument. Do consultees agree?

Other

Please expand on your answer:

We would in principle agree, as long as the Secretary of State does not delete the Bill of Lading from the list.

Consultation Question 6: We provisionally propose that the group of documents covered by our proposed reforms should be referred to as
"trade documents" in the draft Bill. Do consultees agree? If not, what alternative label would consultees propose, and why?

Yes

Please expand on your answer:

Consultation Question 7: We provisionally propose that each individual trade document in the draft Bill need not and should not be defined.
Do consultees agree? If not, please give reasons.

Yes

Please expand on your answer:

Consultation Question 8: We provisionally propose to include ship’s delivery orders and warehouse receipts in our list of trade documents,
without an express restriction to those that have been made out to order. Do consultees consider that this will cause problems? Please
explain why.

No

Please expand on your answer:

Chapter 5: Possessing electronic trade documents

Consultation Question 9: We provisionally propose that bare legal rights should be excluded from the scope of our proposals for the
possession of electronic trade documents. Do consultees agree?

Yes
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Please expand on your answer:

Consultation Question 10: We provisionally propose that, in order for an electronic trade document to be capable of possession, the nature of
the document must not support concurrent control by multiple parties at one time. Do consultees agree?

Yes

Please expand on your answer:

Consultation Question 11:

Yes

Please expand on your answer:

Consultation Question 12: We provisionally propose that, in order for an electronic trade document to be capable of possession, “the system”
on which the document is held must ensure that no more than one person can control the document at any one time. Do consultees agree?

Yes

Please expand on your answer:

Consultation Question 13: We invite consultees’ views on whether there could be a situation in which multiple parties could have equal claim
to “possession” of an electronic trade document in such a way that they would not be “one person” for the purposes of the law.

No

Please expand on your answer:

The only reason for multiple parties to claim possession simultaneously would be the lack of understanding of the workings of the system and the
resulting lack of trust in its verifiability.

Therefore, the system should be built in such a way that it prevents any doubt as to who the possessor is at any given time.

It should in essence mimic, or improve on, the behaviour of paper documents with regards to possession.

--------------------

Possession in paper documents
========================

Only while two people representing two different parties are physically holding the paper document at the same time could you say that both parties
have equal claim to possession of the document. In practice, this case is unlikely for various reasons.

The electronic trade document system should eliminate even that rare possibility and, with the right technology, this is feasible.

Consultation Question 14: We provisionally propose that, in order for an electronic document to be capable of possession, transfer of the
document must transfer control of the document to the transferee, and the transferor must lose control of it as a consequence. Do consultees
agree?

Yes

Please expand on your answer:

Consultation Question 15: We invite consultees’ views on how existing systems, or those in development, ensure that the transferor of an
electronic document can no longer control the document after it is transferred.

Please expand on your answer:

We use Wave BL, a blockchain document transfer platform (or digital courier), specialising in the transmission of electronic Bills of Lading, for a growing
number of our bills of lading.

The Wave BL system uses a blockchain to register the identity of the possessor of the document at any given time, as well as a hash representing the
document.

As one party transfers possession of the eBL to another, it loses control over it, and can no longer transfer possession of it to anyone. The only thing that
one can do after transferring possession is to view, download or print a pdf copy of the document, which is devoid of any value as document of title.

The protection against double-spending of the asset, in this case, the eBL, or concurrent control of it by multiple parties, is built in the system's logic with
the aid of blockchain technology, which is a perfect fit for this purpose.
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Consultation Question 16: We invite consultees’ views on whether the ability to retain a copy of an electronic trade document after transfer or
other disposal of the electronic trade document could lead to problems in practice.

No

Please expand on your answer:

Being able to retain a "void" copy is perfect and useful.
This is equivalent to having a photocopy of an original paper title document.

The key is to prevent multiple transmissions of the possession of the electronic document.
Only one transmission of possession should be possible.

Consultation Question 17: We invite consultees’ views on whether the possessibility of electronic trade documents should depend on any
other factors or criteria. If so, please explain the reasons for your additional criteria.

No

Please expand on your answer:

We cannot think of any other factor in our use case at the moment.

Consultation Question 18:

Yes

Please expand on your answer:

It is interesting to note that, when using blockchain technology there can be a small delay, of a few minutes, between the "sending of possession" and the
"receiving of possession".

Technically, during that period of delay, there is technically no possessor defined in the system.

Consultation Question 19: We provisionally propose that there is no need to make explicit in legislation that the requirement of intention to
possess applies to electronic trade documents. Do consultees agree?

Other

Please expand on your answer:

We are not sure about this.

On the Wave BL system, one can send possession to any party that has previously added to our account/node using a certain secure process. Possession
could be sent to a party that actually does not have the intention to possess, by mistake or wrongdoing. This could potentially cause problems for both
parties.

It may be a good idea to regulate the requirement for a mechanism to prevent this, but, at the other extreme of this issue, having to declare the intention
to possess for every single electronic trade document would be cumbersome.

This probably requires further thought and discussion.

Consultation Question 20: We invite consultees’ views on what circumstances there could be a debate about which of one or more parties is in
possession of an electronic trade document held on a system of the type envisaged by our proposals.

Please expand on your answer:

Again, this debate could only happen if the system is not properly designed or parties using it do not understand how it is built or distrust it for any
reason.

Chapter 6: Using electronic trade documents

Consultation Question 21: We provisionally propose that electronic trade documents should not be subject to an explicit statutory
requirement for integrity. Do consultees agree?

Other

Please give reasons for your answer::

We are not sure what "integrity" you are referring to.

We would be happy to answer the question if you can provide some clarification of the intended meaning.
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Consultation Question 22: We provisionally propose not to impose an express statutory reliability requirement. Do consultees agree? Please
give reasons.

No

Please give reasons for your answer: :

If you are referring to the reliability of the implementation of the electronic trade document system, we think it is crucial that the system complies with
certain reliability requirements, which would be deemed sufficient by regulators to ensure that the system can be fully trusted by users.

Otherwise, we would face the issue of multiple parties claiming possession of the document simultaneously because users do not fully trust the system.
Reliability is one of the key aspects for users to trust the system.

(1) When should a party be required to prove that their electronic document is reliable?:

It is not the user party that should be required to prove this.

The party offering the electronic trade document management and transfer service is the one who should demonstrate that their system is reliable and,
therefore, the documents are reliable.

As parties like us use the mentioned service they can then rest assured that the documents are reliable and can claim their reliability in case of a dispute.

(2) Do consultees think our proposals should include an accreditation process? If so, in what form?:

Yes. we believe so.

Parties offering electronic trade document management and transfer service should undergo a process of accreditation, involving technical evaluation of
the solution to ensure that the system implementing the service does indeed function in the way it should, preventing double-spending of the electronic
documents, and ensuring there is at most one possessor at any given time.

This will require government-designated experts to look "under the hood" of the systems to confirm that the logic is correct.

Consultation Question 23: We provisionally propose that there should be a statutory requirement that electronic trade documents must
contain the same information as would be required to be contained in a paper equivalent. Do consultees agree?

Yes

Please give reasons for your answer::

Consultation Question 24: We do not consider there to be a need to introduce an express statutory provision on writing in electronic trade
documents, because the law already considers electronic displays to be capable of constituting “writing”. Do consultees agree? Please give
reasons.

Other

Please give reasons for your answer::

Please note an electronic trade document is not what one sees on the screen.

On the Wave BL system, the actual documents are sets of data stored in a database. This data can be converted dynamically to a visual representation or
a pdf file for humans to be able to read it. This visual representation can be made to look like a traditional paper document, but it is not the electronic
trade document.

With this in mind, it is important to understand that "writing" in electronic trade documents would refer to changing the data in the database (and
possibly registering the amendment on a blockchain), not to anything happening on the electronic display.

We would recommend explicitly mentioning this reality with regards to writing in electronic trade documents and its legality.

Consultation Question 25: We do not consider there to be a need to introduce an express statutory provision on signing electronic trade
documents. Do consultees agree? Please give reasons.

No

Please give reasons for your answer::

However, if you do not introduce a provision on signing electronic trade documents, then it becomes more important to regulate the requirements for
identity verification of the parties using the system.

Consultation Question 26: We do not consider there to be a need to introduce an express statutory provision on the accessibility of
information contained in electronic documents. Do consultees agree? Please give reasons.
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No

Please give reasons for your answer::

Consultation Question 27: We provisionally propose that legislation should explicitly allow for indorsement of electronic documents. Do
consultees agree? Please give reasons.

Yes

Please give reasons for your answer::

Consultation Question 28: We seek consultees’ views on whether there is any need for electronic trade documents to be capable of being
issued in sets.

We seek consultees’ views on whether there is any need for electronic trade documents to be capable of being issued in sets.:

Yes, this would be useful.
However, it is not clear that this requires regulation.

Consultation Question 29: We provisionally propose that no further provision is required in legislation to address the following in respect of
electronic trade documents:

We provisionally propose that no further provision is required in legislation to address the following in respect of electronic trade documents: (1) timing
of delivery; (2) timing of transfer; (3) rejection; and (4) amendment. Do consultees agree?:

We agree.

Consultation Question 30: We seek consultees’ views on how amendment or rectification of an electronic trade document is achieved under
existing systems and those in development.

We seek consultees’ views on how amendment or rectification of an electronic trade document is achieved under existing systems and those in
development.:

Wave BL

If we receive possession of an electronic bill of lading and we need an amendment, we can send possession back to my supplier and he, in turn, to the
carrier, which will amend the BL and re-send the amended document on the Wave BL platform.

This happens much faster than with the traditional paper BL.

There is no technical difficulty in doing this, and the operation is rather simple and intuitive.

Consultation Question 31: We seek consultees’ views on whether the phrase “so far as practicable” should be included in clause 2(2)(c).

Other

If yes, please give examples where such a qualification would be required.:

Not sure.

We would need to see clause 2(2)(c). We have looked for it, but could not find it in the consultation paper or the webpage for this project.

Consultation Question 32: We seek consultees’ views on what security interests are typically taken over trade documents at the moment.

We seek consultees’ views on what security interests are typically taken over trade documents at the moment.:

We do not understand this question.

Consultation Question 33: We provisionally propose that an electronic trade document should be capable of being the subject of possessory
concepts including bailment, conversion, pledges, and liens, and that this should be provided for in legislation. Do consultees?

Please give reasons for your answer::

We do not currently have such requirements in our use case.

Consultation Question 34: We provisionally propose that existing rules and practices can accommodate the discharge, surrender or
accomplishment of electronic trade documents, and that no specific legislative provision is needed. Do consultees agree?

Yes

Please give reasons for your answer::
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Consultation Question 35: We provisionally propose that provision should be made to allow for a change of medium for trade documents
from electronic to paper, or from paper to electronic. Do consultees agree?

Yes

Please give reasons for your answer::

Consultation Question 36: We seek consultees’ views on whether the draft Bill should contain a requirement that the issuer of a trade
document must allow the person in possession to change the document’s medium.

No

Please give reasons for your answer::

We do not think we should require explicit permission for each document.

The system we use allows for that in general and parties using the platform know it and agree to use the platform under those conditions.

The problem with requiring permission is that many parties may not be ready or willing to use electronic documents, so flexible change of medium
should be standard until such electronic systems become mainstream.

Consultation Question 37: We seek consultees’ views on whether the electronic trade documents that satisfy the requirements of our draft Bill
will also satisfy the requirements of the MLETR.

Yes

To the extent that consultees consider our provisional proposals to be incompatible with the MLETR or other international approaches, please explain
this and the consequences to which it could give rise.:

MLETR seems like the right initiative for interoperability among various platforms.

Consultation Question 38: We provisionally propose that the Law Commission should consider the private international law aspects of digital
assets, including electronic trade documents, as part of a separate project. Do consultees agree?

No, it should be part of the electronic trade documents project.

Please give reasons for your answer::

For us, not considering the private international law aspects of digital assets would severely limit the usefulness of the regulation.

Consultation Question 39: We provisionally propose that the word “issue” describes the process by which a trade document (where relevant)
becomes a document of title. Do consultees agree?

Yes

Please give reasons for your answer::

We would need to discuss this to confirm the answer, but it does seem like a good definition.

Consultation Question 40: We provisionally propose that the change of medium of a trade document issued before the Act comes into force
should not be permitted. Do consultees agree?

Other

Please give reasons for your answer::

This is somewhat confusing.

If the Act has not yet come into force, then it would seem there is no regulation in place yet to prohibit the change of medium.

Consultation Question 41: We provisionally propose that our proposals do not create any additional risk that documents which are not
intended to be documentary intangibles will become so by virtue of the draft Bill. Do consultees agree?

Yes

Please give reasons for your answer::

Chapter 7: Assessing the impact of reform

Consultation Question 42: We seek consultees’ views on what, in their experience, is the average number of paper documents required in a
single trade transaction, compared to our current assumption of 40.
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Please expand on your answer:

20

Consultation Question 43: We seek consultees' views on whether our estimate of the global total number of paper trade documents used in
container shipping is accurate.

Please expand on your answer:

Unsure

Consultation Question 44: We seek consultees’ views on whether the average number of documents required in a trade transaction varies
between sectors. If so, please give details.

Yes

Please expand on your answer:

Rubber trading requires fewer documents than almond trading, for instance.

Consultation Question 45: We seek consultees’ views, if they are able to give an estimate, on the percentage of trade and shipping
documentation which is under the law of England and Wales.

Please expand on your answer:

Unsure

Consultation Question 46: We seek consultees' views on how quickly the industry would move to electronic trade documents if these
provisional proposals came into force in 2022.

Please expand on your answer:

It will certainly help accelerate the process, bringing the "mainstream" status of electronic trade documents closer by a couple of years. Perhaps, with this
regulatory effort, we will see mainstream adoption by 2028, instead of 2030, for instance.

We all have to be conscious there is significant resistance in many parties to transition to electronic documents. People resist change for various reasons,
especially when they do not understand the technology and do not trust it.

Please expand on your answer:

1. 2030 - 60%
Even if all UK trading parties have transitioned to electronic documents, there will be countries with slower transitions, which will limit complete
worldwide adoption.

2. 2050 - 100%
29 years should be enough to achieve full digitalisation worldwide.
Also, there will be a tipping point much earlier than that in which companies previously reluctant to adopt electronic documents will feel they have no
choice anymore.

Consultation Question 47: We seek consultees’ views on how much money, or what percentage of the cost of a transaction, do consultees
estimate could be saved per transaction by transitioning to electronic documents.

Please expand on your answer:

By using Wave BL carriers are saving money:

- Just the cost of printing the original BL is much higher than the fee Wave BL charges them.

- There is also the cost of sending the paper BL via courier.

In our case, we save the courier service fees.
There is also a less evident saving as the electronic BL arrives almost instantly. There is a saving of time which may be difficult to quantify in money.

Consultation Question 48: We seek consultees’ views on the efficiency gains of a transition to electronic trade documents. Please provide
evidence or data if possible.

Please expand on your answer:

Electronic bills of lading are much more efficient than paper bills of lading. 
 
As we buy from our supplier in California, and then sell to a customer in Europe, for instance, there are at least 4 courier services involved, each of which
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takes several (2 to 4) days: 
 
Carrier at POL > Our Supplier > Us > Our customer > Carrier at POD 
 
In the case of needing an amendment part of this chain needs to be repeated. 
 
With an electronic bill of lading, all this can happen in a matter of minutes.

Consultation Question 49: We provisionally propose that electronic trade documents will reduce the risk of fraud compared to paper trade
documents. Do consultees agree?

Yes

Please expand on your answer:

If the system is well built, forging electronic documents is much more challenging than forging paper documents.

Consultation Question 50: We provisionally propose that electronic trade documents will enhance the transparency of supply chains. Do
consultees agree? Please provide examples or evidence if possible.

Yes

Please expand on your answer:

Yes, it can potentially do that. However, for that to be the case the system has to be designed with that goal in mind.

For instance, just because the information is written on a blockchain, which provides audibility and transparency to the parties involved, it does not mean
that one party can see all the transactions related to its supply chain, which could be traced back to the origin of the goods, many transactions away from
the current one.

Consultation Question 51: We provisionally propose that there will be environmental benefits from a transition to electronic trade documents.
Do consultees agree? Please provide examples or data if possible.

Yes

Please expand on your answer:

Of course.

Consultation Question 52: We seek consultees' views on what impact is foreseen for ultimate end-users of goods. Please provide quantitative
evidence if possible.

Please expand on your answer:

In our view, ultimate end-users of goods may benefit from more efficient management of documentation, leading to a higher quality of service in general.

It is not straightforward to calculate specific impacts.Hi

Consultation Question 53: We seek consultees’ views on if there are any potential positive impacts of our proposals that have not been
identified above.

Yes

Please expand on your answer:

Increased competitiveness of companies adopting electronic documents.

Proper regulation can give UK an incentive to adopt them, which can somewhat contribute to a more competitive UK trading sector.

Consultation Question 54: We seek consultees’ views on whether it is anticipated that transition costs will be a brake on the uptake of
electronic trade documents.

No

Please expand on your answer:

Using Wave BL is very cheap.

The only significant cost could be the hosting of the software in a cloud server, around $100 per month. This is very little compared with the savings in
courier services.
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Consultation Question 55: We seek consultees’ views on factors that may affect the willingness of financers of trade transactions to adopt
electronic trade documents.

Please expand on your answer:

Banks, like HSBC, Natwest, Citi, are evaluating and testing electronic trade documents solutions such as Wave BL.

Adoption of such solutions by banks will be slow because they have to assess the risk involved following their procedures.

The main factor affecting their willingness to adopt them may be a lack of transparency on the side of the supplier of the system or reluctance to let the
bank experts look into the actual computer code implementing the solution.

Consultation Question 56: We seek consultees' views on the average energy consumption per transaction for proposed electronic trade
document platforms.

Please expand on your answer:

No idea, but it is clearly orders of magnitude smaller than the paper equivalent.

Consultation Question 57: We seek consultees’ views on how the energy consumption of DLT can be minimised.

Please expand on your answer:

If you are thinking of the huge energy consumption of the Bitcoin network, please note blockchain and DLT, in general, can be much more
energy-efficient than Bitcoin.

I do not see the point in making it a goal to minimise the energy consumption of the blockchain used by Wave BL, for instance, which is quite efficient
already.

Consultation Question 58: We seek consultees’ views on whether there are any other potential negative impacts of our proposals that have
not been identified above.

No

Please expand on your answer:
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Response ID BHLF-MM96-R4VT-S

Submitted to Law Commission consultation on electronic trade documents
Submitted on 2021-08-11 17:46:24

About you

What is your name?

Name:

What is the name of your organisation?

Enter the name of your organisation:

The Mining and Metals Digitalization Forum (MMDF)

Are you responding to this consultation in a personal capacity or on behalf of your organisation?

Response on behalf of organisation

If other, please state::

What is your email address?

Email:

What is your telephone number?

Telephone number:

If you want the information that you provide in response to this consultation to be treated as confidential, please explain to us why you regard
the information as confidential. As explained in our privacy notice, we will take full account of your explanation but cannot give an assurance
that confidentiality can be maintained in all circumstances.

If you want the information that you provide in response to this consultation to be treated as confidential, please explain to us why you regard the
information as confidential. As explained in our privacy notice, we will take full account of your explanation but cannot give an assurance that
confidentiality can be maintained in all circumstances. :

Chapter 2: The nature of the problem

Consultation Question 1: We invite consultees’ views on the advantages and disadvantages associated with using private contractual
frameworks to facilitate the use of electronic trade documents, compared with using electronic documents recognised in law as being
equivalent to paper documents.

Please share your views below::

 
 
On behalf of MMDF, it was a pleasure to speak with you about the Law Commission's Electronic Trade Documents Project that you are driving. We 
appreciate your time and our discussion. We support your efforts to remove the legal blocks to digitization which are very much aligned with MMDF's 
purpose to accelerate digitization through collaboration. 
 
[...] 
 
We agree that a technology-neutral approach is the right one; the technology standards should be accomplished at the industry level, and we are happy 
to hear that you believe that existing technologies including distributed ledger can be accommodated by the draft new law should this legislation be 
enacted. 
 
[...] 
 
You can expect to receive Consultation comments from the individual MMDF companies directly about their respective positions, which will address some 
or all of the points below. Some companies may struggle to meet the July deadline due to internal governance processes. 
1. Feedback from the industry that states or demonstrates that the industry needs this legal reform to happen which among other things could be in the 
form of case studies. 
2. Specific comments as to whether the list of documents that you identified is correct. 
3. Whether the approach to control and possession in clauses 1 and 2 is appropriate. 
4. Whether additional provisions are needed.

304



5. Suggested practical measures to evaluate the expected impact (cost/benefit) of the provisional proposals. 
6. Answers to additional questions published in the Consultation.

Chapter 3: The law and practice of trade documents

Consultation Question 2:

Not Answered

Please expand on your answer:

Consultation Question 3: We provisionally propose that sea waybills and air waybills need not and should not be included. Do consultees
agree?

Not Answered

Please expand on your answer:

Consultation Question 4: We provisionally propose that bearer bonds and other documents of title including banker's drafts, certificates of
deposit payable to bearer, bearer scrip certificates exchangeable for shares, mate's receipts, traveller's cheques, and dividend warrants need
not and should not be included. Do consultees agree?

Not Answered

Please expand on your answer:

Consultation Question 5: We provisionally propose that the Secretary of State should have the power to add, remove, or amend an entry in
the list of documents described in Consultation Question 1 by regulations made by statutory instrument. Do consultees agree?

Not Answered

Please expand on your answer:

Consultation Question 6: We provisionally propose that the group of documents covered by our proposed reforms should be referred to as
"trade documents" in the draft Bill. Do consultees agree? If not, what alternative label would consultees propose, and why?

Not Answered

Please expand on your answer:

Consultation Question 7: We provisionally propose that each individual trade document in the draft Bill need not and should not be defined.
Do consultees agree? If not, please give reasons.

Not Answered

Please expand on your answer:

Consultation Question 8: We provisionally propose to include ship’s delivery orders and warehouse receipts in our list of trade documents,
without an express restriction to those that have been made out to order. Do consultees consider that this will cause problems? Please
explain why.

Not Answered

Please expand on your answer:

Chapter 5: Possessing electronic trade documents

Consultation Question 9: We provisionally propose that bare legal rights should be excluded from the scope of our proposals for the
possession of electronic trade documents. Do consultees agree?

Not Answered

Please expand on your answer:

Consultation Question 10: We provisionally propose that, in order for an electronic trade document to be capable of possession, the nature of
the document must not support concurrent control by multiple parties at one time. Do consultees agree?

Not Answered

Please expand on your answer:
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Consultation Question 11:

Not Answered

Please expand on your answer:

Consultation Question 12: We provisionally propose that, in order for an electronic trade document to be capable of possession, “the system”
on which the document is held must ensure that no more than one person can control the document at any one time. Do consultees agree?

Not Answered

Please expand on your answer:

Consultation Question 13: We invite consultees’ views on whether there could be a situation in which multiple parties could have equal claim
to “possession” of an electronic trade document in such a way that they would not be “one person” for the purposes of the law.

Not Answered

Please expand on your answer:

Consultation Question 14: We provisionally propose that, in order for an electronic document to be capable of possession, transfer of the
document must transfer control of the document to the transferee, and the transferor must lose control of it as a consequence. Do consultees
agree?

Not Answered

Please expand on your answer:

Consultation Question 15: We invite consultees’ views on how existing systems, or those in development, ensure that the transferor of an
electronic document can no longer control the document after it is transferred.

Please expand on your answer:

Consultation Question 16: We invite consultees’ views on whether the ability to retain a copy of an electronic trade document after transfer or
other disposal of the electronic trade document could lead to problems in practice.

Not Answered

Please expand on your answer:

Consultation Question 17: We invite consultees’ views on whether the possessibility of electronic trade documents should depend on any
other factors or criteria. If so, please explain the reasons for your additional criteria.

Not Answered

Please expand on your answer:

Consultation Question 18:

Not Answered

Please expand on your answer:

Consultation Question 19: We provisionally propose that there is no need to make explicit in legislation that the requirement of intention to
possess applies to electronic trade documents. Do consultees agree?

Not Answered

Please expand on your answer:

Consultation Question 20: We invite consultees’ views on what circumstances there could be a debate about which of one or more parties is in
possession of an electronic trade document held on a system of the type envisaged by our proposals.

Please expand on your answer:

Chapter 6: Using electronic trade documents

Consultation Question 21: We provisionally propose that electronic trade documents should not be subject to an explicit statutory
requirement for integrity. Do consultees agree?
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Not Answered

Please give reasons for your answer::

Consultation Question 22: We provisionally propose not to impose an express statutory reliability requirement. Do consultees agree? Please
give reasons.

Not Answered

Please give reasons for your answer: :

(1) When should a party be required to prove that their electronic document is reliable?:

(2) Do consultees think our proposals should include an accreditation process? If so, in what form?:

Consultation Question 23: We provisionally propose that there should be a statutory requirement that electronic trade documents must
contain the same information as would be required to be contained in a paper equivalent. Do consultees agree?

Not Answered

Please give reasons for your answer::

Consultation Question 24: We do not consider there to be a need to introduce an express statutory provision on writing in electronic trade
documents, because the law already considers electronic displays to be capable of constituting “writing”. Do consultees agree? Please give
reasons.

Not Answered

Please give reasons for your answer::

Consultation Question 25: We do not consider there to be a need to introduce an express statutory provision on signing electronic trade
documents. Do consultees agree? Please give reasons.

Not Answered

Please give reasons for your answer::

Consultation Question 26: We do not consider there to be a need to introduce an express statutory provision on the accessibility of
information contained in electronic documents. Do consultees agree? Please give reasons.

Not Answered

Please give reasons for your answer::

Consultation Question 27: We provisionally propose that legislation should explicitly allow for indorsement of electronic documents. Do
consultees agree? Please give reasons.

Not Answered

Please give reasons for your answer::

Consultation Question 28: We seek consultees’ views on whether there is any need for electronic trade documents to be capable of being
issued in sets.

We seek consultees’ views on whether there is any need for electronic trade documents to be capable of being issued in sets.:

Consultation Question 29: We provisionally propose that no further provision is required in legislation to address the following in respect of
electronic trade documents:

We provisionally propose that no further provision is required in legislation to address the following in respect of electronic trade documents: (1) timing
of delivery; (2) timing of transfer; (3) rejection; and (4) amendment. Do consultees agree?:

Consultation Question 30: We seek consultees’ views on how amendment or rectification of an electronic trade document is achieved under
existing systems and those in development.

We seek consultees’ views on how amendment or rectification of an electronic trade document is achieved under existing systems and those in
development.:

Consultation Question 31: We seek consultees’ views on whether the phrase “so far as practicable” should be included in clause 2(2)(c).

Not Answered
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If yes, please give examples where such a qualification would be required.:

Consultation Question 32: We seek consultees’ views on what security interests are typically taken over trade documents at the moment.

We seek consultees’ views on what security interests are typically taken over trade documents at the moment.:

Consultation Question 33: We provisionally propose that an electronic trade document should be capable of being the subject of possessory
concepts including bailment, conversion, pledges, and liens, and that this should be provided for in legislation. Do consultees?

Please give reasons for your answer::

Consultation Question 34: We provisionally propose that existing rules and practices can accommodate the discharge, surrender or
accomplishment of electronic trade documents, and that no specific legislative provision is needed. Do consultees agree?

Not Answered

Please give reasons for your answer::

Consultation Question 35: We provisionally propose that provision should be made to allow for a change of medium for trade documents
from electronic to paper, or from paper to electronic. Do consultees agree?

Not Answered

Please give reasons for your answer::

Consultation Question 36: We seek consultees’ views on whether the draft Bill should contain a requirement that the issuer of a trade
document must allow the person in possession to change the document’s medium.

Not Answered

Please give reasons for your answer::

Consultation Question 37: We seek consultees’ views on whether the electronic trade documents that satisfy the requirements of our draft Bill
will also satisfy the requirements of the MLETR.

Other

To the extent that consultees consider our provisional proposals to be incompatible with the MLETR or other international approaches, please explain
this and the consequences to which it could give rise.:

We understand that your remit was to pursue the same outcomes as are achieved by the UNCITRAL Model Law on Electronic Transferable Records
(MLETR), but that your version of the draft legislation is formulated to the law of England and Wales and differs in some respects from MLETR - though
both approaches act in harmony. We agree that a harmonious approach is needed, and the law should be reformed to support digitization. This has the
potential to unlock significant benefits for many businesses around the world. As English law is the governing law of many of the documents used in
international trade, the incorporation of the draft legislation into the law of England and Wales is a particularly critical building block for the digitisation of
international trade flows – although of course law reform in other jurisdictions is also required to fully enable this.

Consultation Question 38: We provisionally propose that the Law Commission should consider the private international law aspects of digital
assets, including electronic trade documents, as part of a separate project. Do consultees agree?

Not Answered

Please give reasons for your answer::

Consultation Question 39: We provisionally propose that the word “issue” describes the process by which a trade document (where relevant)
becomes a document of title. Do consultees agree?

Not Answered

Please give reasons for your answer::

Consultation Question 40: We provisionally propose that the change of medium of a trade document issued before the Act comes into force
should not be permitted. Do consultees agree?

Not Answered

Please give reasons for your answer::

Consultation Question 41: We provisionally propose that our proposals do not create any additional risk that documents which are not
intended to be documentary intangibles will become so by virtue of the draft Bill. Do consultees agree?
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Not Answered

Please give reasons for your answer::

Chapter 7: Assessing the impact of reform

Consultation Question 42: We seek consultees’ views on what, in their experience, is the average number of paper documents required in a
single trade transaction, compared to our current assumption of 40.

Please expand on your answer:

We struggle in our industry with the very problem that you identified. The law in most jurisdictions - Singapore being a notable exception - does not
support electronic trade documentation fulfilling the same functions as traditional paper documentation. As a result, it is still necessary for most
international trades to be conducted on the basis of the physical transfer of paper documents between countries and individual parties, including
intermediaries such as banks. This reliance on paper can cause a host of issues including higher costs, inefficiencies, and lack of transparency in trade
flows and internal processes that support them. A few examples follow:
• Moving to throughput digitization solves problems (delay, fraud, risk of loss) that frequently arise in the course of transacting business on the basis of
paper Bills of Lading.
• Moving to throughput digitization solves problems of lack of internal visibility. Today this is an issue when you have one piece of paper that is the source
of truth that many different groups need to see, and digital throughput is not anticipated or supported by the current Rulebooks, which are not
interoperable. So, digitization can aid both in external transactions and internal efficiencies, all the while providing a more transparent process to both.
• With a move to electronic trade documents that are interoperable, all participants in the electronic Bill of Lading chain do not have to be on the same
platform which can aid adoption.
• With electronic trade documents, Treasury management could be improved for many businesses. While those who favor cash against physical
documents may prefer delays to preserve capital, it is clear the industry is moving toward digitization as the rule rather than the exception.
• With electronic trade documents, payment can be faster if the process is faster, but this is a culture change and takes time. Banks may initially charge
more to process electronic documents because they are not currently set up to do so. Once the legal framework exists, the impetus to trade with
electronic documents accelerates, the adoption process will be faster, and we believe would quickly become cheaper. As adoption occurs, increased
visibility could lead to the perception of lower risks and better credit conditions.

All in the value chain can benefit by throughput digitization if even the few issues mentioned above are solved.

We understand that while legal changes are proposed, they take time and it is not a sure bet that they will be accomplished. If there are further areas
where we can assist, please let us know.

Thank you,

MMDF

Consultation Question 43: We seek consultees' views on whether our estimate of the global total number of paper trade documents used in
container shipping is accurate.

Please expand on your answer:

Consultation Question 44: We seek consultees’ views on whether the average number of documents required in a trade transaction varies
between sectors. If so, please give details.

Not Answered

Please expand on your answer:

Consultation Question 45: We seek consultees’ views, if they are able to give an estimate, on the percentage of trade and shipping
documentation which is under the law of England and Wales.

Please expand on your answer:

As English law is the governing law of many of the documents used in international trade, the incorporation of the draft legislation into the law of England
and Wales is a particularly critical building block for the digitisation of international trade flows – although of course law reform in other jurisdictions is
also required to fully enable this.

Consultation Question 46: We seek consultees' views on how quickly the industry would move to electronic trade documents if these
provisional proposals came into force in 2022.

Please expand on your answer:
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Please expand on your answer:

Consultation Question 47: We seek consultees’ views on how much money, or what percentage of the cost of a transaction, do consultees
estimate could be saved per transaction by transitioning to electronic documents.

Please expand on your answer:

Consultation Question 48: We seek consultees’ views on the efficiency gains of a transition to electronic trade documents. Please provide
evidence or data if possible.

Please expand on your answer:

Consultation Question 49: We provisionally propose that electronic trade documents will reduce the risk of fraud compared to paper trade
documents. Do consultees agree?

Not Answered

Please expand on your answer:

Consultation Question 50: We provisionally propose that electronic trade documents will enhance the transparency of supply chains. Do
consultees agree? Please provide examples or evidence if possible.

Not Answered

Please expand on your answer:

Consultation Question 51: We provisionally propose that there will be environmental benefits from a transition to electronic trade documents.
Do consultees agree? Please provide examples or data if possible.

Not Answered

Please expand on your answer:

Consultation Question 52: We seek consultees' views on what impact is foreseen for ultimate end-users of goods. Please provide quantitative
evidence if possible.

Please expand on your answer:

Consultation Question 53: We seek consultees’ views on if there are any potential positive impacts of our proposals that have not been
identified above.

Not Answered

Please expand on your answer:

Consultation Question 54: We seek consultees’ views on whether it is anticipated that transition costs will be a brake on the uptake of
electronic trade documents.

Not Answered

Please expand on your answer:

Consultation Question 55: We seek consultees’ views on factors that may affect the willingness of financers of trade transactions to adopt
electronic trade documents.

Please expand on your answer:

Consultation Question 56: We seek consultees' views on the average energy consumption per transaction for proposed electronic trade
document platforms.

Please expand on your answer:

Consultation Question 57: We seek consultees’ views on how the energy consumption of DLT can be minimised.

Please expand on your answer:

Consultation Question 58: We seek consultees’ views on whether there are any other potential negative impacts of our proposals that have
not been identified above.

Not Answered
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Please expand on your answer:
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DIGITAL ASSETS: ELECTRONIC TRADE DOCUMENTS

NOTE
by Nicholas Bohm (retired solicitor)

1 I agree with the Law Commission’s proposals, and with the legal analysis
on which they are based.  My knowledge of the trade documents to
which the Paper relates is theoretical rather than practical, and I cannot
provide useful answers to the Paper’s questions.

2 I nevertheless wish to offer comments on two matters.  The first is the
Paper’s emphasis on Distributed Ledger Technology, and the second is the
drafting of clause 1(3)(c)(i) of the draft Electronic Trade Documents Bill
set out in the Paper.

Distributed Ledger Technology

3 In paragraph 5.1 the Paper says:

Recent advances in technology, however, have brought about the
possibility of digital “things” which can have the same relevant
properties (as far as possession is concerned) as physical things.

If the “recent advances” are a reference to DLT, this seems to me a
mistaken claim.  Paragraph 2.38 of the Paper refers to “[s]even private
technical solutions providing electronic alternatives to paper bills of
lading”, three of which do not use DLT.  One at least of those has been
in use for many years, and its technology cannot be described as recent.  It
seems impossible to suppose that it has survived without ensuring, no
doubt by means of technology, both that the bills of lading with which it
deals in electronic form are controlled by one party at a time, and that
they do not remain under the control of that party after they have been
transferred (being, as I understand, the relevant properties in question). 
Public key cryptography, which dates from the 1970s, has proved highly
effective as part of the way such technology can be applied.

4 From paragraph 2.40 the Paper summarises the deficiencies and
shortcomings of the private multipartite contractual frameworks on which
these technical solutions rely in order to deal with the problems arising
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from the current state of the law.  These deficiencies and shortcomings
seem highly likely to account for the relatively low uptake of the solutions
in question, as mentioned in paragraph 2.38.  The Paper does not suggest
that those solutions which use DLT have been any more successful than
those which do not.  If reform of the law is effective to improve the
uptake of such solutions by removing the need for private multipartite
contractual frameworks, there is no reason to expect it to confer more
benefit on solutions which use DLT than it confers on those which do
not.

5 The reforms proposed by the Paper are wisely designed to be technology
neutral.  I suggest that the Commission’s eventual recommendations
should be equally neutral about the technology by which they might be
implemented.  As is apparent from references in the Paper, several august
institutions have found themselves unable to resist the fashionable lure of
enthusiasm for DLT.  I hope the Commission will not join them, but will
take heed of the more balanced approach taken by the UK National
Cyber Security Centre, which observes that 

In most cases, a simple database, or a decentralised database, is a
valid alternative to using a distributed ledger. These technologies
are usually cheaper to implement, and more straightforward to
secure.  (See their blogpost of 30th April 2021.)

Clause 1(3)(c)(i) of the draft Bill

6 A requirement, in relation to a document, that “no more than one person
has control of the document at any one time” seems colloquially clear
enough; but on close consideration, what exactly is “any one time”? 
Does it mean more than “any one moment”?  If not, it seems somewhat
ephemeral for the weight it is intended to carry.

7 Imagine a case in which two people share the use of a computer.  When
either is logged in to their account on the machine, the other is unable to
log in.  When neither is logged in, either can proceed to log in.  When
logged in, the user has access to all the electronic documents stored in the
machine.  In relation to a given document, no more than one person has
control of the document at any one time, and the requirement described
above appears to be fulfilled; but not, I suggest, in the manner intended.

8 A period of time during which the requirement must be fulfilled begins
when the document is issued, or is received by a transferee, or is
converted into electronic form; and ends when it is next transferred, or
replaced by a paper version, or ceases to be effective.  It seems to me that
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the requirement should be expressed to apply at all times during each such
relevant period.  It may be tempting to think that the provision as drawn
cannot be understood in any other way, and perhaps few lawyers would
fail to understand it correctly.  But the systems built to implement the
requirement will be built not by lawyers but by systems designers and
software engineers whose skills do not lie in the interpretation of statutes. 
There is little to lose and much to gain by making the matter explicit.  (It
might be thought that for the same reason it needs to be made clear when
a document ceases to be effective.  But that occurs by operation of the
general law when all the obligations capable of arising under it are
discharged by performance, by breach, by frustration or by expiry in
accordance with their terms.  It is very much fact-specific, is dependent
on matters mostly outside the system by which the document is held, and
is therefore not the concern of the system designer or the software
engineer, for whom its determination is at most an external input to their
system.)

19th July 2021
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Norton Rose Fulbright Law Commission Responses 

 

Please find below the responses to the Call for Evidence on Digital Assets and the Consultation on 
Electronic Trade Documents. For any queries or further information, please contact  

 

Response to call for evidence on digital assets 

Question 1 

We consider that certain cryptoassets should be subject to a concept of possession (or something 
analogous – see What sort of property is a cryptoasset? (2021) JIBFL 83 where we suggest ‘command’ 
as the term for the species of possession applicable to cryptoassets). Digital assets that fall into this 
category are those that do not merely represent or evidence ownership of a physical asset and that are 
subject to a cryptographically secure decentralised consensus mechanism such as a permissionless 
blockchain. Although we recognise that ‘digital assets’ is used as an intentionally broad term in order to 
avoid definitional debates, here and in the other answers we are generally addressing cryptoassets in 
this narrow category. In practice, the requirements for possessability set out in this call for evidence and 
the call for evidence on electronic trade documents would have the effect of restricting attention largely 
to this category (and we assume that is the intention). But definitional issues, including technology-
dependent questions, might still arise at some later point.  

Allowing these cryptoassets to be possessable would have the following implications: 

- It would remove uncertainty around the status of cryptoassets as property 

- It would allow a clear separation of ownership and possession, as is required for: 

o Custody arrangements and bailment : a large proportion of cryptoassets are held in on- 
and off-chain wallets and similar storage, the exact legal status of which is uncertain 
until the possessory nature of cryptoassets is established; 

o Creation of security : uncertainty about which categories of security apply to 
cryptoassets are a severe impediment to its development and use in a variety of 
transactions – determination of the applicable categories would be largely resolved if it 
were clear whether and how cryptoassets could be possessed; 

o Dispute resolution : questions as to the effect of fraud, breach of fiduciary duty, theft 
and similar concepts depend on the possessory nature of cryptoassets; this will also 
help determine applicable remedies; and 

o Conflicts of law : although this is outside the scope of the current consultation, 
determination of the possessory nature of cryptoassets is a key conceptual building 
block in determining the conflicts of law rules that will apply to cryptoassets. 

Allowing cryptoassets to be possessable would also create new complexities which the law would have 
to resolve. For instance, possession of physical objects may include a mental element – consider, for 
instance, criminal liability associated with possession of an object that may be physically passed to 
someone before they have a chance to see what they are receiving. Similar ideas may be needed for 
cryptoassets. Proceeding again by example, consider a private key emailed to another person. Are they 
in possession of the cryptoassets when they receive the email? Or when they know what blockchain the 
private key relates to? Or when they have downloaded software to use the private key? This question 
arises in the context of making cryptocurrency legal tender, which has been mooted by some countries 
(and El Salvador has already done so). A consequence of being legal tender is that the currency must 
be accepted as payment for goods and services. A movable physical object such as a coin can always 
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be offered as payment by physically presenting it to the payee. It is not yet clear exactly what 
corresponds to this for transfer of possession of a cryptoasset. 

These complexities are not a reason to deny cryptoassets the ability to be possessed. They arise 
naturally from certain fact-situations and the concept of possession can be used to determine sensible 
legal results in each case, as is done with possession of physical objects. 

Above all, applying possession (or an analogous concept) to cryptoassets is a matter of principle with 
great implications for the development of English common law. It allows common fact-situations to be 
dealt with in a pragmatic and principled way and for the law to develop in line with the technology and 
the situation in the real world. 

 

Question 2 

The comments below address cryptoassets that do not merely represent or evidence ownership of 
physical assets and that are subject to a cryptographically secure decentralised consensus mechanism 
(see the discussion in our answer to Question 1). Other cryptoassets or digital assets that are controlled 
by an individual entity or group by virtue of a contractual arrangement to which all affected are party 
may be analysed using traditional contractual concepts. In many cases, they will represent choses in 
action and modes of transfer may be analysed accordingly. 

Turning specifically to this sub-category of cryptoassets, we consider that a transfer of a thing in 
possession provides a closer analogy than a transfer of a chose in action. Cryptoassets have unique 
attributes that separate them from choses in action and traditional physical choses in possession, but 
the mediation of the legal concept of possession or something analogous (we have suggested 
‘command’ as the appropriate term) would allow treatment consistent with choses in possession. 

The key distinction is not between assets that are tangible and assets that are intangible, but between 
assets that have a purely legal existence and assets that have an existence independent of any law.  
The concept of possession applied to a chose in possession is a means of accommodating the non-
legal facts that apply to it: for instance, that it is somewhere in the world and somebody has it. A similar 
concept is needed for cryptoassets. To see this, note that no legal rule can on its own create or destroy 
a cryptoasset independent of the underlying facts; no court decision can say that it has ceased to exist. 
Contrast this with an online bank account – which may seem superficially similar to a cryptocurrency 
account. There is nothing to stop a court holding that a balance in a bank account is zero; that is, the 
debt owed by the bank should cease to exist. This works irrespective of any password or bank security. 
The debt owed by the bank is a chose in action and the court can extinguish it. If the bank fails to change 
its records, then its records are wrong.  But if a cryptocurrency account records an account on its 
blockchain, then that cryptocurrency exists and no court decision can destroy it (although courts might 
decide, for instance, who legally owns it). 

Transfer works similarly. A transfer of possession of a physical object can be accomplished by moving 
it from one person to another person – the numerous glosses placed on this by the law must allow for 
the fundamental reality that physical objects can move from place to place. Choses in action can move 
from place only to the extent that the law specifically allows it. Absent compliance with a legal rule, a 
chose in action cannot be transferred, irrespective of any facts in the real world.  

Our views on transfer are further set out in What sort of property is a cryptoasset? (2021) JIBFL 83, as 
follows: 

“…a cryptoasset can be moved from one account to another account, irrespective of legal rights. 
Whether this is characterised in law as a deletion followed by the creation of a new asset or a transfer, 
legal rules need to cater for the physical reality that the change in account balances has taken place. 
That is similar to TIP [things in possession], where questions of legal possession, ownership and so on 
must in some way be reconciled with the physical location of the asset. Dwelling on whether a 
cryptoasset has moved or been deleted and recreated misses the point – the law must cater for the fact 
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that a cryptoasset is in a different place, however it got there and whether or not its identity is the same.  
In fact, rather than trying to use transference as a legal concept to characterise property, we should 
recognise that it is a factual concept. To illustrate: if it ever became possible to teleport a physical object, 
it would not be the role of the law to decide whether the object had moved or whether it had disappeared 
and been replaced by a new object. That would be a factual, perhaps a scientific, question. The role of 
the law would simply be to incorporate those facts into its legal rules. In the same way, deciding whether 
a cryptoasset has moved or been replaced is a factual question. It is the fact that a cryptoasset can 
move or be replaced, without legal intervention, that suggests it is better seen as a type of TIP [thing in 
possession] than a TIA [thing in action].” 

An advantage of assimilating cryptoassets to choses in possession is that the existing law applying to 
security, insolvency, bailment and similar areas can be extended to cryptoassets.  This could be a key 
advantage in the future development of cryptoassets in English law. 

Question 3 

The situations set out in Question 1, such as custody and security, are examples where separation of 
ownership and possession are relevant. 

We consider that the novel analysis of cryptoassets applies only to on-chain transactions. Off-chain 
transactions can be dealt with using existing principles of contractual and trust law. This is similar to the 
separation in capital markets between relationships arising directly from holding the underlying 
securities and relationships between market participants mediated by securities accounts and other 
contractual documentation. The arrangements for clearing, settlement and deposit of the underlying 
security itself only concern a small subset of market participants – most interact not with the securities 
themselves but only contractual rights against other market participants. Equally, off-chain 
arrangements between cryptocurrency exchanges and their customers, for instance, can be analysed 
as standard contractual arrangements and, in some cases, customers may have only contractual rights 
against the exchange.  

Technical and practical arrangements (multisig, mixing and those mentioned in the question) do not 
obviate this analysis – they make it more important in determining the effect of each of these 
arrangements. For instance, for a multisig arrangement involving a customer and an exchange, it will 
be necessary to determine whether both ownership and possession are held by the exchange, so that 
it is dealing with a pooled trust account, or whether it has only possession of the customer’s assets as 
a bailee or whether some other situation applies. Separation of ownership and possession is crucial to 
develop accurate and flexible analyses of these arrangements. 

Question 4 

As per the answer to Question 2, we would point out that the UKJT analysis is incomplete. Unlike the 
transfer of a chose in action, which is inherently a legal process and where, therefore, the legal analysis 
determines whether something has actually ‘moved’, the transfer of a cryptoasset is a physical process 
that actually occurs in the real world. Analysing this process in terms of low-level coding details is not 
necessarily helpful, especially as these will differ between technologies. There is no contradiction 
between the view that a single asset with continuous existence is moving and the creation and 
destruction of private keys, accounts, etc. that brings this about (see further the discussion in our answer 
to Question 2). 

We note that if the view is taken that a cryptoasset is essentially immobile and is associated with a 
particular individual, who has the power only to destroy it, then it would not be necessary or appropriate 
to import concepts of possession to deal with its legal aspects. 

Question 5 

[no answer] 

Question 6 
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The main practical difficulty is the traceability and non-fungibility of cryptoassets, which is a novel feature 
distinct from other real world assets. Although banknotes, for instance, have individual serial numbers, 
they are generally treated as fungible because those numbers are not recorded in respect of individual 
transactions. Cryptoassets are generally traceable through every transaction. 

In many cases, application of the principle will enhance the rule of law – preventing theft and fraud from 
leading to transfers of ownership and hindering money laundering. But its practical effects are still to be 
fully worked out. These effects may apply both to on- and off-chain transfers. 

Allowing separation of ownership and possession will naturally tend to widen the scope of the nemo dat 
principle for cryptoassets. One way to alleviate resulting difficulties would be to widen the common law 
and statutory exceptions to specific situations that may otherwise create hardship. 

Question 7 

We regard digital asset tokens as evidencing or recording the ownership of a bundle of legal rights. 
Accordingly, they are not subject to the same considerations as cryptoassets and we do not see a clear 
need for attributing possessory or similar qualities to them. 

The main legal issue that we have encountered with tokens of this type is a mismatch between legal 
rights over the underlying physical asset and the rights as recorded in the token. This mismatch cannot 
be avoided by any technological means (although it can be restricted by statute, as for electronic trade 
documents). For instance, a token may be properly transferred from A to B, with all protocols fully 
observed and both A and B fully participating in the transfer. But if A was subject to undue influence in 
making the transfer and it is subsequently rescinded by the Courts, then A will be the legal owner of the 
underlying asset, notwithstanding that B owns the token.   

Resolving mismatches with reality will not be eased by attributing possessory qualities to tokens 
recording ownership of physical assets. 

Question 8 

Bailment may become important for cryptoassets. The arrangements for custody and escrow of digital 
assets are still being developed and bailment could provide a practical solution in many cases. 

Question 9 

In practice, due to the legal uncertainties around cryptoassets, transfer of the cryptoasset itself is used 
to effect security (this might be characterised as an absolute transfer of the cryptoasset subject to 
contractual obligations to transfer it back in certain circumstances or it might be characterised as a legal 
mortgage).  Attribution of possession or an analogous concept to cryptoassets will enable a more 
nuanced approach to security, although grant of effective security will always be limited by the underlying 
nature of cryptoassets. Absolute transfer and forms of quasi-security do not solve all the needs of the 
markets, as shown by the fact that existing forms of security are widely used. Examples of areas where 
security may have an advantage over current workarounds are: treatment of assets on insolvency; cost 
of creation and enforcement; flexibility in enforcement; removing need for intermediaries. 

Question 10 

[no answer] 

Question 11 

[no answer] 

Question 12 

[no answer] 
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Response to Consultation on Electronic Trade Documents 

The following responses are from our Trade Finance Practice.   This practice is probably the largest 
specialist trade finance practice of any firm worldwide.    Our comments of greatest significance can be 
be found in the ‘International Issues’ section below.  

Comment – paragraph 1.9 

The assertion at the end of the paragraph is not true.   The manual checking of compliance is typically 
of less than 10 documents, typically three, and these are typically very short – bills of lading are a couple 
of pages and invoices are a page, likewise quality certificates. 

Question 1 

Establishment of a legal framework is preferable to a merely contractual framework.   However both 
suffer from limitations discussed further in our answers below.   Electronic bills of lading have been 
available for some time, but take up has not been significant.  LME warrants are not ‘documents of title’ 
in the legal sense, but achieve the same thing.  Our analysis in both is that the underlying contractual 
matrix replicates adequately the legal position.    

  
   See comments on international questions, below. 

Question 2 

Our view is that removing any doubt that a document may be validly issued in electronic form is a 
principle of general application, however the key ones from our perspective are those that obtain a 
certain status by operation of law.  Hence BLs, BOEs (and promissory notes).   While beyond the scope 
of this consultation, we recommend review of the law as English law is too restrictive re documents of 
title – contrast the UCC.  There is no reason why a warehouse receipt exhibiting the correct matters 
should not be a document of title, for example an LME warrant. 

Note that the documents in (6) and (7) represent insurances – the policy should continue to exist if the 
document is lost or destroyed.    As such, they operate differently to eg bills of exchange.   That said, 
we have no objection to the law giving equal status to the electronic version. 

Question 3 

We are indifferent. 

Question 4 

To the extent that Banker’s drafts are bills of exchange, they should be included.  Otherwise we are 
indifferent. 

Question 5 

We strongly agree, assuming the Secretary of State is advised by practitioners active in the trade finance 
world. 

Question 7 

We are not sure that this certainly is the case with all documents – eg warehouse receipts and insurance 
certificates.     On balance, we agree. 

Question 8 
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The ability for documents to be held to order, or indorsed in blank, is important in the trade finance world.   
Some banks do not wish to be names on bills of lading, fearful of potential liability (eg for environmental 
matters) but are happy to take possession of the documents (which does not transfer title to the goods) 
with the ability for the documents to be transferred to a third party on enforcement. 

Comment – paragraph 4.44 

The phrase ‘it may be left to the courts to determine’ is one that tends to mean that the activity will not 
be carried out – banks require certainty, and if there is doubt as to the effectiveness of a law in respect 
of a certain type of document, they will simply not accept them. 

Question 14 

We had considered whether the practice of trust receipts was negatively impacted by this.   Does that 
concept of ‘control’ mean that the trust constituted by the trust receipt is no longer effective.  We 
concluded that this was not an issue where the difference between physical control and electronic 
control should make any difference, though if there was any doubt in this, it would impact take up. 

Question 23 

We query how you will do this if you do not define what the paper equivalent is.  Other than bills of 
exchange and promissory notes, is there a ‘requirement’ as to the contents of these instruments? 

Question 27 

We agree.   

Comment – paragraphs 6.65 

The description is imprecise.   A CIF contract is a contract of sale and it is concluded by the delivery of 
goods.  Delivery of documents does not discharge that obligation, though it is likely that documents 
trigger the payment process.  The case cited makes this clear – see the use of ‘and’ in the extract.  CIF 
has no meaning at law, it is a commonly used Incoterm, same as FOB. 

Comment – paragraph 6.71 

It is important to understand that documents in the possession of the bank are held to the order of the 
presenter until they are accepted.  That is, the bank must pay or return the documents if they are not 
complying.  We believe that this will be maintained under the proposals, but it is critical. 

Comment – paragraph 6.96 

The bill of lading does not confer title.  The contract of sale does that.  The bill of lading gives the holder 
the ability to pass title to a third party.  This may be a technical distinction, but is an important one. 

Question 32 

Security is typically taken by way of possessory pledge.  Sometimes there may be a floating charge (if 
the possession for a pledge is not achieved) though this has drawbacks.  Occasionally security is taken 
as a fixed charge, sometimes in the form of a transfer of title by way of security. 

International issues 

We believe that further work is needed on the conflict of laws analysis. 

The law and practice of trade has developed over many years and, because of its international nature, 
legal systems have tended to converge.    Possessory security over bills of lading is recognised pretty 
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much universally, and bills of exchange are likewise subject to common rules, whether under common 
law or convention. 

Running through this is practicality – legal systems have recognised the manner in which trade occurs.   
In the context of goods this is reflected by the maxim ‘possession is nine tenths of the law’:  essentially 
laws around the world recognise control of the physical thing as conferring rights to deal with it.    It’s a 
realistic approach – a warehouser will not allow goods to leave unless its bill is paid, and there is little 
point in the law reaching any other conclusion and hoping to work in practice. 

The only entity that can sanction lawful force to seize goods is the local court.  As such, the location of 
the documents representing those goods is of less importance.  What is critical is the ability to claim, 
seize, injunct or take other proceedings in respect of the goods.  The consultation focuses on the law of 
the place of the instrument.     Will a jurisdiction that does not recognise electronic bills of lading give 
effect to such an instrument because it was issued in England and meets the requirement of English 
law?  We doubt it.   If not, banks will potentially not fund based on it. 

Clause 6.139 of the consultation states that ‘an English court will consider the formal validity of a bill of 
exchange to be determined by the law of the country in which that bill is issued’.  However, in the 
absence of the new law, would English law recognise an electronic bill of exchange meeting the 
parameters set out in the new law had it been issued elsewhere, in a place that had passed such a law?   
We doubt it; we consider it likely that the English court would not treat that as a bill of exchange at all as 
it would not meet the definition in the Bills of Exchange Act 1882. 

This point is of most importance in the context of goods.   If a bill of lading issued electronically under 
the new law, unless the law of the place of the goods recognises it as a document of title, the bank’s 
pledge may not be effective.  As such, recognition is critical.      Currently, most if not all systems of law 
recognise a physical bill of lading as a document of title that supports a pledge 

Paragraph 6.134 discusses differentiation in a number of jurisdictions, such as the USA, Germany, 
South Korea, Japan and China.    These are major exporting and importing countries and we suspect 
for every bill of lading issued in England, thousands are issued in China.    

Consideration therefore needs to be given to whether instruments issued under the English law meet 
the requirements of other laws – the more the better.   The converse is also true - practically, exporters 
will follow their law in issuing electronic documents:   if these also meet the requirements of English law, 
that is a significant advantage, particularly for the dispute resolution of trading matters before the English 
courts..   

Question 6.130 states that the proposals are likely to be more permissive than the MLETR:   we think 
the more important question is whether documents issued taking advantage of the provisions of the new 
law will meet the requirements of the MLETR (or other regime).  If they are issued under a more 
permissive regime, then might they not meet the requirements of a more restrictive regime?  If not, and 
if that regime is critical for the reasons set out above eg the location of the goods, then they will be of 
little use.  
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About you

What is your name?

Name:

What is the name of your organisation?

Enter the name of your organisation:

Phillips 66 Limited

Are you responding to this consultation in a personal capacity or on behalf of your organisation?

Response on behalf of organisation

If other, please state::

What is your email address?

Email:

What is your telephone number?

Telephone number:

If you want the information that you provide in response to this consultation to be treated as confidential, please explain to us why you regard
the information as confidential. As explained in our privacy notice, we will take full account of your explanation but cannot give an assurance
that confidentiality can be maintained in all circumstances.

If you want the information that you provide in response to this consultation to be treated as confidential, please explain to us why you regard the
information as confidential. As explained in our privacy notice, we will take full account of your explanation but cannot give an assurance that
confidentiality can be maintained in all circumstances. :

N/A.

Chapter 2: The nature of the problem

Consultation Question 1: We invite consultees’ views on the advantages and disadvantages associated with using private contractual
frameworks to facilitate the use of electronic trade documents, compared with using electronic documents recognised in law as being
equivalent to paper documents.

Please share your views below::

The private contractual framework relies on all parties in the chain having signed up to the framework. If one party to a transaction or a chain of
transactions is not a party to the private contractual framework then we cannot use the electronic document system and are must revert to physical
documents. This is time consuming and a major obstacle in the uptake of electronic documents in our industry.

We therefore spend a lot of time and cost dealing with solutions to mitigate the impact of delays in the passing of physical documents through the
transaction (for example, letters of indemnity to allow the discharge of goods without production of the bill of lading or letters of indemnity to allow
payment without presentation of the endorsed bill of lading). The time, cost and associated risk with these solutions could be reduced or overcome if
electronic documents were recognised in law as being equivalent to paper documents.

Chapter 3: The law and practice of trade documents

Consultation Question 2:

Yes

Please expand on your answer:
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Consultation Question 3: We provisionally propose that sea waybills and air waybills need not and should not be included. Do consultees
agree?

Yes

Please expand on your answer:

Consultation Question 4: We provisionally propose that bearer bonds and other documents of title including banker's drafts, certificates of
deposit payable to bearer, bearer scrip certificates exchangeable for shares, mate's receipts, traveller's cheques, and dividend warrants need
not and should not be included. Do consultees agree?

Yes

Please expand on your answer:

Consultation Question 5: We provisionally propose that the Secretary of State should have the power to add, remove, or amend an entry in
the list of documents described in Consultation Question 1 by regulations made by statutory instrument. Do consultees agree?

Other

Please expand on your answer:

We believe the mechanism for how and when such power can be exercised must be subject to a certain amount of prior notice. There is a risk of
uncertainty if this power is not exercised in such a way as to give all relevant parties sufficient notice of the change(s) being made to the relevant
documents.

Consultation Question 6: We provisionally propose that the group of documents covered by our proposed reforms should be referred to as
"trade documents" in the draft Bill. Do consultees agree? If not, what alternative label would consultees propose, and why?

Other

Please expand on your answer:

We believe it is important to have each type of document clearly defined and not to use a generic term to cover multiple groups of documents. In our
view, bills of lading should be kept separate from all of the other groups of documents as this document is the most commonly traded in our industry and
the one which creates the biggest issues which must be overcome before the industry can fully embrace electronic documents due to the associated
rights and obligations with bills of lading.

Consultation Question 7: We provisionally propose that each individual trade document in the draft Bill need not and should not be defined.
Do consultees agree? If not, please give reasons.

No

Please expand on your answer:

Please see our answer to the above question. We believe that it is important to define at least a bill of lading and potentially other individual trade
documents so parties have certainty as to which electronic documents are and aren't recognised under English law.

Consultation Question 8: We provisionally propose to include ship’s delivery orders and warehouse receipts in our list of trade documents,
without an express restriction to those that have been made out to order. Do consultees consider that this will cause problems? Please
explain why.

Yes

Please expand on your answer:

Straight delivery orders and warehouse receipts should be treated differently to "to order" delivery orders or warehouse receipts which are capable of
being transferred to a third party. A straight delivery order or warehouse receipt cannot be transferred to a third party so there should be no need to
have electronic versions recognised in the same way as physical documents. For us, the key issue with electronic documents is the transfer of rights and
obligations associated with the physical version of these documents. This issue doesn't arise for straight delivery orders and warehouse receipts.

Chapter 5: Possessing electronic trade documents

Consultation Question 9: We provisionally propose that bare legal rights should be excluded from the scope of our proposals for the
possession of electronic trade documents. Do consultees agree?

Yes

Please expand on your answer:
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Consultation Question 10: We provisionally propose that, in order for an electronic trade document to be capable of possession, the nature of
the document must not support concurrent control by multiple parties at one time. Do consultees agree?

Yes

Please expand on your answer:

It defeats the key benefit of electronic trade documents if that document can be concurrently controlled by multiple parties at the same time. Our main
interest is around electronic bills of lading and this document cannot work in an electronic format unless it can only by controlled by one party at the
relevant time. This is how the current contractual frameworks such as ESS-DOCs and Bolero treat such documents and this should be adopted going
forward.

Consultation Question 11:

Yes

Please expand on your answer:

Consultation Question 12: We provisionally propose that, in order for an electronic trade document to be capable of possession, “the system”
on which the document is held must ensure that no more than one person can control the document at any one time. Do consultees agree?

Yes

Please expand on your answer:

Consultation Question 13: We invite consultees’ views on whether there could be a situation in which multiple parties could have equal claim
to “possession” of an electronic trade document in such a way that they would not be “one person” for the purposes of the law.

Other

Please expand on your answer:

If parties are acting together in an unincorporated joint venture then a scenario could arise where multiple parties have an equal claim for possession.
We have experienced this is the sale of goods by one party acting on behalf of several others. This scenario would need to considered when the law is
being drafted.

Consultation Question 14: We provisionally propose that, in order for an electronic document to be capable of possession, transfer of the
document must transfer control of the document to the transferee, and the transferor must lose control of it as a consequence. Do consultees
agree?

Yes

Please expand on your answer:

The system must ensure that a party cannot perform fraudulent acts by using the trade document as security for party B but unbeknown to party B
transferring the trade document to party C and not accounting for the proceeds. Electronic trade documents will not be accepted in the industry without
safeguards to prevent such practices. This is one of the key benefits of electronic trade documents.

Consultation Question 15: We invite consultees’ views on how existing systems, or those in development, ensure that the transferor of an
electronic document can no longer control the document after it is transferred.

Please expand on your answer:

The current systems we have used operate to remove party's access to the "original electronic document" once it has been transferred to a third party.
For internal recording keeping purposes, copies of the electronic document can still be accessed by the contractual system the disables a party's access to
the original electronic document. We believe this is to protect the integrity of the system and guard against fraudulent use of bills of lading.

Consultation Question 16: We invite consultees’ views on whether the ability to retain a copy of an electronic trade document after transfer or
other disposal of the electronic trade document could lead to problems in practice.

No

Please expand on your answer:

We believe this could be useful for internal recording keeping and compliance or audit purposes. Lacking such abilities could create bigger issues if for
example, a tax investigated is instigated or a regulator wishes to investigate the relevant trade and requests copies of certain documents.

Consultation Question 17: We invite consultees’ views on whether the possessibility of electronic trade documents should depend on any
other factors or criteria. If so, please explain the reasons for your additional criteria.

No
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Please expand on your answer:

Consultation Question 18:

Yes

Please expand on your answer:

Consultation Question 19: We provisionally propose that there is no need to make explicit in legislation that the requirement of intention to
possess applies to electronic trade documents. Do consultees agree?

Yes

Please expand on your answer:

Consultation Question 20: We invite consultees’ views on what circumstances there could be a debate about which of one or more parties is in
possession of an electronic trade document held on a system of the type envisaged by our proposals.

Please expand on your answer:

Where the electronic document is traded internationally there is a risk that the governing law of each sale contract may not be the same. If one or more
of the sale contracts is governed by a country which has adopted the MLETR then there is a risk that if the position under English law diverges from the
MLETR then there could be uncertainty as to which party is in possession of the electronic trade document. We believe that such a scenario is unlikely but
should be considered during the drafting process.

Chapter 6: Using electronic trade documents

Consultation Question 21: We provisionally propose that electronic trade documents should not be subject to an explicit statutory
requirement for integrity. Do consultees agree?

Yes

Please give reasons for your answer::

Parties will not electronic trade documents unless they consider the underlying system to have integrity. There will be several requirements imposed to
achieve this and the requirements are likely to evolve over time. We believe the industry is best placed to impose this requirement and there is no need
for an explicit statutory requirement.

Consultation Question 22: We provisionally propose not to impose an express statutory reliability requirement. Do consultees agree? Please
give reasons.

Yes

Please give reasons for your answer: :

For the same reasons as above, the industry will not use electronic trade documents unless the underlying system is reliable. The requirements for
reliability will evolve over time and the industry is best placed to impose this requirement and police it.

(1) When should a party be required to prove that their electronic document is reliable?:

Each party involved in a transaction that uses an electronic document should satisfy themselves that the document is reliable prior to agreeing to a
transaction which proposes or uses such document(s).

(2) Do consultees think our proposals should include an accreditation process? If so, in what form?:

No, this is something which should be addressed by industry. The myriad of banks, traders, insurers and other counterparties involved in the
international sale of goods are best placed to develop any such process and amend it as/when required.

Consultation Question 23: We provisionally propose that there should be a statutory requirement that electronic trade documents must
contain the same information as would be required to be contained in a paper equivalent. Do consultees agree?

Yes

Please give reasons for your answer::

Consultation Question 24: We do not consider there to be a need to introduce an express statutory provision on writing in electronic trade
documents, because the law already considers electronic displays to be capable of constituting “writing”. Do consultees agree? Please give
reasons.

Yes
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Please give reasons for your answer::

Consultation Question 25: We do not consider there to be a need to introduce an express statutory provision on signing electronic trade
documents. Do consultees agree? Please give reasons.

No

Please give reasons for your answer::

We believe that introducing an express statutory provision on signing electronic trade documents will provide certainty to the industry which is always
welcome.

Consultation Question 26: We do not consider there to be a need to introduce an express statutory provision on the accessibility of
information contained in electronic documents. Do consultees agree? Please give reasons.

Yes

Please give reasons for your answer::

If a bill of lading is serving its function as evidence of the condition of the goods when received then the party issuing the bill must have evidence to
support the statement in the bill on the condition of the goods. If no evidence is available then this undermines the use of the bill as evidence of the
condition of the goods. This issue is one which can be addressed on a case by case basis and does not need to be regulated by statute.

Consultation Question 27: We provisionally propose that legislation should explicitly allow for indorsement of electronic documents. Do
consultees agree? Please give reasons.

Yes

Please give reasons for your answer::

Indorsement is a key function of trade documents and one of the obstacles which must be addressed in new legislation. The current law only deals with
physical trade documents and this position should be covered by statute to provide certainty to the industry. In addition, electronic endorsement can be
verified and checked to ensure that there are no gaps in the chain or anything unusual.

Consultation Question 28: We seek consultees’ views on whether there is any need for electronic trade documents to be capable of being
issued in sets.

We seek consultees’ views on whether there is any need for electronic trade documents to be capable of being issued in sets.:

We believe sets is an antiquated trade practice which arose in an era when parties could not rapidly communicate over large distances. In the modern era
this practice is not needed, especially not for electronic trade documents.

Consultation Question 29: We provisionally propose that no further provision is required in legislation to address the following in respect of
electronic trade documents:

We provisionally propose that no further provision is required in legislation to address the following in respect of electronic trade documents: (1) timing
of delivery; (2) timing of transfer; (3) rejection; and (4) amendment. Do consultees agree?:

We agree. The existing law adequately addresses these issues.

Consultation Question 30: We seek consultees’ views on how amendment or rectification of an electronic trade document is achieved under
existing systems and those in development.

We seek consultees’ views on how amendment or rectification of an electronic trade document is achieved under existing systems and those in
development.:

Consultation Question 31: We seek consultees’ views on whether the phrase “so far as practicable” should be included in clause 2(2)(c).

No, it should not be included.

If yes, please give examples where such a qualification would be required.:

We don't think this qualifier is needed.

Consultation Question 32: We seek consultees’ views on what security interests are typically taken over trade documents at the moment.

We seek consultees’ views on what security interests are typically taken over trade documents at the moment.:

They are typically pledged to a bank as security for the financing of the purchase of the goods or of other goods which are processed, blended or 
otherwise manufactured or made into the goods in question. 
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In addition, a party may have a lien over the trade document for unpaid sums in respect of the carriage of the goods, its storage elsewhere in the trade. 
 
We have not seen charges registered against the goods as a means of securing finance provided to a party.

Consultation Question 33: We provisionally propose that an electronic trade document should be capable of being the subject of possessory
concepts including bailment, conversion, pledges, and liens, and that this should be provided for in legislation. Do consultees?

Bailment, Conversion, Pledge, Lien

Please give reasons for your answer::

We believe that electronic trade documents should have the same possessory concepts as physical documents and should be recognised as such by the
law.

Consultation Question 34: We provisionally propose that existing rules and practices can accommodate the discharge, surrender or
accomplishment of electronic trade documents, and that no specific legislative provision is needed. Do consultees agree?

Yes

Please give reasons for your answer::

Consultation Question 35: We provisionally propose that provision should be made to allow for a change of medium for trade documents
from electronic to paper, or from paper to electronic. Do consultees agree?

Yes

Please give reasons for your answer::

The current electronic contract trade systems allows for this and we believe this should be retained, particular to allow for trading in certain parts of the
world which may not have addressed this issue yet.

Consultation Question 36: We seek consultees’ views on whether the draft Bill should contain a requirement that the issuer of a trade
document must allow the person in possession to change the document’s medium.

Yes

Please give reasons for your answer::

We believe this would be useful to address the scenario outlined above.

Consultation Question 37: We seek consultees’ views on whether the electronic trade documents that satisfy the requirements of our draft Bill
will also satisfy the requirements of the MLETR.

Not Answered

To the extent that consultees consider our provisional proposals to be incompatible with the MLETR or other international approaches, please explain
this and the consequences to which it could give rise.:

Consultation Question 38: We provisionally propose that the Law Commission should consider the private international law aspects of digital
assets, including electronic trade documents, as part of a separate project. Do consultees agree?

Other

Please give reasons for your answer::

We are ambivalent on this.

Consultation Question 39: We provisionally propose that the word “issue” describes the process by which a trade document (where relevant)
becomes a document of title. Do consultees agree?

Yes

Please give reasons for your answer::

Consultation Question 40: We provisionally propose that the change of medium of a trade document issued before the Act comes into force
should not be permitted. Do consultees agree?

Yes

Please give reasons for your answer::
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This would provide certainty.

Consultation Question 41: We provisionally propose that our proposals do not create any additional risk that documents which are not
intended to be documentary intangibles will become so by virtue of the draft Bill. Do consultees agree?

Yes

Please give reasons for your answer::

Chapter 7: Assessing the impact of reform

Consultation Question 42: We seek consultees’ views on what, in their experience, is the average number of paper documents required in a
single trade transaction, compared to our current assumption of 40.

Please expand on your answer:

Consultation Question 43: We seek consultees' views on whether our estimate of the global total number of paper trade documents used in
container shipping is accurate.

Please expand on your answer:

Consultation Question 44: We seek consultees’ views on whether the average number of documents required in a trade transaction varies
between sectors. If so, please give details.

Yes

Please expand on your answer:

We suspect that in the dry bulk and/or crude oil or petroleum products trade there are less documents then for container trades.

Consultation Question 45: We seek consultees’ views, if they are able to give an estimate, on the percentage of trade and shipping
documentation which is under the law of England and Wales.

Please expand on your answer:

Consultation Question 46: We seek consultees' views on how quickly the industry would move to electronic trade documents if these
provisional proposals came into force in 2022.

Please expand on your answer:

We supect the moves would be slow as the industry has a poor track record or adopting new technology and it would require certain other key
jurisdictions to adopt a similar approach (such as the US and/or major EU markets or oil producing states).

Please expand on your answer:

1. 10% 2. 50-60%.

Consultation Question 47: We seek consultees’ views on how much money, or what percentage of the cost of a transaction, do consultees
estimate could be saved per transaction by transitioning to electronic documents.

Please expand on your answer:

It would depend on how widespread adoption is. If it is widespread then we suspect the costs saved would be considerable as the amount of admin to
related to a trade would drop significantly. If the adoption is only piecemeal then we think little or no costs would be saved and if anything costs would go
up as both processes would need to be followed. It will depend on the cost of using the electronic trading platforms. If they are too expensive then there
may be little or no reduced transaction costs.

Consultation Question 48: We seek consultees’ views on the efficiency gains of a transition to electronic trade documents. Please provide
evidence or data if possible.

Please expand on your answer:

See above, the position is the same. The relevant electronic trading systems need to be user friendly. If they aren't then it could take a lot longer to
complete a simple transaction which would undermine any efficiency saving.

Consultation Question 49: We provisionally propose that electronic trade documents will reduce the risk of fraud compared to paper trade
documents. Do consultees agree?

Other

Please expand on your answer:
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We believe it might in the first instance but our experience is that fraudsters adapt . We therefore suspect in the medium to long term the level or fraud
could be the same as it is now or potentially get worse depending on how robust the security is around the electronic trading platforms. See the new
articles about cyber attacks as an example of how fraudsters could adapt.

Consultation Question 50: We provisionally propose that electronic trade documents will enhance the transparency of supply chains. Do
consultees agree? Please provide examples or evidence if possible.

No

Please expand on your answer:

If parties are determined to keep their supply chains opaque then they will adapt their practices to deal with new technology. See for example, how
certain parties are found ways around AIS by changing details to mask the true identity or location of a vessel.

Consultation Question 51: We provisionally propose that there will be environmental benefits from a transition to electronic trade documents.
Do consultees agree? Please provide examples or data if possible.

No

Please expand on your answer:

It depends on how the power source that supply the servers that operate the electronic trading platform. If they come from fossil fuels or the they need
to be constantly replaced then the environmental impact may be the same or worse than the current paper trade.

Consultation Question 52: We seek consultees' views on what impact is foreseen for ultimate end-users of goods. Please provide quantitative
evidence if possible.

Please expand on your answer:

If the use of electronic trading reduces costs and boosts efficiency then it could reduce prices for end users. However, we suspect that some parties will
keep the margin for themselves so the benefit may not filter down to end users or such savings will be marginal.

Consultation Question 53: We seek consultees’ views on if there are any potential positive impacts of our proposals that have not been
identified above.

No

Please expand on your answer:

Consultation Question 54: We seek consultees’ views on whether it is anticipated that transition costs will be a brake on the uptake of
electronic trade documents.

Yes

Please expand on your answer:

If too systems run in parallel then it will lead to a short term increase in costs and/or decrease in efficiency. This is what we experienced when we
previously used an electronic trade documents platform.

Consultation Question 55: We seek consultees’ views on factors that may affect the willingness of financers of trade transactions to adopt
electronic trade documents.

Please expand on your answer:

Consultation Question 56: We seek consultees' views on the average energy consumption per transaction for proposed electronic trade
document platforms.

Please expand on your answer:

See above.

Consultation Question 57: We seek consultees’ views on how the energy consumption of DLT can be minimised.

Please expand on your answer:

Consultation Question 58: We seek consultees’ views on whether there are any other potential negative impacts of our proposals that have
not been identified above.

No

Please expand on your answer:
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Response to Digital Assets: electronic trade documents (Law Com CP No 254) 
 
 

Introduction 
 
1. This is a very selective response from someone whose expertise is in Scottish property 
law rather than commercial law in England and Wales or other jurisdictions. It attempts to 
address the call in para 1.21 of the Consultation Paper for comments on any differences as 
between Scottish and English law with regard to the proposals being implemented throughout 
the UK. I have been assisted by discussions with  

 
 
UK-wide implementation or not? 
 
2. I favour strongly UK-wide implementation. Much of the existing legislation, notably the 
Bills of Exchange Act 1882 and the Carriage of Goods by Sea Act 1992 applies to Scotland 
as well as south of the border. Despite the differences in property law this has not proved 
problematic. As far as I can see this area is not reserved under the Scotland Act 1998 Sch 5. 
A legislative consent motion would be required from the Scottish Parliament. I would also urge 
formal co-operation with the Scottish Law Commission in relation to taking this forward. When 
I was a Commissioner, commercial law projects with UK implications were invariably carried 
out as joint projects, eg consumer remedies and insurance. I am disappointed that this practice 
is apparently no longer being observed, although I appreciate that English law is used much 
more widely internationally than Scottish law in the area of trade documents. 
 
Scottish differences: general 
 
Assignment 

3. This word appears in the Glossary and a few other places in the CP. The direct Scottish 

equivalent is ‘assignation’. See eg Small Business, Enterprise and Employment Act 2015 s 

1(2). 

Attornment 

4. This is mentioned in para 3.52 of the CP. In Scotland, the law is different. For there to 

be constructive delivery of goods held in a warehouse all that is needed is for the possessor 

to tell the warehouse to hold for the person to whom possession is being transferred. The 

warehouse does not need to confirm to that person. See Scottish Law Commission, Report 

on Moveable Transactions (Scot Law Com No 249, 2017) para 25.6. 

Bailment 

5. This is a concept which is not known in Scotland. For some discussion, see A J M 

Steven, Pledge and Lien (2008) paras 13-18 to 13.19. While pledge is recognised in Scotland 

it is not a type of bailment. 

Charge 

6. The only form of charge recognised in Scotland is the floating charge. See the 

Companies Act 1985 ss 462 to 464. 

Conversion 
 
7. The tort of conversion is not recognised in Scotland. The nearest equivalent is the 
delict of spuilzie (pronounced ‘spool-ee’). This allows former possessors to recover 
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possession by proving that (1) they were in possession; and (2) they were involuntarily 
dispossessed. In contrast, the principal remedy in conversion is damages. On spuilzie, see eg 
G L Gretton and A J M Steven, Property, Trusts and Succession (4th edn, 2021) paras 12.21-
12.22.  
 
Draft Bill 
 
General 
 
8. The effectiveness of a draft Bill is the acid test in terms of implementing proposals and 
therefore I have looked at it carefully. In order to help the tabulation of the CP responses, 
where relevant I give the consultation question number. The draft Electronic Trade Documents 
Bill is commendably generally expressed in very clear language but some of the underlying 
concepts are less certain.  
 
Clause 2 
 
9. Consultation questions 14, 18 and 19. Clause 2(1) gives effect to the core policy of 

applying the concept of possession of electronic trade documents by means of the idea of 

control. It deals only with the physical element of possession. Possession in civil law or mixed 

legal systems like Scotland has two main aspects: corpus (physical element) and animus 

(mental element). It can be seen from the Supreme Court decision in The Manchester Ship 

Canal Co Ltd v Vauxhall Motors Ltd [2019] UKSC 46 that the English approach is near 

identical. As an aside, that is a land law case. I had previously understood that the mental 

element for bailees was merely to exclude others. See Steven, Pledge and Lien para 13.20. 

10. Given that intention is so core to possession, it seems odd to have express provisions 
on the physical element but not the mental element. Clause 2(1) read literally requires only 
control. Intention is irrelevant. I have misgivings about this. Imagine that Sophie, an employee 
of a shipping company, has a paper bill of lading in her hands. We would not say that she is 
in possession because she lacks the intention to hold for herself. She merely intends to hold 
for the company (unless she acts fraudulently on her own behalf). It is intention which is crucial 
in reaching that conclusion. But under clause 2(1) we could conclude that that an employee 
has possession because the mental element is not mentioned. It is said at the end of para 
5.126 that the proposals should not be read ‘as removing the common law requirement of 
intention for such documents’. It would be best to put this beyond doubt by express provision.       
 
11. Clause 2(1) is fleshed out in clause 2(2). I was struck by clause 2(2)(a) which provides: 
 

‘possession of the electronic trade document is transferred from one person to another 
when the transferee gains control of it’. 

 
12. The word ‘transfer’, at least to Scottish eyes, normally connotes the holder of 
possession passing this voluntarily to someone else. In other words there is both an intention 
to transfer and an act of transfer. What I say is not entirely true. Transfer, at least in the context 
of ownership, can be involuntary eg compulsory purchase. But generally speaking if I have a 
bike and you push me off it and take it away, we would not call that transfer of possession. 
Rather, we would say that I was ‘dispossessed’. I am not an expert on electronic trade 
documents but presumably someone could unlawfully gain control of one. Paras 6.103 to 
6.105 of the CP on conversion appear to support this possibility, although para 6.104 refers to 
the actual goods. 
 
13. A further important point is that ‘transfer’ infers derivative acquisition. What about when 
the trade document is first drawn up? Possession always needs an initial act of acquisition. 
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But the draft Bill only explicitly deals with the transfer of possession. It is silent on how the first 
possessor obtains possession. This seems to me an important gap.  
 
14. I wonder therefore if clause 2(2)(a) should be redrafted along the following lines: 
 

‘possession of the electronic trade document is acquired when a person gains control 
of it’. 

 
Clause 1 
 
15. Consultation questions 2 to 4 and 6 to 8. Clause 1(2) defines ‘trade documents’. The 
list is a policy choice. From a Scottish property law perspective I see no particular issues. 
 
16. Clause 1(3)(a) and (b) seem uncontroversial. I found clause 1(3)(c) more problematic: 
 
 ‘An “electronic trade document” is a trade document that … 
 
 (c) is held by means of a system that secures that: 
 

(i) no more than one person has control of the document at any one time, 
and 

 
(ii) after the document is transferred from one person to another person, 

the transferor no longer has control of it.’ 
 
17. First, I think that the word ‘secures’ might best be avoided because of its technical 
meaning in relation to rights in security, including pledge and lien. An alternative would be 
‘ensures’. 
 
18. Consultation questions 10 and 12. Secondly, from a property law standpoint it seems 
odd in clause 1(3)(c)(i) to exclude co-control. Two companies in a joint venture may co-own 
vehicles and co-possess them, so why should it not be possible to have co-control an 
electronic document if that is what is desired? I note the discussion in para 5.94. The CP for 
the most part tries to follow general principles of the law of possession and it is not clear that 
a special rule is justified here. Of course I understand the policy imperative in para 5.71: that 
the document ‘does not support concurrent control by multiple parties acting independently at 
one time’ (my emphasis). But the word ‘independently’ has gone missing from consultation 
question 10.   
 
19. Thirdly, clause 1(3)(c)(ii) raises similar issues to those I have mentioned in relation to 
clause 2 above. But there is a more fundamental point. What is being ‘transferred’? For 
example, we hear that Albert has transferred his car to his wife. Does that mean transfer of 
ownership or transfer of possession? From a Scottish property law standpoint we would need 
to be clear. As currently drafted, the clause is not. 
 
20. Consultation question 11. There follows clause 1(4): 
 
 ‘A person has “control” of a document if the person is able to – 
 
 (a) use the document, and 
 
 (b) transfer or otherwise dispose of it.’ 
 
21. First, we face the same problem as to what is being transferred as discussed above 
for clause 1(3)(c)(ii).  
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22. Secondly, the clause somewhat reminded me of the classic civilian definition of 
ownership. Admittedly that is cast in terms of having the rights to do these acts: utendi, fruendi 
et abutendi (use, consume and abuse/destroy). These acts apply much more naturally to 
property with a physical presence. Would we say that some ‘used’ their shares in a company 
or their patent or their lease of a building? It somewhat stretches ordinary language to do so. 
 
23.  I have read the discussion in paras 5.73-5.90 of the CP. It is very wise to avoid the 
meaning in the dreadful Financial Collateral Arrangements (No 2) Regulations 2003.  
 
24. Given the imperative of precise language it may be better to recast clause 1(4) to say: 
 

‘A person has “control” if that person can access and deal with the document on the 
system referred to in section 1(2)(c).’ 
 

Both these expressions can be found in para 5.85. They are factual rather than legal. Claire 
steals Donald’s watch. She sells it in the pub. She does not have the right to deal with it, but 
she deals with it nonetheless. See para 5.88.  reliably informs me that access 
alone is insufficient. 
 
25. A further point can be made on part of the existing wording: ‘otherwise dispose of’. 
Para 5.87 mentions ‘destroy’. Clearly if something is destroyed it can no longer be possessed. 
Are there other possibilities? One that comes to mind is abandonment. Under Scottish 
property law that would require both an intention and a physical aspect. For example, I throw 
away rubbish. The physical aspect may be more difficult to map across to an electronic 
document. Would not accessing it be enough? On intention, see above. A Scottish peculiarity 
is that abandoned property becomes the Crown’s, although for reform recommendations see 
Scottish Law Commission, Report on Prescription and Title to Moveable Property (Scot Law 
Com No 228, 2012) ch 5.      
 
Clause 5 
 
26. Consultation question 5. The power to prescribe is sensible. For Scotland, the Scottish 
Ministers would require to be involved. Consistency across the UK is desirable so it would 
seem preferable to require consent from the Scottish Ministers rather than to give them a 
separate power to prescribe. This, however, is a political matter.  
 
Possession of intangible property 
 
27. There are very difficult issues in relation to the possession of intangible assets. Good 

discussions in books published in Scotland are A Peterson, Prescriptive Servitudes (2020) 

chap 6, E Descheemaeker, “The Consequences of Possession” in E Descheemaeker (ed), 

The Consequences of Possession (2014) 1 at 27-29 [Cambridge University Press Online] and 

T Rüfner, “Possession of Incorporeals” in Descheemaeker (ed), The Consequences of 

Possession 171-184. I sent some of these previously to . For obvious reasons, 

the project team will be familiar with D Carr, “Cryptocurrencies as Property in Civilian and 

Mixed Legal Systems” in D Fox and S Green (eds) Cryptocurrencies in Public and Private Law 

(2019) 177ff.  A more relaxed approach has been taken to intangibles embodied in documents 

such as bills of lading and bills of exchange. For example, in principle these can be the subject 

of a pledge or lien. See eg Steven, Pledge and Lien paras 5-07 to 5-09 and 17-33 to 17-35. It 

does therefore not seem to be incoherent to move from possession of a paper trade document 

to control of an electronic trade document. 
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28. Consultation question 9.  It is clear in Scotland that bare legal rights cannot be 

possessed because they have no physical presence. This is the position generally for 

intangible property. See eg Gretton and Steven, Property, Trusts and Succession para 12.8. 

I agree therefore with the provisional proposal in consultation question 9. It seems to me that 

a bare legal right is tantamount to a right in personam or personal right in civilian (rather than 

common law) terminology. But intellectual property rights and shares in a company would not 

be regarded as personal rights and therefore not bare legal rights. Clearly they are not, 

however, trade documents within the numerus clausus of clause 1(2) of the draft Bill but I 

mention the point nonetheless.  

Writing 

Consultation questions 24 to 27 

29. Electronic documents are already recognised in Scotland by the Requirements of 

Writing (Scotland) Act 1995 (as amended) Part 3. The rules in that legislation only apply to 

limited categories of document, generally those dealing with land as well as wills. Trade 

documents are not mentioned so have no specific requirements as to writing. 

30. I note also that the Interpretation and Legislative Reform (Scotland) Act 2010 s 25 and 
sch 1 have the following definitions: 
 

‘“document” means anything in which information is recorded in any form (and 
references to producing a document are to be read accordingly), 
… 
“writing” includes typing, printing, lithography, photography and other modes of 
representing or reproducing words in a visible form; and expressions referring to writing 
are to be construed accordingly.’ 

 
31. In addition, section 4 of the Legal Writings (Counterparts and Delivery) (Scotland) Act 
2015 provides for the delivery of paper documents by electronic means. This legislation 
implements Scottish Law Commission, Review of Contract Law, Report on Formation of 
Contract: Execution in Counterpart (Scot Law Com No 231, 2013).   
 
Security interests and possessory concepts 

31. Consultation questions 32 and 33. According to Hamilton v Western Bank (1856) 19 D 

152, pledge can only be effected in Scotland by actual delivery of the property. Therefore 

goods cannot be pledged by means of delivering a bill of lading. The case has never been 

overruled but in practice is ignored. The rule will be removed as and when legislation based 

on the draft Moveable Transactions (Scotland) Bill in the Scottish Law Commission Report on 

Moveable Transactions is passed. See chapter 25 of the Report. The draft Electronic Trade 

Documents Bill need not deal with this issue unless implementation of the draft Moveable 

Transactions (Scotland) Bill is significantly delayed. In its legislative programme for 2020-21 

the Scottish Government gave an undertaking to bring forward the legislation after the May 

2021 election. The 2021-22 programme will be announced in September. 

32. As mentioned earlier, the concepts of bailment and conversion are not recognised in 
Scotland. The rules on lien are essentially the same as in England and Wales.  
 

 
Professor Andrew Steven 

University of Edinburgh 
5 August 2021 
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Digital Assets: Electronic Trade Documents 

Consultation Response 

Professor Christian Twigg-Flesner, University of Warwick 

 

1. This is a brief response which I am submitting in a personal capacity, and not on behalf of my 

university. 

 

2. Let me start by commenting on the general approach proposed in the Consultation Paper (CP) 

on electronic trade documents (ETDs). The CP proposes that any legal doubts which might 

undermine the possibility to use electronic versions of common trade documents should be 

removed by specifying the criteria ETDs need to meet in order to fulfil the key characteristics of 

paper-based trade document.  In particular, the CP deals with the important attached in existing 

law and practice to the notion of “possession”, and seeks to provide the necessary legal rules 

that would allow ETDs to be applied on the basis of established legal rules, principles and 

customs.  

 

 

3. I think in this case, the approach is the correct one. I have noted, in my comments to the Smart 

Contracts call for evidence that it might be necessary, in that context, to ask whether contract 

law should be the governing regime for “smart contracts”, and that it might be advisable to start 

the discussion about possible law reform with a clearer identification of the particular issues of 

“smart contracts”. The view I took in that response started from the premise that the many 

aspects of the increasing digitalisation of commercial and consumer activities will require 

different strategies for law reform: some will slot relatively easily into existing legal regimes, 

others require a more careful analysis as to the legal issue they raise. “Smart contracts” fall into 

the latter category, in my view. 

 

4. In contrast, the use of ETDs essentially involves doing something electronically/digitally that has 

hitherto been done on paper. There is no change to the way trade documents are used as such, 

nor have novel business models been created (other than platforms facilitating ETDs), so 

ensuring that established legal rules can, as far as possible, be extended to ETDs seems the right 

approach.  

 

5. The CP correctly identifies the legal obstacles which arise in this regard, and also sets out clearly 

why this is not something which gradual development at common law could achieve. In this 

regard, the issue of ETDs is different from e.g., the recognition of e-mail as a valid means of 

negotiating a contract and satisfying any formal requirements as to “writing”1 or “signature”.2  

 

6. For ETDs, the key issue is how possession of an ETD can be demonstrated, and the CP proposes 

that an ETD can be “possessed” if certain requirements are fulfilled. If does so by stipulating that 

an ETD has to be able to be controlled by one person only at any given point in time. One 

 
1 Golden Ocean Group Ltd v Salgaocar Mining Industries Pvt Ltd [2012] EWCA Civ 265; Martin and others v 
Harris [2019] EWHC 1962 
2 Golden Ocean Group Ltd v Salgaocar Mining Industries Pvt Ltd [2012] EWCA Civ 265; Bassano v Toft and ors 
[2014] EWHC 377 (QB); Neocleous v Rees [2019] EWHC 2462 (Ch) 
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immediate consequence of this is that this requires operators of digital platforms for ETDs to 

ensure that their technology satisfies these requirements, of course. But generally, "control" as 

the key criterion works. 

 

7. During the online seminar, I raised the question whether it is right to refer to Electronic Trade 

DOCUMENTS or whether a more neutral term, such as "record", would be better? I don’t feel 

strongly either way, but wanted to repeat this point for the sake of completeness. 

 

8.  In our pre-CP conversation, we talked about the MLETR and whether this would already provide 

a sufficient model. The CP sets out the parallels of your proposals with the MLETR and the points 

of departure. In one respect, the proposals in the CP not to take the broad approach from the 

MLETR regarding the documents covered (i.e., a broad definition). Instead, the definition in 

cl.1(2) list the specific trade documents covered. Of course, in practice, this seems fine, and the 

CP explains in some detail the rationale for including or omitting certain types of trade 

document.  

 

9. However, I wonder if, as a matter of drafting, it might be preferable to use the MLETR approach 

(if not the exact definition), and add a Schedule or similar which lists the documents which are 

covered, but which is not exclusive? This would have the benefit of more robust future-proofing 

of the new legislation, I think. I see that cl.5 proposes a power for the Secretary of State to 

amend the legislation, and it may well be that this would suffice for the purposes of future-

proofing. However, these trade documents have emerged through commercial custom/practice 

and subsequent endorsement by the common law, and it is conceivable that in the future, other 

types of documents might emerge to which commercial practice would seek to attach the same 

effects. As such a development would most likely first arise through case-law, the possibility of a 

court to recognise the application of the proposed ETD legislation immediately might be 

beneficial from a commercial perspective. Otherwise, there would be the inevitable delay 

associated with drawing-up a statutory instrument and, indeed, recognising that this would need 

to be done. 

 

10. Similarly, the CP mentions a range of matters not covered in the proposed Bill and on which 

there are no specific proposals, because there are no corresponding legal rules on these matters 

in respect of paper-based documents. This seems consistent with the overall approach taken in 

the CP. 

 

11. However, these matters, together with the legal requirements proposed for ETDS, raise very 

specific imperatives for those who design the digital platforms that will enable the creation and 

use of ETDs. The success of the proposed Bill will in no small measure depend on the creation of 

the right digital infrastructure that will satisfy both the specific legal requirements and any other 

key features of trade documents which must be met by ETDs. In order to facilitate this, would it 

be advisable to have either statutory guidance, or a Schedule, which details the technical 

requirements which a digital platform for ETDs both must (under the proposed Bill) and should 

address?  

 

12. I have no further comments to add at this stage. I hope that my brief comments will be helpful, 

and I look forward to the next stage of this project (as well as the Digital Assets project). 
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Christian Twigg-Flesner, 21 July 2021 
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King's College London
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If you want the information that you provide in response to this consultation to be treated as confidential, please explain to us why you regard
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If you want the information that you provide in response to this consultation to be treated as confidential, please explain to us why you regard the
information as confidential. As explained in our privacy notice, we will take full account of your explanation but cannot give an assurance that
confidentiality can be maintained in all circumstances. :

Chapter 2: The nature of the problem

Consultation Question 1: We invite consultees’ views on the advantages and disadvantages associated with using private contractual
frameworks to facilitate the use of electronic trade documents, compared with using electronic documents recognised in law as being
equivalent to paper documents.

Please share your views below::

Chapter 3: The law and practice of trade documents

Consultation Question 2:

Yes

Please expand on your answer:

I agree with the reasons set out in the consultation document.

Consultation Question 3: We provisionally propose that sea waybills and air waybills need not and should not be included. Do consultees
agree?

Yes

Please expand on your answer:

Consultation Question 4: We provisionally propose that bearer bonds and other documents of title including banker's drafts, certificates of 
deposit payable to bearer, bearer scrip certificates exchangeable for shares, mate's receipts, traveller's cheques, and dividend warrants need
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not and should not be included. Do consultees agree?

Yes

Please expand on your answer:

Consultation Question 5: We provisionally propose that the Secretary of State should have the power to add, remove, or amend an entry in
the list of documents described in Consultation Question 1 by regulations made by statutory instrument. Do consultees agree?

Yes

Please expand on your answer:

It is important to have this (flexible) mechanism to adapt and adequately respond to possible future changes in commercial/trading practices and
technological developments.

Consultation Question 6: We provisionally propose that the group of documents covered by our proposed reforms should be referred to as
"trade documents" in the draft Bill. Do consultees agree? If not, what alternative label would consultees propose, and why?

Yes

Please expand on your answer:

This is a convenient designation/label to use which captures rather well the nature, functions and purposes of the selected documents. At the same time,
it is a general term/label that encompasses all the relevant documents but avoids conceptual and interpretative difficulties that sometimes arise when
determining the meaning of more technical terms, such as a 'document of title'.

Consultation Question 7: We provisionally propose that each individual trade document in the draft Bill need not and should not be defined.
Do consultees agree? If not, please give reasons.

Yes

Please expand on your answer:

On balance, probably yes. These documents are well understood in commercial and legal practice. The relevant areas of English law (eg, sale of goods
law, carriage of goods by sea and trade finance law) also contain a substantial body of case law and some statutory provisions that define these
documents. All this should be sufficient to provide a clear and precise definition to each of the relevant documents.

Consultation Question 8: We provisionally propose to include ship’s delivery orders and warehouse receipts in our list of trade documents,
without an express restriction to those that have been made out to order. Do consultees consider that this will cause problems? Please
explain why.

Yes

Please expand on your answer:

I agree with the reasons presented in the consultation document.

Chapter 5: Possessing electronic trade documents

Consultation Question 9: We provisionally propose that bare legal rights should be excluded from the scope of our proposals for the
possession of electronic trade documents. Do consultees agree?

Yes

Please expand on your answer:

Consultation Question 10: We provisionally propose that, in order for an electronic trade document to be capable of possession, the nature of
the document must not support concurrent control by multiple parties at one time. Do consultees agree?

Yes

Please expand on your answer:

Yes, a document, such as a bill of lading, must be capable of being exclusively controlled which, by definition, must rule out concurrent control by multiple
parties.

Consultation Question 11:

Yes
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Please expand on your answer:

I find this to be a good and workable solution to the question of the relationship (which is a very close one) between the concepts of 'control' and
'possession'. I would only add that control must also include the ability (as a matter of fact) to access an electronic document: ie, to access, use and
transfer or otherwise dispose of it. 'Use' probably presupposes 'access' but given the natural sequence of actions/steps and the electronic/digital context,
it seems better to include 'access' for the sake of precision/clarity and completeness.

Consultation Question 12: We provisionally propose that, in order for an electronic trade document to be capable of possession, “the system”
on which the document is held must ensure that no more than one person can control the document at any one time. Do consultees agree?

Yes

Please expand on your answer:

Consultation Question 13: We invite consultees’ views on whether there could be a situation in which multiple parties could have equal claim
to “possession” of an electronic trade document in such a way that they would not be “one person” for the purposes of the law.

Not Answered

Please expand on your answer:

Consultation Question 14: We provisionally propose that, in order for an electronic document to be capable of possession, transfer of the
document must transfer control of the document to the transferee, and the transferor must lose control of it as a consequence. Do consultees
agree?

Yes

Please expand on your answer:

Consultation Question 15: We invite consultees’ views on how existing systems, or those in development, ensure that the transferor of an
electronic document can no longer control the document after it is transferred.

Please expand on your answer:

Consultation Question 16: We invite consultees’ views on whether the ability to retain a copy of an electronic trade document after transfer or
other disposal of the electronic trade document could lead to problems in practice.

Not Answered

Please expand on your answer:

Consultation Question 17: We invite consultees’ views on whether the possessibility of electronic trade documents should depend on any
other factors or criteria. If so, please explain the reasons for your additional criteria.

No

Please expand on your answer:

I think that all the essential criteria of possessibility have been identified. Some other possible characteristics of a document, flowing from its functions -
eg, moveability (an ability to be delivered and rejected) or an ability to be rectified or replaced - may either logically flow from the chosen criteria or may
be too detailed/specific to be included as part of the general essential criteria.

Consultation Question 18:

Yes

Please expand on your answer:

This solution links well and brings order into the relationship and interplay between possession and control.

Consultation Question 19: We provisionally propose that there is no need to make explicit in legislation that the requirement of intention to
possess applies to electronic trade documents. Do consultees agree?

Yes

Please expand on your answer:

Consultation Question 20: We invite consultees’ views on what circumstances there could be a debate about which of one or more parties is in
possession of an electronic trade document held on a system of the type envisaged by our proposals.

Please expand on your answer:
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Chapter 6: Using electronic trade documents

Consultation Question 21: We provisionally propose that electronic trade documents should not be subject to an explicit statutory
requirement for integrity. Do consultees agree?

Other

Please give reasons for your answer::

On balance, the proposed solution is probably adequate. The 'independent existence' criterion seems to lead, as a matter of logic, to the integrity
requirement. But I wonder whether this logical connection is sufficiently obvious and clear. There may be some value in making the integrity requirement
explicit. The consultation paper explains that the law does not explicitly put forward the 'integrity' requirement in respect of a paper document. However,
the problem of the integrity of a record in a document is still relevant in the context of an electronic document (the consultation paper explains that there
is less scope for interference in an electronic document, compared with a paper document; that may be so, but the fast pace of technological
developments may also potentially lead to increased opportunities for fraud in the future, making the problem more acute). So, whilst I do not see any
conceptual difficulties with the proposed solution, it may be worth revisiting the issue to consider the incorporation of the integrity requirement (as done
in the MLETR) for reasons of clarity and ensuring that the concerns underlying the integrity requirements are effectively implemented. I do not see any
harm in incorporating this requirement, similar to how this is done in the MLETR.

Consultation Question 22: We provisionally propose not to impose an express statutory reliability requirement. Do consultees agree? Please
give reasons.

Yes

Please give reasons for your answer: :

(1) When should a party be required to prove that their electronic document is reliable?:

(2) Do consultees think our proposals should include an accreditation process? If so, in what form?:

Consultation Question 23: We provisionally propose that there should be a statutory requirement that electronic trade documents must
contain the same information as would be required to be contained in a paper equivalent. Do consultees agree?

Yes

Please give reasons for your answer::

Consultation Question 24: We do not consider there to be a need to introduce an express statutory provision on writing in electronic trade
documents, because the law already considers electronic displays to be capable of constituting “writing”. Do consultees agree? Please give
reasons.

Yes

Please give reasons for your answer::

Consultation Question 25: We do not consider there to be a need to introduce an express statutory provision on signing electronic trade
documents. Do consultees agree? Please give reasons.

Yes

Please give reasons for your answer::

Consultation Question 26: We do not consider there to be a need to introduce an express statutory provision on the accessibility of
information contained in electronic documents. Do consultees agree? Please give reasons.

Not Answered

Please give reasons for your answer::

Consultation Question 27: We provisionally propose that legislation should explicitly allow for indorsement of electronic documents. Do
consultees agree? Please give reasons.

Yes

Please give reasons for your answer::

Consultation Question 28: We seek consultees’ views on whether there is any need for electronic trade documents to be capable of being
issued in sets.

We seek consultees’ views on whether there is any need for electronic trade documents to be capable of being issued in sets.:
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Consultation Question 29: We provisionally propose that no further provision is required in legislation to address the following in respect of
electronic trade documents:

We provisionally propose that no further provision is required in legislation to address the following in respect of electronic trade documents: (1) timing
of delivery; (2) timing of transfer; (3) rejection; and (4) amendment. Do consultees agree?:

There may be something to be said in favour of the meaning of 'delivery' to be specified (even if along the established lines of its being a voluntary
transfer possession). Incorporating such a definition (by analogy with what the Sale of Goods Act does in respect of the goods in s. 61) would introduce
clarity in respect of this important matter. Incorporating such a definition may require making some choices and reflecting on the sate of the law: for
example, should there be an unconditional acceptance of a document for the delivery of the document to have occurred (the position taken in The Erin
Schulte [2014] EWCA Civ 1382, as the consultation paper also notes) or should 'delivery' of a document be detached from acceptance; or does this
question depend on the type of transaction/contract under which the documents are delivered or the area of the law that is relevant/applicable (ie, sales
law, carriage of goods or, say, a documentary credit)? In the context of the delivery of goods, the seller's obligation to deliver is in principle detached and
independent from the buyer's obligation to 'accept' the goods. Further, if a clear definition of 'delivery of a document' is provided, that would most likely
dispense with the need to have a provision concerned with the timing of delivery. Finally, there is also likely to be a connection between the issue of the
delivery of a document and the private international law aspects concerning electronic trade documents.

Consultation Question 30: We seek consultees’ views on how amendment or rectification of an electronic trade document is achieved under
existing systems and those in development.

We seek consultees’ views on how amendment or rectification of an electronic trade document is achieved under existing systems and those in
development.:

Consultation Question 31: We seek consultees’ views on whether the phrase “so far as practicable” should be included in clause 2(2)(c).

No, it should not be included.

If yes, please give examples where such a qualification would be required.:

Consultation Question 32: We seek consultees’ views on what security interests are typically taken over trade documents at the moment.

We seek consultees’ views on what security interests are typically taken over trade documents at the moment.:

Consultation Question 33: We provisionally propose that an electronic trade document should be capable of being the subject of possessory
concepts including bailment, conversion, pledges, and liens, and that this should be provided for in legislation. Do consultees?

Please give reasons for your answer::

Consultation Question 34: We provisionally propose that existing rules and practices can accommodate the discharge, surrender or
accomplishment of electronic trade documents, and that no specific legislative provision is needed. Do consultees agree?

Not Answered

Please give reasons for your answer::

Consultation Question 35: We provisionally propose that provision should be made to allow for a change of medium for trade documents
from electronic to paper, or from paper to electronic. Do consultees agree?

Yes

Please give reasons for your answer::

I agree with this provision but there seems to be a degree of ambiguity in it. Does it seek to: (1) make clear that a change in the medium is in principle
permissible; or (2) provide for a legal right of a person in possession to replace the medium or request this change; or (3) provide for the legal
consequences flowing the change of the medium? It is probably intended to do all these things but I think it is ambiguous as regards whether it is
concerned with (1) and/or (2). I thought this was worth highlighting in case the Law Commission might decide to revisit the wording of this proposed
provision.

Consultation Question 36: We seek consultees’ views on whether the draft Bill should contain a requirement that the issuer of a trade
document must allow the person in possession to change the document’s medium.

Other

Please give reasons for your answer::

The consultation paper's reasoning for its proposal (that there should be no requirement that the issuer must allow the replacement of a document) is 
this: 'As a matter of 
commercial practice, we consider it highly likely that the issuer will allow for the holder 
to replace their document where requested.' I have doubts about the strength of this reasoning which rests solely on a judgement/sense about the state 
of commercial practice. Commercial practice is not necessarily uniform and even if it were uniform, there might be an individual case where an issuer for 
whatever reason would object against the replacement. In short, if the right to replace is deemed paramount, it may be worth making clear that if such a
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request is made the issuer must comply with it.

Consultation Question 37: We seek consultees’ views on whether the electronic trade documents that satisfy the requirements of our draft Bill
will also satisfy the requirements of the MLETR.

Not Answered

To the extent that consultees consider our provisional proposals to be incompatible with the MLETR or other international approaches, please explain
this and the consequences to which it could give rise.:

Consultation Question 38: We provisionally propose that the Law Commission should consider the private international law aspects of digital
assets, including electronic trade documents, as part of a separate project. Do consultees agree?

Yes, it should be a separate Law Commission project.

Please give reasons for your answer::

Consultation Question 39: We provisionally propose that the word “issue” describes the process by which a trade document (where relevant)
becomes a document of title. Do consultees agree?

Other

Please give reasons for your answer::

In principle, I probably agree. It is essential for a trade document to become a document of title to be issued. But ultimately I think that the issuance of a
document must mean that the document is fully capable of performing all its functions, including that of being a document of title (which is not its sole
function).

It may also be helpful to have regard to how English law defines the issuance of a document, such as a certificate, in another context (expert
determination). In that context, to be issued a certificate must be ‘put into circulation’. Being merely signed is not sufficient (see Camden LBC v Thomas
McInerney & Sons Ltd (1986) 2 Const LJ 293, 299-300).

Consultation Question 40: We provisionally propose that the change of medium of a trade document issued before the Act comes into force
should not be permitted. Do consultees agree?

Yes

Please give reasons for your answer::

Consultation Question 41: We provisionally propose that our proposals do not create any additional risk that documents which are not
intended to be documentary intangibles will become so by virtue of the draft Bill. Do consultees agree?

Yes

Please give reasons for your answer::

Chapter 7: Assessing the impact of reform

Consultation Question 42: We seek consultees’ views on what, in their experience, is the average number of paper documents required in a
single trade transaction, compared to our current assumption of 40.

Please expand on your answer:

This is a difficult question to answer because there are numerous transactions out there of varying degree of complexity and multiplicity of trade sectors
(contrast, for example, a short-term commodity sales with the sale of heavy machinery or a long-term gas sales agreement or a simple transaction for
manufactured goods). It is difficult, if not impossible, to make generalisations. Statistically, if all of them were taken into account an average, I suppose,
could be calculated. All this being said, if I were really pressed to answer this question, then based on my research and cases and transactions I was
involved in, then I would say the average would be up to 20 documents (this also depends how those documents are counted; whether say a
documentary credit or a guarantee form attached to a contract are seen as separate documents or simply part of the contract).

Consultation Question 43: We seek consultees' views on whether our estimate of the global total number of paper trade documents used in
container shipping is accurate.

Please expand on your answer:

More or less, but please see my previous comment.

Consultation Question 44: We seek consultees’ views on whether the average number of documents required in a trade transaction varies
between sectors. If so, please give details.
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Yes

Please expand on your answer:

Consultation Question 45: We seek consultees’ views, if they are able to give an estimate, on the percentage of trade and shipping
documentation which is under the law of England and Wales.

Please expand on your answer:

Consultation Question 46: We seek consultees' views on how quickly the industry would move to electronic trade documents if these
provisional proposals came into force in 2022.

Please expand on your answer:

Please expand on your answer:

Consultation Question 47: We seek consultees’ views on how much money, or what percentage of the cost of a transaction, do consultees
estimate could be saved per transaction by transitioning to electronic documents.

Please expand on your answer:

Consultation Question 48: We seek consultees’ views on the efficiency gains of a transition to electronic trade documents. Please provide
evidence or data if possible.

Please expand on your answer:

Consultation Question 49: We provisionally propose that electronic trade documents will reduce the risk of fraud compared to paper trade
documents. Do consultees agree?

Yes

Please expand on your answer:

On balance, yes. But, as noted above, the digital environment and technological developments may also conceivably increase opportunities for fraud.

Consultation Question 50: We provisionally propose that electronic trade documents will enhance the transparency of supply chains. Do
consultees agree? Please provide examples or evidence if possible.

Yes

Please expand on your answer:

Consultation Question 51: We provisionally propose that there will be environmental benefits from a transition to electronic trade documents.
Do consultees agree? Please provide examples or data if possible.

Yes

Please expand on your answer:

Consultation Question 52: We seek consultees' views on what impact is foreseen for ultimate end-users of goods. Please provide quantitative
evidence if possible.

Please expand on your answer:

Consultation Question 53: We seek consultees’ views on if there are any potential positive impacts of our proposals that have not been
identified above.

Not Answered

Please expand on your answer:

Consultation Question 54: We seek consultees’ views on whether it is anticipated that transition costs will be a brake on the uptake of
electronic trade documents.

Not Answered

Please expand on your answer:

Consultation Question 55: We seek consultees’ views on factors that may affect the willingness of financers of trade transactions to adopt
electronic trade documents.
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Please expand on your answer:

Consultation Question 56: We seek consultees' views on the average energy consumption per transaction for proposed electronic trade
document platforms.

Please expand on your answer:

Consultation Question 57: We seek consultees’ views on how the energy consumption of DLT can be minimised.

Please expand on your answer:

Consultation Question 58: We seek consultees’ views on whether there are any other potential negative impacts of our proposals that have
not been identified above.

No

Please expand on your answer:
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Electronic Trade Documents Consultation 

 

I respond to this consultation as an individual. I am Professor of Business Law at the University 

of Leeds and have written generally on personal property law, being author of The Principles 

of Personal Property Law (2nd edn Hart Oxford 2017). In this response I provide comments on 

some but not all of your consultation questions. Paragraph references are to the Consultation 

Paper.  

I agree with the general definition of possession in the context of electronic trade documents – 

and I am happy with the list of such documents that you propose. The advantage – on its face 

– of a system whereby electronic documents which meet certain criteria are automatically 

possessable and therefore can be used in the same way as paper documents is that it circumvents 

any need for private contractual arrangements. There are many of these such arrangements for 

different types of document – BOLERO for instance in the context of bills of lading, but the 

disadvantage of private contractual arrangement is that they are private and contractual. By that 

I mean you need to sign up to the “club” in order to get access to the benefits and the ability to 

deal electronically with a bill of lading-like electronic document. You may need to sign up to 

several such “clubs”). This system will be general and obviate the need for such arrangements. 

Or does it? I ask because there will still be a need for a system to host the documents on. This 

is where it becomes difficult to be completely technologically neutral. As you state, some of 

the current systems are based on DLT (para 2.38). A completely open permissionless DLT 

would replicate most exactly the current situation in that anyone could join or leave at will. As 

soon as the system becomes more permissioned network access etc is controlled centrally and 

a club will be created that you will still have to join. A private permissioned network has 

advantages in terms of not requiring the complex proof-of-work for validation of a transaction 

– and the associated energy needs to which you refer at para 7.81 – into which an actor might 

enter, but still requires a party to join. At times (eg around para 2.49-50) you seem to assume 

all DLT are decentralised and permissionless, but they need not be. Contractual terms to part-

replicate possession/negotiability etc may not be needed but we may still find that “clubs” carry 

on. That and the potential lack of interoperability to which you refer at para 7.76 may be a 

brake on the adoption of electronic trade documents. However, I do not really see this as an 

issue with which the Law Commission should be concerned. Commercial parties will do as 

they will and if it is commercially beneficial for common standards to emerge globally then 

pressure on international organisations – eg the ICC – and platform providers will lead to the 

emergence of such standards.  

I do worry that because electronic documents are essentially identical that there may be 

evidential issues with deciding which is the original and which the copy (see para 5.108), so I 

would be cautious about allowing archival copies or copies generally to be retained in case of 

dispute later. (you have the copy… no you have the copy…).  

I agree that it is necessary that to be possessable the document must be independent in its 

existence, susceptible to control (positive or negative control) and that it must be divestible 

(para 5.47), and I also agree that expanding possession to include such documents more easily 
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brings electronic trade documents into the same regime as paper ones.1 My note of caution is 

simply that from a linguistic point of view talk of possession of intangibles is unusual. While 

it is novel as a proposition given the courts’ predilection for concentrating on tangibility what 

matters here is use and control of a separable thing. I noted in the January teams session that 

other “things” than just electronic trade documents such as bitcoin meet these criteria. That 

remains my view and it will be important that any legislation specifically make clear that it 

applies only to these documents.  

However, at the moment the digital assets project is at pre-consultation call for evidence stage. 

At paras 2.15ff of the Call for Evidence you accept that similar criteria to the ones set out above 

could identify digital assets as possessable. I think it would be confusing if in the end different 

criteria were offered for different assets. If possession is to be a unitary idea applying to 

tangible and at least some intangible assets it must be based on concepts, ideas and norms 

common across all the assets said to be possessable and the relations between the asset and the 

possessor. If that is not true then you will be setting up control as a functional equivalent of 

possession rather than indicating possession in fact existing – precisely what you say at eg 

paras 4.82-84 you wish to avoid. It may also be that one reason for creating a functionally 

equivalent concept in other jurisdictions is precisely the desire not to have different criteria for 

possession created for different assets, or inappropriate criteria applying to some but not all 

intangible assets. You will see in my response to the Call for Evidence that I think in many 

cases talk of possession obscures rather than clarifies matters with respect to many digital 

assets. 

An example of a scenario where you might wish to be wary is this. At para 5.72 you propose 

that the document must not support concurrent control by multiple parties. On its face that is 

sensible. It does, however, preclude tenancies in common. For some of your documents this 

works. I do not think it possible to have a tenancy in common at law of a bill of exchange – it 

represents a debt and tenancies in common of debts are impossible. See Re McKerrell.2 One 

possibility, however, stems from your discussion at para 5.128 of two persons falling out. 

Imagine that both – contrary to your example – are identified on the system; maybe they do 

business together but in unincorporated form. Initially this is not a problem as we can say they 

are joint tenants. A & B are treated legally as if they were one person. “AB” has title. What if 

B becomes insolvent and A is not insolvent. Insolvency will sever a joint tenancy; do A and B 

now have a tenancy in common at law or do we fudge it by creating a trust? These cases will 

be rare and one way to deal with them could be to say only joint tenancies can exist at law; any 

tenancy in common must be equitable.  

In terms of the definition of control I think it is important to note that there are four ways to cut 

things. A might have factual positive control (which is how you are defining it), or legal 

positive control (which might not involve factual control – so you might have the document 

but you are not in control because I can tell you what to do). Alternatively (and this is what 

matters under FCAR) A might have legal negative control (I can injunct or forbid you from 

doing X), or factual negative control (although it’s hard to see how you have factual negative 

 
1 This is beyond your terms of reference; however, I am concerned that an opportunity has been missed here to 

update the paper regimes to be more suitable to modern-day practices and this is possibly most an issue with 

bills of exchange. Making it clear that an archaic piece of legislation applies to certain electronic documents as 

well does not make it any less archaic 
2 [1912] 2 Ch 648 
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control, but not factual positive control). Defining control as you do – para 5.90 – excludes 

negative control and legal positive control. This raises another related issue. Later on at para 

6.86 you state that electronic trade documents should be bailable. This necessarily means that  

“…the bailor retains constructive possession of the asset. What is critical is that both the 

bailor and the bailee have title to the asset. The bailee has a lesser title, and this is why we 

cannot say that title has passed from the bailor. If it had there would have been a transfer 

of ownership by delivery... There are therefore three prerequisites for a bailment:  

1. There must be a transfer of possession.  

2. The bailor must have a superior right. 

3. The bailee must have a lesser legal title.”3 

 

If this is right, there will be cases where multiple parties have equal claims to “possession”. 

The bailor (and particularly if this is a bailment at will) will not have factual control, but will 

have legal or “constructive” control by virtue of being able to instruct the bailee to give up the 

document (either at will or because the terms of the bailment allow for this). The definition in 

terms of factual use etc is therefore incomplete. By putting this incomplete definition of control 

into cl 1(4) of the draft bill and thereby excluding bailors/pledgers from being in possession 

(albeit constructive) you may have created control as a functional equivalent of possession 

rather than as a definition of possession. That said, when I raised this in the live teams event in 

July 2021, the response I received was that it doesn’t matter (eg for the bailor’s ability to sue 

in reversionary injury). That may turn out to be right. However, if the bailee is in control – and 

has therefore had the document transferred to him on the system by the bailor – and transfers 

to a third party after he ought to have re-transferred to the bailor (because the loan underlying 

the pledge has been repaid) the situation is presumably analytically different to the paper-based 

scenario. If ability to sue in conversion is governed by being in control of the electronic 

document on the system, the bailor, who should just have the document back, should have a 

right to sue in conversion – he really does now have a right to immediate possession of the 

document – but may find himself stymied by the very fact he is complaining about. Does his 

right to sue in reversionary injury continue/do we give him rights to sue in conversion despite 

not being in the type of factual positive control required by cl 1(4) or do we draw an analogy 

with trusts and say the “bailee” transferred without legal authority and the “bailor” has an 

equitable tracing claim against the new controlling third party? That may have implications for 

the application of bona fide purchase. I’m not saying these problems can’t be solved but that 

you do not have (and arguably should not have) the same idea of possession of intangibles as 

tangibles. Including future or contingent rights to possession/control as possession/control and 

for tenancies in common would immediately iron out the difficulties and more completely 

match ideas of the possession of paper and electronic documents together. That solution may 

not work for the more general Digital Assets project – you will see that I suggest in effect that 

possession can be a red herring and that off-ledger rights should in general be equitable only – 

and this might be the easiest solution for electronic trade documents as well, but would entail 

backtracking from your stated goals.  

I consider that completeness and avoiding messy litigation later on would tend to militate in 

favour of explicitly stating that electronic documents and signatures meet the writing 

 
3 D Sheehan The Principles of Personal Property Law (2nd edn Hart Oxford 2017) 240 
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requirements. There are cases for certain where email meets the criteria for writing, but it is 

easy and avoids all doubts if this is made clear in legislation. If the intention, however, is that 

an electronic bill of exchange or bill of lading be treated as if it were a paper one, then it 

becomes difficult to set out in legislation matters about timing, rejection, amendment etc. What 

is required are provisions setting out what form the electronic document must be in to count as 

being the same as a paper one and this does require some provision around indorsement; in 

short I don’t think it is enough to say “anything done … that correspond to indorsement has 

the same effect as indorsement” (cl 2(2)(b)). How am I to identify that the party has done 

something corresponding to indorsement as opposed to the electronic equivalent of doodling?  

All that said, one final point needs making. The extent to which this will be taken up at all 

remains to be seen as there has been a decline in the use of negotiable instruments such as bills 

of exchange as other electronic systems take over. It may be that what you are creating is a law 

of the transfer of electronic documents that are rarely transferred in paper form and so creating 

rules that are immediately redundant. Rogers has urged us to take a step back, question and 

ultimately ditch the entire area of the law, saying these transfers and indorsements of 

documents now rarely take place. Consequently the relevance of law that historically built up 

around indorsees trying to find a way of avoiding paying on the document is questionable at 

the very least.4 

 

Duncan Sheehan  

 
4 JS Rogers The End of Negotiable Instruments (OUP Oxford 2012) ch 2 

349



Response ID BHLF-MM96-R4VG-C

Submitted to Law Commission consultation on electronic trade documents
Submitted on 2021-08-16 15:53:12

About you

What is your name?

Name:
John Taylor

What is the name of your organisation?

Enter the name of your organisation:

Queen Mary University of London

Are you responding to this consultation in a personal capacity or on behalf of your organisation?

Personal response

If other, please state::

What is your email address?

Email:

What is your telephone number?

Telephone number:

If you want the information that you provide in response to this consultation to be treated as confidential, please explain to us why you regard
the information as confidential. As explained in our privacy notice, we will take full account of your explanation but cannot give an assurance
that confidentiality can be maintained in all circumstances.

If you want the information that you provide in response to this consultation to be treated as confidential, please explain to us why you regard the
information as confidential. As explained in our privacy notice, we will take full account of your explanation but cannot give an assurance that
confidentiality can be maintained in all circumstances. :

Chapter 2: The nature of the problem

Consultation Question 1: We invite consultees’ views on the advantages and disadvantages associated with using private contractual
frameworks to facilitate the use of electronic trade documents, compared with using electronic documents recognised in law as being
equivalent to paper documents.

Please share your views below::

{general comments submitted as part of an email response}

I have been pleased to watch the development of the good work that you and your colleagues have been undertaking on the Electronic Trade Documents
Project and do hope that it comes to a successful conclusion soon, as it is much needed.

I realise that the consultation period has ended, but I would be grateful if you could take the following suggestions into consideration. To “future proof”
the proposed Electronic Trade Documents Act 2021 (the “ETD Act”) - so that it might have a longevity comparable to the Bills of Exchange Act 1882 - would
you kindly consider:

[...]

2. The addition of a new Section to embed a proper interpretation of the ETD Act (consistent with the title of the Bill), to the following effect: “In the
interpretation of any of the provisions of this Act, the primary objective shall be to ensure that trade documents in electronic form shall have the same
effect as trade documents in paper form unless the parties clearly express otherwise.”

Chapter 3: The law and practice of trade documents

Consultation Question 2:

Other
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Please expand on your answer:

would you kindly consider:

1. The addition of a new subsection (h) to Section 1 (2) to the following effect: “(h) Any other document that is used in trade and that has a similar practical
effect as any of the documents listed in paragraphs (a) to (g) of this subsection”. I like Section 5 of the ETD Act but if a court is presented with a document
that falls with new paragraph (h) before the Secretary of State makes a relevant regulation under that section, I think it would be helpful if the courts are
given the express power to include “similar effect” documents within the scope to the ETD Act;

Consultation Question 3: We provisionally propose that sea waybills and air waybills need not and should not be included. Do consultees
agree?

Not Answered

Please expand on your answer:

Consultation Question 4: We provisionally propose that bearer bonds and other documents of title including banker's drafts, certificates of
deposit payable to bearer, bearer scrip certificates exchangeable for shares, mate's receipts, traveller's cheques, and dividend warrants need
not and should not be included. Do consultees agree?

Not Answered

Please expand on your answer:

Consultation Question 5: We provisionally propose that the Secretary of State should have the power to add, remove, or amend an entry in
the list of documents described in Consultation Question 1 by regulations made by statutory instrument. Do consultees agree?

Not Answered

Please expand on your answer:

would you kindly consider:

1. The addition of a new subsection (h) to Section 1 (2) to the following effect: “(h) Any other document that is used in trade and that has a similar practical
effect as any of the documents listed in paragraphs (a) to (g) of this subsection”. I like Section 5 of the ETD Act but if a court is presented with a document
that falls with new paragraph (h) before the Secretary of State makes a relevant regulation under that section, I think it would be helpful if the courts are
given the express power to include “similar effect” documents within the scope to the ETD Act;

Consultation Question 6: We provisionally propose that the group of documents covered by our proposed reforms should be referred to as
"trade documents" in the draft Bill. Do consultees agree? If not, what alternative label would consultees propose, and why?

Not Answered

Please expand on your answer:

Consultation Question 7: We provisionally propose that each individual trade document in the draft Bill need not and should not be defined.
Do consultees agree? If not, please give reasons.

Not Answered

Please expand on your answer:

Consultation Question 8: We provisionally propose to include ship’s delivery orders and warehouse receipts in our list of trade documents,
without an express restriction to those that have been made out to order. Do consultees consider that this will cause problems? Please
explain why.

Not Answered

Please expand on your answer:

Chapter 5: Possessing electronic trade documents

Consultation Question 9: We provisionally propose that bare legal rights should be excluded from the scope of our proposals for the
possession of electronic trade documents. Do consultees agree?

Not Answered

Please expand on your answer:
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Consultation Question 10: We provisionally propose that, in order for an electronic trade document to be capable of possession, the nature of
the document must not support concurrent control by multiple parties at one time. Do consultees agree?

Not Answered

Please expand on your answer:

Consultation Question 11:

Not Answered

Please expand on your answer:

Consultation Question 12: We provisionally propose that, in order for an electronic trade document to be capable of possession, “the system”
on which the document is held must ensure that no more than one person can control the document at any one time. Do consultees agree?

Not Answered

Please expand on your answer:

Consultation Question 13: We invite consultees’ views on whether there could be a situation in which multiple parties could have equal claim
to “possession” of an electronic trade document in such a way that they would not be “one person” for the purposes of the law.

Not Answered

Please expand on your answer:

Consultation Question 14: We provisionally propose that, in order for an electronic document to be capable of possession, transfer of the
document must transfer control of the document to the transferee, and the transferor must lose control of it as a consequence. Do consultees
agree?

Not Answered

Please expand on your answer:

Consultation Question 15: We invite consultees’ views on how existing systems, or those in development, ensure that the transferor of an
electronic document can no longer control the document after it is transferred.

Please expand on your answer:

Consultation Question 16: We invite consultees’ views on whether the ability to retain a copy of an electronic trade document after transfer or
other disposal of the electronic trade document could lead to problems in practice.

Not Answered

Please expand on your answer:

Consultation Question 17: We invite consultees’ views on whether the possessibility of electronic trade documents should depend on any
other factors or criteria. If so, please explain the reasons for your additional criteria.

Not Answered

Please expand on your answer:

Consultation Question 18:

Not Answered

Please expand on your answer:

Consultation Question 19: We provisionally propose that there is no need to make explicit in legislation that the requirement of intention to
possess applies to electronic trade documents. Do consultees agree?

Not Answered

Please expand on your answer:

Consultation Question 20: We invite consultees’ views on what circumstances there could be a debate about which of one or more parties is in
possession of an electronic trade document held on a system of the type envisaged by our proposals.

Please expand on your answer:
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Chapter 6: Using electronic trade documents

Consultation Question 21: We provisionally propose that electronic trade documents should not be subject to an explicit statutory
requirement for integrity. Do consultees agree?

Not Answered

Please give reasons for your answer::

Consultation Question 22: We provisionally propose not to impose an express statutory reliability requirement. Do consultees agree? Please
give reasons.

Not Answered

Please give reasons for your answer: :

(1) When should a party be required to prove that their electronic document is reliable?:

(2) Do consultees think our proposals should include an accreditation process? If so, in what form?:

Consultation Question 23: We provisionally propose that there should be a statutory requirement that electronic trade documents must
contain the same information as would be required to be contained in a paper equivalent. Do consultees agree?

Not Answered

Please give reasons for your answer::

Consultation Question 24: We do not consider there to be a need to introduce an express statutory provision on writing in electronic trade
documents, because the law already considers electronic displays to be capable of constituting “writing”. Do consultees agree? Please give
reasons.

Not Answered

Please give reasons for your answer::

Consultation Question 25: We do not consider there to be a need to introduce an express statutory provision on signing electronic trade
documents. Do consultees agree? Please give reasons.

Not Answered

Please give reasons for your answer::

Consultation Question 26: We do not consider there to be a need to introduce an express statutory provision on the accessibility of
information contained in electronic documents. Do consultees agree? Please give reasons.

Not Answered

Please give reasons for your answer::

Consultation Question 27: We provisionally propose that legislation should explicitly allow for indorsement of electronic documents. Do
consultees agree? Please give reasons.

Not Answered

Please give reasons for your answer::

Consultation Question 28: We seek consultees’ views on whether there is any need for electronic trade documents to be capable of being
issued in sets.

We seek consultees’ views on whether there is any need for electronic trade documents to be capable of being issued in sets.:

Consultation Question 29: We provisionally propose that no further provision is required in legislation to address the following in respect of
electronic trade documents:

We provisionally propose that no further provision is required in legislation to address the following in respect of electronic trade documents: (1) timing
of delivery; (2) timing of transfer; (3) rejection; and (4) amendment. Do consultees agree?:

Consultation Question 30: We seek consultees’ views on how amendment or rectification of an electronic trade document is achieved under
existing systems and those in development.
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We seek consultees’ views on how amendment or rectification of an electronic trade document is achieved under existing systems and those in
development.:

Consultation Question 31: We seek consultees’ views on whether the phrase “so far as practicable” should be included in clause 2(2)(c).

Not Answered

If yes, please give examples where such a qualification would be required.:

Consultation Question 32: We seek consultees’ views on what security interests are typically taken over trade documents at the moment.

We seek consultees’ views on what security interests are typically taken over trade documents at the moment.:

Consultation Question 33: We provisionally propose that an electronic trade document should be capable of being the subject of possessory
concepts including bailment, conversion, pledges, and liens, and that this should be provided for in legislation. Do consultees?

Please give reasons for your answer::

Consultation Question 34: We provisionally propose that existing rules and practices can accommodate the discharge, surrender or
accomplishment of electronic trade documents, and that no specific legislative provision is needed. Do consultees agree?

Not Answered

Please give reasons for your answer::

Consultation Question 35: We provisionally propose that provision should be made to allow for a change of medium for trade documents
from electronic to paper, or from paper to electronic. Do consultees agree?

Not Answered

Please give reasons for your answer::

Consultation Question 36: We seek consultees’ views on whether the draft Bill should contain a requirement that the issuer of a trade
document must allow the person in possession to change the document’s medium.

Not Answered

Please give reasons for your answer::

Consultation Question 37: We seek consultees’ views on whether the electronic trade documents that satisfy the requirements of our draft Bill
will also satisfy the requirements of the MLETR.

Not Answered

To the extent that consultees consider our provisional proposals to be incompatible with the MLETR or other international approaches, please explain
this and the consequences to which it could give rise.:

Consultation Question 38: We provisionally propose that the Law Commission should consider the private international law aspects of digital
assets, including electronic trade documents, as part of a separate project. Do consultees agree?

Not Answered

Please give reasons for your answer::

Consultation Question 39: We provisionally propose that the word “issue” describes the process by which a trade document (where relevant)
becomes a document of title. Do consultees agree?

Not Answered

Please give reasons for your answer::

Consultation Question 40: We provisionally propose that the change of medium of a trade document issued before the Act comes into force
should not be permitted. Do consultees agree?

Not Answered

Please give reasons for your answer::

Consultation Question 41: We provisionally propose that our proposals do not create any additional risk that documents which are not
intended to be documentary intangibles will become so by virtue of the draft Bill. Do consultees agree?
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Not Answered

Please give reasons for your answer::

Chapter 7: Assessing the impact of reform

Consultation Question 42: We seek consultees’ views on what, in their experience, is the average number of paper documents required in a
single trade transaction, compared to our current assumption of 40.

Please expand on your answer:

Consultation Question 43: We seek consultees' views on whether our estimate of the global total number of paper trade documents used in
container shipping is accurate.

Please expand on your answer:

Consultation Question 44: We seek consultees’ views on whether the average number of documents required in a trade transaction varies
between sectors. If so, please give details.

Not Answered

Please expand on your answer:

Consultation Question 45: We seek consultees’ views, if they are able to give an estimate, on the percentage of trade and shipping
documentation which is under the law of England and Wales.

Please expand on your answer:

Consultation Question 46: We seek consultees' views on how quickly the industry would move to electronic trade documents if these
provisional proposals came into force in 2022.

Please expand on your answer:

Please expand on your answer:

Consultation Question 47: We seek consultees’ views on how much money, or what percentage of the cost of a transaction, do consultees
estimate could be saved per transaction by transitioning to electronic documents.

Please expand on your answer:

Consultation Question 48: We seek consultees’ views on the efficiency gains of a transition to electronic trade documents. Please provide
evidence or data if possible.

Please expand on your answer:

Consultation Question 49: We provisionally propose that electronic trade documents will reduce the risk of fraud compared to paper trade
documents. Do consultees agree?

Not Answered

Please expand on your answer:

Consultation Question 50: We provisionally propose that electronic trade documents will enhance the transparency of supply chains. Do
consultees agree? Please provide examples or evidence if possible.

Not Answered

Please expand on your answer:

Consultation Question 51: We provisionally propose that there will be environmental benefits from a transition to electronic trade documents.
Do consultees agree? Please provide examples or data if possible.

Not Answered

Please expand on your answer:

Consultation Question 52: We seek consultees' views on what impact is foreseen for ultimate end-users of goods. Please provide quantitative
evidence if possible.

Please expand on your answer:
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Consultation Question 53: We seek consultees’ views on if there are any potential positive impacts of our proposals that have not been
identified above.

Not Answered

Please expand on your answer:

Consultation Question 54: We seek consultees’ views on whether it is anticipated that transition costs will be a brake on the uptake of
electronic trade documents.

Not Answered

Please expand on your answer:

Consultation Question 55: We seek consultees’ views on factors that may affect the willingness of financers of trade transactions to adopt
electronic trade documents.

Please expand on your answer:

Consultation Question 56: We seek consultees' views on the average energy consumption per transaction for proposed electronic trade
document platforms.

Please expand on your answer:

Consultation Question 57: We seek consultees’ views on how the energy consumption of DLT can be minimised.

Please expand on your answer:

Consultation Question 58: We seek consultees’ views on whether there are any other potential negative impacts of our proposals that have
not been identified above.

Not Answered

Please expand on your answer:
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Law Commission for England and Wales 

Digital Assets: Call for Evidence 

 

Joint comments from Professor Louise Gullifer, University of Cambridge  

and Professor David Fox, University of Edinburgh 

 

Question 1 

What would be the legal or practical implications for you if digital assets were possessable 
under the law of England and Wales? 

We suggest that it is first necessary to settle the question whether, and by what criteria, digital 
assets are property before going on to consider whether they are possessable.   

It would be helpful to resolve the ambiguity that remains after the publication of the UKJT 
“Legal Statement”.  The Legal Statement waivers between categorising them as things in action 
(taking that term broadly to mean any personal property that is not a thing in possession) and 
recognising that they belong to a third category of personal property which is neither thing in 
action or thing in possession.  The dicta of the High Court in AA v Persons Unknown [2020] 4 
WLR 35 at [55] have not completely resolved that uncertainty.  It would also be good to lay to 
rest the lingering authority of Colonial Bank v Whinney (1885) LR 30 261, adopted (1886) LR 
11 App Cas 426.  The reasoning in that case turned on the interpretation of the bankruptcy 
statutes then in force.  It been taken out of context and used as authority for a proposition that 
it not meant to support.  It would also bring the civil law of property into line with the definition 
of “property” applied in criminal law of theft.  Section 5 of the Theft Act 1968 defines 
“property” as including “money and all other property, real or personal, including things in 
action and other intangible property” (emphasis added). 

For reasons we have given elsewhere, we would suggest that it is analytically tidier to recognise 
a third category of personal property rather than to treat digital assets as varieties of thing in 
action (see D Fox, ch 6 in D Fox and S Green, Cryptocurrencies in Public Law and Private 
Law (2019), paras 6.28-6.43).  We would suggest that the three criteria in para 2.19 of the “Call 
for Evidence” for recognising whether an asset should be possessable (or could be the subject 
of control, see below) might also provide a foundation for treating it as property in the law.  
The criteria speak to whether the asset might, on an extended view, be regarded as a specific 
thing which might be made the subject of an exclusive proprietary entitlement.   

We would suggest however that as a definition of property it would be necessary to add the 
criterion that the asset be rivalrous.  That is to say, it should be impossible to copy the asset.  
The asset would have to be of a kind that meant two people could not use it simultaneously 
without causing interference to each other.  

We acknowledge the difficulties of recognising that digital assets belong to a third category of 
personal property.  Although digital assets are intangible, they show many of the characteristics 
of things in possession when we come to explain the transfer of rights in them.  We see the 
attractions in developing a definition of digital possession (or control) that might apply to 
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digital assets.  The main attraction is that it would explain the derivative transfer of ownership 
in those assets.  A transfer explanation based on delivery of possession (or control) could apply 
to them, in an analogous way as it does for other more traditional categories of things in 
possession.   

We would, however, suggest that serious consideration is given to using the concept of factual 
control as the defining concept rather than that of possession.   We suggest that the concept 
used for the following purposes needs to be a factual one. The purposes are (a) as part of the 
criteria for whether an asset constitutes property, (b) as a necessary (but not sufficient) 
requirement for transfer and (c) as prima facie evidence of title.   Control could be more 
appropriate here.   

Our concern is that possession has a highly specialised meaning that has developed to govern 
its use in transactions involving natural persons and tangible assets such as land or goods.  
Much of the law has developed in relation to situations where tangibles are not in the actual 
physical control of the person who is claiming to be in possession of them or who is claiming 
to sue on a possession-based title (eg someone who has temporarily lost something).  To 
accommodate these, the common law has developed subtly different grades of possession (such 
as actual vs constructive possession and factual vs legal possession) to explain the incidence 
of rights between the parties and the world at large.   It may well be that such accretions are 
not necessary or desirable for the law relating to digital assets. If the main reason for relying 
on possession in digital asset transactions is only to explain how rights can be transferred then 
a concept of control would be the more direct and natural way to achieve that end.   

Another, related reason informs our view.  The determination of possession in law depends as 
much on the intentions of the parties to the transaction as it does on the fact of exclusive control 
asserted over the asset in question.  Our concern is that many digital transactions are entirely 
automated in their operation.  They execute in the way their programmers designed them to.  
To search for an element of human intentionality, which may be what a notion of possession 
would require, risks introducing an unreal human element to what is often an automatic 
process.     

We acknowledge the advantage of using a concept of digital possession to explain the transfer 
of property in electronic trade documents.  The reason is that the proposed electronic regime is 
modelled directly on existing transactions with tangible documents.  The delivery of the 
documents is the key concept in explaining how title in them is transferred.  But this reason 
would not necessarily support the use of possession to explain the holding and transfer of other 
kinds of digital asset that were never intended as functional equivalents of documentary 
intangibles.  There is a point where the extension of existing legal concepts to new 
technological forms ceases to be an exercise in analogy and instead becomes an exercise in 
fiction.  We suggest that the factual concept of control better describes a holder’s powers over 
these very different kinds of asset.     

Another potential issue with the use of ‘possession’ is the argument (made in paras 2.38 – 2.41) 
that the ‘thing’ received in a transfer is not the same as the ‘thing’ sent.   If this is correct, the 
concept of possession (which relates to tangibles which can be transferred without losing their 
identity) seems inappropriate.   On the view we express below (q.4), that what is transferred is 
the exclusive power to make effective transactions, this issue does not arise.  However, one 
could argue that control is a better concept to apply to an exclusive power than possession. 
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Another point concerns multi-sig arrangements.   It is, of course, possible to have shared 
possession, but this is usually where one party is in actual possession and another has 
constructive possession.    In a multi-sig arrangement, depending on how it is set up, more than 
one party may have full actual control.  It would not be impossible to conceptualise this as 
shared actual possession, but this point would need to be worked out.     

 

Question 2 

Do you consider a transfer of a digital asset to be more analogous to a transfer of a thing 
in possession, such as cash, or a transfer of a thing in action, such as bank money?  Does 
a different analysis apply for different kinds of digital assets? 

In terms of explaining the transfer of ownership, the transfer of a digital asset is more analogous 
to a thing in possession.  In terms however of the technical process of making the transfer on 
the blockchain, it is more analogous to the transfer of bank money.  We have explained the 
foundation for our view in D Fox, ch 6 in D Fox and S Green, Cryptocurrencies in Public Law 
and Private Law (2019), paras 6.18-6.19). 

We think however that the precise legal explanation for transfer would depend on the kind of 
digital asset concerned.  A purely endogenous token, such a bitcoin, would be transferable by 
analogy with the delivery of a thing in possession.  The same explanation would not apply so 
readily to an exogenous token that represented a legal right to enforce performance of a 
corresponding obligation (eg, a security token).  The benefit of a legal right is not generally 
transferable by delivery unless mercantile custom has recognised its status as a documentary 
intangible.  (We return to this point in our answers to question 7.) 

 

Question 3 

Are there practical circumstances in which it would be useful to distinguish, or to 
separate, the ownership and possession of a digital asset, particularly in relation to 
transfers? 

We think that it is useful to distinguish between the ownership and possession or control of a 
digital asset.  The blockchain may record a person as having the practical power to transact 
with the asset, and in this sense be in possession of it.  But that person is not necessarily the 
owner of the asset in law.  This goes to the fundamental point that the state of transactions 
recorded on the blockchain should not be taken as a definitive record of the legal state of 
ownership of the asset.  Nor should it be treated as sufficient to constitute a person as the owner 
of the asset.  That view would entirely exclude the operation of the ordinary rules of property 
law on the derivative acquisition of ownership.   

It should also be remembered that there are very many instances where ownership and 
possession of tangible assets are separated.   This is because the transfer of ownership in a sale 
contract is a matter for the intention of the parties.   We suggest that this rule should not apply 
to digital assets, and that it would be more appropriate for transfer of possession or control to 
be a necessary condition for the transfer of legal ownership.     
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Moreover, there are a number of ways in which intermediaries can be involved in the holding 
of digital assets.   We suggest that in one model, both control and full ownership are transferred 
to the intermediary (as in Quoine).   In another model, control and legal ownership are 
transferred to the intermediary, who becomes a trustee for the client (by express or implied 
declaration of trust) (Cryptopia).   In this situation, beneficial ownership could be transferred 
from client A to client B off-chain, which is how, we understand, many exchanges operate.  In 
other situations, neither control nor any form of ownership is transferred to the intermediary 
(for example, provision of wallet services). 

 

Question 4 

How do you typically characterise an on-chain transfer of a cryptoasset? 

We agree that it is difficult to characterise the transfer of a cryptoasset in exactly the same way 
as the transfer of a thing in possession.  As noted in the “Call for Evidence”, para 2.38, the 
proceeds of the transfer is represented by a different and longer chain of digital signatures.  
Seen purely as data, the proceeds of the asset can be seen as a different thing from the original 
asset at the transferor’s public key. 

We do not think that this technical explanation rules out applying a conventional property 
explanation to the transfer of the asset.  The usual rules governing the acquisition of rights by 
derivative transfer would still apply.  We suggest two reasons for this view. 

First, the familiar rules of tracing and substitution of assets would apply to the transaction even 
if the asset were analysed as distinct things at the transferor’s and transferee’s side of the 
transaction.  If there were some defect in the transaction (such as fraud) then the transferor 
would have an enforceable title against the traceable proceeds of the transfer.  The system rules 
would identify the asset at the transferee’s public key as the substitute obtained in exchange 
for the extinction of the asset at the transferor’s public key (see further D Fox, ch 6 in D Fox 
and S Green, Cryptocurrencies in Public Law and Private Law (2019), paras 6.53-6.55). 

Secondly, we might conceptualise the asset which is the subject of the transfer as analytically 
separate from the blockchain data that record it.  The asset may consist in a person’s exclusive 
power to make effective transactions according to the rules of the system.  The blockchain data 
simply record and enable that transactional power.  The programming features which protect 
the exclusivity of this power are the means of protecting the value represented in the asset.  

Viewed in this way, we might conceptualise the transferee as acquiring the same transactional 
power that once vested in the transferor.  It would then be easier to explain the transaction as a 
typical derivative transfer of ownership in a thing that was the same at either side of the 
transaction.  (We return to this explanation in our answers to question 7 since it may inform 
our understanding of digital tokens and underlying tokenised assets.)  
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Question 5 

In what circumstances are digital assets analogous to “goods”, as currently defined in the 
Sale of Goods Act 1979? 

We strongly doubt whether it would be legally correct or practically appropriate to treat digital 
assets as “goods” or analogous to “goods” within the meaning of the Sale of Goods Act 1979.  

Fundamentally, a digital asset is not a “good”.  The argument can be made that digital assets 
have some status as things in the law but this is not enough to bring them within the more 
specialised understanding of “personal chattel” that would bring the regime in the Act into 
play.   

Even putting this to one side, we think that the regime of implied terms and the rules for passing 
of property in the Act would make a poor fit with digital assets, so poor in fact that they confirm 
our view that the Act can only have been intended to apply to tangible goods.    

Many of the implied terms provided in the Sale of Goods Act 1979 would be inappropriate in 
any sale and transfer of a digital asset.  We can see advantages in enacting a much more bespoke 
regime of non-excludable duties to be imposed on the business seller of a digital asset to a 
consumer buyer, but the content of the duties would need to better reflect the nature of the asset 
and of the transaction.  A similar, but more flexible regime, could also apply to B2B 
transactions.  Some of the remedies available for breach under the Sale of Goods Act are also, 
as they stand, not appropriate for contracts of sale of digital assets.  For example, it is difficult 
to see how a buyer could reject a digital asset if the seller was not willing to accept a retransfer 
of the asset.  There could also be problems in rejecting assets which included embedded smart 
contracts.   If it is thought desirable to add to the existing law, which gives a buyer normal 
contractual remedies plus remedies for misrepresentation, the new regime would need to be 
bespoke rather than a mere application of the wording of the Sale of Goods Act. 

The effect of sections 17 and 18, rule 1 of the Act is that property in goods can pass when the 
contract of sale is formed.  This rule would be inappropriate for any sale of a digital asset.  The 
great advantage of making transactions with digital assets on a blockchain is that any change 
in ledger state generally corresponds to a change in the legal title to the asset.  A regime that 
allowed property in the asset to pass by contract alone would undermine the transparency of 
the ledger.  It would open to the door to off-chain transfers of legal title   

This is not to say that the Sale of Goods Act would have no relevance at all to transaction with 
digital assets.  Some digital assets can be used like money.  An agreement to transfer a car in 
return for bitcoin is arguably a sale of goods.  The point is however that the bitcoin is not a 
“good” in this transaction: it is the monetary price paid in return for the good, which is the car.   
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Question 6 

What practical difficulties or problems (if any) do you encounter with the application of 
the nemo dat principle in respect of a transfer of digital assets? 

Our view is that the nemo dat principle should generally apply to transfers of digital assets.  
That is to say, we do not think that the mere recording of transaction on the ledger should be 
sufficient to confer on the transferee an indefeasible title to the asset.  The transaction ledger is 
legally neutral and cannot of itself confer a title on the transferee regardless of the general rules 
of property law.  To repeat our point made above, we do not think that the newly-created data 
recording the transaction at the transferee’s public key is sufficient to exclude the ordinary 
principles of derivative acquisition of title (see Questions 2, 4 above). 

The practical problem is that on our view the digital ledger would not always represent an 
accurate or complete record of the state of the parties’ title to the asset.  We take each problem 
in turn.   

The problem of accuracy is that the ledger may record a transaction which is technically 
complete but which is legally defeasible.  The transferee may, for example, have procured the 
transfer to himself or herself by a transaction which was void or voidable according to general 
property law rules.   

The problem of completeness is that state of the ledger may not indicate the effect of off-chain 
dealings with the asset.  The recorded holder of the asset may for example hold it subject to a 
trust or a security interest.   

Neither of these problems is peculiar to digital assets.  They would figure also with corporeal 
chattels transferable by delivery.  The holder’s possession of the property satisfies the need for 
publicity in completing a property transfer transaction.  It also creates a default presumption of 
legal (and beneficial) title in the holder.  The effect is to shift the burden of proof on to a 
competing party who sought to challenge the holder’s title.  

We think that an analogous principle would apply to the ledger records of digital asset transfers.  
The state of the ledger record should create an evidential presumption of title in the holder.  It 
would tend to displace the risk that the ledger may not be wholly accurate in indicating the 
legal efficacy of transactions between the parties. It would at least place an evidential burden 
on to the party who wanted to challenge the legal efficacy of the transaction.  (See D Fox, ch 6 
in D Fox and S Green, Cryptocurrencies in Public Law and Private Law (2019), paras 6.6.50-
6.52). 

A theory of digital possession would go some way to support this presumption of title from the 
ledger record of the digital asset.  Use of the term “possession” to explain the holder’s control 
over the asset would suggest the analogy with the familiar presumption of title from possession 
of goods.   

We would suggest however that the presumption of title would operate without resorting to an 
extended concept of digital possession.  It would also work if control rather than possession 
were used as evidence of title.  Even without relying on the language of presumptions, the state 
of the ledger still serves as circumstantial evidence of the holder’s title to the asset.  Title could 
be inferred from control.  The great majority of transactions made on the ledger would be 
legally effective to transfer title to the recorded holder in control of the asset.  Their collective 
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effect would be to support an inference that the transaction in question was legally effective 
too. 

We also expect that some exceptions to the nemo dat rule might apply to digital assets.   

First are those exceptions that would apply from the characterisation of digital assets as 
property in the general law.  We would expect for example that a right of proprietary rescission 
or to enforce an equitable interest in the asset would generally be extinguished when the legal 
title in the asset was transferred to a good faith purchaser for value without notice.   

Secondly, it may be appropriate for the law to develop a more general good faith acquisition 
rule depending on the function and nature of the digital asset in question.  An asset which the 
parties treated as money should benefit from the common law rule of good faith acquisition for 
value.  The same might be true of tokenised securities which benefit from a good faith 
acquisition rule in the current transfer regimes that apply to them.  Tokenised securities should 
benefit from the same nemo dat exceptions that would apply to them in non-tokenised form.   

 

Question 7 

How do you typically characterise the relationship between a digital asset token and the 
underlying tokenised asset? 

In our view, there are a number of possible analyses. 

1. A statute provides for the relationship.   This could either be on the ‘container’ lines of 
the Lichtenstein statute, or the blockchain can serve as a statutory register (as is the case 
for share registers in Delaware, for example).   The effect of an entry on the register is 
whatever effect the statute provides for.  The ‘register’ analysis, whereby the 
blockchain merely serves as a record of other off-chain transactions, could be limited 
to these specific statutory situations (see the discussion later on in the response to this 
question). 

2. The parties agree that the relationship is that of a documentary intangible, and statute 
provides that a digital record can be such a documentary intangible.   This would be the 
position if the proposals in the consultation paper on electronic trade documents were 
enacted. 

3. The blockchain record of transactions relating to the token is evidence of ownership of 
the underlying tokenised asset.   How strong the evidence would be would depend on 
the arrangement between the parties and the nature of the asset.  Two examples follow. 

a. If, for example, the tokenised asset was a bond, the terms of the bond could 
provide that interest and capital was only payable to the person who controlled 
the digital asset token.   Providing that this provision was enforceable under the 
applicable law, the tokenised bond could not be successfully transferred to any 
person except the person who controlled the token, and if the token was 
transferred, this would (if an effective transfer) transfer all the rights under the 
bond. 

b. If, however, the tokenised asset was a tangible asset, it would be much more 
difficult to structure the transaction to make it legally impossible for the 
tokenised asset to be transferred except by transfer of the token.  This is because 
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ownership in tangible movables can be transferred by the intention of the 
parties, and any restriction on transfer cannot bind a transferee who is not party 
to that restriction.1   It is possible, however, to make it commercially very 
unlikely that anyone would accept a transfer of a tangible linked to a token, for 
example, by the tangible being in the custody of a custodian who was instructed 
only to deliver the tangible to the person who controlled the digital token.   
Someone could buy the tangible without being the transferee of the token, but 
would not be able to take delivery of the tangible, so would be unlikely to enter 
into this transaction. 

A related point is whether a token related to an underlying asset has any existence in itself other 
than as a record of a transaction involving the underlying asset.  Are there two assets or just 
one?  This point is most significant in relation to the analysis in 3. above (but could also explain 
conceptually the ‘container’ approach adopted by Lichtenstein). 

Our tentative view is that it is better to recognise two distinct assets.  In taking this view we 
draw upon the reasoning we developed in explaining the nature of a digital asset (see our 
answer to question 4).  A digital asset may be best conceptualised as an exclusive power to 
make valid transactions on the system.  A system may also be designed so that that asset is 
linked to an underlying off-chain asset.  In that case, its value derives not just from the 
possibility that it can be the subject of an exchange with another person but from the fact that 
it allows the holder to access the value represented by the underlying asset.  The digital asset 
can be a subject of property that exists independently of the underlying asset.  But its practical 
value in exchange is contingent upon its relationship with the underlying asset.        

 

Question 8 

Bailment 

Whether digital assets could (or should) be the subject of bailment depends not only on whether 
digital assets can be possessed, but on whether bailment is itself a useful concept.   It is certainly 
the case that there are situations where an intermediary has control of a digital asset for a client 
in a situation that could be said to be one of custody.   As explained above, sometimes the 
intermediary will have control and full ownership of that asset.   However, if that is not intended 
by the parties (expressly or on a true interpretation of the contract between them) then there 
needs to be an analysis which (a) enables the client to claim the asset in the insolvency of the 
intermediary and (b) imposes some duties on the intermediary which cannot be entirely 
excluded by the contract between the parties.    We consider that the best English law analysis 
for these purposes is one of trust, and this has been confirmed by the NZ court in the Cryptopia 
case.  This is partly because the principles whereby intangibles are held on trust have been fully 
developed under English law, particularly in the context of intermediated securities, and partly 
because the non-excludable duties under a trust are particularly appropriate to the situation of 
custody in relation to digital assets.   Many digital assets are held by exchanges and custodians 
in omnibus accounts, and the principles of trust in relation to such accounts are also well 
developed.   Bailment would be another possible analysis, but given that the existing law relates 

 
1 It should be noted that that many tokenisations involving tangible assets are actually effected by the transfer of 
the asset to a SPV, and what is tokenised are the shares of the SPV. 
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only the tangible assets, it is not as appropriate to apply by analogy to digital assets, even if 
such assets were possessable. 

The trust analysis would also have the advantage of bringing into play the equitable rules of 
tracing in the event that the custodian of the assets misapplied them in breach of its instructions.  
Those rules would allow the beneficiary of the relationship to follow the asset through 
mixtures.  If however the beneficiary of a bailment relationship were forced to stand on his or 
her legal title to the misapplied assets, then he or she would have to overcome the traditional 
rule that the common law rules of tracing do not allow money to be followed through mixtures. 
(We assume here that some digital assets, such as cryptocurrencies, might be treated as money 
for the purposes of the rule.)  There are even dicta in Agip (Africa) Ltd v Jackson [1990] 1 Ch 
265 that hold that asset tracing is impossible at law unless the claimant tracks a tangible asset 
from holder to holder.  These dicta may be questionable in principle.  They are however an 
obstacle that could be easily avoided by analysing the custodianship relationship as a trust in 
equity rather than as a bailment at law.     

 

Question 9 

Security over digital assets 

Mortgage and Charge 

Once it is accepted that digital assets are property, there seems to be no problem with non-
possessory security being taken over it.  Under English law, this would be a mortgage (legal or 
equitable) or a charge (fixed or floating).   If the grantor is a company these security interests 
would be registrable in the company charges register.   Subject to the question of whether 
digital assets can be seen as goods (and see the points made about this above) the Bills of Sale 
Acts would not apply to creation of a security interest over a digital asset by a non-corporate 
business or a consumer.  This seems a good thing: it is hard to see who it would benefit anyone 
to have a requirement of registration in a register that was effectively non-searchable, and it 
would be expected that, as in the realm of chattels, quasi-security devices would develop to 
avoid this requirement. 

Repos 

In any event, it is likely that the market will develop quasi-security devices.  This is particularly 
likely in relation to tokenised securities.  In the current securities market, the repo (sale and 
repurchase) is a standard device used for raising finance.  It would be odd if the same device 
was not available in relation to tokenised securities.   The difference between a repo and a 
(legal) mortgage would be in the intention of the parties as documented in the agreement, rather 
than in what actually happened on the blockchain.  In both cases the digital assets would be 
transferred into the control of the counterparty.  In the case of a repo, that transfer would also 
transfer absolute and unqualified ownership.  The transferee would be free to transfer the 
securities transferred to it, and would be under a personal obligation to acquire securities in 
order to fulfil the obligation to transfer ‘equivalent securities’ to the original transferor at a later 
date.  If the transferee became insolvent before fulfilling that obligation, the transferor would 
be an unsecured creditor.   Since there is likely to be a close-out netting agreement, the 
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transferor would only be unsecured as to the surplus value of equivalent securities over the 
amount of the repurchase price. 

In the case of a legal mortgage, transfer of control to the digital assets would also transfer legal 
title to the transferee, but this would be subject to an equitable right to redeem on the part of 
the transferor on payment of the secured obligation.  If the transferee became insolvent before 
the securities were redeemed, it would hold any surplus on trust for the transferor, who would 
therefore not be an unsecured creditor.   

The repo structure could be used more widely than just for tokenised securities.  Its main 
drawback is that the transferor is exposed to the credit risk of the transferee, and this is why 
the use of such devices has been severely limited by regulation in relation to retail investors in 
relation to securities. 

Lien 

There are, in our view, two important outstanding issues, which are linked.  The first is whether 
it should be possible to take a pledge or lien over digital asset.   If it were possible to possess 
digital assets, it would, in theory, be possible to take a pledge over them.   A possessory lien 
only arises at law in particular situations, many of which would not arise in the digital assets 
context (although there is a possibility of extending the ‘warehouseman’s lien’ concept to a 
custodian of digital assets).  However, a lien could, in theory, be created by contract.   The 
difference between a pledge or lien is that the pledge carries with it a right of sale of the 
collateral, while a lien does not.  In this light, it is difficult to see, in a digital assets context, 
why a custodian would wish to create a lien rather than a pledge to secure fees payable to it by 
its client, although, perhaps, it might be desirable to do so in a very illiquid market, or perhaps 
in the case of a NFT which might be of great personal or sentimental value to the client. 

Pledge 

Would there be any benefit in taking a pledge rather than a charge over digital assets?  The 
chief ‘benefit’ would be that a pledge does not have to be registered in the company charges 
register.   This, of course, is a benefit to the secured creditor but not necessarily to the wider 
world since the pledge is less easily discoverable than a charge.   If a third party wished to 
know whether a legal person had created a security interest over its digital asset, the question 
would be whether the transfer of that asset into the control of the secured creditor would give 
sufficient publicity.  If the digital asset is no longer associated with the public key of the grantor 
of the security interest (and is now associated with the public key of the secured creditor), then 
arguably there is sufficient publicity.  It should be noted that this situation is identical (in its 
factual attributes) to the legal mortgage, which, if created by a company, would require 
registration.   If the pledge could be created by a transfer of control in a different way (eg by 
giving the pledgee exclusive control of the private key) then it is harder to see that this would 
produce sufficient publicity. 

Special statutory rules 

The second (linked) issue is whether special rules should apply to security interests over digital 
assets in relation to registration, in the way that they do to security interests over certain 
financial assets under the Financial Collateral Arrangements (No. 2) Regulations.   The 
exemption from registration was introduced (by the EU) to give a level playing field across EU 
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states and to enable market transactions to operate quickly and efficiently.   Fixed security 
interests over securities were not registrable under English law anyway until 2013, so the 
change only applied to floating charges, to the extent that they fell within the FCARs.   One 
major criterion for a security interest to fall within the FCARs is that the secured creditor must 
have ‘possession or control’ of the collateral.   The concept of control, as defined by the FCARs 
and the courts, has caused a great deal of difficulty, and is certainly not analogous to the concept 
of factual control we suggest as a suitable concept for digital assets. 

In relation to some digital assets, such as tokenised securities, it is strongly arguable that the 
FCARs will apply to security interests in such assets.  It would be problematic if the token was 
seen as a separate asset from the linked securities, so that a security interest over the token 
attracted a different regime from a security interest over the securities.   However, this does 
raise the question of how the requirement of ‘possession or control’ applies to digital assets.  
Factual control is not sufficient under the FCARs: legal control is required.   Therefore, it would 
not be enough for the digital asset merely to be transferred to the control of the collateral taker 
if, for example, that collateral taker held the asset on trust for the collateral provider and was 
obliged to comply with the instructions of the collateral provider (Gray v. GTP Group).  There 
is, therefore, an argument that the position would be easier if a token representing a security 
could be possessed.  However, this argument will have to be weighed against other counter-
arguments when deciding whether the optimal concept is possession or factual control. 

It is reasonably clear that the FCARs will not apply to all digital assets.   It is unlikely that 
crypto-currencies (endogenous digital assets) fall within the definition of ‘cash’ in the FCARs, 
as they are probably not ‘money’ and are not necessarily ‘credited to an account’ since they 
can be held directly by control of the private key.   ‘Utility tokens’ are also unlikely to fall 
within the FCARs, as are tokens representing tangible assets unless they are, in reality, shares 
or debt securities.2  In this case, consideration would need to be given to whether factual control 
of the digital asset would be sufficient to ‘perfect’ a security interest over that asset, so that 
registration was not required.   It should be noted that this is the current view of the UNIDROIT 
working group on digital assets, which is preparing private law legal principles in relation to 
digital assets. 

There seem to us to be two policy questions here.  First, does factual control/possession give 
sufficient publicity of a security interest over that asset?  Second, are there imperative market 
based reasons for exempting a security interest created by transferring control to the secured 
creditor from registration, even if the answer to the first question is no? 

If the answer to either question is ‘yes’ then the method by which the policy can be given effect 
to is either by enabling a pledge to be taken over digital assets, or by specific legislation to 
exempt security interests over digital assets from a registration requirement if control is 
transferred to the secured creditor.   If the latter route is taken, the relationship between such 
legislation and the FCARs would need to be considered carefully. 

It should also be pointed out that the FCARs provide for the disapplication of other formalities 
under English law and also for the disapplication of various insolvency provisions in relation 
to security interests falling within their scope.  Whether these disapplications should apply to 

 
2  This would be if a structure described in footnote 1 were used. 
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digital assets which do not fall within the definition of ‘financial collateral’ is a separate 
question from that relating to registration. 

 

Question 10 

If a digital asset were possessable, are there practical circumstances in which conversion 
of a digital asset could arise? 

We note here a few incidental points about the possible conversion of a digital asset. 

The first is to say that we do not regard the decision of the House of Lords in OBG v Allan 
[2008] 1 AC 1 as an absolute obstacle to recognising that a digital asset may be the subject of 
an action in conversion.  The decision is distinguishable on its facts.  The assets in that case 
were entirely different from the digital assets in question here.  They were debt claims 
enforceable by the administrator of an insolvent company.  It would have confounded the 
fundamental legal division between things which are the subject of ownership and possession 
on the one hand and the benefit of personal rights to performance on the other if the House of 
Lords had extended the action of conversion to the unauthorised release of a debt.  There were 
also good reasons of practical policy why an administrator called in to oversee an insolvent 
company should not be exposed to the blunt regime of strict liability that liability in conversion 
would have entailed.    

Our second point is to play down the practical relevance that conversion might have in any 
situation where a claimant sought to recover a misapplied digital asset or its value.  Conversion 
might only be the action of last resort.   

If an asset were misapplied when it was being held for the claimant on a custodianship or 
agency arrangement, then the claimant’s first recourse would be to sue the custodian or agent 
for breach of trust or contract.  A money claim against the person holding the asset might in 
many cases satisfy the claimant’s purely financial interest in the asset.   

If however the claimant wanted to recover the asset in specie then equitable claims founded on 
proprietary tracing or rescission would often be available to him or her.  We accept that 
blockchain transactions may not be reversible in a technical sense.  They are however reversible 
in law.  Since many digital assets are practically alike and interchangeable in their features, an 
order for return of an asset or the rescission of a transfer transaction may give the claimant 
something that is practically indistinguishable from the original asset he or she lost.   

Conversion might only have a residual place in cases where a digital asset was misappropriated.  
It would matter if the claimant were left with no choice but to sue the hacker or fraudster who 
misappropriated it (assuming that person was identifiable, solvent and within jurisdiction).  It 
might also apply in cases where the claimant wanted to sue a solvent subsequent transferee of 
the asset.  In that case, however, the strict nature of the transferee’s liability might put the 
justice of the conversion regime into question.  We see advantages in making equitable actions 
the default method of recovering misapplied digital assets.  They would give remote transferees 
of the asset the benefit of the good faith purchase for value without notice defence.  This would 
have the effect of securing title to transferable digital assets.  I would also incentivise good 
practice among the reputable digital asset exchanges who handle them and who might 
otherwise be exposed to a regime of strict liability.  
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Response to the Law Commission’s Electronic Trade Documents Consultation Paper (CP 

254) and Call for Evidence on Digital Assets 2021 

 

In this document I respond to the Law Commission’s Consultation Paper on Electronic Trade 

Documents (CP 254) and the Call for Evidence on Digital Assets.  

 

I. Response to the Electronic Trade Documents Consultation Paper  

 

Question 18 

We provisionally propose that: (1) the person who is able to control an electronic trade 

document is the person in possession of it; and (2) possession of an electronic trade 

document is transferred from one person to another when the transferee gains control of 

that electronic trade document. Do consultees agree? If not, please explain why not.  

 

I am strongly in favour of enabling, so far as possible, electronic trade documents to play the 

same role as their paper equivalents. However, I have some concerns about the proposed means 

of achieving this objective. My main concern relates to the consequences of implementing the 

proposals regarding the extension of “possession”. As Chapter 2 of the Consultation Paper 

explains, (factual) possession has been conceptualised by reference to tangible things. This is 

the reason why electronic trade documents cannot be possessed under the current law and the 

basis of the argument that reform is required. However, possession is not the only important 

concept, and the laws relating to possession are not the only significant rules, in the law of 

personal property that are defined or limited by reference to tangibility. Tangibility limits the 

applicability of other core aspects of the law of personal property, including parts of the law 

relating to (a) the nature of the proprietary interests that may exist in respect of personal 

property, (b) the “wrongful interference” torts, and (c) bailment. In my answer to question 33, 

below, I illustrate this through an examination of some of the rights and duties that may exist 

in respect of tangible things and related issues concerning the nature of the “wrongful 

interference” torts. The Consultation Paper considers in great detail how possession might be 

extended to electronic trade documents. But enabling electronic trade documents to be 

possessed does not, by itself, explain how certain other concepts (eg “wrongful interference”), 

which hitherto have been applied only in respect of tangible things, are to be applied to 

electronic trade documents. A provision providing that “possession” of an electronic trade 
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document has an effect that is “equivalent” to possession of an equivalent paper document 

raises, but does not address, this issue—for what needs to be determined is what the 

“equivalent” effect is. Consequently (as I explain in more detail below), the proposals are silent 

on some significant issues, which would need to be resolved by the courts. 

 

Question 33  

We provisionally propose that an electronic trade document should be capable of being 

the subject of possessory concepts including bailment, conversion, pledges, and liens, and 

that this should be provided for in legislation. Do consultees agree? 

 

I have some concerns about the proposed approach to extending “possessory concepts” to 

electronic trade documents. I am not sure whether these concerns are surmountable or 

outweighed by other considerations.  

I agree that, without clause 2(2)(c), a court might conclude that the provision in clause 

2(1) does not have the legal effect that the Law Commission provisionally regards as desirable. 

One important point here is that the fact that a person has (factual) possession of a thing is often 

a necessary but not sufficient condition of the occurrence of a particular legal effect. For 

example, if a thief, B, takes possession of A’s car, B thereby acquires a particular type of 

proprietary interest in respect of the car (this interest is sometimes called a “possessory title”, 

but for reasons I have outlined elsewhere,1 I believe it is more appropriate to call it a “general 

property interest”). But the acquisition of possession of a thing does not always give rise to 

precisely this legal effect. For instance, where a person, C, takes possession of a wild animal, 

C does not thereby acquire a general property interest in respect of the animal; she acquires, at 

most, a mere “qualified property interest”, which will generally last only for so long as the 

animal remains in her possession.2  

Taken in isolation, then, it is arguable that clause 2(1), if enacted, would not ensure that 

a person who obtains “possession” of an electronic trade document thereby acquires a 

proprietary interest in respect of it that is equivalent to the interest that a person acquires upon 

 
1 Luke Rostill, ‘Terminology and Title to Chattels: A Case Against “Possessory Title”’ (2018) 134 LQR 
407; Luke Rostill, Possession, Relative Title, and Ownership in English Law (OUP 2021) 104–113. See 
also Robin Hickey, Property and the Law of Finders (Hart 2010) 162–168. 
2 Borwick Development Solutions Ltd v Clear Water Fisheries Ltd [2020] EWCA Civ 578, [2021] Ch 
153. For another example, consider the legal effect of taking possession of human gametes: Yearworth 
v North Bristol NHS Trust [2009] EWCA Civ 37, [2010] QB 1.  
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taking possession of a trade document in paper form. Clause 2(2)(c) is designed to address this. 

By virtue of this provision, X’s possession of an electronic trade document would have an 

“equivalent effect” to X’s possession of a trade document in paper form. This raises a question 

of some importance, namely, insofar as the acquisition of rights is concerned, what, exactly, is 

an “equivalent effect”?  

It might be thought that there is an easy answer to this question: since it is the case that, 

where X takes possession of a trade document in paper form, X thereby acquires a general 

property interest in respect of the document,3 where X takes possession of an electronic trade 

document, X should acquire the same kind of interest in respect of it. However, thought needs 

to be given to whether the core features of a general property interest are such that it is 

conceptually possible for a general property interest to pertain to an electronic trade document 

and, if so, whether it would be justified for the law to allow such interests in respect of them.  

I believe there are reasons to doubt that it is possible for a general property interest, in 

its current form, to pertain to an electronic trade document (or to other digital assets). Perhaps 

the most important of these reasons is that the rights that are partly constitutive of a general 

property interest are, in part, defined by reference to physical properties and, therefore, the 

laws that recognise these rights cannot be applied, without significant modification, to 

electronic trade documents.  

A general property interest ordinarily comprises a right to exclusive possession.4 Where 

this is so, the world at large (ie other people generally, but not necessarily all others) owe the 

interest-holder a duty, or a set of duties, not to interfere with the chattel. What, precisely, is the 

content of these duties? To answer this question, one must consider the “wrongful interference” 

torts. The most important of these are trespass to goods, conversion, and negligence insofar as 

it results in damage to goods.  

Suppose that X has a general property interest in respect of a car that comprises a right 

to exclusive possession, and Y does not have a better right to the car than X. Y will commit the 

 
3 It is, of course, important to distinguish the interest that the possessor acquires in respect of the 
document from the interest, if any, that the possessor acquires in respect of some other thing that the 
document relates to (eg in a case involving a bill of lading). The discussion in the text focuses on the 
relationship between the possessor and the document.  
4 This is not the case where a person holds a general property interest in reversion. I think the rights that 
are partly constitutive of a general property interest in reversion are also (in part) defined by reference 
to physical properties, but I do not think it is necessary to provide an argument for this here.  
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tort of trespass against X if (1) Y interferes with the car without X’s consent;5 and (2) the 

interference with the car is intentional.6 What, for this purpose, is an “interference”? A well-

recognised and important form of “interference” is damaging the chattel,7 that is, bringing 

about a physical change that renders the chattel less useful or valuable.8 A second established 

and central form of “interference” is physically interacting with the chattel. So, Y “interferes” 

with a chattel where, for instance, Y scratches the panel of a car or removes a tyre from it or 

clamps a wheel,9 picks up jewellery and moves it,10 climbs on a lorry,11 or shoots an animal.12 

Y will commit the tort of negligence as against X if Y, by her negligence, damages or 

destroys X’s chattel.13 The definition of damage in this context is the same as in the tort of 

trespass. In other words, Y damages a chattel if she brings about a physical change that renders 

it less useful or valuable.14 

 
5 Historically, the interference needed to be “direct”, ie the immediate result of the defendant’s conduct. 
It has been forcefully argued, however, that this is no longer a requirement of trespass to chattels: see 
Simon Douglas, Liability for Wrongful Interferences with Chattels (Hart 2011) 97–110. This issue has 
no bearing on the points I wish to advance here.  
6 The traditional view is that an unintentional interference may amount to trespass if the interference is 
a direct result of the defendant’s negligence: National Coal Board v Evans [1951] 2 KB 861 (CA). The 
law on this point is unsettled. I believe that the more principled view is that trespass to goods is confined 
to intentional interferences: see Letang v Cooper [1965] 1 QB 232 (CA); Simon Douglas, Liability for 
Wrongful Interferences with Chattels (Hart 2011) ch 6.  
7 eg Hamps v Darby [1948] 2 KB 311 (CA). 
8 See Simon Douglas, ‘Actionable Interferences: A New Perspective on the Chattel Torts’ in Simone 
Degeling, James Edelman and James Goudkamp (eds), Torts in Commercial Law (Thomson Reuters 
Professional Australia, 2011) 97–100; Donal Nolan, ‘Damage in the English Law of Negligence’ (2013) 
4 JETL 259, 276–280.  
9 Fouldes v Willoughby (1841) 8 M & W 538, 549 (Alderson B); GWK Ltd v Dunlop Rubber Co Ltd 
(1926) 42 TLR 376 (KB) 377 (Lord Hewart CJ); Vine v Waltham Forest LBC [2000] 1 WLR 2383 
(CA). 
10 Kirk v Gregory (1876) LR 1 Ex D 55. 
11 UK Oil and Gas Investments Plc v Persons Unknown [2018] EWHC 2252 (Ch) [57] (John Male QC).  
12 Hamps v Darby [1948] 2 KB 311 (CA). 
13 Leigh & Sullivan Ltd v Aliakmon Shipping Co Ltd (The Aliakmon) [1986] AC 785 (HL) 809 (Lord 
Brandon). 
14 See Simon Douglas, ‘Actionable Interferences: A New Perspective on the Chattel Torts’ in Simone 
Degeling, James Edelman and James Goudkamp (eds), Torts in Commercial Law (Thomson Reuters 
Professional Australia, 2011) 89–91; Donal Nolan, ‘Damage in the English Law of Negligence’ (2013) 
4 JETL 259, 276–280.  
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Conversion also involves intentionally interfering with another’s chattel,15 though not 

every intentional interference is a conversion.  It is notoriously difficult to provide a complete 

and simple explanation of the forms of interference that may amount to conversion. What can 

be said, as Lord Nicholls explained in Kuwait Airways Corp v Iraqi Airways Co (Nos 4 & 5),16 

is that converting a chattel typically involves “so extensive an encroachment . . . as to exclude 

[the right-holder] from use and possession of the goods”.17 There are various ways in which a 

person may interfere with a chattel so as to exclude the right-holder from the “use and 

possession” of it, and many of these involve a physical interference. Examples include taking 

custody of a chattel with the intention of keeping it for oneself,18 and destroying a chattel.19  

Importantly, if Y impedes X’s ability to use the chattel in particular ways without 

physically interfering with it, Y will not thereby breach her duties of non-interference and no 

“wrongful interference” tort will be committed. This is illustrated by Club Cruise 

Entertainment and Travelling Services Europe BV v Department for Transport,20 where the 

defendant served a statutory detention notice on the claimant’s cruise ship following two 

outbreaks of norovirus on board. The court held that, even if the detention was invalid, the 

defendant had not tortiously interfered with the ship. The judge, Flaux J, said: “if there had 

been actual physical restraint of the ship by chaining it to the quayside, that would have 

constituted the tort of trespass to goods”.21 But the defendant had not physically interfered with 

the ship, it had merely prevented the claimant “from using the ship in a particular way”.22 In 

these circumstances, there was no trespass and no conversion. The position may be different 

where Y totally prevents X from using the chattel without physically interfering with it.23 But 

the point I wish to defend is not that a physical interference is always necessary in order for a 

person to “wrongfully interfere” with a chattel. It is that some central forms of “interference” 

 
15 Walgrave v Ogden (1590) 1 Leon 224; 74 ER 205; BMW Financial Services (GB) Ltd v Bhagwanani 
[2007] EWCA Civ 1230; [2007] CTLC 280. A bailee will commit a “statutory conversion”, however, 
if she negligently allows goods in her charge to be lost or destroyed: Torts (Interference with Goods) 
Act 1977, s 2(2). 
16 [2002] UKHL 19; [2002] 2 AC 883. 
17 Ibid, [39].  
18 Ibid, [42] (Lord Nicholls). 
19 Fouldes v Willoughby (1841) 8 M & W 538, 547 (Lord Abinger CB). 
20 [2008] EWHC 2794 (Comm), [2009] 1 Lloyd’s Rep 201. See also England v Cowley (1873) LR 8 
Exch 126. Compare Douglas Valley Finance v S Hughes (Hirers) Ltd [1969] 1 QB 738 (QB). 
21 Ibid, [50]. 
22 Ibid, [53]. 
23 See, eg, Oakley v Lyster [1931] 1 KB 148 (CA).  
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involve a physical interference. The notion of an “interference” has partly been defined by 

reference to tangibility.  

In light of the above, there are several issues that need to be addressed when considering 

whether it is possible for a right to exclusive possession and the concomitant duties to obtain 

in respect of an electronic trade document. First, what is the “thing” that one must not interfere 

with? In cases concerning tangible chattels, there is an object with a physical existence, such 

as book, a car, or a piece of paper; and it is this object that one must not interfere with. If duties 

of non-interference are to be imposed in respect of electronic trade documents (or other digital 

assets), what will these duties relate to? What is it that one must not interfere with? The range 

of plausible answers to these questions would be circumscribed by, inter alia, the provisions 

that define the term “electronic trade document”. But even within these limits, there are 

different ways of conceptualising what electronic trade documents are and how they relate to 

the technology that underpins them. Consequently, there are different ways of understanding 

the thing that people should refrain from interfering with. 

Secondly, what, exactly, are the duties of non-interference in respect of electronic trade 

documents? What content do they have? The discussion above supports the claim that, under 

the present law, some central forms of “interference” involve a physical interference. It is not 

possible for a person to interfere with an electronic trade document in these ways. Therefore, 

one cannot apply, without modification, the current law concerning what counts as an 

“interference” for the purposes of the “wrongful interference” torts to electronic trade 

documents. Of course, it is possible to draw analogies between the physical interferences that 

the law currently recognises and certain interferences with electronic trade documents. In some 

cases, the nature of the respective interferences may be very similar. But the point is that one 

cannot simply apply the existing law concerning the “wrongful interference” torts to electronic 

trade documents; the law would need to be developed, similarities and differences between 

various kinds of interference, across a range of cases, would need to be assessed and choices 

would need to be made. A host of questions would arise: is the alleged interference with an 

electronic trade document in this case sufficiently similar to a type of interference in respect of 

tangible chattels that the law prohibits? Are there any relevant differences? If so, how 

importance are these? Are they more significant than the similarities?  

As a result of all this, if the draft Bill were to become law, the answer to an important 

question would be left open: what effect must a person’s conduct have on an electronic trade 

document in order for it to count as an “interference” for the purposes of the “wrongful 

interference” torts? There would be a gap in the law until the question was answered by the 
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courts. One might question whether it is appropriate to leave the resolution of this matter to the 

courts. But irrespective of what one thinks about that, it seems that, at least for a time, there 

would be a legal vacuum, contrary, perhaps, to the requirements of the Rule of Law. I do not 

mean to suggest that legislation could provide complete certainty as to the nature of an 

“interference” with an electronic trade document. But I do think that further consideration 

should be given to whether the extent of the uncertainty that would arise in this case is a cause 

for genuine concern and, if so, its gravity and whether it is outweighed by other factors.  

 

 

II. Response to the Call for Evidence on Digital Assets  

 

Question 1 

What would be the legal or practical implications for you if digital assets were possessable 

under the law of England and Wales? Please explain your answer and provide examples. 

 

As noted in the Call for Evidence, in the current law, only “things in possession” can be 

possessed (in the relevant sense) and “things in possession” are objects that can be physically 

possessed. Obtaining possession of such an object is a means of acquiring a proprietary interest 

(or “property right”) in respect of it. The kind of interest acquired by a possessor depends upon 

the circumstances. Where, for instance, a thief, B, takes possession of A’s car, B acquires a 

general property interest in the car, which comprises, among other things, a right to exclude 

the world at large (but not anyone with a better right, such as A) and a power to transfer the 

interest by way of sale.24 In contrast, if A pledges his watch with B in order to secure his (A’s) 

obligation to discharge a debt of £1,000, B acquires, not a general property interest, but a lesser 

kind of legal proprietary interest in the watch (sometimes called a “special property interest” 

or, more helpfully, a “pledge”).25 So when considering whether digital assets should be 

“possessable”, one question that should be addressed is: what kind (or kinds) of proprietary 

interest, if any, can and should be acquired through taking possession of a digital asset? This 

 
24 Costello v Chief Constable of Derbyshire Constabulary [2001] EWCA Civ 381, [2001] 1 WLR 1437. 
25 Franklin v Neate (1844) 13 M & W 480, 153 ER 200; The Odessa [1916] 1 AC 145 (PC) 157–159 
(Lord Mersey). For discussion of the nature of a pledgee’s interest, see TC Williams, ‘The True Nature 
of a Pawnee’s Interest in Goods Pawned’ (1915) 31 LQR 75; Hugh Beale and others, The Law of 
Security and Title-Based Financing (3rd edn, OUP 2018) paras 5.03–5.12. 
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question, in turn, raises a broader question: what kinds of proprietary interest, if any, could and 

should the law recognise in respect of digital assets? 

There is a danger of losing sight of this question by (1) focusing on whether digital 

assets are “personal property” and on the related issue of whether they belong to the category 

of “things in possession”, “things in action” or a third category; and then (2) simply concluding 

that, since digital assets are “personal property”, people can and should hold property rights 

(that is to say, rights in respect of things that are “good against the world”) in respect of them. 

It does not follow from the fact that a thing is “personal property” that the law should recognise 

rights against the world in respect of them. It is vital to consider both the nature of the relevant 

assets and the rights/interests that may pertain to them.  

For these reasons, I think the legal implications of rendering digital assets “possessable” 

can be properly worked out only once one has considered which kinds of proprietary interest, 

if any, should be recognised in respect of such assets.  

 

Question 10 

If a digital asset were possessable, are there practical circumstances in which conversion 

of a digital asset could arise?  

(1) Do you think conversion would provide a useful or practical claim in this 

context?  

(2) Do other technical or practical solutions or market practice mean that the 

applicability of conversion to digital assets is less important to stakeholders 

and market participants?  

Please explain your answer and provide examples.  

 

Since committing one of “wrongful interference” torts, such as conversion, involves breaching 

a duty owed to the right-holder, the question of whether these torts can and should protect 

digital assets is closely connected to the issues discussed in my answer to question 1, 

concerning the interests that can and should be recognised in respect of digital assets. The 

fundamental issue is as to the kinds of interest that the law should recognise in respect of digital 

assets and, relatedly, what duties should be imposed on others with respect to them.  

When considering whether to extend the current law concerning the “wrongful 

interference” torts to digital assets, thought should be given to whether it is conceptually 

possible and/or desirable to extend the application of concepts and rules that, hitherto, have 

been applied only to “things in possession”. As I have explained in my response to the 
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Consultation Paper on Electronic Trade Documents, some important elements of the “wrongful 

interference” torts have been defined by reference to tangibility and, therefore, the present law 

cannot be applied, without modification, to non-physical things. For the “wrongful 

interference” torts to apply to digital assets, aspects of the law concerning them would need to 

be recast and Parliament or the courts would need to determine how this should be done. For 

instance, decisions will need to be made as to what forms of “interference” with digital assets 

can and should be prohibited. There may well be reasons not to treat all digital assets in the 

same way, for different types of digital asset can be interfered with in different ways.  

 

 

 

Luke Rostill          August 2021 
Associate Professor of Property Law 
University of Oxford  
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Chapter 2: The nature of the problem

Consultation Question 1: We invite consultees’ views on the advantages and disadvantages associated with using private contractual
frameworks to facilitate the use of electronic trade documents, compared with using electronic documents recognised in law as being
equivalent to paper documents.

Please share your views below::

The essential difficulty with private frameworks is that they work only for members and therefore require a very substantial "buy-in" from the relevant
trade. The maritime trading community is notoriously slow to respond to change. 

In the maritime trades and the warehousing community, there are
operators of all shapes and sizes. No single entity is able to impose its views. Contrast that with the London Metal Exchange and its dominant position in
the non-precious metals sector. There, impending changes to its systems for dealing with dematerialised and immobilised warrants, carried out by means
of a multipartite contractual etc structure, working in numerous jurisdictions, largely obviates the need for legislation in the non-precious metals sector.

It is unfortunate that, in English law, the notion of a document of title to goods has acquired such a mystique,* to the point that modern, flexible
approaches to contract have gained no traction. Why it is that a warehouse warrant with delivery to order cannot be seen as an offer by the bailee to
deliver to the current holder, ripening into contract when the new holder enters into dealings with the prior holder, quite defeats me. Similarly, I see no
reason why a prior holder negotiating the warrant might not be seen as surrendering its right to delivery qua the bailee.

(*For an example of this, in a dictum that declined to see the negotiation of a bill of lading as a matter of contractual novation, see Ing Bank SA v Banco
Santander SA [2020] EWHC 3565 (Comm) at [125].)

Private and local legislation has been used in the past for certain marine documents but this is a poor substitute for a statute of general application.
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Chapter 3: The law and practice of trade documents

Consultation Question 2:

No

Please expand on your answer:

If a document purports on its face to be transferable, either by mere delivery or by indorsement and delivery, I do not see good reasons for excluding it if
it does not fit in the above list. For example, in certain FOB contracts, the shipper will obtain a mate's receipt and pass it on to a freight forwarder, acting
for the buyer, who then presents it to the carrier in return for the bill of lading. Why should not the mate's receipt in a case of this kind be included if it
bears on its face the language of transferability (which may or may not be the case)). The surrender of the mate's receipt is a prerequisite for the issue of
the bill of lading.

There is no standard form of a mate's receipt. It is possible in some overseas trades that they might function as a document of title, a conlcusion,
however, not reached for the Singapore-Sarawak trade in Kum v Wah Tat Bank Ltd[1975] 1 Lloyd's Rep 439(PC) , because the receipt was marked "not
negotiable".

Consultation Question 3: We provisionally propose that sea waybills and air waybills need not and should not be included. Do consultees
agree?

Yes

Please expand on your answer:

Yes, to the extent that they are only a means of identifying the person to whom delivery is to be made and do not purport to be transferable. I should add
to these documents "straight" bills of lading even though their surrender is required.

Consultation Question 4: We provisionally propose that bearer bonds and other documents of title including banker's drafts, certificates of
deposit payable to bearer, bearer scrip certificates exchangeable for shares, mate's receipts, traveller's cheques, and dividend warrants need
not and should not be included. Do consultees agree?

No

Please expand on your answer:

Please see my response to question 2.

Consultation Question 5: We provisionally propose that the Secretary of State should have the power to add, remove, or amend an entry in
the list of documents described in Consultation Question 1 by regulations made by statutory instrument. Do consultees agree?

Other

Please expand on your answer:

Yes, but only if you go with a closed list.

Consultation Question 6: We provisionally propose that the group of documents covered by our proposed reforms should be referred to as
"trade documents" in the draft Bill. Do consultees agree? If not, what alternative label would consultees propose, and why?

No

Please expand on your answer:

Trade and finance are not the same thing and "trade documents" seems to be too narrow. "transferable documents" might be thought too broad;
"commercial documents" again too broad"; but "transferable commercial documents" might be an improvement on what has been tentatively proposed.

Consultation Question 7: We provisionally propose that each individual trade document in the draft Bill need not and should not be defined.
Do consultees agree? If not, please give reasons.

No

Please expand on your answer:

I think this is a problem of the LC's own making if it insists on a nominate approach, identifying only particular documents as the subject of inclusion. If it
adopts instead the broader approach I favour, then I think the problem falls away.

Consultation Question 8: We provisionally propose to include ship’s delivery orders and warehouse receipts in our list of trade documents,
without an express restriction to those that have been made out to order. Do consultees consider that this will cause problems? Please
explain why.

380



Yes

Please expand on your answer:

I think that the LC's choice lies between (a) a nominate list; and (b) documents that purport to be transferable. It is not easy to see how a mixed system
would work. If (b) is adopted, then these documents would be excluded but, since they are not cast in stone like marine bills of lading, the relevant trade
could readily amend them if there were a desire to give them third party effect.

We go back to my response to the first question. Are we being guided by the document as a thing of a certain type, or are we looking at something that,
together with its transfer, manifests consent as among first bailor, second bailor and bailee? I think the latter is the way forward. The law of contract
today is not what it was when Lickbarrow v Mason was decided in the 1780s. I do realise that the stance I am taking will require hard thought to be given
to the Contract (Rights of Third Parties) Act, at least when it comes to the second stage of the LC's work and the effect inter partes (rights or rights plus
duties?) of a transfer.

Chapter 5: Possessing electronic trade documents

Consultation Question 9: We provisionally propose that bare legal rights should be excluded from the scope of our proposals for the
possession of electronic trade documents. Do consultees agree?

Yes

Please expand on your answer:

The expression is not as such a precise term of art but it seems to be tied up with the onward question whether the tort of conversion should be
extended. I should confine the proposals to transferable commercial documents.

Consultation Question 10: We provisionally propose that, in order for an electronic trade document to be capable of possession, the nature of
the document must not support concurrent control by multiple parties at one time. Do consultees agree?

Other

Please expand on your answer:

I am not in favour of introducing possession into the equation: it will have to be defined in terms of control anyway so why not take inspiration from
William of Occam. If there is nevertheless an insistence on possession, then possession should be taken seriously and therefore require sole "occupation"
(at least in cases where there is no community of interest (partners, spouses etc).

Consultation Question 11:

Yes

Please expand on your answer:

I see no reason for being diverted by vexed questions of negative and positive control in this context. Certainly as far as trade documents are concerned
(ship's delivery orders, warehouse receipts), we are looking at short-term documents passing from hand to hand (metaphorically speaking) and therefore
about positive control.

Consultation Question 12: We provisionally propose that, in order for an electronic trade document to be capable of possession, “the system”
on which the document is held must ensure that no more than one person can control the document at any one time. Do consultees agree?

Yes

Please expand on your answer:

See my response to question 10.

Consultation Question 13: We invite consultees’ views on whether there could be a situation in which multiple parties could have equal claim
to “possession” of an electronic trade document in such a way that they would not be “one person” for the purposes of the law.

Other

Please expand on your answer:

No comment (except to say that I have a shadow of concern about combining financial instruments, eg bills of exchange, and trade documents in a
general discussion.

Consultation Question 14: We provisionally propose that, in order for an electronic document to be capable of possession, transfer of the
document must transfer control of the document to the transferee, and the transferor must lose control of it as a consequence. Do consultees
agree?

Yes
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Please expand on your answer:

Again, if you are serious about possession...I might add that, in the case of electronic documents, some of the difficulties with things in possession should
not arise. eg the possessor who has mislaid/lost something in the period before a new possessor comes on the scene.

Consultation Question 15: We invite consultees’ views on how existing systems, or those in development, ensure that the transferor of an
electronic document can no longer control the document after it is transferred.

Please expand on your answer:

No comment at this stage.

Consultation Question 16: We invite consultees’ views on whether the ability to retain a copy of an electronic trade document after transfer or
other disposal of the electronic trade document could lead to problems in practice.

Other

Please expand on your answer:

Again, no comment except to say that if retention of the copy is only for the record and no practical steps in relation to it can be taken by the person
retaining it, I see no immediate problem.

Consultation Question 17: We invite consultees’ views on whether the possessibility of electronic trade documents should depend on any
other factors or criteria. If so, please explain the reasons for your additional criteria.

Not Answered

Please expand on your answer:

No comment at this stage.

Consultation Question 18:

Yes

Please expand on your answer:

Back to my answer to questions 10-11.

Consultation Question 19: We provisionally propose that there is no need to make explicit in legislation that the requirement of intention to
possess applies to electronic trade documents. Do consultees agree?

Other

Please expand on your answer:

An intention to possess is a critical element of possession, so I go back again to my answer to question 10. It does seem to me that going down the
possession road is unnecessary.

Consultation Question 20: We invite consultees’ views on what circumstances there could be a debate about which of one or more parties is in
possession of an electronic trade document held on a system of the type envisaged by our proposals.

Please expand on your answer:

No comment at this stage.

Chapter 6: Using electronic trade documents

Consultation Question 21: We provisionally propose that electronic trade documents should not be subject to an explicit statutory
requirement for integrity. Do consultees agree?

Not Answered

Please give reasons for your answer::

No comment at this stage.

Consultation Question 22: We provisionally propose not to impose an express statutory reliability requirement. Do consultees agree? Please
give reasons.

Not Answered
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Please give reasons for your answer: :

No comment at this stage.

(1) When should a party be required to prove that their electronic document is reliable?:

(2) Do consultees think our proposals should include an accreditation process? If so, in what form?:

Consultation Question 23: We provisionally propose that there should be a statutory requirement that electronic trade documents must
contain the same information as would be required to be contained in a paper equivalent. Do consultees agree?

Yes

Please give reasons for your answer::

I see no reason for excluding information that is essential in the paper equivalent but should note that certain trade documents are highly variable as to
content. Again, we come back to the question of whether we are dealing with nominate type of document or, generically, with all purportedly transferable
documents.

Consultation Question 24: We do not consider there to be a need to introduce an express statutory provision on writing in electronic trade
documents, because the law already considers electronic displays to be capable of constituting “writing”. Do consultees agree? Please give
reasons.

Yes

Please give reasons for your answer::

If the law is already clear, why complicate matters?

Consultation Question 25: We do not consider there to be a need to introduce an express statutory provision on signing electronic trade
documents. Do consultees agree? Please give reasons.

Other

Please give reasons for your answer::

Not sure. Does signature mean just the typing in of a name or something that resembles a manual signature? There must surely be some means of
determining whether a purported transfer was authorised.

Consultation Question 26: We do not consider there to be a need to introduce an express statutory provision on the accessibility of
information contained in electronic documents. Do consultees agree? Please give reasons.

Other

Please give reasons for your answer::

Again, not sure since we are looking at a wide range of documents. If we are looking at an electronic bill of exchange, then I should have thought that the
relevant provisions should be observable on their face and not buried somewhere in terms and conditions. Certain trade documents are so simple that
again their terms should be observable, a desideratum required also by their short-term character.

Consultation Question 27: We provisionally propose that legislation should explicitly allow for indorsement of electronic documents. Do
consultees agree? Please give reasons.

Yes

Please give reasons for your answer::

This of course is related to the signature question. There is of course an underlying debate about whether electronic documents should mimic their paper
equivalents. Some would say that this provides comfort to those long used to dealings with paper. See ESS-Databridge for the mimicking of the paper
equivalent

Consultation Question 28: We seek consultees’ views on whether there is any need for electronic trade documents to be capable of being
issued in sets.

We seek consultees’ views on whether there is any need for electronic trade documents to be capable of being issued in sets.:

Well, if Lord Blackburn in the 19th century thought there was no need to continue issuing bills of lading in sets of three or more, the question pretty well
answers itself.

Consultation Question 29: We provisionally propose that no further provision is required in legislation to address the following in respect of
electronic trade documents:

383



We provisionally propose that no further provision is required in legislation to address the following in respect of electronic trade documents: (1) timing
of delivery; (2) timing of transfer; (3) rejection; and (4) amendment. Do consultees agree?:

Yes. If, for example, a contract of sale requires a bill of lading to be presented within 20 days of shipment, I think this is something that can be left to an
arbitrator or court.

Consultation Question 30: We seek consultees’ views on how amendment or rectification of an electronic trade document is achieved under
existing systems and those in development.

We seek consultees’ views on how amendment or rectification of an electronic trade document is achieved under existing systems and those in
development.:

No comment.

Consultation Question 31: We seek consultees’ views on whether the phrase “so far as practicable” should be included in clause 2(2)(c).

No, it should not be included.

If yes, please give examples where such a qualification would be required.:

(If we are making a physical/electronic comparison, I do not see how practicability comes into it.)

Consultation Question 32: We seek consultees’ views on what security interests are typically taken over trade documents at the moment.

We seek consultees’ views on what security interests are typically taken over trade documents at the moment.:

Short-term pledges of the shipping documents by a seller; trust receipt transactions between buyer and bank. How common these are in modern
conditions I am not qualified to say.

Consultation Question 33: We provisionally propose that an electronic trade document should be capable of being the subject of possessory
concepts including bailment, conversion, pledges, and liens, and that this should be provided for in legislation. Do consultees?

Bailment, Pledge, Lien

Please give reasons for your answer::

I do not favour the extension of conversion. I should, however, favour taking a good look at the means by which intangible property interests are
protected (see the recent case of Lakatamia Shipping Ltd v Su [2021] EWHC 1907 (Comm) at [116] and following and the use of inducement of breach,
minus the defence of justification, to protect an interest in a judgment debt). The dissenting members of the court in OBG seemed to me to be making it
up on the hoof: litigation is not a desirable vehicle for major reform whose tentacles might reach into places that were unforeseen. In particular, could not
see why the minority in OBG were prepared to say that intention was an integral requirement for inducing breach of contract before going on to advocate
an extension of conversion that would have torpedoes that limit placed on inducement of breach.

Consultation Question 34: We provisionally propose that existing rules and practices can accommodate the discharge, surrender or
accomplishment of electronic trade documents, and that no specific legislative provision is needed. Do consultees agree?

Yes

Please give reasons for your answer::

Yes, if only because any electronic reform should for the sake of simplicity and continuity track existing law and practice. There should be no mystique
attached to electronic documents; we should proceed in the spirit of continuity.

Consultation Question 35: We provisionally propose that provision should be made to allow for a change of medium for trade documents
from electronic to paper, or from paper to electronic. Do consultees agree?

Yes

Please give reasons for your answer::

Yes, if only because the documents may need to be used in jurisdictions that have not yet accommodated themselves to paper. This is why the London
Metal Exchange accommodates both dematerialised and immobilised warrants.

Consultation Question 36: We seek consultees’ views on whether the draft Bill should contain a requirement that the issuer of a trade
document must allow the person in possession to change the document’s medium.

No

Please give reasons for your answer::

See the answer to question 35. The issuer might be required by law to accept a paper document. (So far I have not gone into the difficult choice of law 
question whether dealings in documents representing goods are governed by the lex situs of the goods, or the lex situs of the document from time to
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time, or the lex contractus.)

Consultation Question 37: We seek consultees’ views on whether the electronic trade documents that satisfy the requirements of our draft Bill
will also satisfy the requirements of the MLETR.

Not Answered

To the extent that consultees consider our provisional proposals to be incompatible with the MLETR or other international approaches, please explain
this and the consequences to which it could give rise.:

No comment.

Consultation Question 38: We provisionally propose that the Law Commission should consider the private international law aspects of digital
assets, including electronic trade documents, as part of a separate project. Do consultees agree?

Yes, it should be a separate Law Commission project.

Please give reasons for your answer::

It is a most difficult question where existing authority is both limited and inconsistent.

Consultation Question 39: We provisionally propose that the word “issue” describes the process by which a trade document (where relevant)
becomes a document of title. Do consultees agree?

Yes

Please give reasons for your answer::

Why not?

Consultation Question 40: We provisionally propose that the change of medium of a trade document issued before the Act comes into force
should not be permitted. Do consultees agree?

Yes

Please give reasons for your answer::

Retrospective legislation should be avoided.

Consultation Question 41: We provisionally propose that our proposals do not create any additional risk that documents which are not
intended to be documentary intangibles will become so by virtue of the draft Bill. Do consultees agree?

Yes

Please give reasons for your answer::

As long as the documents purport on their face to be transferable.

Chapter 7: Assessing the impact of reform

Consultation Question 42: We seek consultees’ views on what, in their experience, is the average number of paper documents required in a
single trade transaction, compared to our current assumption of 40.

Please expand on your answer:

No comment.

Consultation Question 43: We seek consultees' views on whether our estimate of the global total number of paper trade documents used in
container shipping is accurate.

Please expand on your answer:

No comment.

Consultation Question 44: We seek consultees’ views on whether the average number of documents required in a trade transaction varies
between sectors. If so, please give details.

Not Answered

Please expand on your answer:
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No comment.

Consultation Question 45: We seek consultees’ views, if they are able to give an estimate, on the percentage of trade and shipping
documentation which is under the law of England and Wales.

Please expand on your answer:

No comment.

Consultation Question 46: We seek consultees' views on how quickly the industry would move to electronic trade documents if these
provisional proposals came into force in 2022.

Please expand on your answer:

No comment.

Please expand on your answer:

Consultation Question 47: We seek consultees’ views on how much money, or what percentage of the cost of a transaction, do consultees
estimate could be saved per transaction by transitioning to electronic documents.

Please expand on your answer:

No comment.

Consultation Question 48: We seek consultees’ views on the efficiency gains of a transition to electronic trade documents. Please provide
evidence or data if possible.

Please expand on your answer:

No comment.

Consultation Question 49: We provisionally propose that electronic trade documents will reduce the risk of fraud compared to paper trade
documents. Do consultees agree?

No

Please expand on your answer:

Fraud will always find a way. Computers can be hacked. Imaginary shipments can be concocted out of thin air.

Consultation Question 50: We provisionally propose that electronic trade documents will enhance the transparency of supply chains. Do
consultees agree? Please provide examples or evidence if possible.

Not Answered

Please expand on your answer:

No comment.

Consultation Question 51: We provisionally propose that there will be environmental benefits from a transition to electronic trade documents.
Do consultees agree? Please provide examples or data if possible.

Not Answered

Please expand on your answer:

No comment.

Consultation Question 52: We seek consultees' views on what impact is foreseen for ultimate end-users of goods. Please provide quantitative
evidence if possible.

Please expand on your answer:

No comment.

Consultation Question 53: We seek consultees’ views on if there are any potential positive impacts of our proposals that have not been
identified above.

Yes

Please expand on your answer:
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Saving of time and money (eg,, for money, the ability to dispense with the Heath Robinson contraption of letters of indemnity).

Consultation Question 54: We seek consultees’ views on whether it is anticipated that transition costs will be a brake on the uptake of
electronic trade documents.

Not Answered

Please expand on your answer:

No comment.

Consultation Question 55: We seek consultees’ views on factors that may affect the willingness of financers of trade transactions to adopt
electronic trade documents.

Please expand on your answer:

No comment.

Consultation Question 56: We seek consultees' views on the average energy consumption per transaction for proposed electronic trade
document platforms.

Please expand on your answer:

No comment.

Consultation Question 57: We seek consultees’ views on how the energy consumption of DLT can be minimised.

Please expand on your answer:

No comment.

Consultation Question 58: We seek consultees’ views on whether there are any other potential negative impacts of our proposals that have
not been identified above.

Not Answered

Please expand on your answer:

No comment.
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Response ID BHLF-MM96-R4VR-Q

Submitted to Law Commission consultation on electronic trade documents
Submitted on 2021-08-11 18:19:03

About you

What is your name?

Name:
Bernard Rix

What is the name of your organisation?

Enter the name of your organisation:

Queen Mary University of London (QMUL)

Are you responding to this consultation in a personal capacity or on behalf of your organisation?

Personal response

If other, please state::

What is your email address?

Email:

What is your telephone number?

Telephone number:

If you want the information that you provide in response to this consultation to be treated as confidential, please explain to us why you regard
the information as confidential. As explained in our privacy notice, we will take full account of your explanation but cannot give an assurance
that confidentiality can be maintained in all circumstances.

If you want the information that you provide in response to this consultation to be treated as confidential, please explain to us why you regard the
information as confidential. As explained in our privacy notice, we will take full account of your explanation but cannot give an assurance that
confidentiality can be maintained in all circumstances. :

Chapter 2: The nature of the problem

Consultation Question 1: We invite consultees’ views on the advantages and disadvantages associated with using private contractual
frameworks to facilitate the use of electronic trade documents, compared with using electronic documents recognised in law as being
equivalent to paper documents.

Please share your views below::

 
 
I have read the Consultation Paper, I confess with great admiration. 
 
It is a terrific piece of work, both broad in its business case, policy objective, and appreciation of the common law underpinnings of the problem, and 
detailed in its consideration of all kinds of questions and issues which inevitably arise in such a complex and fundamental area of international trade. 
 
I confess that I find myself in difficulties in unpicking, in a critical way, such a fine piece of work, on which a number of people have spent countless hours 
thinking and thinking of the problems, and discussing it between themselves in the identification of problems and the search for solutions. 
 
That said, I will comment as follows, but I am fearful that anything I say is very probably shallow and jejune. 
 
[...] 
 
2. You are in principle right to restrain yourself from trying to legislate in the new world of ETD, which in any event is changing so fast. And the legislator 
cannot pretend to be a technologist. Conflicts of law are perhaps more the meat and drink of lawyers, but for the moment our existing principles can 
operate successfully, and in due course some international rules will emerge. We have lived long enough with individual systems of conflicts of law. 
 
[...] 
 
I hope this might be of some use, but, as expressed above, I suspect it will not.
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In sum, I congratulate you and your colleagues enormously.

Chapter 3: The law and practice of trade documents

Consultation Question 2:

Not Answered

Please expand on your answer:

Consultation Question 3: We provisionally propose that sea waybills and air waybills need not and should not be included. Do consultees
agree?

Not Answered

Please expand on your answer:

Consultation Question 4: We provisionally propose that bearer bonds and other documents of title including banker's drafts, certificates of
deposit payable to bearer, bearer scrip certificates exchangeable for shares, mate's receipts, traveller's cheques, and dividend warrants need
not and should not be included. Do consultees agree?

Not Answered

Please expand on your answer:

Consultation Question 5: We provisionally propose that the Secretary of State should have the power to add, remove, or amend an entry in
the list of documents described in Consultation Question 1 by regulations made by statutory instrument. Do consultees agree?

Not Answered

Please expand on your answer:

Consultation Question 6: We provisionally propose that the group of documents covered by our proposed reforms should be referred to as
"trade documents" in the draft Bill. Do consultees agree? If not, what alternative label would consultees propose, and why?

Not Answered

Please expand on your answer:

Consultation Question 7: We provisionally propose that each individual trade document in the draft Bill need not and should not be defined.
Do consultees agree? If not, please give reasons.

Not Answered

Please expand on your answer:

Consultation Question 8: We provisionally propose to include ship’s delivery orders and warehouse receipts in our list of trade documents,
without an express restriction to those that have been made out to order. Do consultees consider that this will cause problems? Please
explain why.

Not Answered

Please expand on your answer:

Chapter 5: Possessing electronic trade documents

Consultation Question 9: We provisionally propose that bare legal rights should be excluded from the scope of our proposals for the
possession of electronic trade documents. Do consultees agree?

Not Answered

Please expand on your answer:

{general remarks on possession. The references to questions refer to the briefing note for the appliers roundtable - 13 July}

1. I admire and approve the essential simplicity of the Draft. You have approached the problem by deeming an ETD to be capable of possession, even
though the common law may say that it is not. You look to control, in effect exclusive control, as the equivalent of possession. You then look to the
existing common law to deal in its normal way with all, or nearly all, the problems that may ensue from that initial premise. That is very elegant. It is
inherently likely to minimise problems. Less is more.
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Consultation Question 10: We provisionally propose that, in order for an electronic trade document to be capable of possession, the nature of
the document must not support concurrent control by multiple parties at one time. Do consultees agree?

Not Answered

Please expand on your answer:

Consultation Question 11:

Not Answered

Please expand on your answer:

5. Question 2: I think it is clear that section 1(4) is a definition, for that is both what the heading of the section and section 1(1) say. Is it a clear definition? I
suppose it is obvious that “the person” means “that person”. However, the definition allows more than one person to control a document? But the
essential nature of the control in question is exclusive control?

Consultation Question 12: We provisionally propose that, in order for an electronic trade document to be capable of possession, “the system”
on which the document is held must ensure that no more than one person can control the document at any one time. Do consultees agree?

Not Answered

Please expand on your answer:

{The question asked was: The criteria for “possessibility” rely on the electronic trade document being held on a system which can solve the
“double-spend” problem. It is likely that most systems which can solve this problem will be accessed by a cryptographic password known as a “private
key”, which will mean that only one person can effectively be “logged in” at a time and in a position to use, transfer or otherwise dispose of the document.
However, we think that there may be situations where:
(1) multiple people (who may or may not belong to the same organisation) have the private key (which would give them at least the potential to control
the document under clause 1(4)); or
(2) a system operator has, as a matter of fact, the ability to control the document under clause 1(4) (because it is on their system; they may have access to
the client’s account in order to, for example, reset passwords, or they may even be in control of amendments to/transfers of the document, to be
exercised at the holder’s instruction).
We do not intend that these arrangements would prevent the system from satisfying the criteria in clause 1(3)(c)(i), as long as only one person at a time
can actually exercise control. Do you think the Bill as drafted achieves this?}

3. Question 1 of the Roundtable Discussion asks a question which is fundamental, concerned with the problem of double-spend, and the nature of
exclusivity of control. In principle, you reason that in all probability technology will make the use of ETD safer than that of physical documents: agreed.
That is a (probably well-placed) feeling of trust in the technology. But it strikes me as interesting that the Draft avoids the use of the word “exclusive” and
instead dances around it by using a definition like “no more than one person has control” in section 1(3)(c)(i) and expressions like “The person” in section
2(1) and “one person to another” in section 2(2)(a). I wonder why you avoid the word “exclusive”?

4. I wonder how “one person” and “the person” operates in the case of companies and joint venturers? I suppose that the case of companies (and many
other cases) are simply solved by the rules of agency, which are pervasive in the law. But what if both the principal and the agent have “the private key”? Is
that one person or two? That is the situation in which fraud will often arise. And what about joint venturers? In the Consultation Paper you use the
expression “or persons acting together”: how is that situation to be resolved? Perhaps these are the issues which the courts are there to solve, as usual,
on a case by case basis, in situations which, when they arise, are usually very much on their own facts.

Consultation Question 13: We invite consultees’ views on whether there could be a situation in which multiple parties could have equal claim
to “possession” of an electronic trade document in such a way that they would not be “one person” for the purposes of the law.

Not Answered

Please expand on your answer:

{The question asked was: Do you consider there to be any potential problems with the possibility that multiple people may be in possession of an
electronic trade document under the draft Bill?}

7. Question 4: Problems in fact or in theory? In fact, the problem can be worked out in the usual way, by asking if one person has a superior right. In
theory, however, it might be said that “control” is a matter of fact, whereas “possession”, typically of the law, is partly (or mostly) a matter of fact but also
involves a concept of law, ie the right to possession. That is why one can speak of a superior right or claim to possession. Perhaps, however, the same will
apply to control? I note in this context that “control” is intended in its factual rather than any legal sense: see paras 5.78ff of the Consultation Paper.

Consultation Question 14: We provisionally propose that, in order for an electronic document to be capable of possession, transfer of the
document must transfer control of the document to the transferee, and the transferor must lose control of it as a consequence. Do consultees
agree?

Not Answered

Please expand on your answer:
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Consultation Question 15: We invite consultees’ views on how existing systems, or those in development, ensure that the transferor of an
electronic document can no longer control the document after it is transferred.

Please expand on your answer:

Consultation Question 16: We invite consultees’ views on whether the ability to retain a copy of an electronic trade document after transfer or
other disposal of the electronic trade document could lead to problems in practice.

Not Answered

Please expand on your answer:

{Question asked: Do you have any other concerns (specific or general) about difficulties in the interpretation of the draft Bill?}

Question 6: What about copies (para 5.106ff)? How does one distinguish between “the” document and a “copy” of it? Perhaps “copies” have to be
irrevocably marked as “copies”?

Consultation Question 17: We invite consultees’ views on whether the possessibility of electronic trade documents should depend on any
other factors or criteria. If so, please explain the reasons for your additional criteria.

Not Answered

Please expand on your answer:

Consultation Question 18:

Not Answered

Please expand on your answer:

{The question asked was: In respect of tangible assets, the common law can deal with multiple claims to possession, and determine who has the superior
possessory right. This kind of assessment might be necessary in relation to electronic documents, such as in the situation where multiple parties have the
private key.
Do you consider that clause 2(1) allows for this, or does it create a new and separate definition of possession to the exclusion of the existing common
law? If so, what would you consider to be the consequences of applying such a definition in relation to electronic trade documents?}

6. Question 3: I find the question hard to answer, but I suspect that claims to multiple possession (control) will be worked out in a factual way as the law
currently does with possession. But I have had trouble with section 2(1) (which after all is the central section of the Draft) because it can be read both
ways: “The person who has control can be identified as the person who has possession”: ie if you want to know who has control look for the person who
has possession” OR “The person who has control is deemed to be the person who has possession”: ie control fulfils the function of possession. The latter
of course is what is intended. Perhaps the section should say so?

Consultation Question 19: We provisionally propose that there is no need to make explicit in legislation that the requirement of intention to
possess applies to electronic trade documents. Do consultees agree?

Not Answered

Please expand on your answer:

Consultation Question 20: We invite consultees’ views on what circumstances there could be a debate about which of one or more parties is in
possession of an electronic trade document held on a system of the type envisaged by our proposals.

Please expand on your answer:

Chapter 6: Using electronic trade documents

Consultation Question 21: We provisionally propose that electronic trade documents should not be subject to an explicit statutory
requirement for integrity. Do consultees agree?

Not Answered

Please give reasons for your answer::

{Question asked: Do you consider that the draft Bill should include any additional provisions on, for example, priority rules, possessory securities,
reliability of the document, or integrity of the document? }

Question 5: I am persuaded by the Consultation Paper that the Draft should not deal with these matters, but leave it to the general law. Less is more.

Consultation Question 22: We provisionally propose not to impose an express statutory reliability requirement. Do consultees agree? Please
give reasons.
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Not Answered

Please give reasons for your answer: :

(1) When should a party be required to prove that their electronic document is reliable?:

(2) Do consultees think our proposals should include an accreditation process? If so, in what form?:

Consultation Question 23: We provisionally propose that there should be a statutory requirement that electronic trade documents must
contain the same information as would be required to be contained in a paper equivalent. Do consultees agree?

Not Answered

Please give reasons for your answer::

Consultation Question 24: We do not consider there to be a need to introduce an express statutory provision on writing in electronic trade
documents, because the law already considers electronic displays to be capable of constituting “writing”. Do consultees agree? Please give
reasons.

Not Answered

Please give reasons for your answer::

Consultation Question 25: We do not consider there to be a need to introduce an express statutory provision on signing electronic trade
documents. Do consultees agree? Please give reasons.

Not Answered

Please give reasons for your answer::

Consultation Question 26: We do not consider there to be a need to introduce an express statutory provision on the accessibility of
information contained in electronic documents. Do consultees agree? Please give reasons.

Not Answered

Please give reasons for your answer::

Consultation Question 27: We provisionally propose that legislation should explicitly allow for indorsement of electronic documents. Do
consultees agree? Please give reasons.

Not Answered

Please give reasons for your answer::

Consultation Question 28: We seek consultees’ views on whether there is any need for electronic trade documents to be capable of being
issued in sets.

We seek consultees’ views on whether there is any need for electronic trade documents to be capable of being issued in sets.:

Consultation Question 29: We provisionally propose that no further provision is required in legislation to address the following in respect of
electronic trade documents:

We provisionally propose that no further provision is required in legislation to address the following in respect of electronic trade documents: (1) timing
of delivery; (2) timing of transfer; (3) rejection; and (4) amendment. Do consultees agree?:

Consultation Question 30: We seek consultees’ views on how amendment or rectification of an electronic trade document is achieved under
existing systems and those in development.

We seek consultees’ views on how amendment or rectification of an electronic trade document is achieved under existing systems and those in
development.:

Consultation Question 31: We seek consultees’ views on whether the phrase “so far as practicable” should be included in clause 2(2)(c).

Not Answered

If yes, please give examples where such a qualification would be required.:

Consultation Question 32: We seek consultees’ views on what security interests are typically taken over trade documents at the moment.

We seek consultees’ views on what security interests are typically taken over trade documents at the moment.:
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Consultation Question 33: We provisionally propose that an electronic trade document should be capable of being the subject of possessory
concepts including bailment, conversion, pledges, and liens, and that this should be provided for in legislation. Do consultees?

Please give reasons for your answer::

Consultation Question 34: We provisionally propose that existing rules and practices can accommodate the discharge, surrender or
accomplishment of electronic trade documents, and that no specific legislative provision is needed. Do consultees agree?

Not Answered

Please give reasons for your answer::

Consultation Question 35: We provisionally propose that provision should be made to allow for a change of medium for trade documents
from electronic to paper, or from paper to electronic. Do consultees agree?

Not Answered

Please give reasons for your answer::

Consultation Question 36: We seek consultees’ views on whether the draft Bill should contain a requirement that the issuer of a trade
document must allow the person in possession to change the document’s medium.

Not Answered

Please give reasons for your answer::

Consultation Question 37: We seek consultees’ views on whether the electronic trade documents that satisfy the requirements of our draft Bill
will also satisfy the requirements of the MLETR.

Not Answered

To the extent that consultees consider our provisional proposals to be incompatible with the MLETR or other international approaches, please explain
this and the consequences to which it could give rise.:

Consultation Question 38: We provisionally propose that the Law Commission should consider the private international law aspects of digital
assets, including electronic trade documents, as part of a separate project. Do consultees agree?

Not Answered

Please give reasons for your answer::

Consultation Question 39: We provisionally propose that the word “issue” describes the process by which a trade document (where relevant)
becomes a document of title. Do consultees agree?

Not Answered

Please give reasons for your answer::

Consultation Question 40: We provisionally propose that the change of medium of a trade document issued before the Act comes into force
should not be permitted. Do consultees agree?

Not Answered

Please give reasons for your answer::

Consultation Question 41: We provisionally propose that our proposals do not create any additional risk that documents which are not
intended to be documentary intangibles will become so by virtue of the draft Bill. Do consultees agree?

Not Answered

Please give reasons for your answer::

Chapter 7: Assessing the impact of reform

Consultation Question 42: We seek consultees’ views on what, in their experience, is the average number of paper documents required in a
single trade transaction, compared to our current assumption of 40.

Please expand on your answer:
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Consultation Question 43: We seek consultees' views on whether our estimate of the global total number of paper trade documents used in
container shipping is accurate.

Please expand on your answer:

Consultation Question 44: We seek consultees’ views on whether the average number of documents required in a trade transaction varies
between sectors. If so, please give details.

Not Answered

Please expand on your answer:

Consultation Question 45: We seek consultees’ views, if they are able to give an estimate, on the percentage of trade and shipping
documentation which is under the law of England and Wales.

Please expand on your answer:

Consultation Question 46: We seek consultees' views on how quickly the industry would move to electronic trade documents if these
provisional proposals came into force in 2022.

Please expand on your answer:

Please expand on your answer:

Consultation Question 47: We seek consultees’ views on how much money, or what percentage of the cost of a transaction, do consultees
estimate could be saved per transaction by transitioning to electronic documents.

Please expand on your answer:

Consultation Question 48: We seek consultees’ views on the efficiency gains of a transition to electronic trade documents. Please provide
evidence or data if possible.

Please expand on your answer:

Consultation Question 49: We provisionally propose that electronic trade documents will reduce the risk of fraud compared to paper trade
documents. Do consultees agree?

Not Answered

Please expand on your answer:

Consultation Question 50: We provisionally propose that electronic trade documents will enhance the transparency of supply chains. Do
consultees agree? Please provide examples or evidence if possible.

Not Answered

Please expand on your answer:

Consultation Question 51: We provisionally propose that there will be environmental benefits from a transition to electronic trade documents.
Do consultees agree? Please provide examples or data if possible.

Not Answered

Please expand on your answer:

Consultation Question 52: We seek consultees' views on what impact is foreseen for ultimate end-users of goods. Please provide quantitative
evidence if possible.

Please expand on your answer:

Consultation Question 53: We seek consultees’ views on if there are any potential positive impacts of our proposals that have not been
identified above.

Not Answered

Please expand on your answer:

Consultation Question 54: We seek consultees’ views on whether it is anticipated that transition costs will be a brake on the uptake of
electronic trade documents.
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Not Answered

Please expand on your answer:

Consultation Question 55: We seek consultees’ views on factors that may affect the willingness of financers of trade transactions to adopt
electronic trade documents.

Please expand on your answer:

Consultation Question 56: We seek consultees' views on the average energy consumption per transaction for proposed electronic trade
document platforms.

Please expand on your answer:

Consultation Question 57: We seek consultees’ views on how the energy consumption of DLT can be minimised.

Please expand on your answer:

Consultation Question 58: We seek consultees’ views on whether there are any other potential negative impacts of our proposals that have
not been identified above.

Not Answered

Please expand on your answer:
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About you

What is your name?

Name:
Professor Sir Roy Goode QC

What is the name of your organisation?

Enter the name of your organisation:

Oxford

Are you responding to this consultation in a personal capacity or on behalf of your organisation?

Personal response

If other, please state::

What is your email address?

Email:

What is your telephone number?

Telephone number:

If you want the information that you provide in response to this consultation to be treated as confidential, please explain to us why you regard
the information as confidential. As explained in our privacy notice, we will take full account of your explanation but cannot give an assurance
that confidentiality can be maintained in all circumstances.

If you want the information that you provide in response to this consultation to be treated as confidential, please explain to us why you regard the
information as confidential. As explained in our privacy notice, we will take full account of your explanation but cannot give an assurance that
confidentiality can be maintained in all circumstances. :

Chapter 2: The nature of the problem

Consultation Question 1: We invite consultees’ views on the advantages and disadvantages associated with using private contractual
frameworks to facilitate the use of electronic trade documents, compared with using electronic documents recognised in law as being
equivalent to paper documents.

Please share your views below::

Chapter 3: The law and practice of trade documents

Consultation Question 2:

Not Answered

Please expand on your answer:

Consultation Question 3: We provisionally propose that sea waybills and air waybills need not and should not be included. Do consultees
agree?

Not Answered

Please expand on your answer:

Consultation Question 4: We provisionally propose that bearer bonds and other documents of title including banker's drafts, certificates of
deposit payable to bearer, bearer scrip certificates exchangeable for shares, mate's receipts, traveller's cheques, and dividend warrants need
not and should not be included. Do consultees agree?

Not Answered
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Please expand on your answer:

Consultation Question 5: We provisionally propose that the Secretary of State should have the power to add, remove, or amend an entry in
the list of documents described in Consultation Question 1 by regulations made by statutory instrument. Do consultees agree?

Not Answered

Please expand on your answer:

Consultation Question 6: We provisionally propose that the group of documents covered by our proposed reforms should be referred to as
"trade documents" in the draft Bill. Do consultees agree? If not, what alternative label would consultees propose, and why?

Not Answered

Please expand on your answer:

Consultation Question 7: We provisionally propose that each individual trade document in the draft Bill need not and should not be defined.
Do consultees agree? If not, please give reasons.

Not Answered

Please expand on your answer:

Consultation Question 8: We provisionally propose to include ship’s delivery orders and warehouse receipts in our list of trade documents,
without an express restriction to those that have been made out to order. Do consultees consider that this will cause problems? Please
explain why.

Not Answered

Please expand on your answer:

Chapter 5: Possessing electronic trade documents

Consultation Question 9: We provisionally propose that bare legal rights should be excluded from the scope of our proposals for the
possession of electronic trade documents. Do consultees agree?

Not Answered

Please expand on your answer:

I would like to come back to you on what seems to me to be a preoccupation with expanding the concept of possession to cover intangibles, instead of
treating control as doing for intangibles what possession does for tangibles. I would point out that this differs from the approach taken by the UNCITRAL
Model Law, the UCC and the current approach of the UNIDROIT Working Group, of which you yourself are a member, all three of which focus on control.
Historically the jurisprudence of the ECJ and our own High Court in relation to the FCD has led us down the wrong path. The FCD refers to "possession or
control" of financial control. So a natural reading would be to treat "possession" as covering tangible collateral and "control" as covering intangible
collateral instead of trying to force everything, unnecessarily, into possession. The consultation paper's desire to retain possession has also unconsciously
distorted the analysis.

1. Douglas Valley v Hughes is a case on goods, not intangibles. Further, the consultation paper describes it as based on interference with "the rightful
possessor's ability to use or control the thing." This is not so. The case was not concerned with possession at all; it merely applied the well-established
principle that any assertion inconsistent with another's rights of ownership is a conversion.

2. The Tubantia was concerned with the application of the concept of possession to a wreck. It has nothing to do with intangibles.

3. The same is true of Parker v British Railways Board.

The analysis of these cases seeks to extend to intangible assets the principles they enunciated in relation to tangibles without any juridical basis.

4. Section 1 of your Bill as to control gives you all you need; it is superfluous then to go on to treat control as constituting possession.

5. One of the motivations for this preoccupation with possession seems to be to preserve the concept of negotiability. I have two points on this:

(1) It is conceptually flawed. Negotiability in relation to tangibles (including documentary intangibles, a phrase I myself coined in the 1971 Crowther
Report) presupposes that what the transferee acquires is the very same asset as was previously held by the transferor. That is not the case with digital
assets such as bitcoin. As you know, on a transfer of such assets the value previously held by the transferor is extinguished and new and equivalent value
is created in favour of the transferee - an entirely different concept from negotiation.

(2) If the desire is to protect a bona purchaser for value without notice (which is in substance what a holder in due course is) all that is needed is a concept
of protected purchaser along the lines of Article 8-303(a) of the UCC in relation to rights in securities. Misappropriation of the protected purchaser's asset
is actionable as unjust enrichment.
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Consultation Question 10: We provisionally propose that, in order for an electronic trade document to be capable of possession, the nature of
the document must not support concurrent control by multiple parties at one time. Do consultees agree?

Not Answered

Please expand on your answer:

Consultation Question 11:

Not Answered

Please expand on your answer:

Consultation Question 12: We provisionally propose that, in order for an electronic trade document to be capable of possession, “the system”
on which the document is held must ensure that no more than one person can control the document at any one time. Do consultees agree?

Not Answered

Please expand on your answer:

Consultation Question 13: We invite consultees’ views on whether there could be a situation in which multiple parties could have equal claim
to “possession” of an electronic trade document in such a way that they would not be “one person” for the purposes of the law.

Not Answered

Please expand on your answer:

Consultation Question 14: We provisionally propose that, in order for an electronic document to be capable of possession, transfer of the
document must transfer control of the document to the transferee, and the transferor must lose control of it as a consequence. Do consultees
agree?

Not Answered

Please expand on your answer:

Consultation Question 15: We invite consultees’ views on how existing systems, or those in development, ensure that the transferor of an
electronic document can no longer control the document after it is transferred.

Please expand on your answer:

Consultation Question 16: We invite consultees’ views on whether the ability to retain a copy of an electronic trade document after transfer or
other disposal of the electronic trade document could lead to problems in practice.

Not Answered

Please expand on your answer:

Consultation Question 17: We invite consultees’ views on whether the possessibility of electronic trade documents should depend on any
other factors or criteria. If so, please explain the reasons for your additional criteria.

Not Answered

Please expand on your answer:

Consultation Question 18:

Not Answered

Please expand on your answer:

Consultation Question 19: We provisionally propose that there is no need to make explicit in legislation that the requirement of intention to
possess applies to electronic trade documents. Do consultees agree?

Not Answered

Please expand on your answer:

Consultation Question 20: We invite consultees’ views on what circumstances there could be a debate about which of one or more parties is in
possession of an electronic trade document held on a system of the type envisaged by our proposals.

Please expand on your answer:
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Chapter 6: Using electronic trade documents

Consultation Question 21: We provisionally propose that electronic trade documents should not be subject to an explicit statutory
requirement for integrity. Do consultees agree?

Not Answered

Please give reasons for your answer::

Consultation Question 22: We provisionally propose not to impose an express statutory reliability requirement. Do consultees agree? Please
give reasons.

Not Answered

Please give reasons for your answer: :

(1) When should a party be required to prove that their electronic document is reliable?:

(2) Do consultees think our proposals should include an accreditation process? If so, in what form?:

Consultation Question 23: We provisionally propose that there should be a statutory requirement that electronic trade documents must
contain the same information as would be required to be contained in a paper equivalent. Do consultees agree?

Not Answered

Please give reasons for your answer::

Consultation Question 24: We do not consider there to be a need to introduce an express statutory provision on writing in electronic trade
documents, because the law already considers electronic displays to be capable of constituting “writing”. Do consultees agree? Please give
reasons.

Not Answered

Please give reasons for your answer::

Consultation Question 25: We do not consider there to be a need to introduce an express statutory provision on signing electronic trade
documents. Do consultees agree? Please give reasons.

Not Answered

Please give reasons for your answer::

Consultation Question 26: We do not consider there to be a need to introduce an express statutory provision on the accessibility of
information contained in electronic documents. Do consultees agree? Please give reasons.

Not Answered

Please give reasons for your answer::

Consultation Question 27: We provisionally propose that legislation should explicitly allow for indorsement of electronic documents. Do
consultees agree? Please give reasons.

Not Answered

Please give reasons for your answer::

Consultation Question 28: We seek consultees’ views on whether there is any need for electronic trade documents to be capable of being
issued in sets.

We seek consultees’ views on whether there is any need for electronic trade documents to be capable of being issued in sets.:

Consultation Question 29: We provisionally propose that no further provision is required in legislation to address the following in respect of
electronic trade documents:

We provisionally propose that no further provision is required in legislation to address the following in respect of electronic trade documents: (1) timing
of delivery; (2) timing of transfer; (3) rejection; and (4) amendment. Do consultees agree?:

Consultation Question 30: We seek consultees’ views on how amendment or rectification of an electronic trade document is achieved under
existing systems and those in development.
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We seek consultees’ views on how amendment or rectification of an electronic trade document is achieved under existing systems and those in
development.:

Consultation Question 31: We seek consultees’ views on whether the phrase “so far as practicable” should be included in clause 2(2)(c).

Not Answered

If yes, please give examples where such a qualification would be required.:

Consultation Question 32: We seek consultees’ views on what security interests are typically taken over trade documents at the moment.

We seek consultees’ views on what security interests are typically taken over trade documents at the moment.:

Consultation Question 33: We provisionally propose that an electronic trade document should be capable of being the subject of possessory
concepts including bailment, conversion, pledges, and liens, and that this should be provided for in legislation. Do consultees?

Please give reasons for your answer::

Consultation Question 34: We provisionally propose that existing rules and practices can accommodate the discharge, surrender or
accomplishment of electronic trade documents, and that no specific legislative provision is needed. Do consultees agree?

Not Answered

Please give reasons for your answer::

Consultation Question 35: We provisionally propose that provision should be made to allow for a change of medium for trade documents
from electronic to paper, or from paper to electronic. Do consultees agree?

Not Answered

Please give reasons for your answer::

Consultation Question 36: We seek consultees’ views on whether the draft Bill should contain a requirement that the issuer of a trade
document must allow the person in possession to change the document’s medium.

Not Answered

Please give reasons for your answer::

Consultation Question 37: We seek consultees’ views on whether the electronic trade documents that satisfy the requirements of our draft Bill
will also satisfy the requirements of the MLETR.

Not Answered

To the extent that consultees consider our provisional proposals to be incompatible with the MLETR or other international approaches, please explain
this and the consequences to which it could give rise.:

Consultation Question 38: We provisionally propose that the Law Commission should consider the private international law aspects of digital
assets, including electronic trade documents, as part of a separate project. Do consultees agree?

Not Answered

Please give reasons for your answer::

Consultation Question 39: We provisionally propose that the word “issue” describes the process by which a trade document (where relevant)
becomes a document of title. Do consultees agree?

Not Answered

Please give reasons for your answer::

Consultation Question 40: We provisionally propose that the change of medium of a trade document issued before the Act comes into force
should not be permitted. Do consultees agree?

Not Answered

Please give reasons for your answer::

Consultation Question 41: We provisionally propose that our proposals do not create any additional risk that documents which are not
intended to be documentary intangibles will become so by virtue of the draft Bill. Do consultees agree?
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Not Answered

Please give reasons for your answer::

Chapter 7: Assessing the impact of reform

Consultation Question 42: We seek consultees’ views on what, in their experience, is the average number of paper documents required in a
single trade transaction, compared to our current assumption of 40.

Please expand on your answer:

Consultation Question 43: We seek consultees' views on whether our estimate of the global total number of paper trade documents used in
container shipping is accurate.

Please expand on your answer:

Consultation Question 44: We seek consultees’ views on whether the average number of documents required in a trade transaction varies
between sectors. If so, please give details.

Not Answered

Please expand on your answer:

Consultation Question 45: We seek consultees’ views, if they are able to give an estimate, on the percentage of trade and shipping
documentation which is under the law of England and Wales.

Please expand on your answer:

Consultation Question 46: We seek consultees' views on how quickly the industry would move to electronic trade documents if these
provisional proposals came into force in 2022.

Please expand on your answer:

Please expand on your answer:

Consultation Question 47: We seek consultees’ views on how much money, or what percentage of the cost of a transaction, do consultees
estimate could be saved per transaction by transitioning to electronic documents.

Please expand on your answer:

Consultation Question 48: We seek consultees’ views on the efficiency gains of a transition to electronic trade documents. Please provide
evidence or data if possible.

Please expand on your answer:

Consultation Question 49: We provisionally propose that electronic trade documents will reduce the risk of fraud compared to paper trade
documents. Do consultees agree?

Not Answered

Please expand on your answer:

Consultation Question 50: We provisionally propose that electronic trade documents will enhance the transparency of supply chains. Do
consultees agree? Please provide examples or evidence if possible.

Not Answered

Please expand on your answer:

Consultation Question 51: We provisionally propose that there will be environmental benefits from a transition to electronic trade documents.
Do consultees agree? Please provide examples or data if possible.

Not Answered

Please expand on your answer:

Consultation Question 52: We seek consultees' views on what impact is foreseen for ultimate end-users of goods. Please provide quantitative
evidence if possible.

Please expand on your answer:
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Consultation Question 53: We seek consultees’ views on if there are any potential positive impacts of our proposals that have not been
identified above.

Not Answered

Please expand on your answer:

Consultation Question 54: We seek consultees’ views on whether it is anticipated that transition costs will be a brake on the uptake of
electronic trade documents.

Not Answered

Please expand on your answer:

Consultation Question 55: We seek consultees’ views on factors that may affect the willingness of financers of trade transactions to adopt
electronic trade documents.

Please expand on your answer:

Consultation Question 56: We seek consultees' views on the average energy consumption per transaction for proposed electronic trade
document platforms.

Please expand on your answer:

Consultation Question 57: We seek consultees’ views on how the energy consumption of DLT can be minimised.

Please expand on your answer:

Consultation Question 58: We seek consultees’ views on whether there are any other potential negative impacts of our proposals that have
not been identified above.

Not Answered

Please expand on your answer:
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29 July 2021 

By email 

electronictrade@lawcommission.gov.uk 

 

Dear Sir/Madam 

Consultation Paper 254 on Electronic Trade Documents 

I am providing some comments on the above Consultation Paper. These reflect only my own 

opinions and are not to be treated as those of my Firm or of the ICC UK Banking Committee of 

which I am a member. I have no objection to the contents of  this letter being made available to 

the public. 

I should say at the outset that the draft Bill attached is admirably short and to the point. In 

particular, it emphasises the core underlying principles that electronic trade documents should be 

(a) recognised and given effect as a matter of English law and (b) treated so far as possible in the 

same way as the paper equivalents.  

My comments focus principally on (a) the discussion in the Consultation Paper regarding the 

operation of letter of credit transactions and (b) concerns about the definition of "control" and 

"possession" in the draft Bill.  I have some suggestions to make in the latter respect. 

1. Letter of credit transactions 

The starting point is the summary at para 1.19. 

1.19 These documents are also used widely in trade finance transactions, for example 

using documentary credit arrangements, under which credit is advanced on the security 

of a documentary intangible. A letter of credit is issued in favour of the seller (the 

beneficiary) by an issuing bank acting on the instructions of the buyer (the applicant). 

Payment takes place through a nominated bank in the seller’s jurisdiction. The seller is 

paid by the bank upon presentation of documents stipulated in the credit, if they are 

“conforming”. Where a documentary credit is used to finance a sale, all 100+ pages of 

documentation generated by the transaction need to be checked for compliance 

manually, a highly labour-and time-intensive activity which increases the cost of credit. 
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That description at para 1.19 is then cross referred to in para 6.66 at footnote 65.  

I hope I may be forgiven for saying that this may over-simplify the position.  

The nominated bank's credit exposure 

It is of course true that a letter of credit is issued by the issuing bank on the instructions of the 

buyer. It is also the case that payment is (generally) made through a specified branch of the 

nominated bank in the seller's chosen1 jurisdiction. However, the issuing bank's payment 

obligation to the seller will frequently not be to pay at sight but will be on credit terms, either by 

incurring a deferred payment obligation to pay at a later date (eg xx days after presentation of 

the documents) or by agreeing to accept a bill of exchange drawn on the issuing bank or the 

nominated bank at an agreed tenor. 

Moreover, in many transactions the nominated bank will assume its own credit obligation to the 

beneficiary by committing in advance to confirm the issuing bank's payment obligation to pay, 

enter into a deferred payment obligation or accept a bill of exchange provided that the documents 

conform with the credit.2 Alternatively it may agree to negotiate (generally treated as "buying") 

the documents presented by the seller. 

In those circumstances the nominated bank will also have a credit exposure to the issuing bank if 

the latter decides to refuse the documents because of alleged discrepancies or becomes insolvent 

or otherwise does not pay. The nominated bank will therefore be interested in its own security 

over the goods and any bill of lading. Sometimes (as in the Erin Schulte3) the letter of credit will 

contain a requirement that the bill of lading is endorsed to the confirming bank but I think it fair 

to say that more often it will not.  

Other aspects of letter of credit transactions 

There are other matters to be considered: 

1 There is built into UCP 600 the concept of separate periods of 5 days for first the 

nominated and then the issuing bank to examine the documents presented to each of 

them to decide whether to accept them or whether to reject them for discrepancies4. 

2 Even if the documents are rejected because of discrepancies they may be held to the 

order of the presenter while instructions are obtained from the applicant whether to waive 

the discrepancies. 

 
1 The branch of the nominated bank may well not be in the seller's jurisdiction of incorporation (it may be an offshore 
company) but it will generally be in a jurisdiction which the seller has chosen (eg. England) 
2 The seller will frequently obtain finance by discounting the deferred payment undertaking or bill of exchange either by the 
nominated bank or a third-party forfaiter 
3 The Erin Schulte [2014 EWCA Civ 1382, [2016] QB 1 cited at paras 6.68 and 6.71 
4 Article 14 (b) UCP 600 
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3 The rejection may not be because of any discrepancy in the bill of lading but in some 

other document required by the letter of credit. 

4 Rejections of documents for alleged non-compliance with the terms of a letter of credit 

are all too frequent; it has been said that this occurs in over 50% of cases. Indeed, one 

reason for the adoption of electronic documentation is the hope that it will reduce the 

number of cases in which documents are rejected and the consequent delays and 

increased costs for parties involved in correcting the discrepancies or in resolving 

disputes which may arise. This aim is reflected in the Consultation Paper itself.  

5 Although it is said at para 6.71 that "in practice, banks rejecting documents for non-

compliance simply transfer the documents back, with the necessary indorsement" there 

may well be situations where the bank cannot do so because it is not an indorsee (or 

consignee) in the first place and there may be others where the bank will refuse to do 

so.  

A reported case which illustrates some of the above matters is Fortis Bank SA/NV v Indian 

Overseas Bank.5 

There documents were presented by Stemcor (the seller) to Fortis Bank under letters of credit 

issued by Indian Overseas Bank (IOB) which had been confirmed by Fortis. Fortis accepted the 

documents and presented them to IOB.  IOB rejected the presentations on the ground of an 

alleged discrepancy in a "beneficiary's consolidated certificate" which was a required document 

under the letters of credit which were governed (as is normal practice) by UCP 600. 

There were two forms of rejection notice given by IOB under Article 16 of UCP 600. 

In relation to some presentations IOB stated that it was returning the documents6. However, it 

did not in fact do so for a period of over 3 months. 

In relation to the other presentations IOB stated that it was holding the documents pending further 

instructions from the presenter (ie Fortis)7. There was then a 2 month period while the documents 

were held on that basis before Fortis gave an instruction to return them, but they were not in fact 

returned until over a month after that instruction. 

It was held that the discrepancy relied on was indeed a valid one to be raised so IOB was in 

principle able to reject the presentations. However, in both cases IOB had failed to return the 

documents promptly when it should have done so. As a result, the judge and the Court of Appeal 

held that IOB was precluded from relying on the discrepancy by virtue of Article 16 (e) of UCP 

600 and so was liable to pay the sums due under the letters of credit. 

 
5 [2011] EWCA Civ 58, [2011] 2 Lloyd's Rep 33 
6 In accordance with Article 16 (c) (iii) (c) of UCP 600 
7 In accordance with Article 16 (c) (iii) (a) of UCP 600 
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One other issue was that Fortis/Stemcor had said that the bills of lading (which were made out to 

IOB as consignee) should be indorsed back by IOB. The Court of Appeal said 

[69]… The judge concluded that, as Fortis had negotiated the documents and was therefore their 

owner, it was entitled to give the instruction, but even if it was not, there was no reason why IOB 

did not return them unendorsed. 

[70]  The judge was plainly correct in his conclusion that IOB was obliged to return the documents; 

on the assumption most favourable to IOB that it was right in its contention that Fortis were not 

entitled to require endorsement, IOB had, on that assumption, no right to retain the documents. 

It should simply have returned them unendorsed. IOB was therefore in breach of its obligation to 

return. 

The particular point to be drawn from this example is that, in particular in a letter of credit 

transaction, the status of documents during the course of presentation and examination for 

compliance, and while disputes exist over discrepancies, may be a somewhat fluid one. It cannot 

be assumed that a party rejecting documents will agree to indorse them back even if there may 

be an obligation to do so.8  As the Fortis Bank case demonstrates, these can lead to complicated 

legal issues in the paper document world. 

2. The draft Bill 

The concept of "control" 

The test of control proposed in section 1(4) is the ability (1) to "use" the document and (2) to 

"transfer or otherwise dispose of it" and is said to be a matter of fact in any situation. In addition, 

section 1(3) requires that the document is held in a system that secures that no more than one 

person has "control" of the document at any one time. 

Where paper bills of lading are presented under a letter of credit, the concept of who has "control" 

of the bill of lading may not be as black and white as the draft Bill may suggest. Thus, when a bill 

of lading is presented to a bank under a letter of credit for examination, who has "control" over 

it?    

The Erin Schulte tells us that even if a bill of lading is indorsed to the presentee bank, for there 

to be delivery (and hence a statutory passing of rights under COGSA 1992), there must be an 

unconditional acceptance by the transferee of the document (see para 6.68 of the Consultation 

Paper). To quote the Court of Appeal judgment at [27] 

"Mr Tselentis submitted that the Act does not permit a conditional delivery of a bill of lading 

indorsed to the recipient, but I can see no reason why that should be so. Its purpose was to 

 
8 That may be an open question. The  passage quoted below  from the judgment of the Court of Appeal in the Erin Schulte 
does not contain any suggestion that there was a requirement to indorse back the bill of lading to the indorser  when it was 
returned on rejection. 
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enable the rights of suit embodied in a bill of lading to pass independently of title to the goods. 

If the mere indorsement of the bill is ineffective of itself to pass the rights of suit, there is no 

reason in principle why the bill should not be delivered to the indorsee on a conditional basis. 

Unless and until the condition is satisfied, the indorsee holds the bill to the order of the indorser 

as his agent. No third party interests are involved, because, unless and until the delivery 

becomes unconditional, the bill can be returned and the indorsement cancelled. The concept of 

delivering deeds and other documents in escrow is well established and the same principles 

apply in relation to bills of exchange. Misuse of a bill of lading by the recipient contrary to the 

terms on which it was delivered to him raises other questions which it is unnecessary to explore 

in this case." 

In that sense it may be said still to be under the control of the presenter while the examination 

takes place. However, that control is limited. Once the bill of lading has been presented it is likely 

that the presenter has no legal right to require it to be returned unless and until it is rejected or 

the 5 day period for examination under UCP 600 has passed. Even if there were a discrepancy in 

the documents presented and the presentation is rejected, the bank (perhaps on instructions from 

the applicant) may waive the discrepancy. So, at least while the documents are being examined 

for compliance, there is something of a twilight zone in considering who has "control" of the 

document.  

As regards the specific criteria in section 1(4): 

As to (1) the reference to the ability to "use" the document is a rather odd one in this context. 

There is no explanation of what this means. It is not a legal term of art which one finds in financial 

contract or securities law situations where it is important that there is some certainty regarding 

the transfer of legal rights and in the case of bills of lading the contingent statutory transfer of 

certain obligations under COGSA 1992.  

As to (2) in the case of a bill of lading it seems to be accepted that there must be at the very least 

an ability to indorse "it" back to the presenter if it is rejected which would pass the test of having 

the ability to "transfer or otherwise dispose of it" albeit back to the presenter. That however does 

not fit with the analysis of the Court of Appeal in the Erin Schulte. 

It is therefore suggested that the test of "control" contained in the draft Bill is not, as it stands,  

a satisfactory one. 

The concept of possession of a trade document 

I would respectfully suggest that the basis of the conceptual approach to possession of a trade 

document contained in the Consultation Paper is derived from a misplaced analogy with the 

possession of things eg. land, shipwrecks, and bracelets to refer to the examples cited at paras 

5.5 – 5.34. The point is that these are physical objects which have inherent value as such. The 

factual nature of the possession of the object will be a very material factor in whether that 

possession is recognised as having legal relevance and effect. So it is a functional test. 
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In contrast the importance and value of a bill of lading or bill of exchange or marine insurance 

policy or other trade document is not the piece of paper itself but the rights against the other 

party/parties to the contract which the relevant holder of the piece of paper may have in respect 

of it.  

I suggest that the question of who has "possession" of an instrument which confers legal rights 

(and possibly imposes liabilities) and hence whether those rights have been transferred is surely 

essentially a question of law (albeit that this may involve a limited factual enquiry) rather than a 

functional factual test. The analysis of possession contained in the Consultation Paper does not 

refer to the fact that in the cases of bills of lading and bills of exchange, the relevant statutes 

governing them refer to "possession" as a concept, or expressly consider the position under those 

statutes.  

Thus, in the case of bills of lading see section 5(2) of COGSA 1992. 

References in this Act to the holder of a bill of lading are references to any of the following 

persons, that is to say— 

(a) a person with possession of the bill who, by virtue of being the person identified in the bill, is 

the consignee of the goods to which the bill relates; 

(b) a person with possession of the bill as a result of the completion, by delivery of the bill, of 

any indorsement of the bill or, in the case of a bearer bill, of any other transfer of the bill; 

(c) a person with possession of the bill as a result of any transaction by virtue of which he would 

have become a holder falling within paragraph (a) or (b) above had not the transaction been 

effected at a time when possession of the bill no longer gave a right (as against the carrier) to 

possession of the goods to which the bill relates; 

and a person shall be regarded for the purposes of this Act as having become the lawful holder of 

a bill of lading wherever he has become the holder of the bill in good faith. 

In the case of bills of exchange/promissory notes9  section 2 of the Bills of Exchange Act 1882, 

contains the following definitions: 

•  “Bearer” means the person in possession of a bill or note which is payable to bearer. 

• “Delivery” means transfer of possession, actual or constructive, from one person to 

another. 

• "Holder” means the payee or indorsee of a bill or note who is in possession of it, or the 

bearer thereof. 

• “Indorsement” means an indorsement completed by delivery. 

 
9 For convenience references to bills of exchange include promissory notes  
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These statutes therefore (a) define the party which has the relevant rights as the person having  

possession of a bill of lading or a bill of exchange as the holder (or the bearer) and (b) require 

that where the party has possession of the bill it must be by delivery (save in the case of a named 

consignee)10.  The key point is that the identification of the party with the rights under the bill of 

lading or the bill of exchange is determined by whether it is the holder, not simply by the fact of 

possession (except in the case of a bearer bill) even if, in general, possession is the hallmark of 

the status of holder or bearer.   

In the case of the other "trade documents" referred to in the draft Bill, there is as far as I am 

aware no statutory framework governing their transfer and the rights of a transferee/holder 

against the obligor seem to pass by way of assignment or by some form of common law transfer. 

An alternative approach to "control" 

It is clear that the concept of "control" of an electronic trade document has obtained traction 

internationally including in the MTLER.  Given that, I suggest that the concept of control is retained 

but that, rather to define it by reference to an essentially functional test of "possession", the Bill 

should define in relation to each category of document the party which is deemed to have "control" 

for the purpose of the Bill.  

So for a bill of lading it would be the original party to the contract with the carrier or the holder 

as defined in COGSA 1992.  

For a bill of exchange it would be the holder or the bearer (as defined in the Bills of Exchange 

Act). 

In both cases "control" will be aligned to the existing statutory tests applicable to the equivalent 

paper document as to the person entitled to exercise rights under it. 

For the other trade documents, I would tentatively suggest that the person with "control" should 

be the person from time to time with the right to enforce the relevant obligation under the 

contract11 against the relevant obligor (ie. the insurer/carrier/warehouse owner). That may 

however have to be the subject of further consideration in relation to each such trade document. 

 
10 The question of the position where a bank under a letter of credit is named as consignee may give rise to some 
complications – see my attached article on the decision in the Erin Schulte in Shipping & Transport International Volume 10 
number 3 - but this should not affect the basic analysis. If there is an issue arising from the terms of COGSA that is a matter 
to be worked out in a future case or for separate statutory consideration. 
11 It is tempting to describe these as the rights characteristic of the contract but that might be an error. 
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3. Other matters 

I have two other specific comments. 

Claims by more than one party to possession – questions 12/13 

There is  no obvious reason why parties with a joint interest (eg. partners in an unincorporated 

partnership or trustees) may not enter into a contract of carriage or be parties to a bill of exchange 

and so become the joint holders of a bill of lading (or bill of exchange or other trade document). 

It is also difficult to see any good reason why that should be precluded where there is an electronic 

trade document. The existing legal structure copes with this situation where there are paper 

documents (and if there is a problem in relation to electronic documents caused by the concept 

of exclusive possession that may suggest that the latter is the source of the difficulty). 

Certain matters not required to be dealt with – question 29 

Although it may be tempting to introduce specific provisions to deal with the matters referred to, 

there is a danger that to do so may even if inadvertently interfere with the existing substantive 

law applicable to paper documents. The legislation should essentially be facilitative. So I agree 

with this proposal. 

I hope that these comments are of assistance to the Law Commission. If you would find it helpful 

to discuss any point further please do let me know. 

Yours sincerely 

Richard Gwynne 

 

Richard Gwynne 

 

Partner 
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Submitted to Law Commission consultation on electronic trade documents
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About you

What is your name?

Name:

What is the name of your organisation?

Enter the name of your organisation:

Rio Tinto Commercial

Are you responding to this consultation in a personal capacity or on behalf of your organisation?

Response on behalf of organisation

If other, please state::

What is your email address?

Email:

What is your telephone number?

Telephone number:

If you want the information that you provide in response to this consultation to be treated as confidential, please explain to us why you regard
the information as confidential. As explained in our privacy notice, we will take full account of your explanation but cannot give an assurance
that confidentiality can be maintained in all circumstances.

If you want the information that you provide in response to this consultation to be treated as confidential, please explain to us why you regard the
information as confidential. As explained in our privacy notice, we will take full account of your explanation but cannot give an assurance that
confidentiality can be maintained in all circumstances. :

Chapter 2: The nature of the problem

Consultation Question 1: We invite consultees’ views on the advantages and disadvantages associated with using private contractual
frameworks to facilitate the use of electronic trade documents, compared with using electronic documents recognised in law as being
equivalent to paper documents.

Please share your views below::

As stated in the Consultation Paper, private contractual frameworks do not adequately solve the legal issues necessary to facilitate the use of electronic 
trade documents. We believe that participants in such frameworks are exposed to a greater level of cost and legal risk than would be the case if they 
continued to use paper documents. Therefore we strongly feel that using contractual frameworks is very disadvantageous compared to using electronic 
documents recognized in law. In our experience: 
(a) negotiating each private contractual framework is a process which usually takes in the order of several months; 
(b) contractual frameworks are not compatible between different providers; 
(c) contractual frameworks are often poorly conceived and drafted (startup businesses often do not have the resources or intent to employ highly expert 
lawyers capable of both devising and refining a contractual framework which deal with the difficult legal issues covered in the consultation paper); 
(d) contractual frameworks often do not mimic the same rights as would exist with paper documents as they are influenced by various business actors. 
For example, a contractual framework designed to create the equivalent of trade finance documents may be influenced by banks who are investors in the 
platform to provide more favorable rights to the banks than would be the case if an ordinary trade finance document had been issued; 
(e) contractual frameworks often reserve the right for the platform owner (or another group) to update the contractual framework (unilaterally change 
the contractual framework). This can destroy legal certainty and therefore increases risk. We sometimes take external legal advice on a contractual 
framework. That legal advice is rendered obsolete each time a change is made. There is a “revalidation of the framework” cost which is imposed upon us 
each time the framework changes; 
(f) platform providers usually claim that a contractual framework is not negotiable. However, we have not found that this is the case in practice. Therefore 
it is hard to predict how contractual frameworks may evolve in the future and their development can be swayed by those holding sufficient power to do 
so; 
(g) there are examples of contractual frameworks which are established with the intention that the framework will be independently administered by the

411



participants of the framework (for example, through a non-profit foundation or some other means). These schemes do not necessarily operate
successfully and are sometimes wound back by the platform owners. Such schemes may also be captured by vested interests who may acquire majority
voting power, for example; 
(h) where are contractual framework is administered by a platform owner, the contractual framework is often heavily weighted in favour of the platform
owner (for example, releasing them from liability or giving them intrusive rights to extract data); 
(i) contractual frameworks (which should be limited to matters relevant to facilitating transactions between the participants) often stray into areas which
should be dealt with separately under a licence agreement with the platform promoter or under a separate agreement (for example, confidentiality,
intellectual property, use of data, dispute resolution etc.); 
(j) contractual frameworks often deliberately or inadvertently interfere with the rights which have been agreed the participants in respect of their
particular transactions. For example, a contractual framework may subject a transaction to a different dispute resolution process than was agreed or
intended by the participants to that transaction. In our experience, insufficient care is taken to try not to interfere with the underlying transaction agreed
by transaction participants.

Chapter 3: The law and practice of trade documents

Consultation Question 2:

Yes

Please expand on your answer:

Consultation Question 3: We provisionally propose that sea waybills and air waybills need not and should not be included. Do consultees
agree?

Other

Please expand on your answer:

We still have customers (like Japanese) that prefer to use SWB templates instead of the traditional Bill of Lading congenbill template. I don't see many
issues in digitizing the SWB since it is not a negotiable document however we could take the opportunity to address any security/legal concerns around a
digital SWB.

Consultation Question 4: We provisionally propose that bearer bonds and other documents of title including banker's drafts, certificates of
deposit payable to bearer, bearer scrip certificates exchangeable for shares, mate's receipts, traveller's cheques, and dividend warrants need
not and should not be included. Do consultees agree?

Yes

Please expand on your answer:

Consultation Question 5: We provisionally propose that the Secretary of State should have the power to add, remove, or amend an entry in
the list of documents described in Consultation Question 1 by regulations made by statutory instrument. Do consultees agree?

Yes

Please expand on your answer:

Consultation Question 6: We provisionally propose that the group of documents covered by our proposed reforms should be referred to as
"trade documents" in the draft Bill. Do consultees agree? If not, what alternative label would consultees propose, and why?

Yes

Please expand on your answer:

Trade Documents or Commercial Documents

Consultation Question 7: We provisionally propose that each individual trade document in the draft Bill need not and should not be defined.
Do consultees agree? If not, please give reasons.

Yes

Please expand on your answer:

Consultation Question 8: We provisionally propose to include ship’s delivery orders and warehouse receipts in our list of trade documents,
without an express restriction to those that have been made out to order. Do consultees consider that this will cause problems? Please
explain why.

No

Please expand on your answer:
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Chapter 5: Possessing electronic trade documents

Consultation Question 9: We provisionally propose that bare legal rights should be excluded from the scope of our proposals for the
possession of electronic trade documents. Do consultees agree?

Yes

Please expand on your answer:

Consultation Question 10: We provisionally propose that, in order for an electronic trade document to be capable of possession, the nature of
the document must not support concurrent control by multiple parties at one time. Do consultees agree?

Yes

Please expand on your answer:

but just to be clear, we could have an individual or multiple individuals who have access to represent the Party that has possession under the digital
platform

Consultation Question 11:

Yes

Please expand on your answer:

We query whether the first limb (the “ability to use”) is necessary / desirable.
What is the intended consequence if, in an electronic system, a person has the ability to transfer an electronic trade document but does not, for whatever
reason, have the ability pursuant to the system to “use” it (and nobody else has the ability to “use” at that time)? Who is then in possession?
Because there are two limbs, there can be situations where one limb is fulfilled and not the other. What is the consequence for each situation? Does this
potentially introduce more problems than simply relying on the second limb?
If we use only the second limb, effectively, only the person registered in the system (as having the right to transfer) can be in possession. This tends to
promote the concept that possession should be unique.
While it is true that ultimately the purpose of a document is for it to be used, the ability to use the document may only arise upon certain other
contingent factors being achieved (e.g. a vessel reaching its destination). Therefore, one must also consider what is actually meant by the ability to “use”,
for example, whether it includes a contingent right to use. That said, perhaps it means “use in the normal way for that type of document” which may be
interpreted as already taking into account the normal contingencies.

Consultation Question 12: We provisionally propose that, in order for an electronic trade document to be capable of possession, “the system”
on which the document is held must ensure that no more than one person can control the document at any one time. Do consultees agree?

Yes

Please expand on your answer:

However, we are concerned that the words “a system that secures that – no more than one person has control of the document at any one time” could be
interpreted on their face to exclude any system which allows more than one person to login to the same account (with the ability to conduct a transfer of
an electronic trade document). For example, an account in the name of a company may have multiple people who can login to that account and are
authorised to conduct transactions for the company. Such a system should not be excluded as a result of a literal reading of the provision.
The typical situation is that more than one person will be able to login to an account on a system and effect instructions on behalf of the account holder.
The person who should be regarded as in control is the account holder, not the person who logs into the account. We query whether this needs to be
clarified or whether principles related to agency are sufficient.

Consultation Question 13: We invite consultees’ views on whether there could be a situation in which multiple parties could have equal claim
to “possession” of an electronic trade document in such a way that they would not be “one person” for the purposes of the law.

No

Please expand on your answer:

but just to add that we could have scenarios where we split the electronic bill of lading of cargo in parcels where different Parties could have possession
of each parcel but we wouldn't have multiple person having possession of the same parcel

Consultation Question 14: We provisionally propose that, in order for an electronic document to be capable of possession, transfer of the
document must transfer control of the document to the transferee, and the transferor must lose control of it as a consequence. Do consultees
agree?

Yes

Please expand on your answer:
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Consultation Question 15: We invite consultees’ views on how existing systems, or those in development, ensure that the transferor of an
electronic document can no longer control the document after it is transferred.

Please expand on your answer:

We don’t run the systems, however, we expect a change in control would be effected by setting the “holder” field in a database/ledger in respect of the
document. We also expect that, for DLT systems, only the holder would have the private key necessary to sign a transaction which transfers the
document (or to put it another way, a transfer record signed by someone other than the holder would be found to be invalid by the validators in the DLT
system).

Consultation Question 16: We invite consultees’ views on whether the ability to retain a copy of an electronic trade document after transfer or
other disposal of the electronic trade document could lead to problems in practice.

No

Please expand on your answer:

We do not think having copies will create any problems in practice. In an electronic system, it will never be possible to prevent copies and copies will often
be created automatically. Further, the basis of a DLT system is that there are numerous copies of the ledger.
In a DLT system, what actually should matter from a legal perspective is the most recent validated record in the ledger which shows who the current
holder is (because that holder will have the power to sign the next transaction e.g. to use or transfer the document). The fact that someone has a copy of
the content of the document from a previous time or has a copy of an earlier part of the ledger would have no legal effect.

Consultation Question 17: We invite consultees’ views on whether the possessibility of electronic trade documents should depend on any
other factors or criteria. If so, please explain the reasons for your additional criteria.

Other

Please expand on your answer:

Please see our answer to Consultation Question 11.

Consultation Question 18:

Yes

Please expand on your answer:

Consultation Question 19: We provisionally propose that there is no need to make explicit in legislation that the requirement of intention to
possess applies to electronic trade documents. Do consultees agree?

Yes

Please expand on your answer:

Consultation Question 20: We invite consultees’ views on what circumstances there could be a debate about which of one or more parties is in
possession of an electronic trade document held on a system of the type envisaged by our proposals.

Please expand on your answer:

We could imagine a situation where the registered account name in a system is a particular person, however another person argues that the first person
has contractually, by way of trust, by way of estoppel or by some other way granted rights to that other person (or committed to that other person not to
do certain things or proposed to relinquish their rights to that other person) such that the registered account holder ought not to be legally regarded as
in “control”. Yet the registered account holder would still be factually in control from the point of view of the system if they still hold the private key (or
account login details connected to the private key) necessary to use or transfer the document. We expect that would result in some kind of action
demanding that the account holder hand over the account / private key to the other person.

Chapter 6: Using electronic trade documents

Consultation Question 21: We provisionally propose that electronic trade documents should not be subject to an explicit statutory
requirement for integrity. Do consultees agree?

Yes

Please give reasons for your answer::

Consultation Question 22: We provisionally propose not to impose an express statutory reliability requirement. Do consultees agree? Please
give reasons.

Yes
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Please give reasons for your answer: :

(1) When should a party be required to prove that their electronic document is reliable?:

(2) Do consultees think our proposals should include an accreditation process? If so, in what form?:

Consultation Question 23: We provisionally propose that there should be a statutory requirement that electronic trade documents must
contain the same information as would be required to be contained in a paper equivalent. Do consultees agree?

Other

Please give reasons for your answer::

This depends on what is meant by “information”. It could mean: (a) data points, such as “quantity of the goods”; (b) all information including both data
points and legal verbiage/text which would be included in a paper document; or (c) data points and code which when executed has an effect which is
analogous to legal obligations which would normally be stated in legal verbiage.
Based on the Consultation Paper we believe you mean (b). We note that this would tend to exclude smart contracts (i.e. (c)) as being taken to be one of
the electronic trade documents (since such contracts are purely code-based and therefore probably don’t contain the required legal verbiage, despite the
fact they may be intended by the parties to have the same legal effect).
For example, if party A and party B set code running (which cannot be deactivated without the involvement of both party A and party B) which will cause a
transfer of funds from party A to party B on a particular date, that might be regarded as having the same effect as an “unconditional undertaking to pay
on a particular date”. However there is no legal verbiage involved.
Similarly, code could be put in place which could: (1) provide a record of goods loaded onto a vessel; and (2) permit the goods to be released upon arrival
of that vessel at a port. However that code would not be regarded as a bill of lading since it would not contain the required legal verbiage (it would only
contain code). This is despite the fact that the parties would actually want that code to have the same legal effect as a paper bill of lading.
Therefore, we query whether the “information” requirement should be considered further or better defined.
A possible alternative would be to adopt a system whereby one could reference one’s smart contract to the well-understood paper equivalent e.g. call the
smart-contract a “bill of lading” and if, in reality, the code causes the same substantive rights which characterise a bill of lading to arise (record of receipt,
right to receive goods), then the law regards the code as being a bill of lading.
We think it might be better if the act considered (or also considered as an additional alternative) the effect on the rights and obligations of the parties in
deciding whether an electronic document (which may consist of a bundle of rights contained in various code repositories working together) constitutes an
electronic version of one of the trade documents rather than look to find the same legal verbiage as would appear in a paper document.
We also note that if the law requires legal verbiage to be added to smart contracts (for example, in order for the smart contract to be regarded as a “bill of
lading” and have the relevant legal rights arise as a consequence), it may create an unnecessary overhead or hold back the development of smart
contracts. There is also the possibility of conflict in a situation where the legal verbiage states different rights to what the smart contract actually causes to
arise in practice.
Ideally what one wants is for the rights to created in practice by the smart contract to be mirrored/supported by equivalent rights which arise at law.
We support the concept of electronic trade documents which do contain the necessary legal verbiage being recognised in law as creating the same rights
as paper documents. However, we query whether this goes far enough in circumstances where the parties do not include the legal verbiage but it can still
be construed that they intended analogous rights to arise (because, in fact, code would cause analogous rights to arise in practice).

Consultation Question 24: We do not consider there to be a need to introduce an express statutory provision on writing in electronic trade
documents, because the law already considers electronic displays to be capable of constituting “writing”. Do consultees agree? Please give
reasons.

Other

Please give reasons for your answer::

We note that the idea that the document must be able to be read on the screen (including legal verbiage) does not sit well with the idea that parties may
want a smart contract to be deemed by the act to be an electronic “bill of lading”, for example.
We don’t necessarily agree that a “user-friendly ‘front-end’ interface” for a smart contract intended to embody the same rights as a bill of lading should
need to read like a paper bill of lading.
The discussion around this area in the Consultation Paper (paragraph 6.38) suggests that advances in technology have made it easier to generate “close
factual analogues to traditional, paper-based documents”. However, we believe there should be consideration of whether requiring this to occur as a
pre-requisite to legal rights arising ought to be necessary in order for rights equivalent to paper-based rights to arise.

Consultation Question 25: We do not consider there to be a need to introduce an express statutory provision on signing electronic trade
documents. Do consultees agree? Please give reasons.

Yes

Please give reasons for your answer::

Yes, we agree. It should be covered by legislation on use of digital signatures.

Consultation Question 26: We do not consider there to be a need to introduce an express statutory provision on the accessibility of
information contained in electronic documents. Do consultees agree? Please give reasons.

Yes
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Please give reasons for your answer::

Consultation Question 27: We provisionally propose that legislation should explicitly allow for indorsement of electronic documents. Do
consultees agree? Please give reasons.

Yes

Please give reasons for your answer::

Consultation Question 28: We seek consultees’ views on whether there is any need for electronic trade documents to be capable of being
issued in sets.

We seek consultees’ views on whether there is any need for electronic trade documents to be capable of being issued in sets.:

Not really but just to be clear, we could have a bill of lading issued and split in parcels. For instance, a BL of a 170kt cargo. we could split the BL in 3, two of
50Kt each and one of 70Kt, this would allow us to split and negotiate them separately. This is very common to allow trading of cargo while in transit and
facilitate the trading of big volumes/vessels to multiple Parties.

Consultation Question 29: We provisionally propose that no further provision is required in legislation to address the following in respect of
electronic trade documents:

We provisionally propose that no further provision is required in legislation to address the following in respect of electronic trade documents: (1) timing
of delivery; (2) timing of transfer; (3) rejection; and (4) amendment. Do consultees agree?:

yes

Consultation Question 30: We seek consultees’ views on how amendment or rectification of an electronic trade document is achieved under
existing systems and those in development.

We seek consultees’ views on how amendment or rectification of an electronic trade document is achieved under existing systems and those in
development.:

For a DLT system, we assume the parties to the document would each digitally sign a transaction which records the amendment on the ledger.

Consultation Question 31: We seek consultees’ views on whether the phrase “so far as practicable” should be included in clause 2(2)(c).

Other

If yes, please give examples where such a qualification would be required.:

The phrase “so far as practicable” should not be included. We feel that leaving the phrase out provides more certainty as the provision then has wider
application.

Consultation Question 32: We seek consultees’ views on what security interests are typically taken over trade documents at the moment.

We seek consultees’ views on what security interests are typically taken over trade documents at the moment.:

the key security concern is around frauds and data security provided by existing platforms on trade documents

Consultation Question 33: We provisionally propose that an electronic trade document should be capable of being the subject of possessory
concepts including bailment, conversion, pledges, and liens, and that this should be provided for in legislation. Do consultees?

Please give reasons for your answer::

Yes, we agree. This is useful for financing, for example. This also conforms to the idea that the electronic trade documents should have equivalence with
paper documents.

Consultation Question 34: We provisionally propose that existing rules and practices can accommodate the discharge, surrender or
accomplishment of electronic trade documents, and that no specific legislative provision is needed. Do consultees agree?

Yes

Please give reasons for your answer::

Consultation Question 35: We provisionally propose that provision should be made to allow for a change of medium for trade documents
from electronic to paper, or from paper to electronic. Do consultees agree?

Yes

Please give reasons for your answer::
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Consistent with Consultation Question 14, should there be a requirement that upon a change of medium back to paper, the system must ensure that
nobody is regarded as possessing the electronic document? i.e. treat a change of medium in as similar way to a transfer of possession of the electronic
document.

Consultation Question 36: We seek consultees’ views on whether the draft Bill should contain a requirement that the issuer of a trade
document must allow the person in possession to change the document’s medium.

Yes

Please give reasons for your answer::

Consultation Question 37: We seek consultees’ views on whether the electronic trade documents that satisfy the requirements of our draft Bill
will also satisfy the requirements of the MLETR.

Yes

To the extent that consultees consider our provisional proposals to be incompatible with the MLETR or other international approaches, please explain
this and the consequences to which it could give rise.:

We are concerned about compatibility with the MLETR (and with the legislation enacted in Singapore). The approach taken by the Consultation Paper
(expanding the nature of possession under English Law) is a quite different approach from the MLETR which is designed to stand on its own. Therefore
we do think there is a risk that issues of compatibility might arise, though we also agree that the approach adopted in the Consultation Paper is sensible
from an English law perspective.

Consultation Question 38: We provisionally propose that the Law Commission should consider the private international law aspects of digital
assets, including electronic trade documents, as part of a separate project. Do consultees agree?

Yes, it should be a separate Law Commission project.

Please give reasons for your answer::

Consultation Question 39: We provisionally propose that the word “issue” describes the process by which a trade document (where relevant)
becomes a document of title. Do consultees agree?

Yes

Please give reasons for your answer::

Consultation Question 40: We provisionally propose that the change of medium of a trade document issued before the Act comes into force
should not be permitted. Do consultees agree?

Yes

Please give reasons for your answer::

Yes, we agree. We also agree that there is unlikely to be much need for a change in medium for pre-existing documents.

Consultation Question 41: We provisionally propose that our proposals do not create any additional risk that documents which are not
intended to be documentary intangibles will become so by virtue of the draft Bill. Do consultees agree?

Yes

Please give reasons for your answer::

Chapter 7: Assessing the impact of reform

Consultation Question 42: We seek consultees’ views on what, in their experience, is the average number of paper documents required in a
single trade transaction, compared to our current assumption of 40.

Please expand on your answer:

it really depends on the industry and importing/customs requirements. From our case, we have between 10 to 12 documents for each
shipment/transaction (Contractual documents not included).

Consultation Question 43: We seek consultees' views on whether our estimate of the global total number of paper trade documents used in
container shipping is accurate.

Please expand on your answer:

no comments
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Consultation Question 44: We seek consultees’ views on whether the average number of documents required in a trade transaction varies
between sectors. If so, please give details.

Yes

Please expand on your answer:

Consultation Question 45: We seek consultees’ views, if they are able to give an estimate, on the percentage of trade and shipping
documentation which is under the law of England and Wales.

Please expand on your answer:

all documents required would be stated in the contract which is governed by English Law.

Consultation Question 46: We seek consultees' views on how quickly the industry would move to electronic trade documents if these
provisional proposals came into force in 2022.

Please expand on your answer:

I believe the industry would still need time to adjust and adapt but this change would be a step forward in addressing Legal concerns and would also
push more Countries to move in the same direction. I would say between 2 to 4 years to start seeing more effective results from this change

Please expand on your answer:

2030 - 90%
2050 - 100%

Consultation Question 47: We seek consultees’ views on how much money, or what percentage of the cost of a transaction, do consultees
estimate could be saved per transaction by transitioning to electronic documents.

Please expand on your answer:

5 to10%

Consultation Question 48: We seek consultees’ views on the efficiency gains of a transition to electronic trade documents. Please provide
evidence or data if possible.

Please expand on your answer:

documents turnaround time would reduce by at least 60%, depending on location and transit time between countries. For instance, we have instances of
documents from Singapore to CHina which sometimes between 3 to 10 days to be delivered, depending on which city. that could go down to 1 day or
same-day in an e-docs transaction.

Consultation Question 49: We provisionally propose that electronic trade documents will reduce the risk of fraud compared to paper trade
documents. Do consultees agree?

Yes

Please expand on your answer:

Yes we agree due to the use of cryptographic technologies (digital signing). There will still be scope for fraud through identity theft and cyber security
issues, but some forms of forgery should be eliminated.

Consultation Question 50: We provisionally propose that electronic trade documents will enhance the transparency of supply chains. Do
consultees agree? Please provide examples or evidence if possible.

Yes

Please expand on your answer:

Yes we agree. Provenance of goods (including commodities) is a major interest area for today’s corporates (in line with their environmental and social
responsibilities). An immutable ledger that records the entire chain of transactions in respect of such goods could enhance transparency if it can be
accessed by relevant parties seeking to review the chain of transactions. Rio Tinto Aluminium business has an initiative called "START" that is a good
example of how this could be helpful on the provenance side.

Consultation Question 51: We provisionally propose that there will be environmental benefits from a transition to electronic trade documents.
Do consultees agree? Please provide examples or data if possible.

Yes

Please expand on your answer:
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Consultation Question 52: We seek consultees' views on what impact is foreseen for ultimate end-users of goods. Please provide quantitative
evidence if possible.

Please expand on your answer:

End users of goods are likely to be empowered to make more informed choices about the products they purchase. For example, they could see whether a
product composed of metal uses metal sourced from a smelter using green electricity.

Consultation Question 53: We seek consultees’ views on if there are any potential positive impacts of our proposals that have not been
identified above.

No

Please expand on your answer:

Consultation Question 54: We seek consultees’ views on whether it is anticipated that transition costs will be a brake on the uptake of
electronic trade documents.

Other

Please expand on your answer:

The potential efficiency gain far outweighs any transition costs. Nevertheless, in the beginning, if there is no scale, we could have an increase in costs until
all Parties start enjoying the benefits of electronic transactions

Consultation Question 55: We seek consultees’ views on factors that may affect the willingness of financers of trade transactions to adopt
electronic trade documents.

Please expand on your answer:

We think the primary barrier is the lack of equivalent rights to paper-based documents, which then makes electronic trade documents comparatively
riskier for each participant in a transaction. Related to this is that the contractual solutions have many issues (such as negotiation times, compatibility,
and enforceability) and do not provide equivalent rights to paper-based documents.

Consultation Question 56: We seek consultees' views on the average energy consumption per transaction for proposed electronic trade
document platforms.

Please expand on your answer:

Consultation Question 57: We seek consultees’ views on how the energy consumption of DLT can be minimised.

Please expand on your answer:

There are many DLT systems in development that seek to address this issue. It is not the case that a DLT system needs to necessarily be wasteful of
energy. One can adopt a consensus algorithm that doesn’t rely on a party wishing to validate transactions being the first to provide the answer to a
calculation designed merely to take up the processing time.

Consultation Question 58: We seek consultees’ views on whether there are any other potential negative impacts of our proposals that have
not been identified above.

Other

Please expand on your answer:

We refer to our comments on smart contracts above. It is possible that these reforms do not go far enough, in the sense that only recognizing an
electronic document which can be reproducible in the same form as a paper document may hold back advancements that are more concerned with the
rights generated between the parties (by code) than the form of the document (written legal verbiage).
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Robert Parson
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Enter the name of your organisation:

Squire Patton Boggs

Are you responding to this consultation in a personal capacity or on behalf of your organisation?

Personal response

If other, please state::

What is your email address?

Email:

What is your telephone number?

Telephone number:

If you want the information that you provide in response to this consultation to be treated as confidential, please explain to us why you regard
the information as confidential. As explained in our privacy notice, we will take full account of your explanation but cannot give an assurance
that confidentiality can be maintained in all circumstances.

If you want the information that you provide in response to this consultation to be treated as confidential, please explain to us why you regard the
information as confidential. As explained in our privacy notice, we will take full account of your explanation but cannot give an assurance that
confidentiality can be maintained in all circumstances. :

Chapter 2: The nature of the problem

Consultation Question 1: We invite consultees’ views on the advantages and disadvantages associated with using private contractual
frameworks to facilitate the use of electronic trade documents, compared with using electronic documents recognised in law as being
equivalent to paper documents.

Please share your views below::

Private contractual frameworks have provided a valuable insight into the way that the use of electronic trade documents can revolutionise international
trade and provide the impetus for legal developments such as this one. However, any purely contractual network ultimately hits a barrier in terms of
extending those opportunities globally to the whole market because participants have to sign up and join the “club”. Not everyone will obtain
membership. As a result, participants have generally been limited to certain larger companies and consequently an elite enjoying the benefits of
technology and a substantial portion of the UK and global market that does not. The other disadvantage is the proliferation of products and technologies
on the market, with limited connectivity between them. A change in the law provides an opportunity to present a truly level playing field for all market
participants which is technology agnostic. This should in turn allow lower cost but secure alternatives to be developed giving everyone the chance to
benefit form the digitization of trade.

Chapter 3: The law and practice of trade documents

Consultation Question 2:

Yes

Please expand on your answer:

I agree.

Consultation Question 3: We provisionally propose that sea waybills and air waybills need not and should not be included. Do consultees
agree?
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Yes

Please expand on your answer:

I agree.

Consultation Question 4: We provisionally propose that bearer bonds and other documents of title including banker's drafts, certificates of
deposit payable to bearer, bearer scrip certificates exchangeable for shares, mate's receipts, traveller's cheques, and dividend warrants need
not and should not be included. Do consultees agree?

Yes

Please expand on your answer:

I agree.

Consultation Question 5: We provisionally propose that the Secretary of State should have the power to add, remove, or amend an entry in
the list of documents described in Consultation Question 1 by regulations made by statutory instrument. Do consultees agree?

Yes

Please expand on your answer:

I agree.

Consultation Question 6: We provisionally propose that the group of documents covered by our proposed reforms should be referred to as
"trade documents" in the draft Bill. Do consultees agree? If not, what alternative label would consultees propose, and why?

Yes

Please expand on your answer:

I agree.

Consultation Question 7: We provisionally propose that each individual trade document in the draft Bill need not and should not be defined.
Do consultees agree? If not, please give reasons.

Yes

Please expand on your answer:

I agree.

Consultation Question 8: We provisionally propose to include ship’s delivery orders and warehouse receipts in our list of trade documents,
without an express restriction to those that have been made out to order. Do consultees consider that this will cause problems? Please
explain why.

No

Please expand on your answer:

No problem should arise. How electronic trade documents are endorsed/made out is a technical matter to be resolved outside legislation. I agree with
the Commission’s approach.

Chapter 5: Possessing electronic trade documents

Consultation Question 9: We provisionally propose that bare legal rights should be excluded from the scope of our proposals for the
possession of electronic trade documents. Do consultees agree?

Yes

Please expand on your answer:

I agree.

Consultation Question 10: We provisionally propose that, in order for an electronic trade document to be capable of possession, the nature of
the document must not support concurrent control by multiple parties at one time. Do consultees agree?

Yes

Please expand on your answer:
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I agree. There is a separate issue surrounding the historic use of the three “original” bills of lading typically issued by the shipowner – any one of which
has the potential to control the goods. These would be used variously for customs, financing, and other ancillary purposes. There is no reason why a
technical solution should not be found to deal with those requirements without offending the principle indicated by the Commission that only one party
should control the electronic document.

Consultation Question 11:

Yes

Please expand on your answer:

I agree.

Consultation Question 12: We provisionally propose that, in order for an electronic trade document to be capable of possession, “the system”
on which the document is held must ensure that no more than one person can control the document at any one time. Do consultees agree?

Yes

Please expand on your answer:

I agree. See comments at 10.

Consultation Question 13: We invite consultees’ views on whether there could be a situation in which multiple parties could have equal claim
to “possession” of an electronic trade document in such a way that they would not be “one person” for the purposes of the law.

Other

Please expand on your answer:

I do not foresee such a situation.

Consultation Question 14: We provisionally propose that, in order for an electronic document to be capable of possession, transfer of the
document must transfer control of the document to the transferee, and the transferor must lose control of it as a consequence. Do consultees
agree?

Yes

Please expand on your answer:

I agree.

Consultation Question 15: We invite consultees’ views on how existing systems, or those in development, ensure that the transferor of an
electronic document can no longer control the document after it is transferred.

Please expand on your answer:

There are a variety of approaches from unmoderated blockchain to secure depositaries, all of which are technically capable of ensuring that the
transferor loses the ability to control a document post transfer. This is technical area which will likely develop over time and the Commission is right to
remain technology neutral in its approach.

Consultation Question 16: We invite consultees’ views on whether the ability to retain a copy of an electronic trade document after transfer or
other disposal of the electronic trade document could lead to problems in practice.

No

Please expand on your answer:

The ability to retain a non-transferable, non-negotiable copy presents no legal issue. There will be a technical solution to spotting the difference between
an “original” and a “copy” and that solution will likely develop and become more secure as time goes on.

Consultation Question 17: We invite consultees’ views on whether the possessibility of electronic trade documents should depend on any
other factors or criteria. If so, please explain the reasons for your additional criteria.

No

Please expand on your answer:

I agree with the Commission’s approach.

Consultation Question 18:

Yes
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Please expand on your answer:

I agree.

Consultation Question 19: We provisionally propose that there is no need to make explicit in legislation that the requirement of intention to
possess applies to electronic trade documents. Do consultees agree?

Yes

Please expand on your answer:

I agree.

Consultation Question 20: We invite consultees’ views on what circumstances there could be a debate about which of one or more parties is in
possession of an electronic trade document held on a system of the type envisaged by our proposals.

Please expand on your answer:

If the system only registers and recognizes one “possessor” then there will be no debate. There maybe a debate about who beneficially owns a legal entity
which is a possessor but that is not relevant to the Commission’s work.

Chapter 6: Using electronic trade documents

Consultation Question 21: We provisionally propose that electronic trade documents should not be subject to an explicit statutory
requirement for integrity. Do consultees agree?

Yes

Please give reasons for your answer::

I agree.

Consultation Question 22: We provisionally propose not to impose an express statutory reliability requirement. Do consultees agree? Please
give reasons.

Yes

Please give reasons for your answer: :

I agree. No carrier certifies the quality of the paper a BL is issued on or the durability of the ink in the printer. The danger of stepping into that area is that
the law ceases to be technology agnostic because it has started to set the technological parameters.

(1) When should a party be required to prove that their electronic document is reliable?:

(2) Do consultees think our proposals should include an accreditation process? If so, in what form?:

Consultation Question 23: We provisionally propose that there should be a statutory requirement that electronic trade documents must
contain the same information as would be required to be contained in a paper equivalent. Do consultees agree?

Yes

Please give reasons for your answer::

I agree. It is worth noting that when the requirements for the content of a BL under UCP were devised the ICC looked at the form and content of BLs
current in the market. To alter that status quo would have serious knock-on effects.

Consultation Question 24: We do not consider there to be a need to introduce an express statutory provision on writing in electronic trade
documents, because the law already considers electronic displays to be capable of constituting “writing”. Do consultees agree? Please give
reasons.

Yes

Please give reasons for your answer::

I agree.

Consultation Question 25: We do not consider there to be a need to introduce an express statutory provision on signing electronic trade
documents. Do consultees agree? Please give reasons.

Yes
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Please give reasons for your answer::

I agree. There is no need to supplement existing electronic signature legislation.

Consultation Question 26: We do not consider there to be a need to introduce an express statutory provision on the accessibility of
information contained in electronic documents. Do consultees agree? Please give reasons.

Yes

Please give reasons for your answer::

I agree. The Commission should avoid any provision which seeks to set a technological standard. The legislation will only succeed and gain traction
internationally among market participants if it avoids that pitfall.

Consultation Question 27: We provisionally propose that legislation should explicitly allow for indorsement of electronic documents. Do
consultees agree? Please give reasons.

Yes

Please give reasons for your answer::

I agree. Current practice and countless senior court precedents have established the effect of indorsement. The legislation has to recognise the validity of
an e-indorsement and the continuity of the legal precedent that accompanies it.

Consultation Question 28: We seek consultees’ views on whether there is any need for electronic trade documents to be capable of being
issued in sets.

We seek consultees’ views on whether there is any need for electronic trade documents to be capable of being issued in sets.:

As indicated in the response to 10 the issue of multiple originals is a historical peculiarity which technology will overcome. This is one tradition worth
leaving behind because there are far better ways to replicate the use of the second and third “originals” in a set of three BLs than by issuing exact
electronic equivalents. It would only cause problems with the uniqueness of possession and control discussed at questions 10-14

Consultation Question 29: We provisionally propose that no further provision is required in legislation to address the following in respect of
electronic trade documents:

We provisionally propose that no further provision is required in legislation to address the following in respect of electronic trade documents: (1) timing
of delivery; (2) timing of transfer; (3) rejection; and (4) amendment. Do consultees agree?:

I agree. These issues are all well covered by existing law/legislation and are not unique to trade documents.

Consultation Question 30: We seek consultees’ views on how amendment or rectification of an electronic trade document is achieved under
existing systems and those in development.

We seek consultees’ views on how amendment or rectification of an electronic trade document is achieved under existing systems and those in
development.:

It is important to identify what we mean by the terms amendment and rectification. Amendment indicates a consensual process which by its nature
requires the issuer of the document and all persons liable on it to agree the prospective amendment. Rectification implies a contentious process (in the
sense of rectification of a contract to reflect its true terms). In either case the issuer has to be at the centre of the process. I have bene involved in an
operational system for digital guarantees where the platform certifies the amendments made but ultimately it can only do so because the issuer
delegates that authority to it and e-issues the guarantee on those terms. In Bolero only the carrier can change an eBL which reflects the paper world. I see
no reason why that should change.

Consultation Question 31: We seek consultees’ views on whether the phrase “so far as practicable” should be included in clause 2(2)(c).

No, it should not be included.

If yes, please give examples where such a qualification would be required.:

I see no helpful purpose in adding the qualification and some disadvantages. Since the “anything else done in relation to the electronic document” can
only be a thing done in terms of an assertion of legal right rather than a physical or practical act, the additional words would not clear up any
potential/imagined confusion. On the other hand, by inserting such words, it could invite imaginative litigants to seek loopholes to enforceability of an
electronic bill of lading by engaging in a debate about the practicability of electronic trade documents at large.

Consultation Question 32: We seek consultees’ views on what security interests are typically taken over trade documents at the moment.

We seek consultees’ views on what security interests are typically taken over trade documents at the moment.:

The primary method securing goods covered by a trade document (as provisionally defined in the legislation) is by possessory pledge. It is increasingly 
common to see broadly drawn forms of security document in the ,market which purport to establish fixed and floating charges as well as possessory
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pledge rights over both trade documents and the goods they represent in the same security deed but practically the non-possessory security may prove
unenforceable unless the goods happen to be in the UK or its territorial waters at the time of enforcement. Such broad security instruments are
unpopular with borrowers who multi-bank because they may indiscriminately catch goods on a wider scale than intended.

Consultation Question 33: We provisionally propose that an electronic trade document should be capable of being the subject of possessory
concepts including bailment, conversion, pledges, and liens, and that this should be provided for in legislation. Do consultees?

Bailment, Conversion, Pledge, Lien, Other possessory concepts

Please give reasons for your answer::

I agree.

Consultation Question 34: We provisionally propose that existing rules and practices can accommodate the discharge, surrender or
accomplishment of electronic trade documents, and that no specific legislative provision is needed. Do consultees agree?

Yes

Please give reasons for your answer::

I agree.

Consultation Question 35: We provisionally propose that provision should be made to allow for a change of medium for trade documents
from electronic to paper, or from paper to electronic. Do consultees agree?

Yes

Please give reasons for your answer::

I agree.

Consultation Question 36: We seek consultees’ views on whether the draft Bill should contain a requirement that the issuer of a trade
document must allow the person in possession to change the document’s medium.

No

Please give reasons for your answer::

I do not see a need for such a provision. Participants will gravitate towards carriers who prove cooperative in promoting digital trade and who prove
flexible in terms of a change in medium. I the case of a technical glitch for example a switch in medium may prove unavoidable. We can trust the market
to find its position on this.

Consultation Question 37: We seek consultees’ views on whether the electronic trade documents that satisfy the requirements of our draft Bill
will also satisfy the requirements of the MLETR.

Other

To the extent that consultees consider our provisional proposals to be incompatible with the MLETR or other international approaches, please explain
this and the consequences to which it could give rise.:

My reading of the legislation is that an electronic trade document that meets the draft Bill’s requirements will be compatible with MLETR. Issuers of
electronic documents will be guided by the need to come up with a product that can be sued interchangeably. The UK technology agnostic approach will
help with this.

Consultation Question 38: We provisionally propose that the Law Commission should consider the private international law aspects of digital
assets, including electronic trade documents, as part of a separate project. Do consultees agree?

Yes, it should be a separate Law Commission project.

Please give reasons for your answer::

I agree.

Consultation Question 39: We provisionally propose that the word “issue” describes the process by which a trade document (where relevant)
becomes a document of title. Do consultees agree?

Yes

Please give reasons for your answer::

I agree.
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Consultation Question 40: We provisionally propose that the change of medium of a trade document issued before the Act comes into force
should not be permitted. Do consultees agree?

Yes

Please give reasons for your answer::

I agree.

Consultation Question 41: We provisionally propose that our proposals do not create any additional risk that documents which are not
intended to be documentary intangibles will become so by virtue of the draft Bill. Do consultees agree?

Yes

Please give reasons for your answer::

I agree.

Chapter 7: Assessing the impact of reform

Consultation Question 42: We seek consultees’ views on what, in their experience, is the average number of paper documents required in a
single trade transaction, compared to our current assumption of 40.

Please expand on your answer:

The reference is to a 2013 report. I would expect some efficiencies to have been effective since then in reducing the volume of paper, but I cannot find an
authoritative source or competing figure.

Consultation Question 43: We seek consultees' views on whether our estimate of the global total number of paper trade documents used in
container shipping is accurate.

Please expand on your answer:

See my response to 42

Consultation Question 44: We seek consultees’ views on whether the average number of documents required in a trade transaction varies
between sectors. If so, please give details.

Not Answered

Please expand on your answer:

Transactions involving food and feedstuffs invariably require additional levels of monitoring, visibility on origin and supply chain, phytosanitary analysis
and so on with diverse service providers/agencies involved in the issuance of the documents. It is also common for cargos to be split, producing
duplication of paperwork. Some oil and oil product cargos on the other hand have relatively little paperwork involved.

Consultation Question 45: We seek consultees’ views, if they are able to give an estimate, on the percentage of trade and shipping
documentation which is under the law of England and Wales.

Please expand on your answer:

I have no data for this.

Consultation Question 46: We seek consultees' views on how quickly the industry would move to electronic trade documents if these
provisional proposals came into force in 2022.

Please expand on your answer:

If the new legislation comes into force in 2020, I will anticipate a 50% take up by 2030 and an 80% take up by 2050.

Please expand on your answer:

Consultation Question 47: We seek consultees’ views on how much money, or what percentage of the cost of a transaction, do consultees
estimate could be saved per transaction by transitioning to electronic documents.

Please expand on your answer:

I have no data for this

Consultation Question 48: We seek consultees’ views on the efficiency gains of a transition to electronic trade documents. Please provide
evidence or data if possible.

426



Please expand on your answer:

I have no data for this

Consultation Question 49: We provisionally propose that electronic trade documents will reduce the risk of fraud compared to paper trade
documents. Do consultees agree?

Yes

Please expand on your answer:

I agree

Consultation Question 50: We provisionally propose that electronic trade documents will enhance the transparency of supply chains. Do
consultees agree? Please provide examples or evidence if possible.

Yes

Please expand on your answer:

I agree. The availability of electronic trade documents will embolden governments and some market participants to require levels of transparency that
are not currently achievable easily in a paper world. I have no data for this but given the trend for transparency from both government agencies and
pressure groups this seems an inevitable progression.

Consultation Question 51: We provisionally propose that there will be environmental benefits from a transition to electronic trade documents.
Do consultees agree? Please provide examples or data if possible.

Yes

Please expand on your answer:

I agree. The reduction of paper documents will naturally save paper/trees and reduce transportation costs. Against this has to be weighed the potential
environmental impact of some blockchain systems. Some are highly inefficient.

Consultation Question 52: We seek consultees' views on what impact is foreseen for ultimate end-users of goods. Please provide quantitative
evidence if possible.

Please expand on your answer:

I have no data for this, but the most obvious benefit is the cost of financing and end price relationship. If speed of document flow improves the shipment
to payment delay by just one day, then there should be a consumer benefit.

Consultation Question 53: We seek consultees’ views on if there are any potential positive impacts of our proposals that have not been
identified above.

Not Answered

Please expand on your answer:

None that I can foresee.

Consultation Question 54: We seek consultees’ views on whether it is anticipated that transition costs will be a brake on the uptake of
electronic trade documents.

No

Please expand on your answer:

There has already been substantial investment in this sector. The main brake in progress has in the past been the legal impasse described in the report I
co-authored with Stephen Tricks in 2018. , https://cdn.iccwbo.org/content/uploads/sites/3/2018/10/the-legal-status-of-e-bills-oflading-oct2018.pdf. The
passing of legislation in the UK will accelerate that investment so I don not anticipate a further brake.

Consultation Question 55: We seek consultees’ views on factors that may affect the willingness of financers of trade transactions to adopt
electronic trade documents.

Please expand on your answer:

Security will be a key factor. The ability of the market to create credible technological solutions to fraud in trade and trade finance will determine how 
successful electronic trade documents can be. Cost will be factor – the digitization of trade in general should produce cost efficiencies both in 
administration and cost of funds/interest through the acceleration of payment events. End users/customers will be expecting those efficiencies to be 
passed on to them in return for switching to the new systems. If there are no tangible financial gains, then the “sell” to market participants will become
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harder. Environmental efficiencies are an increasing factor for both financiers and other market participants however which will also influence take up.

Consultation Question 56: We seek consultees' views on the average energy consumption per transaction for proposed electronic trade
document platforms.

Please expand on your answer:

I have no data for this.

Consultation Question 57: We seek consultees’ views on how the energy consumption of DLT can be minimised.

Please expand on your answer:

I have no data for this.

Consultation Question 58: We seek consultees’ views on whether there are any other potential negative impacts of our proposals that have
not been identified above.

No

Please expand on your answer:

None that I can identify.
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About you

What is your name?

Name:

What is the name of your organisation?

Enter the name of your organisation:

Sullivan & Worcester LLP

Are you responding to this consultation in a personal capacity or on behalf of your organisation?

Response on behalf of organisation

If other, please state::

What is your email address?

Email:

What is your telephone number?

Telephone number:

If you want the information that you provide in response to this consultation to be treated as confidential, please explain to us why you regard
the information as confidential. As explained in our privacy notice, we will take full account of your explanation but cannot give an assurance
that confidentiality can be maintained in all circumstances.

If you want the information that you provide in response to this consultation to be treated as confidential, please explain to us why you regard the
information as confidential. As explained in our privacy notice, we will take full account of your explanation but cannot give an assurance that
confidentiality can be maintained in all circumstances. :

Chapter 2: The nature of the problem

Consultation Question 1: We invite consultees’ views on the advantages and disadvantages associated with using private contractual
frameworks to facilitate the use of electronic trade documents, compared with using electronic documents recognised in law as being
equivalent to paper documents.

Please share your views below::

We think there is certainly a need to have electronic trade and transportation documents, recognised in law as equivalent to paper documents.

Here, the law is catching up with what is happening in the real world of trade where parties are already creating electronic systems and platforms to deal
with e-trade document. At the moment, English law can only provide contractual protection based, principally, on common law. We recognise that the
virtual environment may also need other enabling or protective legislation which is outside the remit of this consultation and draft Bill (“Bill”). We
commend the Law Commission for focussing in this Bill on the issue of possession to enable recognition of electronic trade documents in English law.

We suggest the Bill should include a definition of “system” to show this as an IT/web/ electronic platform involving data and holding documents, as the
usual meaning of ‘system’ would not necessarily catch this. We have been working with the ICC on draft uniform rules for digital trade transactions which
include a definition. If you would like to discuss this further, please contact us.

Chapter 3: The law and practice of trade documents

Consultation Question 2:

Other

Please expand on your answer:
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This list is a mixture of documents of title and documents used to facilitate trade. If the intention is that this Bill should facilitate the use of electronic
trade document whether goods move by sea, air, rail or road, then this should over all documents for transportation or trade using these means.

We propose that you expand the list in the Bill to include:
(i) air waybills
(ii) sea waybills
(iii) mate’s receipts
(iv) freight forwarder’s certificate of receipt (FCRs).

We are aware that other licences or notices may form part of the overall trade and transportation documentation. If the intention is to list everything
here, then further market and legal research may be needed to make sure that everything is within the legislation.

Consultation Question 3: We provisionally propose that sea waybills and air waybills need not and should not be included. Do consultees
agree?

No

Please expand on your answer:

No, we do not agree. See Q2 response

Consultation Question 4: We provisionally propose that bearer bonds and other documents of title including banker's drafts, certificates of
deposit payable to bearer, bearer scrip certificates exchangeable for shares, mate's receipts, traveller's cheques, and dividend warrants need
not and should not be included. Do consultees agree?

Other

Please expand on your answer:

We agree in relation to some documents. See Q2 Response and include mate’s receipts.

We agree that bearer bonds and anything to the ‘order of’ is not intended to be included.

Consultation Question 5: We provisionally propose that the Secretary of State should have the power to add, remove, or amend an entry in
the list of documents described in Consultation Question 1 by regulations made by statutory instrument. Do consultees agree?

Other

Please expand on your answer:

We agree there should be power to add, but not power to remove without Parliamentary involvement as we need certainty in English law for
international trade. We would hope that through this consultation and responses, the Law Commission can identify the right documents for trade and
transportation which should be within this regime.

Were there to be an overhaul of the Bills of Exchange Act 1882, or a new way of doing international business, Parliamentary time could be given to this.
Or, there should be some safeguards built in so that a Secretary of State cannot just remove items from the list without additional checks and balances
through a relevant Parliamentary body and consultation with industry and trade bodies.

Consultation Question 6: We provisionally propose that the group of documents covered by our proposed reforms should be referred to as
"trade documents" in the draft Bill. Do consultees agree? If not, what alternative label would consultees propose, and why?

Other

Please expand on your answer:

Here we have a variety of documents listed some of which are trade documents, some of which are transportation documents, some insurance
documents and others relate to payment. The label “trade documents” is a slight misnomer.

We suggest – “Documents” means documents used for trade and transportation of goods as defined in the Bill. Alternatively, "Trade and Transportation
Documents" could be used.
At the moment, the list of documents looks as if it is exhaustive, so only those specifically listed have the protection of the statute. Is this correct? If so,
should there be a procedure to request additional documents be added to the list to assist with the supply chain?

Consultation Question 7: We provisionally propose that each individual trade document in the draft Bill need not and should not be defined.
Do consultees agree? If not, please give reasons.

Yes

Please expand on your answer:

Agree.
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Consultation Question 8: We provisionally propose to include ship’s delivery orders and warehouse receipts in our list of trade documents,
without an express restriction to those that have been made out to order. Do consultees consider that this will cause problems? Please
explain why.

Other

Please expand on your answer:

We find the question a little misleading, so we have taken it to mean should there be permitted into the list, warehouse receipts etc which are made out
‘to order’.

We assume that as the Bill proposes to exclude bearer bonds which would be ‘to order’, the Bill should also exclude other documents which are ‘to order’.

Two issues are relevant: (i) this Bill is not intended to provide a way of creating banknotes, (ii) there could be issues of control and transfer trying to
evidence who is the ‘holder’ of a document, made out ‘to order’.
Fraud or mistaken transfer could then be more tricky to monitor and deal with within an electronic system.

Chapter 5: Possessing electronic trade documents

Consultation Question 9: We provisionally propose that bare legal rights should be excluded from the scope of our proposals for the
possession of electronic trade documents. Do consultees agree?

Yes

Please expand on your answer:

Agree.

Consultation Question 10: We provisionally propose that, in order for an electronic trade document to be capable of possession, the nature of
the document must not support concurrent control by multiple parties at one time. Do consultees agree?

Other

Please expand on your answer:

While this seems sensible, in an electronic system/ platform there are a few things to consider.

i) The system administrator will have to have some access in case of mistaken transfers or IT issues, but the control or access by that party should not
constitute control for the purposes of the definition of “possession” in the Bill, so we propose you carve this out of either the relevant definition of
possession or control.

ii) This is fine at the level of holder/owner to a transferee as holder or owner but it does not take into account any secured creditor, either for itself or on a
further level, a security agent or security trustee for a number of secured parties and itself. Where the document is part of a security or collateral
arrangement the secured party could have a desire or right to hold or have control of the document depending on the terms of the security document
and security power of attorney common in English law security documents.

Consultation Question 11:

Other

Please expand on your answer:

Perhaps this could be expanded to avoid disputes on the definition of the term ‘use’. While this term is more modern drafting and plain English, it does
not sit squarely with the legal terms of art in the trade and transportation sector.

So, could the Bill clarify what “use” means or includes, hold, transfer, use as collateral or provide as a security for (as there may not be a ‘transfer’ element
to creating a charge for example). Could the Law Commission review this definition in light of responses.

Consultation Question 12: We provisionally propose that, in order for an electronic trade document to be capable of possession, “the system”
on which the document is held must ensure that no more than one person can control the document at any one time. Do consultees agree?

Other

Please expand on your answer:

We do not think this is the whole story and there has to be a distinction made in the Bill between “control” and “access”. 
 
Access may be needed by a number of parties e.g. system administrator, both transferor and transferee and other parties to read the document, to check 
its terms before and after a transfer. 
Other officials may also need sight of it even if they are not the holder or owner. This, we understand, could be done by provision of a public key, in some
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systems. 
 
Control, yes, should be exclusive, subject to our comments at Q11 Response on taking security. These comments would also relate to the trustee/
beneficiary situation.

Consultation Question 13: We invite consultees’ views on whether there could be a situation in which multiple parties could have equal claim
to “possession” of an electronic trade document in such a way that they would not be “one person” for the purposes of the law.

Yes

Please expand on your answer:

Yes this is possible, where there could be security granted or the document is provided by way of collateral or there is a trust. See Q11 and Q12
Responses.

In the case of promissory notes or bills of exchange, there could be rights all along the chain which originate in the first document issued.

Consultation Question 14: We provisionally propose that, in order for an electronic document to be capable of possession, transfer of the
document must transfer control of the document to the transferee, and the transferor must lose control of it as a consequence. Do consultees
agree?

Other

Please expand on your answer:

We generally agree with this but we would like clarification on how this is envisaged in reality.

For example, is there an interim step, (i) the transferor has to send an instruction to transfer and then (ii) the transferee has to do something to accept
the document and on that acceptance the transfer occurs which may be needed to fix the time of acceptance. We are thinking either a tick box/ click on
the system, rather than just a send or indorsement instruction from the transferor. This could be relevant for erroneous instructions or mistakes in the
system.
Could the Law Commission consider this in relation to the Bill and how systems operate in practice.

Consultation Question 15: We invite consultees’ views on how existing systems, or those in development, ensure that the transferor of an
electronic document can no longer control the document after it is transferred.

Please expand on your answer:

In relation to cryptoassets, we understand that every time a digital document is transferred a new set of keys is issued, which, could mean there is
effectively a new cryptoasset and the old one is destroyed, however it is still meant to be binding on the issuer.
We would be interested in some clarification on the point and whether the Law Commission is expecting that the control element would mean that new
keys or a new password were issued and until that were done, there was not adequate ‘control’. If that were so, then the possession would not have
passed until control was achieved. Clearly, it would be helpful to have systems input at this stage.

We are also concerned that if there is a mistaken transfer to the wrong transferee, either as an IT glitch or with fraudulent intent or ineptitude, would that
mean the new transferee holder gained all the rights under the document and control without any party being able to rectify the mistake or remove
control from that party. It seems what we are talking about is ‘rightful possession’ and control in the hands of the correct or lawful holder.
Perhaps some clarification is needed in this area.

Consultation Question 16: We invite consultees’ views on whether the ability to retain a copy of an electronic trade document after transfer or
other disposal of the electronic trade document could lead to problems in practice.

Other

Please expand on your answer:

Retaining a copy or printing a copy could raise questions about which is the original issued document.

Clearly, various parties may need to read it (see response above) but the document could be needed as part of the audit trail.
If it is needed as a copy, could it only be printable or saveable with an electronic COPY watermark on it?
Or, is there a reference number for the original so that a copy is clearly a copy/print copy.

We think the Bill has to be open to the need for parties to comply with audit trail requirements on them and transparency while still allowing for
contractual confidentiality between parties.

Consultation Question 17: We invite consultees’ views on whether the possessibility of electronic trade documents should depend on any
other factors or criteria. If so, please explain the reasons for your additional criteria.

Not Answered

Please expand on your answer:
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Consultation Question 18:

Other

Please expand on your answer:

We agree, but we think this should involve some action by the transferee e.g. verifying that they are the intended or named transferee and doing
something on the system to accept or progress to that time and date of transfer. (see Q 14 and Q15 Responses)

Consultation Question 19: We provisionally propose that there is no need to make explicit in legislation that the requirement of intention to
possess applies to electronic trade documents. Do consultees agree?

Other

Please expand on your answer:

We do not think this element of ‘intention to possess’ should be removed from the law.

What we would anticipate is something in the Bill as to how that intention can be demonstrated in the system in relation to electronic trade documents.

For example, Party A plans to indorse electronically to Party B. If Party B ‘intends to possess’ it can demonstrate this by a tick or acceptance or doing
something active within the system. Perhaps we need a definition to be included of ‘intention to possess’ within a system. (see Q14 Response)

Consultation Question 20: We invite consultees’ views on what circumstances there could be a debate about which of one or more parties is in
possession of an electronic trade document held on a system of the type envisaged by our proposals.

Please expand on your answer:

To us, this relates to the question of security interests: the owner or holder v the secured creditor, or the security trustee or security agent for the secured
creditors. See Q11-13 Responses

Chapter 6: Using electronic trade documents

Consultation Question 21: We provisionally propose that electronic trade documents should not be subject to an explicit statutory
requirement for integrity. Do consultees agree?

Not Answered

Please give reasons for your answer::

Consultation Question 22: We provisionally propose not to impose an express statutory reliability requirement. Do consultees agree? Please
give reasons.

Other

Please give reasons for your answer: :

We agree with the approach that this Bill is a quick fix to give statutory recognition to electronic trade documents. At this stage we would expect the law
to be workable but not necessarily change the position from that relating to paper.

(1) When should a party be required to prove that their electronic document is reliable?:

(2) Do consultees think our proposals should include an accreditation process? If so, in what form?:

Consultation Question 23: We provisionally propose that there should be a statutory requirement that electronic trade documents must
contain the same information as would be required to be contained in a paper equivalent. Do consultees agree?

Yes

Please give reasons for your answer::

Agree

Consultation Question 24: We do not consider there to be a need to introduce an express statutory provision on writing in electronic trade
documents, because the law already considers electronic displays to be capable of constituting “writing”. Do consultees agree? Please give
reasons.

Yes

Please give reasons for your answer::
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Agree

Consultation Question 25: We do not consider there to be a need to introduce an express statutory provision on signing electronic trade
documents. Do consultees agree? Please give reasons.

Yes

Please give reasons for your answer::

Agree

Consultation Question 26: We do not consider there to be a need to introduce an express statutory provision on the accessibility of
information contained in electronic documents. Do consultees agree? Please give reasons.

Yes

Please give reasons for your answer::

Agree

Consultation Question 27: We provisionally propose that legislation should explicitly allow for indorsement of electronic documents. Do
consultees agree? Please give reasons.

Yes

Please give reasons for your answer::

Agree.
The Bill should align with the position in English law for paper documents in this sector.

We would not expect the Bill to add new indorsement requirements where none currently exist. That said, if new instruments are created or recognised
by new legislation which require indorsement after the Bill comes into force, then the Bill should be able to cover these, and recognise them as electronic
trade documents.

Could the Law Commission review the definition of “trade documents” and consider whether to include a general provision, “ any other document used
for trade or transportation, which require indorsement to effect transfer between parties”. Please also see our Q19 Response.

Consultation Question 28: We seek consultees’ views on whether there is any need for electronic trade documents to be capable of being
issued in sets.

We seek consultees’ views on whether there is any need for electronic trade documents to be capable of being issued in sets.:

Consultation Question 29: We provisionally propose that no further provision is required in legislation to address the following in respect of
electronic trade documents:

We provisionally propose that no further provision is required in legislation to address the following in respect of electronic trade documents: (1) timing
of delivery; (2) timing of transfer; (3) rejection; and (4) amendment. Do consultees agree?:

Agree. See comment on amendment at Q 30 Response

Consultation Question 30: We seek consultees’ views on how amendment or rectification of an electronic trade document is achieved under
existing systems and those in development.

We seek consultees’ views on how amendment or rectification of an electronic trade document is achieved under existing systems and those in
development.:

It is not the holder, but the issuer which would be in a position to make amendment to most of these documents.

It depends on the nature of the document in question at to how and which parties would be involved in an amendment. However, the ability to make an
amendment, we think, is not necessarily a criteria for being a transferee. It is the original issuer and possibly the holder at the time which would amend,
all, of course, subject to any contractual undertakings not to amend and any similar provisions in any security document granted over such document
and rights arising from it.

Consultation Question 31: We seek consultees’ views on whether the phrase “so far as practicable” should be included in clause 2(2)(c).

Other

If yes, please give examples where such a qualification would be required.:

Do we need this provision? We are not clear what this is trying to catch? 
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While it is a catch-all, enabling provision, would this vague language cause uncertainty, e.g. could it extend to granting security over the trade document? 
 
We would be interested to see how far the Law Commission thinks this provision should extend.

Consultation Question 32: We seek consultees’ views on what security interests are typically taken over trade documents at the moment.

We seek consultees’ views on what security interests are typically taken over trade documents at the moment.:

Whilst a range of security devices could be used over the documents and, where relevant, the proceeds of the documents listed, we typically find that the
following are the most common:

i) pledge over a document, and
ii) assignment by way of security of any payment obligation.

They could, of course, also be subject to fixed and floating charges as part of a debenture under English law.

It is also key to remember that many security documents contain a security Power of Attorney in favour of the secured creditor, allowing the secured
creditor to take any action to perfect the security. In an electronic environment, this could mean becoming the person in control, even before any
enforcement action is needed. In this case, there would need to be some way to remove control of the security provider (i.e. the holder or owner), without
that person actively doing anything. This takes us back to the question of timing of a ‘transfer or disposal’ but more importantly, the timing on changing
the ‘control’ over the electronic trade document.

We understand that the Law Commission is really dealing with possession in this Bill, however, possession is also key in relation to a pledge and
sometimes in relation to a trust.
We think this is worth considering the status of a secured creditor in this environment, both from the practical and legal angles to make sure its legal
rights as such will not be scuppered by any new definitions in the Bill, or by the operation of IT systems.

Consultation Question 33: We provisionally propose that an electronic trade document should be capable of being the subject of possessory
concepts including bailment, conversion, pledges, and liens, and that this should be provided for in legislation. Do consultees?

Bailment, Conversion, Pledge, Lien, Other possessory concepts

Please give reasons for your answer::

There should be nothing to prevent or restrict these devices within the law, so we assume the Bill will include a clarificatory statement. However, is this
statement proposing that these concepts are also dealt with in a virtual environment?

Again, on the question of security, could the document be noted on the system as being subject to a pledge by having it ‘transferred’ to a security trustee?

For this we assume the security document would be outside the system but that the effect of it, the required transfer, is done within the system and a
security trustee, security agent or secured party would be noted as the holder. We would be interested to hear your views on how far the Bill should
cover these issues.

Consultation Question 34: We provisionally propose that existing rules and practices can accommodate the discharge, surrender or
accomplishment of electronic trade documents, and that no specific legislative provision is needed. Do consultees agree?

Other

Please give reasons for your answer::

On the whole, we agree.

Some thought though should be given

(i) in relation to each document to be covered by the Bill as they do not all act in the same way (eg. warehouse receipts are often cancelled and reissued ),
and

(ii) any IT systems which cancel and reissue documents on a transfer with new keys and access codes issued.

Consultation Question 35: We provisionally propose that provision should be made to allow for a change of medium for trade documents
from electronic to paper, or from paper to electronic. Do consultees agree?

Yes

Please give reasons for your answer::

Agree. 
 
It does raise the issue of which document is the original or if one is a duplicate of the other and how the international trade market will deal with this. 
However, this issue and concerns in relation to fraud, should not prevent the change in English law to permit and recognise electronic forms of these
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documents. 
 
We urge the Law Commission not to become bogged down with issues in relation to fraud in this legislation, as that should be dealt with in other statutes.

Consultation Question 36: We seek consultees’ views on whether the draft Bill should contain a requirement that the issuer of a trade
document must allow the person in possession to change the document’s medium.

Other

Please give reasons for your answer::

The whole tenet of this Bill and the reform is intended to facilitate international trade and the use of trade and transportation documentation across
borders and across continents.

Paper documentation will continue to work, so the main issue we can see is in the time it takes for local jurisdiction port or customs officials to have
access to electronic platforms, or if a cargo ship using e-trade documents is expected at one port which is set up to use an electronic system, but is forced
to re-route, (eg. the recent Suez canal crisis or due to severe weather) and the other port or officials do not have the means to work with electronic trade
documents or will only accept paper documents. In this scenario, yes, the holder will need to be in a position to act quickly to change the medium to
paper without delay for further consent. So, this could be either built into the contractual provisions, or given a provision in the Bill.

From an issuer’s point of view, however, we anticipate an issuer would want to be informed asap of this change to keep track of any outstanding
obligations. This could be a contractual provision, however, we would expect something on the system to be added to note that the e-trade document
has been removed from the virtual environment. This way, an issuer could be notified by the system independently of the holder, that the e-trade
document had been reconstituted in paper form.

This may be something for the Law Commission to consider with system providers on how they currently work.

Consultation Question 37: We seek consultees’ views on whether the electronic trade documents that satisfy the requirements of our draft Bill
will also satisfy the requirements of the MLETR.

Not Answered

To the extent that consultees consider our provisional proposals to be incompatible with the MLETR or other international approaches, please explain
this and the consequences to which it could give rise.:

As long as the effect of the Bill meets a recognised international standard this should be sufficient.

Consultation Question 38: We provisionally propose that the Law Commission should consider the private international law aspects of digital
assets, including electronic trade documents, as part of a separate project. Do consultees agree?

Yes, it should be a separate Law Commission project.

Please give reasons for your answer::

Agree

Consultation Question 39: We provisionally propose that the word “issue” describes the process by which a trade document (where relevant)
becomes a document of title. Do consultees agree?

Other

Please give reasons for your answer::

This concept does not work for all the documents listed, as they are not all documents of title: some are a means to access goods and some are in
support of goods.

“Issue” could be when the document comes into being, when it is executed by the issuer delivered to the first holder, which could be in paper or
electronically. There could be a different relevant date for when it enters the system.

Consultation Question 40: We provisionally propose that the change of medium of a trade document issued before the Act comes into force
should not be permitted. Do consultees agree?

Yes

Please give reasons for your answer::

Agree. 
 
Yes, there does need to be a provision allowing for a change of medium. 
 
We accept that this has to have a start date and it can be from the date of enforcement of the Act so there is some certainty that after date [x] both paper
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and electronic forms of the document will have protection and recognition in English law.

Consultation Question 41: We provisionally propose that our proposals do not create any additional risk that documents which are not
intended to be documentary intangibles will become so by virtue of the draft Bill. Do consultees agree?

Yes

Please give reasons for your answer::

Agree.

This is why it is crucial to have as full a list of documents as possible in the Bill, so this is clear and reliable for international business.

Chapter 7: Assessing the impact of reform

Consultation Question 42: We seek consultees’ views on what, in their experience, is the average number of paper documents required in a
single trade transaction, compared to our current assumption of 40.

Please expand on your answer:

Consultation Question 43: We seek consultees' views on whether our estimate of the global total number of paper trade documents used in
container shipping is accurate.

Please expand on your answer:

Consultation Question 44: We seek consultees’ views on whether the average number of documents required in a trade transaction varies
between sectors. If so, please give details.

Not Answered

Please expand on your answer:

Consultation Question 45: We seek consultees’ views, if they are able to give an estimate, on the percentage of trade and shipping
documentation which is under the law of England and Wales.

Please expand on your answer:

Consultation Question 46: We seek consultees' views on how quickly the industry would move to electronic trade documents if these
provisional proposals came into force in 2022.

Please expand on your answer:

Please expand on your answer:

Consultation Question 47: We seek consultees’ views on how much money, or what percentage of the cost of a transaction, do consultees
estimate could be saved per transaction by transitioning to electronic documents.

Please expand on your answer:

Consultation Question 48: We seek consultees’ views on the efficiency gains of a transition to electronic trade documents. Please provide
evidence or data if possible.

Please expand on your answer:

Consultation Question 49: We provisionally propose that electronic trade documents will reduce the risk of fraud compared to paper trade
documents. Do consultees agree?

Not Answered

Please expand on your answer:

Consultation Question 50: We provisionally propose that electronic trade documents will enhance the transparency of supply chains. Do
consultees agree? Please provide examples or evidence if possible.

Not Answered

Please expand on your answer:

Consultation Question 51: We provisionally propose that there will be environmental benefits from a transition to electronic trade documents.
Do consultees agree? Please provide examples or data if possible.
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Not Answered

Please expand on your answer:

Consultation Question 52: We seek consultees' views on what impact is foreseen for ultimate end-users of goods. Please provide quantitative
evidence if possible.

Please expand on your answer:

Consultation Question 53: We seek consultees’ views on if there are any potential positive impacts of our proposals that have not been
identified above.

Not Answered

Please expand on your answer:

Consultation Question 54: We seek consultees’ views on whether it is anticipated that transition costs will be a brake on the uptake of
electronic trade documents.

Not Answered

Please expand on your answer:

Consultation Question 55: We seek consultees’ views on factors that may affect the willingness of financers of trade transactions to adopt
electronic trade documents.

Please expand on your answer:

Consultation Question 56: We seek consultees' views on the average energy consumption per transaction for proposed electronic trade
document platforms.

Please expand on your answer:

Consultation Question 57: We seek consultees’ views on how the energy consumption of DLT can be minimised.

Please expand on your answer:

Consultation Question 58: We seek consultees’ views on whether there are any other potential negative impacts of our proposals that have
not been identified above.

Not Answered

Please expand on your answer:
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On our journey to implement eBL together with our customers, the most common feedbacks from 

customers are related to the playbooks provided by private eBL service providers, first these tend to be 

lengthy, second there is a lack of certainty and preceding cases in court, making the agreement to such 

playbooks a time consuming and an apparent riskier process. We also believe that if rulebooks are extinct 

this will propel adoption as it is one less document to be signed among the Parties.  

 

Yes, we do agree.  
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Yes, we do agree, they are not title documents.  

 

 

No comments.  

 

No comments.  

 

No comments.  
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Yes, we do agree.  

 

No, we don’t see as a problem.  

 

No comments.  

 

Yes, we agree. Only the bearer of the electronic trade document should have the title and rights for the 

cargo. 
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Yes, we do agree.  

 

Yes, we do agree, but person should also include Party (company), which may have several employees.  

 

 

Maybe due to technical issues in the system, the backend people responsible for the system may need 

to “manipulate” the electronic trade document in order to solve the technical issue, would this situation 

be considered as multiple party having possibility to claim possession? 
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Yes, we do agree.  

 

From the two systems we use, eSS and Bolero, after an electronic document is transferred, the transferor 

no longer has control of the document. Though these systems don’t use distributed ledger technology, 

they ensure the unicity of the electronic document.   

 

 

Provided that the document is market as “copy”, we haven`t seen any kind of problem or dispute related 

to ability to retain copy of an electronic trade document. It is important to bear a copy for record purposes. 
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No comments.  

 

Yes, however should be considered the fact that system admin (backend) may need to acquire control in 

order to solve technical issues? It is worth mentioning that we never had such scenarios, but they may be 

possible.  

 

 

Maybe having provision like this can solve the fact that system admin (backend) may need to acquire 

control in order to solve technical issues 
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Technical issues in the system or network or transfers between different systems 

 

 

Yes, we do agree.  

 

Yes, we do agree. It is worth mentioning that there should be ways for the users to check the 

authenticity and the data of the electronic document.  
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Yes, we do agree.  

 

Yes, we do agree.  

 

Yes, we do agree.  

 

Yes, we do agree.  
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Yes, we do agree. Currently, available system allow Parties to endorse the electronic document when 

transferring to another Party.  

 

We do not see why a unique electronic trade document would need to be issued in sets, one original is 

sufficient and current system adopts this approach. Furthermore, user shall retain copies once the 

originals were transferred. 

 

 

Yes, we agree. Amendment should also include the split of electronic documents. E.g.: 1 electronic 

document of 100 tons can become 2 electronic documents of 50 tons. 
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Yes, currently we can request amendment of electronic documents. The system will engage the Parties 

into an approval workflow. Once all Parties (Shipper, Charterer, Carrier, etc) accept the amendment is 

complete. The amendment / split in electronic fashion is one the best feature available nowadays. It 

drastically improves the turnover of the process. 

 

 

No comments. 

 

No comments. 

 

No comments. 
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Yes, we do agree. 

 

Yes, we do agree. It is common nowadays that we may convert electronic to paper and vice versa. 

Subject to Parties approval.  

 

Following question 35, the bearer of the electronic document can request the issuer to change its 

medium. It will always be subject to issuer`s approval. Not sure if a provision in the draft Bill is 

necessary. 
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No comments.  

 

Yes, we do agree.  

 

Yes, we do agree.  
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Is it possible to clarify? Does this mean that if convert to paper before the Act comes valid this paper 

document is not valid? Once on paper, it is just like a standard Bill of Lading. 

 

Yes, we do agree.  

 

Yes, 40 is reasonable. It will depend on how many split bills of lading we have. 40 is a reasonable 

number. (bulk) 

 

No Comments.  
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Yes, it may vary between mode of transport, markets sold to, specific Buyer requirements (split 

documents for example), etc. 

 

 

>80% 

 

We believe if it came into force there is a great chance that by 2030 the industry would be electronic in 

its majority. Currently, around 20 percent of our Iron Ore trade is performed electronically. 

 

Mainly the gains would be related towards team productivity, working capital and cost reduction (less 

paper and courier). If we have 100% electronic documents process we estimate that we could 

gain/anticipate/save USD 10 million per year in our business.  
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- Productivity gain 

o teams can execute task faster 

o data centralization and workflow-based process (optimization) 

o more auditable processes 

o less paperwork to manage and manually sign 

- Capital gains /avoid of capital loss 

o Mitigates risk of missing docs (courier and handling) 

o Working capital gain, electronic documents move faster – payments are faster 

o Potential reduction to exposure of LOI – electronic documents may not end with the use 

of LOI but it can certainly reduce it. 

 

Yes, we do agree. Paper documents are very prone to fraud, not that electronic is free, but we believe it 

drastically reduces the risk.  

 

Yes, we do agree. We already have business cases where we use platforms that provide visibility when 

Customer issues Letter of Credit to us and they can also see when the electronic documents were 

negotiated by our Company. This would take several calls and emails just to get an update.  
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Yes, we do agree. Less paper printed, less weight on a plane, potentially reducing plane trips. 

 

It is hard to predict that is going to happen. Will depend if the players within the supply chain will 

transfer the benefits. Benefits can be, faster supply chain (just in time product), better prices (due to 

cost optimization), etc. 

 

No comments.  

 

We don’t see transition costs being an impact. There is already a significant demand today. It will only 

increase with a legal background and more competition between the platforms. 
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Finances will observe the demand. If more people ask to digitize and apply electronic documents they 

will embrace faster. We have seen some resistance today from few banks because they must invest 

money and time into a process that is still not widely adopted. We see that banks that embrace this 

initiative first may benefit from this experience in the future.  

 

 

We don’t have this data, but we believe is already a dedicated and utilized capacity. 

 

No comments.  

 

No comments 
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Response ID ANON-MM96-R4Q4-M

Submitted to Law Commission consultation on electronic trade documents
Submitted on 2021-07-29 13:09:16

About you

What is your name?

Name:

What is the name of your organisation?

Enter the name of your organisation:

Vitol Services Ltd

Are you responding to this consultation in a personal capacity or on behalf of your organisation?

Response on behalf of organisation

If other, please state::

What is your email address?

Email:

What is your telephone number?

Telephone number:

If you want the information that you provide in response to this consultation to be treated as confidential, please explain to us why you regard
the information as confidential. As explained in our privacy notice, we will take full account of your explanation but cannot give an assurance
that confidentiality can be maintained in all circumstances.

If you want the information that you provide in response to this consultation to be treated as confidential, please explain to us why you regard the
information as confidential. As explained in our privacy notice, we will take full account of your explanation but cannot give an assurance that
confidentiality can be maintained in all circumstances. :

Chapter 2: The nature of the problem

Consultation Question 1: We invite consultees’ views on the advantages and disadvantages associated with using private contractual
frameworks to facilitate the use of electronic trade documents, compared with using electronic documents recognised in law as being
equivalent to paper documents.

Please share your views below::

Chapter 3: The law and practice of trade documents

Consultation Question 2:

Yes

Please expand on your answer:

Consultation Question 3: We provisionally propose that sea waybills and air waybills need not and should not be included. Do consultees
agree?

Yes

Please expand on your answer:

Consultation Question 4: We provisionally propose that bearer bonds and other documents of title including banker's drafts, certificates of
deposit payable to bearer, bearer scrip certificates exchangeable for shares, mate's receipts, traveller's cheques, and dividend warrants need
not and should not be included. Do consultees agree?
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Yes

Please expand on your answer:

Consultation Question 5: We provisionally propose that the Secretary of State should have the power to add, remove, or amend an entry in
the list of documents described in Consultation Question 1 by regulations made by statutory instrument. Do consultees agree?

Not Answered

Please expand on your answer:

Consultation Question 6: We provisionally propose that the group of documents covered by our proposed reforms should be referred to as
"trade documents" in the draft Bill. Do consultees agree? If not, what alternative label would consultees propose, and why?

Yes

Please expand on your answer:

Consultation Question 7: We provisionally propose that each individual trade document in the draft Bill need not and should not be defined.
Do consultees agree? If not, please give reasons.

Yes

Please expand on your answer:

Consultation Question 8: We provisionally propose to include ship’s delivery orders and warehouse receipts in our list of trade documents,
without an express restriction to those that have been made out to order. Do consultees consider that this will cause problems? Please
explain why.

No

Please expand on your answer:

Chapter 5: Possessing electronic trade documents

Consultation Question 9: We provisionally propose that bare legal rights should be excluded from the scope of our proposals for the
possession of electronic trade documents. Do consultees agree?

Not Answered

Please expand on your answer:

Consultation Question 10: We provisionally propose that, in order for an electronic trade document to be capable of possession, the nature of
the document must not support concurrent control by multiple parties at one time. Do consultees agree?

Not Answered

Please expand on your answer:

Consultation Question 11:

Not Answered

Please expand on your answer:

Consultation Question 12: We provisionally propose that, in order for an electronic trade document to be capable of possession, “the system”
on which the document is held must ensure that no more than one person can control the document at any one time. Do consultees agree?

Not Answered

Please expand on your answer:

Consultation Question 13: We invite consultees’ views on whether there could be a situation in which multiple parties could have equal claim
to “possession” of an electronic trade document in such a way that they would not be “one person” for the purposes of the law.

Not Answered

Please expand on your answer:

Consultation Question 14: We provisionally propose that, in order for an electronic document to be capable of possession, transfer of the 
document must transfer control of the document to the transferee, and the transferor must lose control of it as a consequence. Do consultees

458



agree?

Not Answered

Please expand on your answer:

Consultation Question 15: We invite consultees’ views on how existing systems, or those in development, ensure that the transferor of an
electronic document can no longer control the document after it is transferred.

Please expand on your answer:

Consultation Question 16: We invite consultees’ views on whether the ability to retain a copy of an electronic trade document after transfer or
other disposal of the electronic trade document could lead to problems in practice.

Not Answered

Please expand on your answer:

Consultation Question 17: We invite consultees’ views on whether the possessibility of electronic trade documents should depend on any
other factors or criteria. If so, please explain the reasons for your additional criteria.

Not Answered

Please expand on your answer:

Consultation Question 18:

Not Answered

Please expand on your answer:

Consultation Question 19: We provisionally propose that there is no need to make explicit in legislation that the requirement of intention to
possess applies to electronic trade documents. Do consultees agree?

Yes

Please expand on your answer:

Consultation Question 20: We invite consultees’ views on what circumstances there could be a debate about which of one or more parties is in
possession of an electronic trade document held on a system of the type envisaged by our proposals.

Please expand on your answer:

Chapter 6: Using electronic trade documents

Consultation Question 21: We provisionally propose that electronic trade documents should not be subject to an explicit statutory
requirement for integrity. Do consultees agree?

Yes

Please give reasons for your answer::

Consultation Question 22: We provisionally propose not to impose an express statutory reliability requirement. Do consultees agree? Please
give reasons.

Yes

Please give reasons for your answer: :

(1) When should a party be required to prove that their electronic document is reliable?:

(2) Do consultees think our proposals should include an accreditation process? If so, in what form?:

Consultation Question 23: We provisionally propose that there should be a statutory requirement that electronic trade documents must
contain the same information as would be required to be contained in a paper equivalent. Do consultees agree?

Not Answered

Please give reasons for your answer::
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Consultation Question 24: We do not consider there to be a need to introduce an express statutory provision on writing in electronic trade
documents, because the law already considers electronic displays to be capable of constituting “writing”. Do consultees agree? Please give
reasons.

Yes

Please give reasons for your answer::

Consultation Question 25: We do not consider there to be a need to introduce an express statutory provision on signing electronic trade
documents. Do consultees agree? Please give reasons.

Not Answered

Please give reasons for your answer::

Consultation Question 26: We do not consider there to be a need to introduce an express statutory provision on the accessibility of
information contained in electronic documents. Do consultees agree? Please give reasons.

Not Answered

Please give reasons for your answer::

Consultation Question 27: We provisionally propose that legislation should explicitly allow for indorsement of electronic documents. Do
consultees agree? Please give reasons.

Not Answered

Please give reasons for your answer::

Consultation Question 28: We seek consultees’ views on whether there is any need for electronic trade documents to be capable of being
issued in sets.

We seek consultees’ views on whether there is any need for electronic trade documents to be capable of being issued in sets.:

Consultation Question 29: We provisionally propose that no further provision is required in legislation to address the following in respect of
electronic trade documents:

We provisionally propose that no further provision is required in legislation to address the following in respect of electronic trade documents: (1) timing
of delivery; (2) timing of transfer; (3) rejection; and (4) amendment. Do consultees agree?:

Consultation Question 30: We seek consultees’ views on how amendment or rectification of an electronic trade document is achieved under
existing systems and those in development.

We seek consultees’ views on how amendment or rectification of an electronic trade document is achieved under existing systems and those in
development.:

Consultation Question 31: We seek consultees’ views on whether the phrase “so far as practicable” should be included in clause 2(2)(c).

Not Answered

If yes, please give examples where such a qualification would be required.:

Consultation Question 32: We seek consultees’ views on what security interests are typically taken over trade documents at the moment.

We seek consultees’ views on what security interests are typically taken over trade documents at the moment.:

Consultation Question 33: We provisionally propose that an electronic trade document should be capable of being the subject of possessory
concepts including bailment, conversion, pledges, and liens, and that this should be provided for in legislation. Do consultees?

Please give reasons for your answer::

Consultation Question 34: We provisionally propose that existing rules and practices can accommodate the discharge, surrender or
accomplishment of electronic trade documents, and that no specific legislative provision is needed. Do consultees agree?

Not Answered

Please give reasons for your answer::

Consultation Question 35: We provisionally propose that provision should be made to allow for a change of medium for trade documents
from electronic to paper, or from paper to electronic. Do consultees agree?
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Yes

Please give reasons for your answer::

We agree, for the reasons given in the Consultation Paper, that it will be important to allow the medium of a trade document to be changed (to/from
paper to/from electronic) in order to facilitate the use of trade documents in either format in those locations around the world where a particular
medium is required. However, we would suggest that the Commission gives some further thought to the language used in the current clause 3(2) of the
draft Bill. In particular, the use of the word "original" is potentially contentious, given the prevalence in the trade of the use of "3/3 originals" in relation to
bills of lading. "Original", in common trade usage, has connotations inter alia of the document being the same document (ie not having undergone any
transformation) as that originally issued. In our view, it would be worth considering making express provision in this section that a change of medium
does not affect the trade document's originality, or that a replacement document is to be deemed as "original", provided that the document being
replaced has ceased to have effect. Alternatively, the use of the word "original" in this section could be avoided and the language modified to confirm the
continuity of the authenticity and originality of the trade document through any change of medium.

Consultation Question 36: We seek consultees’ views on whether the draft Bill should contain a requirement that the issuer of a trade
document must allow the person in possession to change the document’s medium.

Yes

Please give reasons for your answer::

In order for electronic trade documents to be used as equivalent to paper documents by those in possession/control of the trade documents, it is
important that the issuer be bound by their obligations in the document, irrespective of medium. That said, it may be more controversial (to those who
regularly issue such documents - for example ship owners in relation to B/Ls) that a holder of a paper trade document could, unilaterally, convert the
paper document into an electronic trade document without the consent of the issuer, at least until such time as there are generally / universally accepted
platforms on which trade documents can exist electronically. On the other hand, it should not be controversial as things stand today, that any trade
document that was issued electronically should be convertible into a paper trade document unilaterally by the person in possession / control of the
electronic trade document. On balance, it would be appropriate to provide for electronic trade documents to be converted to paper documents, at the
sole instigation of the person in control of the electronic document, but not vice versa.

Consultation Question 37: We seek consultees’ views on whether the electronic trade documents that satisfy the requirements of our draft Bill
will also satisfy the requirements of the MLETR.

Not Answered

To the extent that consultees consider our provisional proposals to be incompatible with the MLETR or other international approaches, please explain
this and the consequences to which it could give rise.:

Consultation Question 38: We provisionally propose that the Law Commission should consider the private international law aspects of digital
assets, including electronic trade documents, as part of a separate project. Do consultees agree?

Yes, it should be a separate Law Commission project.

Please give reasons for your answer::

Consultation Question 39: We provisionally propose that the word “issue” describes the process by which a trade document (where relevant)
becomes a document of title. Do consultees agree?

Not Answered

Please give reasons for your answer::

Consultation Question 40: We provisionally propose that the change of medium of a trade document issued before the Act comes into force
should not be permitted. Do consultees agree?

Not Answered

Please give reasons for your answer::

Consultation Question 41: We provisionally propose that our proposals do not create any additional risk that documents which are not
intended to be documentary intangibles will become so by virtue of the draft Bill. Do consultees agree?

Not Answered

Please give reasons for your answer::

Chapter 7: Assessing the impact of reform

Consultation Question 42: We seek consultees’ views on what, in their experience, is the average number of paper documents required in a
single trade transaction, compared to our current assumption of 40.
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Please expand on your answer:

Consultation Question 43: We seek consultees' views on whether our estimate of the global total number of paper trade documents used in
container shipping is accurate.

Please expand on your answer:

Consultation Question 44: We seek consultees’ views on whether the average number of documents required in a trade transaction varies
between sectors. If so, please give details.

Not Answered

Please expand on your answer:

Consultation Question 45: We seek consultees’ views, if they are able to give an estimate, on the percentage of trade and shipping
documentation which is under the law of England and Wales.

Please expand on your answer:

Consultation Question 46: We seek consultees' views on how quickly the industry would move to electronic trade documents if these
provisional proposals came into force in 2022.

Please expand on your answer:

Please expand on your answer:

Consultation Question 47: We seek consultees’ views on how much money, or what percentage of the cost of a transaction, do consultees
estimate could be saved per transaction by transitioning to electronic documents.

Please expand on your answer:

Consultation Question 48: We seek consultees’ views on the efficiency gains of a transition to electronic trade documents. Please provide
evidence or data if possible.

Please expand on your answer:

Consultation Question 49: We provisionally propose that electronic trade documents will reduce the risk of fraud compared to paper trade
documents. Do consultees agree?

Not Answered

Please expand on your answer:

Consultation Question 50: We provisionally propose that electronic trade documents will enhance the transparency of supply chains. Do
consultees agree? Please provide examples or evidence if possible.

Not Answered

Please expand on your answer:

Consultation Question 51: We provisionally propose that there will be environmental benefits from a transition to electronic trade documents.
Do consultees agree? Please provide examples or data if possible.

Not Answered

Please expand on your answer:

Consultation Question 52: We seek consultees' views on what impact is foreseen for ultimate end-users of goods. Please provide quantitative
evidence if possible.

Please expand on your answer:

Consultation Question 53: We seek consultees’ views on if there are any potential positive impacts of our proposals that have not been
identified above.

Not Answered

Please expand on your answer:
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Consultation Question 54: We seek consultees’ views on whether it is anticipated that transition costs will be a brake on the uptake of
electronic trade documents.

Not Answered

Please expand on your answer:

Consultation Question 55: We seek consultees’ views on factors that may affect the willingness of financers of trade transactions to adopt
electronic trade documents.

Please expand on your answer:

Consultation Question 56: We seek consultees' views on the average energy consumption per transaction for proposed electronic trade
document platforms.

Please expand on your answer:

Consultation Question 57: We seek consultees’ views on how the energy consumption of DLT can be minimised.

Please expand on your answer:

Consultation Question 58: We seek consultees’ views on whether there are any other potential negative impacts of our proposals that have
not been identified above.

Not Answered

Please expand on your answer:
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We believe a fully detailed contractual 
framework (especially in a platform which 

facilitates international trade) allows more 
certainty to the parties to this framework 

and in any case such framework alongside 
with recognition by law should be the best 

way for the parties and will provide full 
certainty. As the legal framework provides 

more certainty between the parties 
themselves and the law will help providing 

certainty in regard to the way a judiciary or 
governmental agency will perceive each 

party’s rights pertaining to a electronic 
document of title.  

Consultation Question 1: We invite 

consultees’ views on the advantages and 

disadvantages associated with using private 

contractual frameworks to facilitate the use 

of electronic trade documents, compared 

with using electronic documents recognized 

in law as being equivalent to paper 

documents. 

Please share your views below: 

 

 

To fully digitize trade, all the documents 

transferred on a paper envelope need to be 

recognized electronically such as health 

certificates, certificates of origin and other 

certificates presented to the customs.  

Otherwise, the paper envelope will still need 

to travel between the parties alongside the 

electronic one.   Therefor we advise to 

consider having a general clause to cover all 

kind of certificates thus, enforcing the 

customs to accept ETR’s.  

Especially the Certificate of origin should 

be added to the list and available 

electronically.  

 

 

Consultation Question 2: 

We provisionally propose that our reforms 

cover only the following categories of 

document: 

1. bills of exchange; 

2. promissory notes; 

3. bills of lading; 

4. ship's delivery orders; 

5. warehouse receipts; 

6. marine insurance policies; and 

7. cargo insurance certificates. 

Do consultees agree? 

If not, we invite consultees to suggest 

categories of documents that should be 

added to or removed from our list, and to 

explain why. 

 Yes  No  Other 

Please expand on your answer 

 

In practice Seaway bills are sent today on 

email, even though this solution is not in 

line with the law.  

 

The truth is that seaway bill transferred 

electronically via email “lower the need and 

the incentive” for the parties to join e/bl 

electronic solutions thus, delaying the 

supply chain’s digital adoption. We would 

consider encouraging the adding of a 

seaway bill to the list to encourage the 

market adaption and transforming to the 

digital world.   

 

Consultation Question 3: We provisionally 

propose that sea waybills and air waybills 

need not and should not be included. Do 

consultees agree? 

 Yes  No  Other 

Please expand on your answer 
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As today the English laws is the most 

popular one in regards of the maritime law. 

Laws similar to the proposed draft bill are 

and may be approved in other jurisdictions 

which will recognize Seaway bills and 

Airway bills, making other jurisdictions 

more attractive and encourage platform to 

subject themselves to them.  

Bearer documents appear in the law and are 

used to some extent by the market for a 

purpose (including a bearer bill of lading).  

There is no reason that this kind of b/l will 

not become electronically too as it is 

perfectly legal and well established in 

English law.  The challenge to English Law 

shall be if these kinds of documents shall 

not become part of the law and in other 

jurisdictions in the world they will.  

Consultation Question 4: We provisionally 

propose that bearer bonds and other 

documents of title including banker's drafts, 

certificates of deposit payable to bearer, 

bearer scrip certificates exchangeable for 

shares, mate's receipts, traveller's cheques, 

and dividend warrants need not and should 

not be included. Do consultees agree? 

 Yes  No  Other 

Please expand on your answer 

 

 Consultation Question 5: We provisionally 

propose that the Secretary of State should 

have the power to add, remove, or amend an 

entry in the list of documents described in 

Consultation Question 1 by regulations 

made by statutory instrument. Do consultees 

agree? 

 Yes  No  Other 

Please expand on your answer 

 

 Consultation Question 6: We provisionally 

propose that the group of documents 

covered by our proposed reforms should be 

referred to as "trade documents" in the draft 

Bill. Do consultees agree? If not, what 

alternative label would consultees propose, 

and why? 

 Yes  No  Other 

Please expand on your answer 

 

Since there “paper origin” is already defined 

in other laws, adding a new definition 

would create confusion and/or collision 

between the definitions.  As there is no 

intention on creating a new kind of 

documents in terms of rights and liabilities, 

just digitizing existing ones, there is no need 

for further definitions.  

Consultation Question 7: We provisionally 

propose that each individual trade document 

in the draft Bill need not and should not be 

defined. Do consultees agree? If not, please 

give reasons. 

 Yes  No  Other 

Please expand on your answer 

 

 Consultation Question 8: We provisionally 

propose to include ship’s delivery orders 

and warehouse receipts in our list of trade 

documents, without an express restriction to 

those that have been made out to order. Do 
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consultees consider that this will cause 

problems? Please explain why. 

 Yes  No  Other 

Please expand on your answer 

 

These kinds of rights are part of English law 

and there is no reason digitization would 

eliminate them, banning them from the 

electronic environment. If the regulator 

would like to eliminate them, it should be 

done as part of the changing the original 

laws, thus eliminating their paper versions 

so there will be no benefit of a paper 

document over a digital one.  

Consultation Question 9: We provisionally 

propose that bare legal rights should be 

excluded from the scope of our proposals 

for the possession of electronic trade 

documents. Do consultees agree? 

 Yes  No  Other 

Please expand on your answer 

 

Concurrent control by multiple parties 

doesn’t necessary oppose the thought of 

unique control of the ETR held by a single 

party or by several parties acting together 

(or requiring approval from all ‘controlling 

parties’ to perform ‘control-oriented action’. 

The ability to hold control together with 

another party simultaneously would allow 

(1) one out of a list or (2) all or some of a 

list to perform a transfer possession/apply 

signature or endorsement signature action 

together for them to take place.  

As long as, the set of rules applying to the 

specific ETR are visible and known to its 

holder there would be no reason to fully 

exclude the concept of multiple party 

control.    

Consultation Question 10: We 

provisionally propose that, in order for an 

electronic trade document to be capable of 

possession, the nature of the document must 

not support concurrent control by multiple 

parties at one time. Do consultees agree? 

 Yes  No  Other 

Please expand on your answer 

 

We agree but the most important thing 

about control is having the exclusive ability 

effectively  in a way that cannot be 

interrupted by any third party including 

the service provider. We think this should 

be added the definition because that is the 

exact same value proposition of its 

equivalent paper document.  

Consultation Question 11: 

We provisionally propose that "control" 

should be defined as the ability (as a matter 

of fact) to: 

1. use; and 

2. transfer or otherwise dispose of 

an electronic trade document. Do consultees 

agree? 

 Yes  No  Other 

Please expand on your answer 

 

That is correct. Nevertheless as outlined 

above, Unique control could be split to 

several parties at the same time with preset 

conditions requiring all the parties to 

actively consent to any change in control in 

the common control.     

Consultation Question 12: We 

provisionally propose that, in order for an 

electronic trade document to be capable of 

possession, “the system” on which the 

document is held must ensure that no more 

than one person can control the document at 

any one time. Do consultees agree? 
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 Yes  No  Other 

Please expand on your answer 

 

With a decentralized registry this is not 

possible since possession is managed on a 

registry which cannot be tampered. In 

comparison to a centralized registry which 

could is controlled by a single party and 

therefore the registry could be hacked or 

altered or even theoretically incorrect in 

terms of two users appearing to have 

possession at the same time.    

 

 

  

Consultation Question 13: We invite 

consultees’ views on whether there could be 

a situation in which multiple parties could 

have equal claim to “possession” of an 

electronic trade document in such a way that 

they would not be “one person” for the 

purposes of the law. 

 Yes  No  Other 

Please expand on your answer 

 

Yes. It’s all a matter of control, control has 

to be in the hands of one party at a time.  

Consultation Question 14: We 

provisionally propose that, in order for an 

electronic document to be capable of 

possession, transfer of the document must 

transfer control of the document to the 

transferee, and the transferor must lose 

control of it as a consequence. Do 

consultees agree? 

 Yes  No  Other 

Please expand on your answer 

 

On WAVEBL, using a blockchain dlt based 

ledger ensures that a token representing the 

unique possession over a document is 

transferred from the transferer to the 

transferee thus, ensuring control of the 

transferer over electronic documents has 

ended and transferred (without approval of 

the transferee) to the transferee.   

Consultation Question 15: We invite 

consultees’ views on how existing systems, 

or those in development, ensure that the 

transferor of an electronic document can no 

longer control the document after it is 

transferred. 

Please expand on your answer 

 

No, the systems know how to distinguish 

between the unique possession and a copy 

made out of a unique possession even 

though their visual representation would 

seem the same. If the token is not in place 

no ‘control affiliated action’ can take place 

like adding a signature of endorsement or 

authorizing surrender.  Nevertheless, it 

should be stated the actual file held by one 

as a copy and another as the unique 

documents would appear to be the same file. 

Similarly, to copying a PDF file without the 

ability to distinguish which file was the 

original one the copy was made of.  It isn’t 

possible without the ledger.  

Consultation Question 16: We invite 

consultees’ views on whether the ability to 

retain a copy of an electronic trade 

document after transfer or other disposal of 

the electronic trade document could lead to 

problems in practice. 

 Yes  No  Other 

Please expand on your answer 

 

One point that is common to all electronic 

trade documents on WAVEBL such as e/bl 

and or certificates is that for such a 

document to be considered unique the party 

Consultation Question 17: We invite 

consultees’ views on whether the possibility 

of electronic trade documents should 

depend on any other factors or criteria. If so, 
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that issued the document’s signiture would 

always appear and be part of the document 

as there is now unique document which it 

issuer is unknown.  Being familiar with the 

Issuers e-identity over the network narrows 

down the possibility of forging such a 

document by a party pretending to be an 

alleged issuer.  

please explain the reasons for your 

additional criteria. 

 Yes  No  Other 

Please expand on your answer 

 

Yes. It has to be decisive and are not in 

favor of adding any step of active 

acceptance or ability to reject within a short 

period of time by the transferee as that is not 

the law and not how transfer of possession 

over title documents acts in the paper 

world.  

Consultation Question 18: 

We provisionally propose that: 

1. the person who is able to control an 

electronic trade document is the person in 

possession of it; and 

2. possession of an electronic trade document 

is transferred from one person to another 

when the transferee gains control of that 

electronic trade document. 

Do consultees agree? If not, please explain 

why not. 

 Yes  No  Other 

Please expand on your answer 

 

Yes, Intention is not of relevance; 

Possession over the document can always 

be sent back. But for the market to function 

it has to allow automatic transfer of 

possession without the need obtain 

confirmation of the transferee.  

Consultation Question 19: We 

provisionally propose that there is no need 

to make explicit in legislation that the 

requirement of intention to possess applies 

to electronic trade documents. Do 

consultees agree? 

 Yes  No  Other 

Please expand on your answer 

 

One case would be if the Issuer 

unintendedly Issues simultaneously the 

same document twice which is similar to an 

issuer printing out the same bill of lading 

twice in a printer. As no system can fully 

prevent this kind of event. It is the role of 

the Issuer to avoid these kind of events as he 

would effectively and legally become liable 

in such case regarding both parties 

demonstrating possession (and applicable 

title).  

  

Consultation Question 20: We invite 

consultees’ views on what circumstances 

there could be a debate about which of one 

or more parties is in possession of an 

electronic trade document held on a system 

of the type envisaged by our proposals. 

Please expand on your answer 

 

Integrity in technological terms must be 

maintained, especially in a decentralized 

environment. If an electronic trade 

document is surrendered back to the issuer 

of the document and its integrity has been 

compromised the issuer would have a very 

Consultation Question 21: We 

provisionally propose that electronic trade 

documents should not be subject to an 

explicit statutory requirement for integrity. 

Do consultees agree? 

 Yes  No  Other 
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strong claim not to accept the document 

surrendering as he cannot be certain 

regarding an endorsement list or the actual 

lawfulness of a ‘request for surrender’ 

signature.   One could believe that each 

signature applied to the document after its 

issuance harms its integrity, but the opposite 

is correct, its signature could only be 

applied lawfully if it obeys to the “rules of 

integrity” set by the issuer at issuance of the 

document. Meaning an endorsement 

signature cannot be applied by anyone else 

than the consignee or subsequent endorsee.   

Please give reasons for your answer: 

 

As the market elects to join these networks, 

there is no need for additional mechanism in 

the law requiring reliability and this creating 

more uncertainty.  

Consultation Question 22: We 

provisionally propose not to impose an 

express statutory reliability requirement. Do 

consultees agree? Please give reasons. 

 Yes  No  Other 

Please give reasons for your answer: 

 

 When another Party will make effective 

claims challenging reliability of a document 

based on non-reliability of the platform it 

was issued on.  

If consultees disagree with our above 

proposal: 

(1) When should a party be required to 

prove that their electronic document is 

reliable? 

 

 (2) Do consultees think our proposals 

should include an accreditation process? If 

so, in what form? 

 Consultation Question 23: We 

provisionally propose that there should be a 

statutory requirement that electronic trade 

documents must contain the same 

information as would be required to be 

contained in a paper equivalent. Do 

consultees agree? 

 Yes  No  Other 

Please give reasons for your answer: 

 

Adding a ‘writing’ requirement is 

something which we cannot see any benefit 

as it’s a signature which cannot be validated 

by the system or anyone else. Moreover, it 

will also harm the whole idea of a fully 

electronic cycle of the document which will 

now need to be printed and scanned with a 

written signature.   

Consultation Question 24: We do not 

consider there to be a need to introduce an 

express statutory provision on writing in 

electronic trade documents, because the law 

already considers electronic displays to be 

capable of constituting “writing”. Do 

consultees agree? Please give reasons. 

 Yes  No  Other 

Please give reasons for your answer: 

 

We believe the Issuance signature applied 

by the issuer immediately prior to the 

Consultation Question 25: We do not 

consider there to be a need to introduce an 
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moment of issuance of the document is what 

allows the issuer when receives the 

document back for surrendering, to validate 

the integrity of the document and to confirm 

it’s the exact same document it released and 

that it hasn’t been forged along the way.   

 

One another note, we have previously 

received a question from shipping agency 

regarding customs in a specific EU country 

requesting the sigs applied to the documents 

to be compliant with eIDAS and the issue of 

‘qualified electronic signature’. As far as we 

see it, the legal acceptance and validity of 

signatures applied to a document on our 

system is gained by receiving approval in 

advance to the network bylaws, thus 

eliminating any disputes regarding the 

signatures. But when a governmental 

authority would like to receive an electronic 

tradable document, if it is not allowed to 

rely on signatures which are not ‘qualified 

electronic signatures this may be a real 

problem. We are not sure what the current 

legal status is on this topic today but in any 

case, it’s imperative for governmental 

authorities to accept signatures made on 

networks of ETD service providers.    

 

express statutory provision on signing 

electronic trade documents. Do consultees 

agree? Please give reasons. 

 Yes  No  Other 

Please give reasons for your answer: 

 

Accessibility to the Possessor is a very 

important feature of a paper doc and 

obviously also an e-doc, otherwise one 

could debate effective control of the 

Possesor. 

Consultation Question 26: We do not 

consider there to be a need to introduce an 

express statutory provision on the 

accessibility of information contained in 

electronic documents. Do consultees agree? 

Please give reasons. 

 Yes  No  Other 

Please give reasons for your answer: 

 

Of course, otherwise it won’t have the 

ability to support electronic documents of 

title. Nevertheless, the conditions for an 

endorsement should be applied from the 

applicable laws such as: COGSA 1992 and 

BOE 1882.  

Consultation Question 27: We 

provisionally propose that legislation should 

explicitly allow for indorsement of 

electronic documents. Do consultees agree? 

Please give reasons. 

 Yes  No  Other 

Please give reasons for your answer: 

 

We do not think it is imperative at all. 

WAVEBL support the creations of copies 

that are ‘certified as a copy’ can be created 

on the system and even visibility over action 

made by a party holding control could be 

offered to a third party that is watching the 

actions. On WAVEBL Carriers issue only    

: We seek Consultation Question 28

consultees’ views on whether there is any 

documents to be need for electronic trade 

capable of being issued in sets. 
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Yes. Consultation Question 29: We 

provisionally propose that no further 

provision is required in legislation to 

address the following in respect of 

electronic trade documents: 

(1)        timing of delivery; 

(2)        timing of transfer; 

(3)        rejection; and 

(4)        amendment. 

Do consultees agree? 

 

On WAVEBL, In order for an amendment 

to take place, The Issuer of a document 

needs obtain possession of a the unique 

document having a ‘request amendment 

signature’ applied by the party then having 

the lawful right to apply such signature (the 

ultimate titleholder).  Once these conditions 

are fulfilled the issuer has the ability to 

perform an ‘accomplish surrender’ action 

thus ending the cycle of the ETR (as if it has 

been surrendered) and the issuer issues the 

amended document as a new ETR. This is 

how we provide certainty to the Issuer can 

that there is only one ETR representing a 

specific b/l at a time. 

 

: We seek Consultation Question 30

consultees’ views on how amendment or 

rectification of an electronic trade document 

is achieved under existing systems and 

those in development. 

 Consultation Question 31: We seek 

consultees’ views on whether the phrase “so 

far as practicable” should be included in 

clause 2(2)(c). 

 Yes, it should be included.  No, it 

should not be included.  Other 

If yes, please give examples where such a 

qualification would be required. 

 

 : We seek Consultation Question 32

consultees’ views on what security interests 

are typically taken over trade documents at 

the moment. 

Fully agree, so long as the applicable parties 

(shipper/consignee/bank) have access to the 

applicable network all these concepts could 

be become in effect.  

Consultation Question 33: We 

provisionally propose that an electronic 

trade document should be capable of being 

the subject of possessory concepts including 

bailment, conversion, pledges, and liens, 
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and that this should be provided for in 

legislation. Do consultees? 

Please select all of the posessory concepts 

of which you consider an electronic trade 

document should be capable: 

 Bailment  Conversion  Pledge

 Lien  Other possessory concepts 

Please give reasons for your answer: 

 

 Consultation Question 34: We 

provisionally propose that existing rules and 

practices can accommodate the discharge, 

surrender or accomplishment of electronic 

trade documents, and that no specific 

legislative provision is needed. Do 

consultees agree? 

 Yes  No  Other 

Please give reasons for your answer: 

 

 Consultation Question 35: We 

provisionally propose that provision should 

be made to allow for a change of medium 

for trade documents from electronic to 

paper, or from paper to electronic. Do 

consultees agree? 

 Yes  No  Other 

Please give reasons for your answer: 

 

Yes, but the changes should only be 

performed by the issuer having the ability to 

change a medium as it means discarding one 

medium and re issuing in a new medium. 

Who would respect a document that has 

been changed not by the issuer and what 

certainty would someone have that the 

issuer would respect the changes?  

Consultation Question 36: We seek 

consultees’ views on whether the draft Bill 

should contain a requirement that the issuer 

of a trade document must allow the person 

in possession to change the document’s 

medium. 

 Yes  No  Other 

Please give reasons for your answer: 

 

Article 11 of the MLETR talks about 

exclusive control and this is something that 

we think is very important to have in the 

draft bill.  

Consultation Question 37: We seek 

consultees’ views on whether the electronic 

trade documents that satisfy the 

requirements of our draft Bill will also 

satisfy the requirements of the MLETR. 

 Yes  No  Other 

To the extent that consultees consider our 

provisional proposals to be incompatible 

with the MLETR or other international 

approaches, please explain this and the 

consequences to which it could give rise. 
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No opinion. Consultation Question 38: We 

provisionally propose that the Law 

Commission should consider the private 

international law aspects of digital assets, 

including electronic trade documents, as 

part of a separate project. Do consultees 

agree? 

 Yes, it should be a separate Law 

Commission project.  No, it should be 

part of the electronic trade documents 

project.  No, it should not be a Law 

Commission project.  Other 

Please give reasons for your answer: 

 

 Consultation Question 39: We 

provisionally propose that the word “issue” 

describes the process by which a trade 

document (where relevant) becomes a 

document of title. Do consultees agree? 

 Yes  No  Other 

Please give reasons for your answer: 

 

 Consultation Question 40: We 

provisionally propose that the change of 

medium of a trade document issued before 

the Act comes into force should not be 

permitted. Do consultees agree? 

 Yes  No  Other 

Please give reasons for your answer: 

 

 Consultation Question 41: We 

provisionally propose that our proposals do 

not create any additional risk that 

documents which are not intended to be 

documentary intangibles will become so by 

virtue of the draft Bill. Do consultees agree? 

 Yes  No  Other 

Please give reasons for your answer: 

 

 Consultation Question 42: We seek 

consultees’ views on what, in their 

experience, is the average number of paper 

documents required in a single trade 

transaction, compared to our current 

assumption of 40. 

Please expand on your answer 

 

 Consultation Question 43: We seek 

consultees' views on whether our estimate 

of the global total number of paper trade 
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documents used in container shipping is 

accurate. 

Please expand on your answer 

 

 Consultation Question 44: We seek 

consultees’ views on whether the average 

number of documents required in a trade 

transaction varies between sectors. If so, 

please give details. 

 Yes  No  Other 

Please expand on your answer 

 

 Consultation Question 45: We seek 

consultees’ views, if they are able to give an 

estimate, on the percentage of trade and 

shipping documentation which is under the 

law of England and Wales. 

Please expand on your answer 

 

 Consultation Question 46: We seek 

consultees' views on how quickly the 

industry would move to electronic trade 

documents if these provisional proposals 

came into force in 2022. 

Please expand on your answer 

 

 If possible, we request that consultees say 

what percentage of documentation might be 

issued and used in electronic form: 

1. by 2030? 

2. by 2050? 

Please expand on your answer 

 

 Consultation Question 47: We seek 

consultees’ views on how much money, or 

what percentage of the cost of a transaction, 

do consultees estimate could be saved per 

transaction by transitioning to electronic 

documents. 

Please expand on your answer 

 

 Consultation Question 48: We seek 

consultees’ views on the efficiency gains of 

a transition to electronic trade documents. 

Please provide evidence or data if possible. 

Please expand on your answer 

 

The whole issue of the integrity of the 

document and the validity of the chain of 

endorsements will become practicably 

undisputable.  

Consultation Question 49: We 

provisionally propose that electronic trade 

documents will reduce the risk of fraud 
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International transactions can involve 

customs of both exporting and importing 

countries receiving the same invoice signed 

by both the exporter and the importer.  

compared to paper trade documents. Do 

consultees agree? 

 Yes  No  Other 

Please expand on your answer 

 

 

Parties across the supply chain don’t look to 

expose there data to other third parties, what 

they are looking for the most today is 

systems that provided anonymity and don’t 

track their activities. Therefore, we don’t 

assume that will support more visibility.  

Consultation Question 50: We 

provisionally propose that electronic trade 

documents will enhance the transparency of 

supply chains. Do consultees agree? Please 

provide examples or evidence if possible. 

 Yes  No  Other 

Please expand on your answer 

 

 Consultation Question 51: We 

provisionally propose that there will be 

environmental benefits from a transition to 

electronic trade documents. Do consultees 

agree? Please provide examples or data if 

possible. 

 Yes  No  Other 

Please expand on your answer 

 

Mainly the speed of arrival of goods by 

eliminating demurrage costs arising from 

late documents.  

Consultation Question 52: We seek 

consultees' views on what impact is 

foreseen for ultimate end-users of goods. 

Please provide quantitative evidence if 

possible. 

Please expand on your answer 

 

 Consultation Question 53: We seek 

consultees’ views on if there are any 

potential positive impacts of our proposals 

that have not been identified above. 

 Yes  No  Other 

Please expand on your answer 

 

 Consultation Question 54: We seek 

consultees’ views on whether it is 

anticipated that transition costs will be a 

brake on the uptake of electronic trade 

documents. 

 Yes  No  Other 

Please expand on your answer 

 

Obviously the draft bill has the power to 

provide full certainty to the financers even 

though the situation as it is today isn’t that 

bad.  

Consultation Question 55: We seek 

consultees’ views on factors that may affect 

the willingness of financers of trade 

transactions to adopt electronic trade 

documents. 

Please expand on your answer 
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 Consultation Question 56: We seek 

consultees' views on the average energy 

consumption per transaction for proposed 

electronic trade document platforms. 

Please expand on your answer 

 

By using a blockchain based on proof of 

Stake mining.  

Consultation Question 57: We seek 

consultees’ views on how the energy 

consumption of DLT can be minimised. 

Please expand on your answer 

 

 Consultation Question 58: We seek 

consultees’ views on whether there are any 

other potential negative impacts of our 

proposals that have not been identified 

above. 

 Yes  No  Other 

Please expand on your answer 
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	Consultation Question 25: We do not consider there to be a need to introduce an express statutory provision on signing electronic trade documents. Do consultees agree? Please give reasons. 
	Consultation Question 26: We do not consider there to be a need to introduce an express statutory provision on the accessibility of information contained in electronic documents. Do consultees agree? Please give reasons. 
	Consultation Question 27: We provisionally propose that legislation should explicitly allow for indorsement of electronic documents. Do consultees agree? Please give reasons. 
	Consultation Question 28: We seek consultees’ views on whether there is any need for electronic trade documents to be capable of being issued in sets. 
	Consultation Question 29: We provisionally propose that no further provision is required in legislation to address the following in respect of electronic trade documents: 
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	Consultation Question 55: We seek consultees’ views on factors that may affect the willingness of financers of trade transactions to adopt electronic trade documents. 
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	Consultation Question 35: We provisionally propose that provision should be made to allow for a change of medium for trade documents from electronic to paper, or from paper to electronic. Do consultees agree? 
	Consultation Question 36: We seek consultees’ views on whether the draft Bill should contain a requirement that the issuer of a trade document must allow the person in possession to change the document’s medium. 
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	Consultation Question 29: We provisionally propose that no further provision is required in legislation to address the following in respect of electronic trade documents: 
	Consultation Question 30: We seek consultees’ views on how amendment or rectification of an electronic trade document is achieved under existing systems and those in development. 
	Consultation Question 31: We seek consultees’ views on whether the phrase “so far as practicable” should be included in clause 2(2)(c).  
	Consultation Question 32: We seek consultees’ views on what security interests are typically taken over trade documents at the moment. 
	Consultation Question 33: We provisionally propose that an electronic trade document should be capable of being the subject of possessory concepts including bailment, conversion, pledges, and liens, and that this should be provided for in legislation. Do consultees? 
	Consultation Question 34: We provisionally propose that existing rules and practices can accommodate the discharge, surrender or accomplishment of electronic trade documents, and that no specific legislative provision is needed. Do consultees agree? 
	Consultation Question 35: We provisionally propose that provision should be made to allow for a change of medium for trade documents from electronic to paper, or from paper to electronic. Do consultees agree? 
	Consultation Question 36: We seek consultees’ views on whether the draft Bill should contain a requirement that the issuer of a trade document must allow the person in possession to change the document’s medium. 
	Consultation Question 37: We seek consultees’ views on whether the electronic trade documents that satisfy the requirements of our draft Bill will also satisfy the requirements of the MLETR. 
	Consultation Question 38: We provisionally propose that the Law Commission should consider the private international law aspects of digital assets, including electronic trade documents, as part of a separate project. Do consultees agree? 
	Consultation Question 39: We provisionally propose that the word “issue” describes the process by which a trade document (where relevant) becomes a document of title. Do consultees agree? 
	Consultation Question 40: We provisionally propose that the change of medium of a trade document issued before the Act comes into force should not be permitted. Do consultees agree? 
	Consultation Question 41: We provisionally propose that our proposals do not create any additional risk that documents which are not intended to be documentary intangibles will become so by virtue of the draft Bill. Do consultees agree? 

	Chapter 7: Assessing the impact of reform
	Consultation Question 42: We seek consultees’ views on what, in their experience, is the average number of paper documents required in a single trade transaction, compared to our current assumption of 40. 
	Consultation Question 43: We seek consultees' views on whether our estimate of the global total number of paper trade documents used in container shipping is accurate. 
	Consultation Question 44: We seek consultees’ views on whether the average number of documents required in a trade transaction varies between sectors. If so, please give details. 
	Consultation Question 45: We seek consultees’ views, if they are able to give an estimate, on the percentage of trade and shipping documentation which is under the law of England and Wales. 
	Consultation Question 46: We seek consultees' views on how quickly the industry would move to electronic trade documents if these provisional proposals came into force in 2022. 
	Consultation Question 47: We seek consultees’ views on how much money, or what percentage of the cost of a transaction, do consultees estimate could be saved per transaction by transitioning to electronic documents. 
	Consultation Question 48: We seek consultees’ views on the efficiency gains of a transition to electronic trade documents. Please provide evidence or data if possible. 
	Consultation Question 49: We provisionally propose that electronic trade documents will reduce the risk of fraud compared to paper trade documents. Do consultees agree? 
	Consultation Question 50: We provisionally propose that electronic trade documents will enhance the transparency of supply chains. Do consultees agree? Please provide examples or evidence if possible. 
	Consultation Question 51: We provisionally propose that there will be environmental benefits from a transition to electronic trade documents. Do consultees agree? Please provide examples or data if possible. 
	Consultation Question 52: We seek consultees' views on what impact is foreseen for ultimate end-users of goods. Please provide quantitative evidence if possible. 
	Consultation Question 53: We seek consultees’ views on if there are any potential positive impacts of our proposals that have not been identified above. 
	Consultation Question 54: We seek consultees’ views on whether it is anticipated that transition costs will be a brake on the uptake of electronic trade documents. 
	Consultation Question 55: We seek consultees’ views on factors that may affect the willingness of financers of trade transactions to adopt electronic trade documents. 
	Consultation Question 56: We seek consultees' views on the average energy consumption per transaction for proposed electronic trade document platforms. 
	Consultation Question 57: We seek consultees’ views on how the energy consumption of DLT can be minimised. 
	Consultation Question 58: We seek consultees’ views on whether there are any other potential negative impacts of our proposals that have not been identified above. 
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	Chapter 2: The nature of the problem
	Consultation Question 1: We invite consultees’ views on the advantages and disadvantages associated with using private contractual frameworks to facilitate the use of electronic trade documents, compared with using electronic documents recognised in law as being equivalent to paper documents. 

	Chapter 3: The law and practice of trade documents
	Consultation Question 2: 
	Consultation Question 3: We provisionally propose that sea waybills and air waybills need not and should not be included. Do consultees agree? 
	Consultation Question 4: We provisionally propose that bearer bonds and other documents of title including banker's drafts, certificates of deposit payable to bearer, bearer scrip certificates exchangeable for shares, mate's receipts, traveller's cheques, and dividend warrants need not and should not be included. Do consultees agree? 
	Consultation Question 5: We provisionally propose that the Secretary of State should have the power to add, remove, or amend an entry in the list of documents described in Consultation Question 1 by regulations made by statutory instrument. Do consultees agree? 
	Consultation Question 6: We provisionally propose that the group of documents covered by our proposed reforms should be referred to as "trade documents" in the draft Bill. Do consultees agree? If not, what alternative label would consultees propose, and why? 
	Consultation Question 7: We provisionally propose that each individual trade document in the draft Bill need not and should not be defined. Do consultees agree? If not, please give reasons. 
	Consultation Question 8: We provisionally propose to include ship’s delivery orders and warehouse receipts in our list of trade documents, without an express restriction to those that have been made out to order. Do consultees consider that this will cause problems? Please explain why. 

	Chapter 5: Possessing electronic trade documents
	Consultation Question 9: We provisionally propose that bare legal rights should be excluded from the scope of our proposals for the possession of electronic trade documents. Do consultees agree? 
	Consultation Question 10: We provisionally propose that, in order for an electronic trade document to be capable of possession, the nature of the document must not support concurrent control by multiple parties at one time. Do consultees agree? 
	Consultation Question 11: 
	Consultation Question 12: We provisionally propose that, in order for an electronic trade document to be capable of possession, “the system” on which the document is held must ensure that no more than one person can control the document at any one time. Do consultees agree? 
	Consultation Question 13: We invite consultees’ views on whether there could be a situation in which multiple parties could have equal claim to “possession” of an electronic trade document in such a way that they would not be “one person” for the purposes of the law. 
	Consultation Question 14: We provisionally propose that, in order for an electronic document to be capable of possession, transfer of the document must transfer control of the document to the transferee, and the transferor must lose control of it as a consequence. Do consultees agree? 
	Consultation Question 15: We invite consultees’ views on how existing systems, or those in development, ensure that the transferor of an electronic document can no longer control the document after it is transferred. 
	Consultation Question 16: We invite consultees’ views on whether the ability to retain a copy of an electronic trade document after transfer or other disposal of the electronic trade document could lead to problems in practice. 
	Consultation Question 17: We invite consultees’ views on whether the possessibility of electronic trade documents should depend on any other factors or criteria. If so, please explain the reasons for your additional criteria. 
	Consultation Question 18: 
	Consultation Question 19: We provisionally propose that there is no need to make explicit in legislation that the requirement of intention to possess applies to electronic trade documents. Do consultees agree? 
	Consultation Question 20: We invite consultees’ views on what circumstances there could be a debate about which of one or more parties is in possession of an electronic trade document held on a system of the type envisaged by our proposals. 

	Chapter 6: Using electronic trade documents
	Consultation Question 21: We provisionally propose that electronic trade documents should not be subject to an explicit statutory requirement for integrity. Do consultees agree? 
	Consultation Question 22: We provisionally propose not to impose an express statutory reliability requirement. Do consultees agree? Please give reasons. 
	Consultation Question 23: We provisionally propose that there should be a statutory requirement that electronic trade documents must contain the same information as would be required to be contained in a paper equivalent. Do consultees agree? 
	Consultation Question 24: We do not consider there to be a need to introduce an express statutory provision on writing in electronic trade documents, because the law already considers electronic displays to be capable of constituting “writing”. Do consultees agree? Please give reasons.  
	Consultation Question 25: We do not consider there to be a need to introduce an express statutory provision on signing electronic trade documents. Do consultees agree? Please give reasons. 
	Consultation Question 26: We do not consider there to be a need to introduce an express statutory provision on the accessibility of information contained in electronic documents. Do consultees agree? Please give reasons. 
	Consultation Question 27: We provisionally propose that legislation should explicitly allow for indorsement of electronic documents. Do consultees agree? Please give reasons. 
	Consultation Question 28: We seek consultees’ views on whether there is any need for electronic trade documents to be capable of being issued in sets. 
	Consultation Question 29: We provisionally propose that no further provision is required in legislation to address the following in respect of electronic trade documents: 
	Consultation Question 30: We seek consultees’ views on how amendment or rectification of an electronic trade document is achieved under existing systems and those in development. 
	Consultation Question 31: We seek consultees’ views on whether the phrase “so far as practicable” should be included in clause 2(2)(c).  
	Consultation Question 32: We seek consultees’ views on what security interests are typically taken over trade documents at the moment. 
	Consultation Question 33: We provisionally propose that an electronic trade document should be capable of being the subject of possessory concepts including bailment, conversion, pledges, and liens, and that this should be provided for in legislation. Do consultees? 
	Consultation Question 34: We provisionally propose that existing rules and practices can accommodate the discharge, surrender or accomplishment of electronic trade documents, and that no specific legislative provision is needed. Do consultees agree? 
	Consultation Question 35: We provisionally propose that provision should be made to allow for a change of medium for trade documents from electronic to paper, or from paper to electronic. Do consultees agree? 
	Consultation Question 36: We seek consultees’ views on whether the draft Bill should contain a requirement that the issuer of a trade document must allow the person in possession to change the document’s medium. 
	Consultation Question 37: We seek consultees’ views on whether the electronic trade documents that satisfy the requirements of our draft Bill will also satisfy the requirements of the MLETR. 
	Consultation Question 38: We provisionally propose that the Law Commission should consider the private international law aspects of digital assets, including electronic trade documents, as part of a separate project. Do consultees agree? 
	Consultation Question 39: We provisionally propose that the word “issue” describes the process by which a trade document (where relevant) becomes a document of title. Do consultees agree? 
	Consultation Question 40: We provisionally propose that the change of medium of a trade document issued before the Act comes into force should not be permitted. Do consultees agree? 
	Consultation Question 41: We provisionally propose that our proposals do not create any additional risk that documents which are not intended to be documentary intangibles will become so by virtue of the draft Bill. Do consultees agree? 

	Chapter 7: Assessing the impact of reform
	Consultation Question 42: We seek consultees’ views on what, in their experience, is the average number of paper documents required in a single trade transaction, compared to our current assumption of 40. 
	Consultation Question 43: We seek consultees' views on whether our estimate of the global total number of paper trade documents used in container shipping is accurate. 
	Consultation Question 44: We seek consultees’ views on whether the average number of documents required in a trade transaction varies between sectors. If so, please give details. 
	Consultation Question 45: We seek consultees’ views, if they are able to give an estimate, on the percentage of trade and shipping documentation which is under the law of England and Wales. 
	Consultation Question 46: We seek consultees' views on how quickly the industry would move to electronic trade documents if these provisional proposals came into force in 2022. 
	Consultation Question 47: We seek consultees’ views on how much money, or what percentage of the cost of a transaction, do consultees estimate could be saved per transaction by transitioning to electronic documents. 
	Consultation Question 48: We seek consultees’ views on the efficiency gains of a transition to electronic trade documents. Please provide evidence or data if possible. 
	Consultation Question 49: We provisionally propose that electronic trade documents will reduce the risk of fraud compared to paper trade documents. Do consultees agree? 
	Consultation Question 50: We provisionally propose that electronic trade documents will enhance the transparency of supply chains. Do consultees agree? Please provide examples or evidence if possible. 
	Consultation Question 51: We provisionally propose that there will be environmental benefits from a transition to electronic trade documents. Do consultees agree? Please provide examples or data if possible. 
	Consultation Question 52: We seek consultees' views on what impact is foreseen for ultimate end-users of goods. Please provide quantitative evidence if possible. 
	Consultation Question 53: We seek consultees’ views on if there are any potential positive impacts of our proposals that have not been identified above. 
	Consultation Question 54: We seek consultees’ views on whether it is anticipated that transition costs will be a brake on the uptake of electronic trade documents. 
	Consultation Question 55: We seek consultees’ views on factors that may affect the willingness of financers of trade transactions to adopt electronic trade documents. 
	Consultation Question 56: We seek consultees' views on the average energy consumption per transaction for proposed electronic trade document platforms. 
	Consultation Question 57: We seek consultees’ views on how the energy consumption of DLT can be minimised. 
	Consultation Question 58: We seek consultees’ views on whether there are any other potential negative impacts of our proposals that have not been identified above. 
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	Chapter 2: The nature of the problem
	Consultation Question 1: We invite consultees’ views on the advantages and disadvantages associated with using private contractual frameworks to facilitate the use of electronic trade documents, compared with using electronic documents recognised in law as being equivalent to paper documents. 

	Chapter 3: The law and practice of trade documents
	Consultation Question 2: 
	Consultation Question 3: We provisionally propose that sea waybills and air waybills need not and should not be included. Do consultees agree? 
	Consultation Question 4: We provisionally propose that bearer bonds and other documents of title including banker's drafts, certificates of deposit payable to bearer, bearer scrip certificates exchangeable for shares, mate's receipts, traveller's cheques, and dividend warrants need not and should not be included. Do consultees agree? 
	Consultation Question 5: We provisionally propose that the Secretary of State should have the power to add, remove, or amend an entry in the list of documents described in Consultation Question 1 by regulations made by statutory instrument. Do consultees agree? 
	Consultation Question 6: We provisionally propose that the group of documents covered by our proposed reforms should be referred to as "trade documents" in the draft Bill. Do consultees agree? If not, what alternative label would consultees propose, and why? 
	Consultation Question 7: We provisionally propose that each individual trade document in the draft Bill need not and should not be defined. Do consultees agree? If not, please give reasons. 
	Consultation Question 8: We provisionally propose to include ship’s delivery orders and warehouse receipts in our list of trade documents, without an express restriction to those that have been made out to order. Do consultees consider that this will cause problems? Please explain why. 

	Chapter 5: Possessing electronic trade documents
	Consultation Question 9: We provisionally propose that bare legal rights should be excluded from the scope of our proposals for the possession of electronic trade documents. Do consultees agree? 
	Consultation Question 10: We provisionally propose that, in order for an electronic trade document to be capable of possession, the nature of the document must not support concurrent control by multiple parties at one time. Do consultees agree? 
	Consultation Question 11: 
	Consultation Question 12: We provisionally propose that, in order for an electronic trade document to be capable of possession, “the system” on which the document is held must ensure that no more than one person can control the document at any one time. Do consultees agree? 
	Consultation Question 13: We invite consultees’ views on whether there could be a situation in which multiple parties could have equal claim to “possession” of an electronic trade document in such a way that they would not be “one person” for the purposes of the law. 
	Consultation Question 14: We provisionally propose that, in order for an electronic document to be capable of possession, transfer of the document must transfer control of the document to the transferee, and the transferor must lose control of it as a consequence. Do consultees agree? 
	Consultation Question 15: We invite consultees’ views on how existing systems, or those in development, ensure that the transferor of an electronic document can no longer control the document after it is transferred. 
	Consultation Question 16: We invite consultees’ views on whether the ability to retain a copy of an electronic trade document after transfer or other disposal of the electronic trade document could lead to problems in practice. 
	Consultation Question 17: We invite consultees’ views on whether the possessibility of electronic trade documents should depend on any other factors or criteria. If so, please explain the reasons for your additional criteria. 
	Consultation Question 18: 
	Consultation Question 19: We provisionally propose that there is no need to make explicit in legislation that the requirement of intention to possess applies to electronic trade documents. Do consultees agree? 
	Consultation Question 20: We invite consultees’ views on what circumstances there could be a debate about which of one or more parties is in possession of an electronic trade document held on a system of the type envisaged by our proposals. 

	Chapter 6: Using electronic trade documents
	Consultation Question 21: We provisionally propose that electronic trade documents should not be subject to an explicit statutory requirement for integrity. Do consultees agree? 
	Consultation Question 22: We provisionally propose not to impose an express statutory reliability requirement. Do consultees agree? Please give reasons. 
	Consultation Question 23: We provisionally propose that there should be a statutory requirement that electronic trade documents must contain the same information as would be required to be contained in a paper equivalent. Do consultees agree? 
	Consultation Question 24: We do not consider there to be a need to introduce an express statutory provision on writing in electronic trade documents, because the law already considers electronic displays to be capable of constituting “writing”. Do consultees agree? Please give reasons.  
	Consultation Question 25: We do not consider there to be a need to introduce an express statutory provision on signing electronic trade documents. Do consultees agree? Please give reasons. 
	Consultation Question 26: We do not consider there to be a need to introduce an express statutory provision on the accessibility of information contained in electronic documents. Do consultees agree? Please give reasons. 
	Consultation Question 27: We provisionally propose that legislation should explicitly allow for indorsement of electronic documents. Do consultees agree? Please give reasons. 
	Consultation Question 28: We seek consultees’ views on whether there is any need for electronic trade documents to be capable of being issued in sets. 
	Consultation Question 29: We provisionally propose that no further provision is required in legislation to address the following in respect of electronic trade documents: 
	Consultation Question 30: We seek consultees’ views on how amendment or rectification of an electronic trade document is achieved under existing systems and those in development. 
	Consultation Question 31: We seek consultees’ views on whether the phrase “so far as practicable” should be included in clause 2(2)(c).  
	Consultation Question 32: We seek consultees’ views on what security interests are typically taken over trade documents at the moment. 
	Consultation Question 33: We provisionally propose that an electronic trade document should be capable of being the subject of possessory concepts including bailment, conversion, pledges, and liens, and that this should be provided for in legislation. Do consultees? 
	Consultation Question 34: We provisionally propose that existing rules and practices can accommodate the discharge, surrender or accomplishment of electronic trade documents, and that no specific legislative provision is needed. Do consultees agree? 
	Consultation Question 35: We provisionally propose that provision should be made to allow for a change of medium for trade documents from electronic to paper, or from paper to electronic. Do consultees agree? 
	Consultation Question 36: We seek consultees’ views on whether the draft Bill should contain a requirement that the issuer of a trade document must allow the person in possession to change the document’s medium. 
	Consultation Question 37: We seek consultees’ views on whether the electronic trade documents that satisfy the requirements of our draft Bill will also satisfy the requirements of the MLETR. 
	Consultation Question 38: We provisionally propose that the Law Commission should consider the private international law aspects of digital assets, including electronic trade documents, as part of a separate project. Do consultees agree? 
	Consultation Question 39: We provisionally propose that the word “issue” describes the process by which a trade document (where relevant) becomes a document of title. Do consultees agree? 
	Consultation Question 40: We provisionally propose that the change of medium of a trade document issued before the Act comes into force should not be permitted. Do consultees agree? 
	Consultation Question 41: We provisionally propose that our proposals do not create any additional risk that documents which are not intended to be documentary intangibles will become so by virtue of the draft Bill. Do consultees agree? 

	Chapter 7: Assessing the impact of reform
	Consultation Question 42: We seek consultees’ views on what, in their experience, is the average number of paper documents required in a single trade transaction, compared to our current assumption of 40. 
	Consultation Question 43: We seek consultees' views on whether our estimate of the global total number of paper trade documents used in container shipping is accurate. 
	Consultation Question 44: We seek consultees’ views on whether the average number of documents required in a trade transaction varies between sectors. If so, please give details. 
	Consultation Question 45: We seek consultees’ views, if they are able to give an estimate, on the percentage of trade and shipping documentation which is under the law of England and Wales. 
	Consultation Question 46: We seek consultees' views on how quickly the industry would move to electronic trade documents if these provisional proposals came into force in 2022. 
	Consultation Question 47: We seek consultees’ views on how much money, or what percentage of the cost of a transaction, do consultees estimate could be saved per transaction by transitioning to electronic documents. 
	Consultation Question 48: We seek consultees’ views on the efficiency gains of a transition to electronic trade documents. Please provide evidence or data if possible. 
	Consultation Question 49: We provisionally propose that electronic trade documents will reduce the risk of fraud compared to paper trade documents. Do consultees agree? 
	Consultation Question 50: We provisionally propose that electronic trade documents will enhance the transparency of supply chains. Do consultees agree? Please provide examples or evidence if possible. 
	Consultation Question 51: We provisionally propose that there will be environmental benefits from a transition to electronic trade documents. Do consultees agree? Please provide examples or data if possible. 
	Consultation Question 52: We seek consultees' views on what impact is foreseen for ultimate end-users of goods. Please provide quantitative evidence if possible. 
	Consultation Question 53: We seek consultees’ views on if there are any potential positive impacts of our proposals that have not been identified above. 
	Consultation Question 54: We seek consultees’ views on whether it is anticipated that transition costs will be a brake on the uptake of electronic trade documents. 
	Consultation Question 55: We seek consultees’ views on factors that may affect the willingness of financers of trade transactions to adopt electronic trade documents. 
	Consultation Question 56: We seek consultees' views on the average energy consumption per transaction for proposed electronic trade document platforms. 
	Consultation Question 57: We seek consultees’ views on how the energy consumption of DLT can be minimised. 
	Consultation Question 58: We seek consultees’ views on whether there are any other potential negative impacts of our proposals that have not been identified above. 
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	Chapter 2: The nature of the problem
	Consultation Question 1: We invite consultees’ views on the advantages and disadvantages associated with using private contractual frameworks to facilitate the use of electronic trade documents, compared with using electronic documents recognised in law as being equivalent to paper documents. 

	Chapter 3: The law and practice of trade documents
	Consultation Question 2: 
	Consultation Question 3: We provisionally propose that sea waybills and air waybills need not and should not be included. Do consultees agree? 
	Consultation Question 4: We provisionally propose that bearer bonds and other documents of title including banker's drafts, certificates of deposit payable to bearer, bearer scrip certificates exchangeable for shares, mate's receipts, traveller's cheques, and dividend warrants need not and should not be included. Do consultees agree? 
	Consultation Question 5: We provisionally propose that the Secretary of State should have the power to add, remove, or amend an entry in the list of documents described in Consultation Question 1 by regulations made by statutory instrument. Do consultees agree? 
	Consultation Question 6: We provisionally propose that the group of documents covered by our proposed reforms should be referred to as "trade documents" in the draft Bill. Do consultees agree? If not, what alternative label would consultees propose, and why? 
	Consultation Question 7: We provisionally propose that each individual trade document in the draft Bill need not and should not be defined. Do consultees agree? If not, please give reasons. 
	Consultation Question 8: We provisionally propose to include ship’s delivery orders and warehouse receipts in our list of trade documents, without an express restriction to those that have been made out to order. Do consultees consider that this will cause problems? Please explain why. 

	Chapter 5: Possessing electronic trade documents
	Consultation Question 9: We provisionally propose that bare legal rights should be excluded from the scope of our proposals for the possession of electronic trade documents. Do consultees agree? 
	Consultation Question 10: We provisionally propose that, in order for an electronic trade document to be capable of possession, the nature of the document must not support concurrent control by multiple parties at one time. Do consultees agree? 
	Consultation Question 11: 
	Consultation Question 12: We provisionally propose that, in order for an electronic trade document to be capable of possession, “the system” on which the document is held must ensure that no more than one person can control the document at any one time. Do consultees agree? 
	Consultation Question 13: We invite consultees’ views on whether there could be a situation in which multiple parties could have equal claim to “possession” of an electronic trade document in such a way that they would not be “one person” for the purposes of the law. 
	Consultation Question 14: We provisionally propose that, in order for an electronic document to be capable of possession, transfer of the document must transfer control of the document to the transferee, and the transferor must lose control of it as a consequence. Do consultees agree? 
	Consultation Question 15: We invite consultees’ views on how existing systems, or those in development, ensure that the transferor of an electronic document can no longer control the document after it is transferred. 
	Consultation Question 16: We invite consultees’ views on whether the ability to retain a copy of an electronic trade document after transfer or other disposal of the electronic trade document could lead to problems in practice. 
	Consultation Question 17: We invite consultees’ views on whether the possessibility of electronic trade documents should depend on any other factors or criteria. If so, please explain the reasons for your additional criteria. 
	Consultation Question 18: 
	Consultation Question 19: We provisionally propose that there is no need to make explicit in legislation that the requirement of intention to possess applies to electronic trade documents. Do consultees agree? 
	Consultation Question 20: We invite consultees’ views on what circumstances there could be a debate about which of one or more parties is in possession of an electronic trade document held on a system of the type envisaged by our proposals. 

	Chapter 6: Using electronic trade documents
	Consultation Question 21: We provisionally propose that electronic trade documents should not be subject to an explicit statutory requirement for integrity. Do consultees agree? 
	Consultation Question 22: We provisionally propose not to impose an express statutory reliability requirement. Do consultees agree? Please give reasons. 
	Consultation Question 23: We provisionally propose that there should be a statutory requirement that electronic trade documents must contain the same information as would be required to be contained in a paper equivalent. Do consultees agree? 
	Consultation Question 24: We do not consider there to be a need to introduce an express statutory provision on writing in electronic trade documents, because the law already considers electronic displays to be capable of constituting “writing”. Do consultees agree? Please give reasons.  
	Consultation Question 25: We do not consider there to be a need to introduce an express statutory provision on signing electronic trade documents. Do consultees agree? Please give reasons. 
	Consultation Question 26: We do not consider there to be a need to introduce an express statutory provision on the accessibility of information contained in electronic documents. Do consultees agree? Please give reasons. 
	Consultation Question 27: We provisionally propose that legislation should explicitly allow for indorsement of electronic documents. Do consultees agree? Please give reasons. 
	Consultation Question 28: We seek consultees’ views on whether there is any need for electronic trade documents to be capable of being issued in sets. 
	Consultation Question 29: We provisionally propose that no further provision is required in legislation to address the following in respect of electronic trade documents: 
	Consultation Question 30: We seek consultees’ views on how amendment or rectification of an electronic trade document is achieved under existing systems and those in development. 
	Consultation Question 31: We seek consultees’ views on whether the phrase “so far as practicable” should be included in clause 2(2)(c).  
	Consultation Question 32: We seek consultees’ views on what security interests are typically taken over trade documents at the moment. 
	Consultation Question 33: We provisionally propose that an electronic trade document should be capable of being the subject of possessory concepts including bailment, conversion, pledges, and liens, and that this should be provided for in legislation. Do consultees? 
	Consultation Question 34: We provisionally propose that existing rules and practices can accommodate the discharge, surrender or accomplishment of electronic trade documents, and that no specific legislative provision is needed. Do consultees agree? 
	Consultation Question 35: We provisionally propose that provision should be made to allow for a change of medium for trade documents from electronic to paper, or from paper to electronic. Do consultees agree? 
	Consultation Question 36: We seek consultees’ views on whether the draft Bill should contain a requirement that the issuer of a trade document must allow the person in possession to change the document’s medium. 
	Consultation Question 37: We seek consultees’ views on whether the electronic trade documents that satisfy the requirements of our draft Bill will also satisfy the requirements of the MLETR. 
	Consultation Question 38: We provisionally propose that the Law Commission should consider the private international law aspects of digital assets, including electronic trade documents, as part of a separate project. Do consultees agree? 
	Consultation Question 39: We provisionally propose that the word “issue” describes the process by which a trade document (where relevant) becomes a document of title. Do consultees agree? 
	Consultation Question 40: We provisionally propose that the change of medium of a trade document issued before the Act comes into force should not be permitted. Do consultees agree? 
	Consultation Question 41: We provisionally propose that our proposals do not create any additional risk that documents which are not intended to be documentary intangibles will become so by virtue of the draft Bill. Do consultees agree? 

	Chapter 7: Assessing the impact of reform
	Consultation Question 42: We seek consultees’ views on what, in their experience, is the average number of paper documents required in a single trade transaction, compared to our current assumption of 40. 
	Consultation Question 43: We seek consultees' views on whether our estimate of the global total number of paper trade documents used in container shipping is accurate. 
	Consultation Question 44: We seek consultees’ views on whether the average number of documents required in a trade transaction varies between sectors. If so, please give details. 
	Consultation Question 45: We seek consultees’ views, if they are able to give an estimate, on the percentage of trade and shipping documentation which is under the law of England and Wales. 
	Consultation Question 46: We seek consultees' views on how quickly the industry would move to electronic trade documents if these provisional proposals came into force in 2022. 
	Consultation Question 47: We seek consultees’ views on how much money, or what percentage of the cost of a transaction, do consultees estimate could be saved per transaction by transitioning to electronic documents. 
	Consultation Question 48: We seek consultees’ views on the efficiency gains of a transition to electronic trade documents. Please provide evidence or data if possible. 
	Consultation Question 49: We provisionally propose that electronic trade documents will reduce the risk of fraud compared to paper trade documents. Do consultees agree? 
	Consultation Question 50: We provisionally propose that electronic trade documents will enhance the transparency of supply chains. Do consultees agree? Please provide examples or evidence if possible. 
	Consultation Question 51: We provisionally propose that there will be environmental benefits from a transition to electronic trade documents. Do consultees agree? Please provide examples or data if possible. 
	Consultation Question 52: We seek consultees' views on what impact is foreseen for ultimate end-users of goods. Please provide quantitative evidence if possible. 
	Consultation Question 53: We seek consultees’ views on if there are any potential positive impacts of our proposals that have not been identified above. 
	Consultation Question 54: We seek consultees’ views on whether it is anticipated that transition costs will be a brake on the uptake of electronic trade documents. 
	Consultation Question 55: We seek consultees’ views on factors that may affect the willingness of financers of trade transactions to adopt electronic trade documents. 
	Consultation Question 56: We seek consultees' views on the average energy consumption per transaction for proposed electronic trade document platforms. 
	Consultation Question 57: We seek consultees’ views on how the energy consumption of DLT can be minimised. 
	Consultation Question 58: We seek consultees’ views on whether there are any other potential negative impacts of our proposals that have not been identified above. 
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	Chapter 2: The nature of the problem
	Consultation Question 1: We invite consultees’ views on the advantages and disadvantages associated with using private contractual frameworks to facilitate the use of electronic trade documents, compared with using electronic documents recognised in law as being equivalent to paper documents. 
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	Consultation Question 35: We provisionally propose that provision should be made to allow for a change of medium for trade documents from electronic to paper, or from paper to electronic. Do consultees agree? 
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	Consultation Question 40: We provisionally propose that the change of medium of a trade document issued before the Act comes into force should not be permitted. Do consultees agree? 
	Consultation Question 41: We provisionally propose that our proposals do not create any additional risk that documents which are not intended to be documentary intangibles will become so by virtue of the draft Bill. Do consultees agree? 
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	Consultation Question 53: We seek consultees’ views on if there are any potential positive impacts of our proposals that have not been identified above. 
	Consultation Question 54: We seek consultees’ views on whether it is anticipated that transition costs will be a brake on the uptake of electronic trade documents. 
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	Chapter 2: The nature of the problem
	Consultation Question 1: We invite consultees’ views on the advantages and disadvantages associated with using private contractual frameworks to facilitate the use of electronic trade documents, compared with using electronic documents recognised in law as being equivalent to paper documents. 
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	Consultation Question 3: We provisionally propose that sea waybills and air waybills need not and should not be included. Do consultees agree? 
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	Consultation Question 51: We provisionally propose that there will be environmental benefits from a transition to electronic trade documents. Do consultees agree? Please provide examples or data if possible. 
	Consultation Question 52: We seek consultees' views on what impact is foreseen for ultimate end-users of goods. Please provide quantitative evidence if possible. 
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	Chapter 2: The nature of the problem
	Consultation Question 1: We invite consultees’ views on the advantages and disadvantages associated with using private contractual frameworks to facilitate the use of electronic trade documents, compared with using electronic documents recognised in law as being equivalent to paper documents. 
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	Consultation Question 2: 
	Consultation Question 3: We provisionally propose that sea waybills and air waybills need not and should not be included. Do consultees agree? 
	Consultation Question 4: We provisionally propose that bearer bonds and other documents of title including banker's drafts, certificates of deposit payable to bearer, bearer scrip certificates exchangeable for shares, mate's receipts, traveller's cheques, and dividend warrants need not and should not be included. Do consultees agree? 
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	Consultation Question 6: We provisionally propose that the group of documents covered by our proposed reforms should be referred to as "trade documents" in the draft Bill. Do consultees agree? If not, what alternative label would consultees propose, and why? 
	Consultation Question 7: We provisionally propose that each individual trade document in the draft Bill need not and should not be defined. Do consultees agree? If not, please give reasons. 
	Consultation Question 8: We provisionally propose to include ship’s delivery orders and warehouse receipts in our list of trade documents, without an express restriction to those that have been made out to order. Do consultees consider that this will cause problems? Please explain why. 
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	Consultation Question 9: We provisionally propose that bare legal rights should be excluded from the scope of our proposals for the possession of electronic trade documents. Do consultees agree? 
	Consultation Question 10: We provisionally propose that, in order for an electronic trade document to be capable of possession, the nature of the document must not support concurrent control by multiple parties at one time. Do consultees agree? 
	Consultation Question 11: 
	Consultation Question 12: We provisionally propose that, in order for an electronic trade document to be capable of possession, “the system” on which the document is held must ensure that no more than one person can control the document at any one time. Do consultees agree? 
	Consultation Question 13: We invite consultees’ views on whether there could be a situation in which multiple parties could have equal claim to “possession” of an electronic trade document in such a way that they would not be “one person” for the purposes of the law. 
	Consultation Question 14: We provisionally propose that, in order for an electronic document to be capable of possession, transfer of the document must transfer control of the document to the transferee, and the transferor must lose control of it as a consequence. Do consultees agree? 
	Consultation Question 15: We invite consultees’ views on how existing systems, or those in development, ensure that the transferor of an electronic document can no longer control the document after it is transferred. 
	Consultation Question 16: We invite consultees’ views on whether the ability to retain a copy of an electronic trade document after transfer or other disposal of the electronic trade document could lead to problems in practice. 
	Consultation Question 17: We invite consultees’ views on whether the possessibility of electronic trade documents should depend on any other factors or criteria. If so, please explain the reasons for your additional criteria. 
	Consultation Question 18: 
	Consultation Question 19: We provisionally propose that there is no need to make explicit in legislation that the requirement of intention to possess applies to electronic trade documents. Do consultees agree? 
	Consultation Question 20: We invite consultees’ views on what circumstances there could be a debate about which of one or more parties is in possession of an electronic trade document held on a system of the type envisaged by our proposals. 
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	Consultation Question 21: We provisionally propose that electronic trade documents should not be subject to an explicit statutory requirement for integrity. Do consultees agree? 
	Consultation Question 22: We provisionally propose not to impose an express statutory reliability requirement. Do consultees agree? Please give reasons. 
	Consultation Question 23: We provisionally propose that there should be a statutory requirement that electronic trade documents must contain the same information as would be required to be contained in a paper equivalent. Do consultees agree? 
	Consultation Question 24: We do not consider there to be a need to introduce an express statutory provision on writing in electronic trade documents, because the law already considers electronic displays to be capable of constituting “writing”. Do consultees agree? Please give reasons.  
	Consultation Question 25: We do not consider there to be a need to introduce an express statutory provision on signing electronic trade documents. Do consultees agree? Please give reasons. 
	Consultation Question 26: We do not consider there to be a need to introduce an express statutory provision on the accessibility of information contained in electronic documents. Do consultees agree? Please give reasons. 
	Consultation Question 27: We provisionally propose that legislation should explicitly allow for indorsement of electronic documents. Do consultees agree? Please give reasons. 
	Consultation Question 28: We seek consultees’ views on whether there is any need for electronic trade documents to be capable of being issued in sets. 
	Consultation Question 29: We provisionally propose that no further provision is required in legislation to address the following in respect of electronic trade documents: 
	Consultation Question 30: We seek consultees’ views on how amendment or rectification of an electronic trade document is achieved under existing systems and those in development. 
	Consultation Question 31: We seek consultees’ views on whether the phrase “so far as practicable” should be included in clause 2(2)(c).  
	Consultation Question 32: We seek consultees’ views on what security interests are typically taken over trade documents at the moment. 
	Consultation Question 33: We provisionally propose that an electronic trade document should be capable of being the subject of possessory concepts including bailment, conversion, pledges, and liens, and that this should be provided for in legislation. Do consultees? 
	Consultation Question 34: We provisionally propose that existing rules and practices can accommodate the discharge, surrender or accomplishment of electronic trade documents, and that no specific legislative provision is needed. Do consultees agree? 
	Consultation Question 35: We provisionally propose that provision should be made to allow for a change of medium for trade documents from electronic to paper, or from paper to electronic. Do consultees agree? 
	Consultation Question 36: We seek consultees’ views on whether the draft Bill should contain a requirement that the issuer of a trade document must allow the person in possession to change the document’s medium. 
	Consultation Question 37: We seek consultees’ views on whether the electronic trade documents that satisfy the requirements of our draft Bill will also satisfy the requirements of the MLETR. 
	Consultation Question 38: We provisionally propose that the Law Commission should consider the private international law aspects of digital assets, including electronic trade documents, as part of a separate project. Do consultees agree? 
	Consultation Question 39: We provisionally propose that the word “issue” describes the process by which a trade document (where relevant) becomes a document of title. Do consultees agree? 
	Consultation Question 40: We provisionally propose that the change of medium of a trade document issued before the Act comes into force should not be permitted. Do consultees agree? 
	Consultation Question 41: We provisionally propose that our proposals do not create any additional risk that documents which are not intended to be documentary intangibles will become so by virtue of the draft Bill. Do consultees agree? 

	Chapter 7: Assessing the impact of reform
	Consultation Question 42: We seek consultees’ views on what, in their experience, is the average number of paper documents required in a single trade transaction, compared to our current assumption of 40. 
	Consultation Question 43: We seek consultees' views on whether our estimate of the global total number of paper trade documents used in container shipping is accurate. 
	Consultation Question 44: We seek consultees’ views on whether the average number of documents required in a trade transaction varies between sectors. If so, please give details. 
	Consultation Question 45: We seek consultees’ views, if they are able to give an estimate, on the percentage of trade and shipping documentation which is under the law of England and Wales. 
	Consultation Question 46: We seek consultees' views on how quickly the industry would move to electronic trade documents if these provisional proposals came into force in 2022. 
	Consultation Question 47: We seek consultees’ views on how much money, or what percentage of the cost of a transaction, do consultees estimate could be saved per transaction by transitioning to electronic documents. 
	Consultation Question 48: We seek consultees’ views on the efficiency gains of a transition to electronic trade documents. Please provide evidence or data if possible. 
	Consultation Question 49: We provisionally propose that electronic trade documents will reduce the risk of fraud compared to paper trade documents. Do consultees agree? 
	Consultation Question 50: We provisionally propose that electronic trade documents will enhance the transparency of supply chains. Do consultees agree? Please provide examples or evidence if possible. 
	Consultation Question 51: We provisionally propose that there will be environmental benefits from a transition to electronic trade documents. Do consultees agree? Please provide examples or data if possible. 
	Consultation Question 52: We seek consultees' views on what impact is foreseen for ultimate end-users of goods. Please provide quantitative evidence if possible. 
	Consultation Question 53: We seek consultees’ views on if there are any potential positive impacts of our proposals that have not been identified above. 
	Consultation Question 54: We seek consultees’ views on whether it is anticipated that transition costs will be a brake on the uptake of electronic trade documents. 
	Consultation Question 55: We seek consultees’ views on factors that may affect the willingness of financers of trade transactions to adopt electronic trade documents. 
	Consultation Question 56: We seek consultees' views on the average energy consumption per transaction for proposed electronic trade document platforms. 
	Consultation Question 57: We seek consultees’ views on how the energy consumption of DLT can be minimised. 
	Consultation Question 58: We seek consultees’ views on whether there are any other potential negative impacts of our proposals that have not been identified above. 
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	Chapter 2: The nature of the problem
	Consultation Question 1: We invite consultees’ views on the advantages and disadvantages associated with using private contractual frameworks to facilitate the use of electronic trade documents, compared with using electronic documents recognised in law as being equivalent to paper documents. 

	Chapter 3: The law and practice of trade documents
	Consultation Question 2: 
	Consultation Question 3: We provisionally propose that sea waybills and air waybills need not and should not be included. Do consultees agree? 
	Consultation Question 4: We provisionally propose that bearer bonds and other documents of title including banker's drafts, certificates of deposit payable to bearer, bearer scrip certificates exchangeable for shares, mate's receipts, traveller's cheques, and dividend warrants need not and should not be included. Do consultees agree? 
	Consultation Question 5: We provisionally propose that the Secretary of State should have the power to add, remove, or amend an entry in the list of documents described in Consultation Question 1 by regulations made by statutory instrument. Do consultees agree? 
	Consultation Question 6: We provisionally propose that the group of documents covered by our proposed reforms should be referred to as "trade documents" in the draft Bill. Do consultees agree? If not, what alternative label would consultees propose, and why? 
	Consultation Question 7: We provisionally propose that each individual trade document in the draft Bill need not and should not be defined. Do consultees agree? If not, please give reasons. 
	Consultation Question 8: We provisionally propose to include ship’s delivery orders and warehouse receipts in our list of trade documents, without an express restriction to those that have been made out to order. Do consultees consider that this will cause problems? Please explain why. 

	Chapter 5: Possessing electronic trade documents
	Consultation Question 9: We provisionally propose that bare legal rights should be excluded from the scope of our proposals for the possession of electronic trade documents. Do consultees agree? 
	Consultation Question 10: We provisionally propose that, in order for an electronic trade document to be capable of possession, the nature of the document must not support concurrent control by multiple parties at one time. Do consultees agree? 
	Consultation Question 11: 
	Consultation Question 12: We provisionally propose that, in order for an electronic trade document to be capable of possession, “the system” on which the document is held must ensure that no more than one person can control the document at any one time. Do consultees agree? 
	Consultation Question 13: We invite consultees’ views on whether there could be a situation in which multiple parties could have equal claim to “possession” of an electronic trade document in such a way that they would not be “one person” for the purposes of the law. 
	Consultation Question 14: We provisionally propose that, in order for an electronic document to be capable of possession, transfer of the document must transfer control of the document to the transferee, and the transferor must lose control of it as a consequence. Do consultees agree? 
	Consultation Question 15: We invite consultees’ views on how existing systems, or those in development, ensure that the transferor of an electronic document can no longer control the document after it is transferred. 
	Consultation Question 16: We invite consultees’ views on whether the ability to retain a copy of an electronic trade document after transfer or other disposal of the electronic trade document could lead to problems in practice. 
	Consultation Question 17: We invite consultees’ views on whether the possessibility of electronic trade documents should depend on any other factors or criteria. If so, please explain the reasons for your additional criteria. 
	Consultation Question 18: 
	Consultation Question 19: We provisionally propose that there is no need to make explicit in legislation that the requirement of intention to possess applies to electronic trade documents. Do consultees agree? 
	Consultation Question 20: We invite consultees’ views on what circumstances there could be a debate about which of one or more parties is in possession of an electronic trade document held on a system of the type envisaged by our proposals. 

	Chapter 6: Using electronic trade documents
	Consultation Question 21: We provisionally propose that electronic trade documents should not be subject to an explicit statutory requirement for integrity. Do consultees agree? 
	Consultation Question 22: We provisionally propose not to impose an express statutory reliability requirement. Do consultees agree? Please give reasons. 
	Consultation Question 23: We provisionally propose that there should be a statutory requirement that electronic trade documents must contain the same information as would be required to be contained in a paper equivalent. Do consultees agree? 
	Consultation Question 24: We do not consider there to be a need to introduce an express statutory provision on writing in electronic trade documents, because the law already considers electronic displays to be capable of constituting “writing”. Do consultees agree? Please give reasons.  
	Consultation Question 25: We do not consider there to be a need to introduce an express statutory provision on signing electronic trade documents. Do consultees agree? Please give reasons. 
	Consultation Question 26: We do not consider there to be a need to introduce an express statutory provision on the accessibility of information contained in electronic documents. Do consultees agree? Please give reasons. 
	Consultation Question 27: We provisionally propose that legislation should explicitly allow for indorsement of electronic documents. Do consultees agree? Please give reasons. 
	Consultation Question 28: We seek consultees’ views on whether there is any need for electronic trade documents to be capable of being issued in sets. 
	Consultation Question 29: We provisionally propose that no further provision is required in legislation to address the following in respect of electronic trade documents: 
	Consultation Question 30: We seek consultees’ views on how amendment or rectification of an electronic trade document is achieved under existing systems and those in development. 
	Consultation Question 31: We seek consultees’ views on whether the phrase “so far as practicable” should be included in clause 2(2)(c).  
	Consultation Question 32: We seek consultees’ views on what security interests are typically taken over trade documents at the moment. 
	Consultation Question 33: We provisionally propose that an electronic trade document should be capable of being the subject of possessory concepts including bailment, conversion, pledges, and liens, and that this should be provided for in legislation. Do consultees? 
	Consultation Question 34: We provisionally propose that existing rules and practices can accommodate the discharge, surrender or accomplishment of electronic trade documents, and that no specific legislative provision is needed. Do consultees agree? 
	Consultation Question 35: We provisionally propose that provision should be made to allow for a change of medium for trade documents from electronic to paper, or from paper to electronic. Do consultees agree? 
	Consultation Question 36: We seek consultees’ views on whether the draft Bill should contain a requirement that the issuer of a trade document must allow the person in possession to change the document’s medium. 
	Consultation Question 37: We seek consultees’ views on whether the electronic trade documents that satisfy the requirements of our draft Bill will also satisfy the requirements of the MLETR. 
	Consultation Question 38: We provisionally propose that the Law Commission should consider the private international law aspects of digital assets, including electronic trade documents, as part of a separate project. Do consultees agree? 
	Consultation Question 39: We provisionally propose that the word “issue” describes the process by which a trade document (where relevant) becomes a document of title. Do consultees agree? 
	Consultation Question 40: We provisionally propose that the change of medium of a trade document issued before the Act comes into force should not be permitted. Do consultees agree? 
	Consultation Question 41: We provisionally propose that our proposals do not create any additional risk that documents which are not intended to be documentary intangibles will become so by virtue of the draft Bill. Do consultees agree? 

	Chapter 7: Assessing the impact of reform
	Consultation Question 42: We seek consultees’ views on what, in their experience, is the average number of paper documents required in a single trade transaction, compared to our current assumption of 40. 
	Consultation Question 43: We seek consultees' views on whether our estimate of the global total number of paper trade documents used in container shipping is accurate. 
	Consultation Question 44: We seek consultees’ views on whether the average number of documents required in a trade transaction varies between sectors. If so, please give details. 
	Consultation Question 45: We seek consultees’ views, if they are able to give an estimate, on the percentage of trade and shipping documentation which is under the law of England and Wales. 
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	Consultation Question 47: We seek consultees’ views on how much money, or what percentage of the cost of a transaction, do consultees estimate could be saved per transaction by transitioning to electronic documents. 
	Consultation Question 48: We seek consultees’ views on the efficiency gains of a transition to electronic trade documents. Please provide evidence or data if possible. 
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	Consultation Question 51: We provisionally propose that there will be environmental benefits from a transition to electronic trade documents. Do consultees agree? Please provide examples or data if possible. 
	Consultation Question 52: We seek consultees' views on what impact is foreseen for ultimate end-users of goods. Please provide quantitative evidence if possible. 
	Consultation Question 53: We seek consultees’ views on if there are any potential positive impacts of our proposals that have not been identified above. 
	Consultation Question 54: We seek consultees’ views on whether it is anticipated that transition costs will be a brake on the uptake of electronic trade documents. 
	Consultation Question 55: We seek consultees’ views on factors that may affect the willingness of financers of trade transactions to adopt electronic trade documents. 
	Consultation Question 56: We seek consultees' views on the average energy consumption per transaction for proposed electronic trade document platforms. 
	Consultation Question 57: We seek consultees’ views on how the energy consumption of DLT can be minimised. 
	Consultation Question 58: We seek consultees’ views on whether there are any other potential negative impacts of our proposals that have not been identified above. 
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	Chapter 2: The nature of the problem
	Consultation Question 1: We invite consultees’ views on the advantages and disadvantages associated with using private contractual frameworks to facilitate the use of electronic trade documents, compared with using electronic documents recognised in law as being equivalent to paper documents. 

	Chapter 3: The law and practice of trade documents
	Consultation Question 2: 
	Consultation Question 3: We provisionally propose that sea waybills and air waybills need not and should not be included. Do consultees agree? 
	Consultation Question 4: We provisionally propose that bearer bonds and other documents of title including banker's drafts, certificates of deposit payable to bearer, bearer scrip certificates exchangeable for shares, mate's receipts, traveller's cheques, and dividend warrants need not and should not be included. Do consultees agree? 
	Consultation Question 5: We provisionally propose that the Secretary of State should have the power to add, remove, or amend an entry in the list of documents described in Consultation Question 1 by regulations made by statutory instrument. Do consultees agree? 
	Consultation Question 6: We provisionally propose that the group of documents covered by our proposed reforms should be referred to as "trade documents" in the draft Bill. Do consultees agree? If not, what alternative label would consultees propose, and why? 
	Consultation Question 7: We provisionally propose that each individual trade document in the draft Bill need not and should not be defined. Do consultees agree? If not, please give reasons. 
	Consultation Question 8: We provisionally propose to include ship’s delivery orders and warehouse receipts in our list of trade documents, without an express restriction to those that have been made out to order. Do consultees consider that this will cause problems? Please explain why. 

	Chapter 5: Possessing electronic trade documents
	Consultation Question 9: We provisionally propose that bare legal rights should be excluded from the scope of our proposals for the possession of electronic trade documents. Do consultees agree? 
	Consultation Question 10: We provisionally propose that, in order for an electronic trade document to be capable of possession, the nature of the document must not support concurrent control by multiple parties at one time. Do consultees agree? 
	Consultation Question 11: 
	Consultation Question 12: We provisionally propose that, in order for an electronic trade document to be capable of possession, “the system” on which the document is held must ensure that no more than one person can control the document at any one time. Do consultees agree? 
	Consultation Question 13: We invite consultees’ views on whether there could be a situation in which multiple parties could have equal claim to “possession” of an electronic trade document in such a way that they would not be “one person” for the purposes of the law. 
	Consultation Question 14: We provisionally propose that, in order for an electronic document to be capable of possession, transfer of the document must transfer control of the document to the transferee, and the transferor must lose control of it as a consequence. Do consultees agree? 
	Consultation Question 15: We invite consultees’ views on how existing systems, or those in development, ensure that the transferor of an electronic document can no longer control the document after it is transferred. 
	Consultation Question 16: We invite consultees’ views on whether the ability to retain a copy of an electronic trade document after transfer or other disposal of the electronic trade document could lead to problems in practice. 
	Consultation Question 17: We invite consultees’ views on whether the possessibility of electronic trade documents should depend on any other factors or criteria. If so, please explain the reasons for your additional criteria. 
	Consultation Question 18: 
	Consultation Question 19: We provisionally propose that there is no need to make explicit in legislation that the requirement of intention to possess applies to electronic trade documents. Do consultees agree? 
	Consultation Question 20: We invite consultees’ views on what circumstances there could be a debate about which of one or more parties is in possession of an electronic trade document held on a system of the type envisaged by our proposals. 
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	Consultation Question 21: We provisionally propose that electronic trade documents should not be subject to an explicit statutory requirement for integrity. Do consultees agree? 
	Consultation Question 22: We provisionally propose not to impose an express statutory reliability requirement. Do consultees agree? Please give reasons. 
	Consultation Question 23: We provisionally propose that there should be a statutory requirement that electronic trade documents must contain the same information as would be required to be contained in a paper equivalent. Do consultees agree? 
	Consultation Question 24: We do not consider there to be a need to introduce an express statutory provision on writing in electronic trade documents, because the law already considers electronic displays to be capable of constituting “writing”. Do consultees agree? Please give reasons.  
	Consultation Question 25: We do not consider there to be a need to introduce an express statutory provision on signing electronic trade documents. Do consultees agree? Please give reasons. 
	Consultation Question 26: We do not consider there to be a need to introduce an express statutory provision on the accessibility of information contained in electronic documents. Do consultees agree? Please give reasons. 
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	Consultation Question 28: We seek consultees’ views on whether there is any need for electronic trade documents to be capable of being issued in sets. 
	Consultation Question 29: We provisionally propose that no further provision is required in legislation to address the following in respect of electronic trade documents: 
	Consultation Question 30: We seek consultees’ views on how amendment or rectification of an electronic trade document is achieved under existing systems and those in development. 
	Consultation Question 31: We seek consultees’ views on whether the phrase “so far as practicable” should be included in clause 2(2)(c).  
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	Consultation Question 33: We provisionally propose that an electronic trade document should be capable of being the subject of possessory concepts including bailment, conversion, pledges, and liens, and that this should be provided for in legislation. Do consultees? 
	Consultation Question 34: We provisionally propose that existing rules and practices can accommodate the discharge, surrender or accomplishment of electronic trade documents, and that no specific legislative provision is needed. Do consultees agree? 
	Consultation Question 35: We provisionally propose that provision should be made to allow for a change of medium for trade documents from electronic to paper, or from paper to electronic. Do consultees agree? 
	Consultation Question 36: We seek consultees’ views on whether the draft Bill should contain a requirement that the issuer of a trade document must allow the person in possession to change the document’s medium. 
	Consultation Question 37: We seek consultees’ views on whether the electronic trade documents that satisfy the requirements of our draft Bill will also satisfy the requirements of the MLETR. 
	Consultation Question 38: We provisionally propose that the Law Commission should consider the private international law aspects of digital assets, including electronic trade documents, as part of a separate project. Do consultees agree? 
	Consultation Question 39: We provisionally propose that the word “issue” describes the process by which a trade document (where relevant) becomes a document of title. Do consultees agree? 
	Consultation Question 40: We provisionally propose that the change of medium of a trade document issued before the Act comes into force should not be permitted. Do consultees agree? 
	Consultation Question 41: We provisionally propose that our proposals do not create any additional risk that documents which are not intended to be documentary intangibles will become so by virtue of the draft Bill. Do consultees agree? 
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	Consultation Question 42: We seek consultees’ views on what, in their experience, is the average number of paper documents required in a single trade transaction, compared to our current assumption of 40. 
	Consultation Question 43: We seek consultees' views on whether our estimate of the global total number of paper trade documents used in container shipping is accurate. 
	Consultation Question 44: We seek consultees’ views on whether the average number of documents required in a trade transaction varies between sectors. If so, please give details. 
	Consultation Question 45: We seek consultees’ views, if they are able to give an estimate, on the percentage of trade and shipping documentation which is under the law of England and Wales. 
	Consultation Question 46: We seek consultees' views on how quickly the industry would move to electronic trade documents if these provisional proposals came into force in 2022. 
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	Consultation Question 48: We seek consultees’ views on the efficiency gains of a transition to electronic trade documents. Please provide evidence or data if possible. 
	Consultation Question 49: We provisionally propose that electronic trade documents will reduce the risk of fraud compared to paper trade documents. Do consultees agree? 
	Consultation Question 50: We provisionally propose that electronic trade documents will enhance the transparency of supply chains. Do consultees agree? Please provide examples or evidence if possible. 
	Consultation Question 51: We provisionally propose that there will be environmental benefits from a transition to electronic trade documents. Do consultees agree? Please provide examples or data if possible. 
	Consultation Question 52: We seek consultees' views on what impact is foreseen for ultimate end-users of goods. Please provide quantitative evidence if possible. 
	Consultation Question 53: We seek consultees’ views on if there are any potential positive impacts of our proposals that have not been identified above. 
	Consultation Question 54: We seek consultees’ views on whether it is anticipated that transition costs will be a brake on the uptake of electronic trade documents. 
	Consultation Question 55: We seek consultees’ views on factors that may affect the willingness of financers of trade transactions to adopt electronic trade documents. 
	Consultation Question 56: We seek consultees' views on the average energy consumption per transaction for proposed electronic trade document platforms. 
	Consultation Question 57: We seek consultees’ views on how the energy consumption of DLT can be minimised. 
	Consultation Question 58: We seek consultees’ views on whether there are any other potential negative impacts of our proposals that have not been identified above. 
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	Chapter 2: The nature of the problem
	Consultation Question 1: We invite consultees’ views on the advantages and disadvantages associated with using private contractual frameworks to facilitate the use of electronic trade documents, compared with using electronic documents recognised in law as being equivalent to paper documents. 

	Chapter 3: The law and practice of trade documents
	Consultation Question 2: 
	Consultation Question 3: We provisionally propose that sea waybills and air waybills need not and should not be included. Do consultees agree? 
	Consultation Question 4: We provisionally propose that bearer bonds and other documents of title including banker's drafts, certificates of deposit payable to bearer, bearer scrip certificates exchangeable for shares, mate's receipts, traveller's cheques, and dividend warrants need not and should not be included. Do consultees agree? 
	Consultation Question 5: We provisionally propose that the Secretary of State should have the power to add, remove, or amend an entry in the list of documents described in Consultation Question 1 by regulations made by statutory instrument. Do consultees agree? 
	Consultation Question 6: We provisionally propose that the group of documents covered by our proposed reforms should be referred to as "trade documents" in the draft Bill. Do consultees agree? If not, what alternative label would consultees propose, and why? 
	Consultation Question 7: We provisionally propose that each individual trade document in the draft Bill need not and should not be defined. Do consultees agree? If not, please give reasons. 
	Consultation Question 8: We provisionally propose to include ship’s delivery orders and warehouse receipts in our list of trade documents, without an express restriction to those that have been made out to order. Do consultees consider that this will cause problems? Please explain why. 

	Chapter 5: Possessing electronic trade documents
	Consultation Question 9: We provisionally propose that bare legal rights should be excluded from the scope of our proposals for the possession of electronic trade documents. Do consultees agree? 
	Consultation Question 10: We provisionally propose that, in order for an electronic trade document to be capable of possession, the nature of the document must not support concurrent control by multiple parties at one time. Do consultees agree? 
	Consultation Question 11: 
	Consultation Question 12: We provisionally propose that, in order for an electronic trade document to be capable of possession, “the system” on which the document is held must ensure that no more than one person can control the document at any one time. Do consultees agree? 
	Consultation Question 13: We invite consultees’ views on whether there could be a situation in which multiple parties could have equal claim to “possession” of an electronic trade document in such a way that they would not be “one person” for the purposes of the law. 
	Consultation Question 14: We provisionally propose that, in order for an electronic document to be capable of possession, transfer of the document must transfer control of the document to the transferee, and the transferor must lose control of it as a consequence. Do consultees agree? 
	Consultation Question 15: We invite consultees’ views on how existing systems, or those in development, ensure that the transferor of an electronic document can no longer control the document after it is transferred. 
	Consultation Question 16: We invite consultees’ views on whether the ability to retain a copy of an electronic trade document after transfer or other disposal of the electronic trade document could lead to problems in practice. 
	Consultation Question 17: We invite consultees’ views on whether the possessibility of electronic trade documents should depend on any other factors or criteria. If so, please explain the reasons for your additional criteria. 
	Consultation Question 18: 
	Consultation Question 19: We provisionally propose that there is no need to make explicit in legislation that the requirement of intention to possess applies to electronic trade documents. Do consultees agree? 
	Consultation Question 20: We invite consultees’ views on what circumstances there could be a debate about which of one or more parties is in possession of an electronic trade document held on a system of the type envisaged by our proposals. 
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	Consultation Question 21: We provisionally propose that electronic trade documents should not be subject to an explicit statutory requirement for integrity. Do consultees agree? 
	Consultation Question 22: We provisionally propose not to impose an express statutory reliability requirement. Do consultees agree? Please give reasons. 
	Consultation Question 23: We provisionally propose that there should be a statutory requirement that electronic trade documents must contain the same information as would be required to be contained in a paper equivalent. Do consultees agree? 
	Consultation Question 24: We do not consider there to be a need to introduce an express statutory provision on writing in electronic trade documents, because the law already considers electronic displays to be capable of constituting “writing”. Do consultees agree? Please give reasons.  
	Consultation Question 25: We do not consider there to be a need to introduce an express statutory provision on signing electronic trade documents. Do consultees agree? Please give reasons. 
	Consultation Question 26: We do not consider there to be a need to introduce an express statutory provision on the accessibility of information contained in electronic documents. Do consultees agree? Please give reasons. 
	Consultation Question 27: We provisionally propose that legislation should explicitly allow for indorsement of electronic documents. Do consultees agree? Please give reasons. 
	Consultation Question 28: We seek consultees’ views on whether there is any need for electronic trade documents to be capable of being issued in sets. 
	Consultation Question 29: We provisionally propose that no further provision is required in legislation to address the following in respect of electronic trade documents: 
	Consultation Question 30: We seek consultees’ views on how amendment or rectification of an electronic trade document is achieved under existing systems and those in development. 
	Consultation Question 31: We seek consultees’ views on whether the phrase “so far as practicable” should be included in clause 2(2)(c).  
	Consultation Question 32: We seek consultees’ views on what security interests are typically taken over trade documents at the moment. 
	Consultation Question 33: We provisionally propose that an electronic trade document should be capable of being the subject of possessory concepts including bailment, conversion, pledges, and liens, and that this should be provided for in legislation. Do consultees? 
	Consultation Question 34: We provisionally propose that existing rules and practices can accommodate the discharge, surrender or accomplishment of electronic trade documents, and that no specific legislative provision is needed. Do consultees agree? 
	Consultation Question 35: We provisionally propose that provision should be made to allow for a change of medium for trade documents from electronic to paper, or from paper to electronic. Do consultees agree? 
	Consultation Question 36: We seek consultees’ views on whether the draft Bill should contain a requirement that the issuer of a trade document must allow the person in possession to change the document’s medium. 
	Consultation Question 37: We seek consultees’ views on whether the electronic trade documents that satisfy the requirements of our draft Bill will also satisfy the requirements of the MLETR. 
	Consultation Question 38: We provisionally propose that the Law Commission should consider the private international law aspects of digital assets, including electronic trade documents, as part of a separate project. Do consultees agree? 
	Consultation Question 39: We provisionally propose that the word “issue” describes the process by which a trade document (where relevant) becomes a document of title. Do consultees agree? 
	Consultation Question 40: We provisionally propose that the change of medium of a trade document issued before the Act comes into force should not be permitted. Do consultees agree? 
	Consultation Question 41: We provisionally propose that our proposals do not create any additional risk that documents which are not intended to be documentary intangibles will become so by virtue of the draft Bill. Do consultees agree? 

	Chapter 7: Assessing the impact of reform
	Consultation Question 42: We seek consultees’ views on what, in their experience, is the average number of paper documents required in a single trade transaction, compared to our current assumption of 40. 
	Consultation Question 43: We seek consultees' views on whether our estimate of the global total number of paper trade documents used in container shipping is accurate. 
	Consultation Question 44: We seek consultees’ views on whether the average number of documents required in a trade transaction varies between sectors. If so, please give details. 
	Consultation Question 45: We seek consultees’ views, if they are able to give an estimate, on the percentage of trade and shipping documentation which is under the law of England and Wales. 
	Consultation Question 46: We seek consultees' views on how quickly the industry would move to electronic trade documents if these provisional proposals came into force in 2022. 
	Consultation Question 47: We seek consultees’ views on how much money, or what percentage of the cost of a transaction, do consultees estimate could be saved per transaction by transitioning to electronic documents. 
	Consultation Question 48: We seek consultees’ views on the efficiency gains of a transition to electronic trade documents. Please provide evidence or data if possible. 
	Consultation Question 49: We provisionally propose that electronic trade documents will reduce the risk of fraud compared to paper trade documents. Do consultees agree? 
	Consultation Question 50: We provisionally propose that electronic trade documents will enhance the transparency of supply chains. Do consultees agree? Please provide examples or evidence if possible. 
	Consultation Question 51: We provisionally propose that there will be environmental benefits from a transition to electronic trade documents. Do consultees agree? Please provide examples or data if possible. 
	Consultation Question 52: We seek consultees' views on what impact is foreseen for ultimate end-users of goods. Please provide quantitative evidence if possible. 
	Consultation Question 53: We seek consultees’ views on if there are any potential positive impacts of our proposals that have not been identified above. 
	Consultation Question 54: We seek consultees’ views on whether it is anticipated that transition costs will be a brake on the uptake of electronic trade documents. 
	Consultation Question 55: We seek consultees’ views on factors that may affect the willingness of financers of trade transactions to adopt electronic trade documents. 
	Consultation Question 56: We seek consultees' views on the average energy consumption per transaction for proposed electronic trade document platforms. 
	Consultation Question 57: We seek consultees’ views on how the energy consumption of DLT can be minimised. 
	Consultation Question 58: We seek consultees’ views on whether there are any other potential negative impacts of our proposals that have not been identified above. 
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	About you
	What is your name? 
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	Are you responding to this consultation in a personal capacity or on behalf of your organisation? 
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	If you want the information that you provide in response to this consultation to be treated as confidential, please explain to us why you regard the information as confidential. As explained in our privacy notice, we will take full account of your explanation but cannot give an assurance that confidentiality can be maintained in all circumstances.  

	Chapter 2: The nature of the problem
	Consultation Question 1: We invite consultees’ views on the advantages and disadvantages associated with using private contractual frameworks to facilitate the use of electronic trade documents, compared with using electronic documents recognised in law as being equivalent to paper documents. 

	Chapter 3: The law and practice of trade documents
	Consultation Question 2: 
	Consultation Question 3: We provisionally propose that sea waybills and air waybills need not and should not be included. Do consultees agree? 
	Consultation Question 4: We provisionally propose that bearer bonds and other documents of title including banker's drafts, certificates of deposit payable to bearer, bearer scrip certificates exchangeable for shares, mate's receipts, traveller's cheques, and dividend warrants need not and should not be included. Do consultees agree? 
	Consultation Question 5: We provisionally propose that the Secretary of State should have the power to add, remove, or amend an entry in the list of documents described in Consultation Question 1 by regulations made by statutory instrument. Do consultees agree? 
	Consultation Question 6: We provisionally propose that the group of documents covered by our proposed reforms should be referred to as "trade documents" in the draft Bill. Do consultees agree? If not, what alternative label would consultees propose, and why? 
	Consultation Question 7: We provisionally propose that each individual trade document in the draft Bill need not and should not be defined. Do consultees agree? If not, please give reasons. 
	Consultation Question 8: We provisionally propose to include ship’s delivery orders and warehouse receipts in our list of trade documents, without an express restriction to those that have been made out to order. Do consultees consider that this will cause problems? Please explain why. 

	Chapter 5: Possessing electronic trade documents
	Consultation Question 9: We provisionally propose that bare legal rights should be excluded from the scope of our proposals for the possession of electronic trade documents. Do consultees agree? 
	Consultation Question 10: We provisionally propose that, in order for an electronic trade document to be capable of possession, the nature of the document must not support concurrent control by multiple parties at one time. Do consultees agree? 
	Consultation Question 11: 
	Consultation Question 12: We provisionally propose that, in order for an electronic trade document to be capable of possession, “the system” on which the document is held must ensure that no more than one person can control the document at any one time. Do consultees agree? 
	Consultation Question 13: We invite consultees’ views on whether there could be a situation in which multiple parties could have equal claim to “possession” of an electronic trade document in such a way that they would not be “one person” for the purposes of the law. 
	Consultation Question 14: We provisionally propose that, in order for an electronic document to be capable of possession, transfer of the document must transfer control of the document to the transferee, and the transferor must lose control of it as a consequence. Do consultees agree? 
	Consultation Question 15: We invite consultees’ views on how existing systems, or those in development, ensure that the transferor of an electronic document can no longer control the document after it is transferred. 
	Consultation Question 16: We invite consultees’ views on whether the ability to retain a copy of an electronic trade document after transfer or other disposal of the electronic trade document could lead to problems in practice. 
	Consultation Question 17: We invite consultees’ views on whether the possessibility of electronic trade documents should depend on any other factors or criteria. If so, please explain the reasons for your additional criteria. 
	Consultation Question 18: 
	Consultation Question 19: We provisionally propose that there is no need to make explicit in legislation that the requirement of intention to possess applies to electronic trade documents. Do consultees agree? 
	Consultation Question 20: We invite consultees’ views on what circumstances there could be a debate about which of one or more parties is in possession of an electronic trade document held on a system of the type envisaged by our proposals. 

	Chapter 6: Using electronic trade documents
	Consultation Question 21: We provisionally propose that electronic trade documents should not be subject to an explicit statutory requirement for integrity. Do consultees agree? 
	Consultation Question 22: We provisionally propose not to impose an express statutory reliability requirement. Do consultees agree? Please give reasons. 
	Consultation Question 23: We provisionally propose that there should be a statutory requirement that electronic trade documents must contain the same information as would be required to be contained in a paper equivalent. Do consultees agree? 
	Consultation Question 24: We do not consider there to be a need to introduce an express statutory provision on writing in electronic trade documents, because the law already considers electronic displays to be capable of constituting “writing”. Do consultees agree? Please give reasons.  
	Consultation Question 25: We do not consider there to be a need to introduce an express statutory provision on signing electronic trade documents. Do consultees agree? Please give reasons. 
	Consultation Question 26: We do not consider there to be a need to introduce an express statutory provision on the accessibility of information contained in electronic documents. Do consultees agree? Please give reasons. 
	Consultation Question 27: We provisionally propose that legislation should explicitly allow for indorsement of electronic documents. Do consultees agree? Please give reasons. 
	Consultation Question 28: We seek consultees’ views on whether there is any need for electronic trade documents to be capable of being issued in sets. 
	Consultation Question 29: We provisionally propose that no further provision is required in legislation to address the following in respect of electronic trade documents: 
	Consultation Question 30: We seek consultees’ views on how amendment or rectification of an electronic trade document is achieved under existing systems and those in development. 
	Consultation Question 31: We seek consultees’ views on whether the phrase “so far as practicable” should be included in clause 2(2)(c).  
	Consultation Question 32: We seek consultees’ views on what security interests are typically taken over trade documents at the moment. 
	Consultation Question 33: We provisionally propose that an electronic trade document should be capable of being the subject of possessory concepts including bailment, conversion, pledges, and liens, and that this should be provided for in legislation. Do consultees? 
	Consultation Question 34: We provisionally propose that existing rules and practices can accommodate the discharge, surrender or accomplishment of electronic trade documents, and that no specific legislative provision is needed. Do consultees agree? 
	Consultation Question 35: We provisionally propose that provision should be made to allow for a change of medium for trade documents from electronic to paper, or from paper to electronic. Do consultees agree? 
	Consultation Question 36: We seek consultees’ views on whether the draft Bill should contain a requirement that the issuer of a trade document must allow the person in possession to change the document’s medium. 
	Consultation Question 37: We seek consultees’ views on whether the electronic trade documents that satisfy the requirements of our draft Bill will also satisfy the requirements of the MLETR. 
	Consultation Question 38: We provisionally propose that the Law Commission should consider the private international law aspects of digital assets, including electronic trade documents, as part of a separate project. Do consultees agree? 
	Consultation Question 39: We provisionally propose that the word “issue” describes the process by which a trade document (where relevant) becomes a document of title. Do consultees agree? 
	Consultation Question 40: We provisionally propose that the change of medium of a trade document issued before the Act comes into force should not be permitted. Do consultees agree? 
	Consultation Question 41: We provisionally propose that our proposals do not create any additional risk that documents which are not intended to be documentary intangibles will become so by virtue of the draft Bill. Do consultees agree? 

	Chapter 7: Assessing the impact of reform
	Consultation Question 42: We seek consultees’ views on what, in their experience, is the average number of paper documents required in a single trade transaction, compared to our current assumption of 40. 
	Consultation Question 43: We seek consultees' views on whether our estimate of the global total number of paper trade documents used in container shipping is accurate. 
	Consultation Question 44: We seek consultees’ views on whether the average number of documents required in a trade transaction varies between sectors. If so, please give details. 
	Consultation Question 45: We seek consultees’ views, if they are able to give an estimate, on the percentage of trade and shipping documentation which is under the law of England and Wales. 
	Consultation Question 46: We seek consultees' views on how quickly the industry would move to electronic trade documents if these provisional proposals came into force in 2022. 
	Consultation Question 47: We seek consultees’ views on how much money, or what percentage of the cost of a transaction, do consultees estimate could be saved per transaction by transitioning to electronic documents. 
	Consultation Question 48: We seek consultees’ views on the efficiency gains of a transition to electronic trade documents. Please provide evidence or data if possible. 
	Consultation Question 49: We provisionally propose that electronic trade documents will reduce the risk of fraud compared to paper trade documents. Do consultees agree? 
	Consultation Question 50: We provisionally propose that electronic trade documents will enhance the transparency of supply chains. Do consultees agree? Please provide examples or evidence if possible. 
	Consultation Question 51: We provisionally propose that there will be environmental benefits from a transition to electronic trade documents. Do consultees agree? Please provide examples or data if possible. 
	Consultation Question 52: We seek consultees' views on what impact is foreseen for ultimate end-users of goods. Please provide quantitative evidence if possible. 
	Consultation Question 53: We seek consultees’ views on if there are any potential positive impacts of our proposals that have not been identified above. 
	Consultation Question 54: We seek consultees’ views on whether it is anticipated that transition costs will be a brake on the uptake of electronic trade documents. 
	Consultation Question 55: We seek consultees’ views on factors that may affect the willingness of financers of trade transactions to adopt electronic trade documents. 
	Consultation Question 56: We seek consultees' views on the average energy consumption per transaction for proposed electronic trade document platforms. 
	Consultation Question 57: We seek consultees’ views on how the energy consumption of DLT can be minimised. 
	Consultation Question 58: We seek consultees’ views on whether there are any other potential negative impacts of our proposals that have not been identified above. 
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	If you want the information that you provide in response to this consultation to be treated as confidential, please explain to us why you regard the information as confidential. As explained in our privacy notice, we will take full account of your explanation but cannot give an assurance that confidentiality can be maintained in all circumstances.  

	Chapter 2: The nature of the problem
	Consultation Question 1: We invite consultees’ views on the advantages and disadvantages associated with using private contractual frameworks to facilitate the use of electronic trade documents, compared with using electronic documents recognised in law as being equivalent to paper documents. 

	Chapter 3: The law and practice of trade documents
	Consultation Question 2: 
	Consultation Question 3: We provisionally propose that sea waybills and air waybills need not and should not be included. Do consultees agree? 
	Consultation Question 4: We provisionally propose that bearer bonds and other documents of title including banker's drafts, certificates of deposit payable to bearer, bearer scrip certificates exchangeable for shares, mate's receipts, traveller's cheques, and dividend warrants need not and should not be included. Do consultees agree? 
	Consultation Question 5: We provisionally propose that the Secretary of State should have the power to add, remove, or amend an entry in the list of documents described in Consultation Question 1 by regulations made by statutory instrument. Do consultees agree? 
	Consultation Question 6: We provisionally propose that the group of documents covered by our proposed reforms should be referred to as "trade documents" in the draft Bill. Do consultees agree? If not, what alternative label would consultees propose, and why? 
	Consultation Question 7: We provisionally propose that each individual trade document in the draft Bill need not and should not be defined. Do consultees agree? If not, please give reasons. 
	Consultation Question 8: We provisionally propose to include ship’s delivery orders and warehouse receipts in our list of trade documents, without an express restriction to those that have been made out to order. Do consultees consider that this will cause problems? Please explain why. 

	Chapter 5: Possessing electronic trade documents
	Consultation Question 9: We provisionally propose that bare legal rights should be excluded from the scope of our proposals for the possession of electronic trade documents. Do consultees agree? 
	Consultation Question 10: We provisionally propose that, in order for an electronic trade document to be capable of possession, the nature of the document must not support concurrent control by multiple parties at one time. Do consultees agree? 
	Consultation Question 11: 
	Consultation Question 12: We provisionally propose that, in order for an electronic trade document to be capable of possession, “the system” on which the document is held must ensure that no more than one person can control the document at any one time. Do consultees agree? 
	Consultation Question 13: We invite consultees’ views on whether there could be a situation in which multiple parties could have equal claim to “possession” of an electronic trade document in such a way that they would not be “one person” for the purposes of the law. 
	Consultation Question 14: We provisionally propose that, in order for an electronic document to be capable of possession, transfer of the document must transfer control of the document to the transferee, and the transferor must lose control of it as a consequence. Do consultees agree? 
	Consultation Question 15: We invite consultees’ views on how existing systems, or those in development, ensure that the transferor of an electronic document can no longer control the document after it is transferred. 
	Consultation Question 16: We invite consultees’ views on whether the ability to retain a copy of an electronic trade document after transfer or other disposal of the electronic trade document could lead to problems in practice. 
	Consultation Question 17: We invite consultees’ views on whether the possessibility of electronic trade documents should depend on any other factors or criteria. If so, please explain the reasons for your additional criteria. 
	Consultation Question 18: 
	Consultation Question 19: We provisionally propose that there is no need to make explicit in legislation that the requirement of intention to possess applies to electronic trade documents. Do consultees agree? 
	Consultation Question 20: We invite consultees’ views on what circumstances there could be a debate about which of one or more parties is in possession of an electronic trade document held on a system of the type envisaged by our proposals. 

	Chapter 6: Using electronic trade documents
	Consultation Question 21: We provisionally propose that electronic trade documents should not be subject to an explicit statutory requirement for integrity. Do consultees agree? 
	Consultation Question 22: We provisionally propose not to impose an express statutory reliability requirement. Do consultees agree? Please give reasons. 
	Consultation Question 23: We provisionally propose that there should be a statutory requirement that electronic trade documents must contain the same information as would be required to be contained in a paper equivalent. Do consultees agree? 
	Consultation Question 24: We do not consider there to be a need to introduce an express statutory provision on writing in electronic trade documents, because the law already considers electronic displays to be capable of constituting “writing”. Do consultees agree? Please give reasons.  
	Consultation Question 25: We do not consider there to be a need to introduce an express statutory provision on signing electronic trade documents. Do consultees agree? Please give reasons. 
	Consultation Question 26: We do not consider there to be a need to introduce an express statutory provision on the accessibility of information contained in electronic documents. Do consultees agree? Please give reasons. 
	Consultation Question 27: We provisionally propose that legislation should explicitly allow for indorsement of electronic documents. Do consultees agree? Please give reasons. 
	Consultation Question 28: We seek consultees’ views on whether there is any need for electronic trade documents to be capable of being issued in sets. 
	Consultation Question 29: We provisionally propose that no further provision is required in legislation to address the following in respect of electronic trade documents: 
	Consultation Question 30: We seek consultees’ views on how amendment or rectification of an electronic trade document is achieved under existing systems and those in development. 
	Consultation Question 31: We seek consultees’ views on whether the phrase “so far as practicable” should be included in clause 2(2)(c).  
	Consultation Question 32: We seek consultees’ views on what security interests are typically taken over trade documents at the moment. 
	Consultation Question 33: We provisionally propose that an electronic trade document should be capable of being the subject of possessory concepts including bailment, conversion, pledges, and liens, and that this should be provided for in legislation. Do consultees? 
	Consultation Question 34: We provisionally propose that existing rules and practices can accommodate the discharge, surrender or accomplishment of electronic trade documents, and that no specific legislative provision is needed. Do consultees agree? 
	Consultation Question 35: We provisionally propose that provision should be made to allow for a change of medium for trade documents from electronic to paper, or from paper to electronic. Do consultees agree? 
	Consultation Question 36: We seek consultees’ views on whether the draft Bill should contain a requirement that the issuer of a trade document must allow the person in possession to change the document’s medium. 
	Consultation Question 37: We seek consultees’ views on whether the electronic trade documents that satisfy the requirements of our draft Bill will also satisfy the requirements of the MLETR. 
	Consultation Question 38: We provisionally propose that the Law Commission should consider the private international law aspects of digital assets, including electronic trade documents, as part of a separate project. Do consultees agree? 
	Consultation Question 39: We provisionally propose that the word “issue” describes the process by which a trade document (where relevant) becomes a document of title. Do consultees agree? 
	Consultation Question 40: We provisionally propose that the change of medium of a trade document issued before the Act comes into force should not be permitted. Do consultees agree? 
	Consultation Question 41: We provisionally propose that our proposals do not create any additional risk that documents which are not intended to be documentary intangibles will become so by virtue of the draft Bill. Do consultees agree? 

	Chapter 7: Assessing the impact of reform
	Consultation Question 42: We seek consultees’ views on what, in their experience, is the average number of paper documents required in a single trade transaction, compared to our current assumption of 40. 
	Consultation Question 43: We seek consultees' views on whether our estimate of the global total number of paper trade documents used in container shipping is accurate. 
	Consultation Question 44: We seek consultees’ views on whether the average number of documents required in a trade transaction varies between sectors. If so, please give details. 
	Consultation Question 45: We seek consultees’ views, if they are able to give an estimate, on the percentage of trade and shipping documentation which is under the law of England and Wales. 
	Consultation Question 46: We seek consultees' views on how quickly the industry would move to electronic trade documents if these provisional proposals came into force in 2022. 
	Consultation Question 47: We seek consultees’ views on how much money, or what percentage of the cost of a transaction, do consultees estimate could be saved per transaction by transitioning to electronic documents. 
	Consultation Question 48: We seek consultees’ views on the efficiency gains of a transition to electronic trade documents. Please provide evidence or data if possible. 
	Consultation Question 49: We provisionally propose that electronic trade documents will reduce the risk of fraud compared to paper trade documents. Do consultees agree? 
	Consultation Question 50: We provisionally propose that electronic trade documents will enhance the transparency of supply chains. Do consultees agree? Please provide examples or evidence if possible. 
	Consultation Question 51: We provisionally propose that there will be environmental benefits from a transition to electronic trade documents. Do consultees agree? Please provide examples or data if possible. 
	Consultation Question 52: We seek consultees' views on what impact is foreseen for ultimate end-users of goods. Please provide quantitative evidence if possible. 
	Consultation Question 53: We seek consultees’ views on if there are any potential positive impacts of our proposals that have not been identified above. 
	Consultation Question 54: We seek consultees’ views on whether it is anticipated that transition costs will be a brake on the uptake of electronic trade documents. 
	Consultation Question 55: We seek consultees’ views on factors that may affect the willingness of financers of trade transactions to adopt electronic trade documents. 
	Consultation Question 56: We seek consultees' views on the average energy consumption per transaction for proposed electronic trade document platforms. 
	Consultation Question 57: We seek consultees’ views on how the energy consumption of DLT can be minimised. 
	Consultation Question 58: We seek consultees’ views on whether there are any other potential negative impacts of our proposals that have not been identified above. 
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	About you
	What is your name? 
	What is the name of your organisation? 
	Are you responding to this consultation in a personal capacity or on behalf of your organisation? 
	What is your email address? 
	What is your telephone number? 
	If you want the information that you provide in response to this consultation to be treated as confidential, please explain to us why you regard the information as confidential. As explained in our privacy notice, we will take full account of your explanation but cannot give an assurance that confidentiality can be maintained in all circumstances.  

	Chapter 2: The nature of the problem
	Consultation Question 1: We invite consultees’ views on the advantages and disadvantages associated with using private contractual frameworks to facilitate the use of electronic trade documents, compared with using electronic documents recognised in law as being equivalent to paper documents. 

	Chapter 3: The law and practice of trade documents
	Consultation Question 2: 
	Consultation Question 3: We provisionally propose that sea waybills and air waybills need not and should not be included. Do consultees agree? 
	Consultation Question 4: We provisionally propose that bearer bonds and other documents of title including banker's drafts, certificates of deposit payable to bearer, bearer scrip certificates exchangeable for shares, mate's receipts, traveller's cheques, and dividend warrants need not and should not be included. Do consultees agree? 
	Consultation Question 5: We provisionally propose that the Secretary of State should have the power to add, remove, or amend an entry in the list of documents described in Consultation Question 1 by regulations made by statutory instrument. Do consultees agree? 
	Consultation Question 6: We provisionally propose that the group of documents covered by our proposed reforms should be referred to as "trade documents" in the draft Bill. Do consultees agree? If not, what alternative label would consultees propose, and why? 
	Consultation Question 7: We provisionally propose that each individual trade document in the draft Bill need not and should not be defined. Do consultees agree? If not, please give reasons. 
	Consultation Question 8: We provisionally propose to include ship’s delivery orders and warehouse receipts in our list of trade documents, without an express restriction to those that have been made out to order. Do consultees consider that this will cause problems? Please explain why. 

	Chapter 5: Possessing electronic trade documents
	Consultation Question 9: We provisionally propose that bare legal rights should be excluded from the scope of our proposals for the possession of electronic trade documents. Do consultees agree? 
	Consultation Question 10: We provisionally propose that, in order for an electronic trade document to be capable of possession, the nature of the document must not support concurrent control by multiple parties at one time. Do consultees agree? 
	Consultation Question 11: 
	Consultation Question 12: We provisionally propose that, in order for an electronic trade document to be capable of possession, “the system” on which the document is held must ensure that no more than one person can control the document at any one time. Do consultees agree? 
	Consultation Question 13: We invite consultees’ views on whether there could be a situation in which multiple parties could have equal claim to “possession” of an electronic trade document in such a way that they would not be “one person” for the purposes of the law. 
	Consultation Question 14: We provisionally propose that, in order for an electronic document to be capable of possession, transfer of the document must transfer control of the document to the transferee, and the transferor must lose control of it as a consequence. Do consultees agree? 
	Consultation Question 15: We invite consultees’ views on how existing systems, or those in development, ensure that the transferor of an electronic document can no longer control the document after it is transferred. 
	Consultation Question 16: We invite consultees’ views on whether the ability to retain a copy of an electronic trade document after transfer or other disposal of the electronic trade document could lead to problems in practice. 
	Consultation Question 17: We invite consultees’ views on whether the possessibility of electronic trade documents should depend on any other factors or criteria. If so, please explain the reasons for your additional criteria. 
	Consultation Question 18: 
	Consultation Question 19: We provisionally propose that there is no need to make explicit in legislation that the requirement of intention to possess applies to electronic trade documents. Do consultees agree? 
	Consultation Question 20: We invite consultees’ views on what circumstances there could be a debate about which of one or more parties is in possession of an electronic trade document held on a system of the type envisaged by our proposals. 

	Chapter 6: Using electronic trade documents
	Consultation Question 21: We provisionally propose that electronic trade documents should not be subject to an explicit statutory requirement for integrity. Do consultees agree? 
	Consultation Question 22: We provisionally propose not to impose an express statutory reliability requirement. Do consultees agree? Please give reasons. 
	Consultation Question 23: We provisionally propose that there should be a statutory requirement that electronic trade documents must contain the same information as would be required to be contained in a paper equivalent. Do consultees agree? 
	Consultation Question 24: We do not consider there to be a need to introduce an express statutory provision on writing in electronic trade documents, because the law already considers electronic displays to be capable of constituting “writing”. Do consultees agree? Please give reasons.  
	Consultation Question 25: We do not consider there to be a need to introduce an express statutory provision on signing electronic trade documents. Do consultees agree? Please give reasons. 
	Consultation Question 26: We do not consider there to be a need to introduce an express statutory provision on the accessibility of information contained in electronic documents. Do consultees agree? Please give reasons. 
	Consultation Question 27: We provisionally propose that legislation should explicitly allow for indorsement of electronic documents. Do consultees agree? Please give reasons. 
	Consultation Question 28: We seek consultees’ views on whether there is any need for electronic trade documents to be capable of being issued in sets. 
	Consultation Question 29: We provisionally propose that no further provision is required in legislation to address the following in respect of electronic trade documents: 
	Consultation Question 30: We seek consultees’ views on how amendment or rectification of an electronic trade document is achieved under existing systems and those in development. 
	Consultation Question 31: We seek consultees’ views on whether the phrase “so far as practicable” should be included in clause 2(2)(c).  
	Consultation Question 32: We seek consultees’ views on what security interests are typically taken over trade documents at the moment. 
	Consultation Question 33: We provisionally propose that an electronic trade document should be capable of being the subject of possessory concepts including bailment, conversion, pledges, and liens, and that this should be provided for in legislation. Do consultees? 
	Consultation Question 34: We provisionally propose that existing rules and practices can accommodate the discharge, surrender or accomplishment of electronic trade documents, and that no specific legislative provision is needed. Do consultees agree? 
	Consultation Question 35: We provisionally propose that provision should be made to allow for a change of medium for trade documents from electronic to paper, or from paper to electronic. Do consultees agree? 
	Consultation Question 36: We seek consultees’ views on whether the draft Bill should contain a requirement that the issuer of a trade document must allow the person in possession to change the document’s medium. 
	Consultation Question 37: We seek consultees’ views on whether the electronic trade documents that satisfy the requirements of our draft Bill will also satisfy the requirements of the MLETR. 
	Consultation Question 38: We provisionally propose that the Law Commission should consider the private international law aspects of digital assets, including electronic trade documents, as part of a separate project. Do consultees agree? 
	Consultation Question 39: We provisionally propose that the word “issue” describes the process by which a trade document (where relevant) becomes a document of title. Do consultees agree? 
	Consultation Question 40: We provisionally propose that the change of medium of a trade document issued before the Act comes into force should not be permitted. Do consultees agree? 
	Consultation Question 41: We provisionally propose that our proposals do not create any additional risk that documents which are not intended to be documentary intangibles will become so by virtue of the draft Bill. Do consultees agree? 

	Chapter 7: Assessing the impact of reform
	Consultation Question 42: We seek consultees’ views on what, in their experience, is the average number of paper documents required in a single trade transaction, compared to our current assumption of 40. 
	Consultation Question 43: We seek consultees' views on whether our estimate of the global total number of paper trade documents used in container shipping is accurate. 
	Consultation Question 44: We seek consultees’ views on whether the average number of documents required in a trade transaction varies between sectors. If so, please give details. 
	Consultation Question 45: We seek consultees’ views, if they are able to give an estimate, on the percentage of trade and shipping documentation which is under the law of England and Wales. 
	Consultation Question 46: We seek consultees' views on how quickly the industry would move to electronic trade documents if these provisional proposals came into force in 2022. 
	Consultation Question 47: We seek consultees’ views on how much money, or what percentage of the cost of a transaction, do consultees estimate could be saved per transaction by transitioning to electronic documents. 
	Consultation Question 48: We seek consultees’ views on the efficiency gains of a transition to electronic trade documents. Please provide evidence or data if possible. 
	Consultation Question 49: We provisionally propose that electronic trade documents will reduce the risk of fraud compared to paper trade documents. Do consultees agree? 
	Consultation Question 50: We provisionally propose that electronic trade documents will enhance the transparency of supply chains. Do consultees agree? Please provide examples or evidence if possible. 
	Consultation Question 51: We provisionally propose that there will be environmental benefits from a transition to electronic trade documents. Do consultees agree? Please provide examples or data if possible. 
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	Consultation Question 58: We seek consultees’ views on whether there are any other potential negative impacts of our proposals that have not been identified above. 
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	Consultation Question 13: We invite consultees’ views on whether there could be a situation in which multiple parties could have equal claim to “possession” of an electronic trade document in such a way that they would not be “one person” for the purposes of the law. 
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	Chapter 3: The law and practice of trade documents
	Consultation Question 2: 
	Consultation Question 3: We provisionally propose that sea waybills and air waybills need not and should not be included. Do consultees agree? 
	Consultation Question 5: We provisionally propose that the Secretary of State should have the power to add, remove, or amend an entry in the list of documents described in Consultation Question 1 by regulations made by statutory instrument. Do consultees agree? 
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	Consultation Question 7: We provisionally propose that each individual trade document in the draft Bill need not and should not be defined. Do consultees agree? If not, please give reasons. 
	Consultation Question 8: We provisionally propose to include ship’s delivery orders and warehouse receipts in our list of trade documents, without an express restriction to those that have been made out to order. Do consultees consider that this will cause problems? Please explain why. 

	Chapter 5: Possessing electronic trade documents
	Consultation Question 9: We provisionally propose that bare legal rights should be excluded from the scope of our proposals for the possession of electronic trade documents. Do consultees agree? 
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	Consultation Question 17: We invite consultees’ views on whether the possessibility of electronic trade documents should depend on any other factors or criteria. If so, please explain the reasons for your additional criteria. 
	Consultation Question 18: 
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	Consultation Question 50: We provisionally propose that electronic trade documents will enhance the transparency of supply chains. Do consultees agree? Please provide examples or evidence if possible. 
	Consultation Question 51: We provisionally propose that there will be environmental benefits from a transition to electronic trade documents. Do consultees agree? Please provide examples or data if possible. 
	Consultation Question 52: We seek consultees' views on what impact is foreseen for ultimate end-users of goods. Please provide quantitative evidence if possible. 
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	Consultation Question 15: We invite consultees’ views on how existing systems, or those in development, ensure that the transferor of an electronic document can no longer control the document after it is transferred. 
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	Consultation Question 16: We invite consultees’ views on whether the ability to retain a copy of an electronic trade document after transfer or other disposal of the electronic trade document could lead to problems in practice. 
	Consultation Question 17: We invite consultees’ views on whether the possessibility of electronic trade documents should depend on any other factors or criteria. If so, please explain the reasons for your additional criteria. 
	Consultation Question 18: 
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	Consultation Question 35: We provisionally propose that provision should be made to allow for a change of medium for trade documents from electronic to paper, or from paper to electronic. Do consultees agree? 
	Consultation Question 36: We seek consultees’ views on whether the draft Bill should contain a requirement that the issuer of a trade document must allow the person in possession to change the document’s medium. 
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