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Dear Nigel and Malcolm, 
 
Thank you for your letter of 14th December 2020. Further to my email of 28th January, I 
write to address the concerns you expressed. I apologise again for not having been 
able to respond to your question earlier.  
 
I recognise your concern about our provisional proposal to remove the existing 
“dwelling exemption” to the “stirring up hatred” offences (currently in sections 17 to 23 
and sections 29A to 29G of the Public Order Act 1986), and that this could lead to 
people being prosecuted for comments made in the home for the mere giving of 
offence. I hope that I can alleviate your fears since this is not our intention.  
 
First, I think it is important to stress that we do not propose any change to the test for 
whether words, behaviour or material are caught by the offence, which is that they are 
likely to stir up hatred against a group, not whether they are offensive or hurt 
someone’s feelings. These offences are rarely prosecuted, and only for the most 
serious cases of incitement to hatred. Prosecutions have been brought successfully, for 
instance, for posters calling for Jews to be rounded up and exterminated, for gay men 
to be hanged, and for mosques to be burned with their worshippers inside. We took the 
view in the consultation paper that such statements were correctly treated as having 
crossed the threshold for prosecution. 
 
We also take the provisional view that there are some cases where it is right that what 
is discussed in the home can, in principle, be the subject of legitimate criminal inquiry. 
For instance, where a person confesses to a serious criminal offence, or conspires with 
others to commit a serious crime, it is proper that the criminal justice system is able to 
look at those offences, even where the conversations took place in a domestic setting.  
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In relation to the “stirring up hatred” offences our provisional view in the consultation 
paper was that the current dwelling exemption, which was intended to protect activities 
of a purely private nature, was poorly targeted. For instance, it would protect a 
conversation between two trespassers in a third party’s home, but not private 
conversations between two family members in the family’s car. To use an extreme 
example, it could protect words used in an address to an organised meeting in a stately 
home. Indeed, these very examples were raised by peers during the passage of the 
Public Order Bill through the House of Lords in 1986.  
 
As you will understand what was said in the Consultation Paper was provisional only.  
We take the process of consultation very seriously indeed and we regularly change our 
position from the consultation stage to the final report after reflecting on and analysing 
consultees’ responses. 
 
The Criminal Team is in the process of analysing the approximately 2,500 consultation 
responses.  Even though this process is not yet complete it is apparent that there is 
serious concern with the provisional proposal simply to remove the dwelling exemption.  
 
With this in mind, as part of the process of developing our final recommendations, the 
Criminal Team is looking at alternative ways in which the law might be reformed in 
order to ensure that these laws, which criminalise only the most serious forms of 
incitement, are compatible with both the right to freedom of expression and respect for 
one’s home and private and family life. The issue of course is where and how to draw 
the line.  When the Team has completed its work of reviewing the consultation 
responses it will prepare draft materials for the Commissioners to consider.  
 
I am very grateful to you and your colleagues for taking the time to write to me on this.  
I should add that nothing I say in this letter should be considered to be confidential.  
 
I hope that this is informative. If you or your colleagues have further questions about 
the Commission’s hate crime review, the Criminal Law Commissioner, Professor 
Penney Lewis, would be happy to meet with you to discuss the project further. 
    
 

With best wishes 

 

The Rt Hon Lord Justice Green 

Chairman, Law Commission of England & Wales 


